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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 





, Date of com- | Expiration of 
Whence appointed mission service 


a a 
} 


Nicholas Eveleigh..............-..---- ad : Sept. 11,1789 |? Apr. 16, 1791 
Oliver Wolcott, Jr | June 17,1791 | Feb. 2, 1795 
Jonathan Jackson Feb. 25,1795 | Sept. 1, 1795 
John Davis.........-- cae ae June 26, 1795 | June 30, 1796 
John Steele a2 July 1,1796 | Dec. 14, 1802 
Gabriel Duvall... -| Maryland --| Dec. 15,1802 | Nov. 21, 1811 
Richard Rush Pennsylvania 7. Nov. 22,1811 | Feb. 10,1814 
Ezekiel Bacon Massachusetts Feb. 11,1814 | Feb. 28, 1815 
Feb. 28,1815 | Mar. ; 





| 
Joseph Anderson : Mar. 3,1817 | June 30, 1836 
George Wolf. --...-. om .-| June 18, 1836 | Feb. 28, 1838 
James N. Barker... .| Feb. 23,1838 | Apr. 19, 1841 
Walter Forward Apr. 6, 1841 | Sept. 13, 1841 
James W. McCulloh .-| Apr. 1,1842 | May 31, 1849 
Elisha Whittlesey i | May 31,1849 | Apr. 30, 1857 
William Medill ’ Mar. 26, 1857 | Apr. 30, 1861 
Elisha Whittlesey Apr. 10,1861 |?Jan. 7, 1863 
Robert W. Tayler Jan. 14, 1863 |? Feb. 25, 1878 
Albert G. Porter Mar. 5, 1878 | June 10, 1880 
July 15,1880 | Mar. 24, 1885 
Kentucky Mar. 20, 1885 | Apr. 22, 1889 
Illinois May 10, 1889 | May 14, 1893 
May 6, 1893 | Sept. 30, 1804 








DEPUTY FIRST COMPTROLLERS * 


William Hemphill Jones Delaware | July 1, 1875 | Sept. 4, 1876 
Jonathan Tarbell . | Mississippi......................| Sept. 5, 1876 Apr. 3, 1885 
John R. Garrison Virginia..............-..--....-.| Apr. 4, 1885 | Oct. 11, 1893 
Charles Marshall Foree Kentucky | Nov. 10, 1893 | Sept. 30, 1894 





! Office of Comptroller created Sept. 2, 1789. 

? Died in office. 

3 Office of First Comptroller created Mar. 3, 1817. 

4 Office of Deputy First Comptroller created Mar. 3, 1875. 





COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 


Dateof | 
| commission | 
| 


Expiration 


Whence appointed of service 


SE Ricccanangtbcanedeshundeeusnce 
Isaac Hill 

James B. Thornton 

a re 
Hiland Hall. 

i A ee eee 
John M. Brodhead 

James M. Cutts 

John M. Brodhead 

Cyrus C. Carpenter 

William W. Upton.... 

Isaac H. Maynard 

Sigourney Butler 

Benj. F. Gilkeson_. 

Charles H. Mansur. 


Mar. 6, 1817 | Mar. 21, 1829 
Mar. 21, 1829 | May 24, 1830 
May 27, 1830 | June 30, 1836 
.| June 18, 1836 | Nov. 28, 1850 
Nov. 27, 1850 | Sept. 10, 1851 
Oct. 1, 1851 | Feb. 13, 1853 
| Feb. 11, 1853 | Oct. 8, 1857 
Oct. 1, 1857 | May 11, 1863 
May 29, 1863 | Jan. 23, 1876 
Jan. 7, 1876 | Sept. 30, 1877 
-| Oct. 1, 1877 | June 1, 1885 
.-| June 2, 1885 | Apr. 1, 1887 

Apr. 22, 1887 | May 26, 1889 
| May 23, 1889 | June 5, 1893 
May 27, 1893 | Sept. 30, 1894 


New Hampshire 
District of Columbia 


iia rican a inetopnetien 
New York 
Massachusetts 





1, 1875 | Jan. 16, 1876 
17, 1876 | July 15, 1876 
24, 1876 | June 30, 1885 
1, 1885 | Oct. 31, 1889 
1, 1889 | Sept. 21, 1893 


Edmund B. Curtis 

Reuben Williams 

James 8. Delano 

Richard R. McMahon.........- seusdased 
Edward M. Hartshorn 


Joseph W. Nichol 


COMPTROLLERS ! 


| Whence appointed 


Robert B. Bowler 

Robert J. Tracewell | Indiana 
George E. Downey............-.....-.-- ae do 
Walter W. Warwick | 


ASSISTANT COMPTROLLERS * 


| 
Charles H. Mansur 
Edward A. Bowers 
Leander P. Mitchell 
Walter W. Warwick 


Missouri 
Connecticut 
Indiana 





. 22, 1893 | Sept. 


30, 1894 





Date of coni- 
mission 


Oct. 
July 
May 
Sept. 


1, 1894 
26, 1897 
16, 1913 

1, 1915 


Oct. 
June 
Jan. 
May 24, 1913 
Sept. 1, 1915 


1, 1894 
6, 1895 


18, 1898 |* Dec. 


Expiration of 


service 


Aug. 4, 1897 
May 15, 1913 
Aug. 31, 1915 
June 30, 1921 


Apr. 
Dec. 


16, 1895 
24, 1897 
6, 1912 
Aug. 31, 1915 
June 30, 1921 





1 Office of Second Comptroller created Mar. 3, 1817. 
? Office of Deputy Second Comptroller created Mar. 3, 1875. 


3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
‘ Died in office. 


VI 
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aISSBIS6 8 


COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 
3. Raymond McCarl Nebraska.......................| June 29,1921 | June 30, 1936 


ASSISTANT COMPTROLLERS GENERAL! 


Lurtin R. Ginn Indiana June 30,1921 | Nov. 11, 1930 
fe ee Sea aS aid lia eseentatenainetiubenglibdsinal ‘Mar. 6,193) | Dec. 16,1931 
Richard N. Elliott #...................-- | is,  eoeguelarien shes libemsas Dec. 17, 1931 


1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices| ofthe 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

§ Recess appointment. 

8 Acting Comptroller General of the United States July 1, 1936, to 
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LIST OF CLAIMANTS, ETC 


Alaska Railroad 
Alaska Steamship Co 
Allen, Guy F- 
Alley Dwelling Authority, Chairman 
Allis Chalmers Manufacturing Co. 
American Automatic Electric Sales Co 
American Tol! Bridge Co 
Anderson, George F 
Anderson, J. R...-. ; asécsaeseds 
Andrews Paper Co., R. P...........--. 145, 788, 840 
Armour & Co «-. 142,727 
Atchison, Topeka and § Santa Fe Railway Co. 1027 
Atlantic Refining Co. ......-- 417 
Attorney General 8, 113, 185, 333, 485, 553 
BR OE Bic ciccecdvvtscdticsidicsssces 
Austin, Nichols & Co 
Aven, Goargs.B. (aGse.) .020660ccck sts seiexs 
Backhaus, Walter F....................-..-- 
SN dc dtincconesetdsbed bendinieain x 
Ballantyne, R. Carter 
Barrick, James Ray 
Beard, 8. R 
Beauregard, 
Benham, O. E. 
Berryhill Furniture Co. 
Bessire and Co., Inc-_-. 
Better Packages, Inc 
Bibla, Joseph Anthony... 
Birmingham Nurseries 
BEE Uso bccn oentouncousccnceconsheské 
Bouton, Marjorie E 
Braun, Jr., W.J 
Breslin, Daniel J 
Brobeck, Phieger and Harrison 
Brown, Robert 
Brown Mercantile Co., J. 8 
Brundage, Edward J 
Bush, Walter 
Butler, Frank P 
ee pedonbiieuse nen 
Caldwell, Thomas W 
Callihan, Ethel... 
Campbell, Samuel J. (Mrs. ). ieee aaedntiidinias 
Cariton, R. 5 
Carraway, J. E.........--- aieain 
Caterpillar Tractor Co........-..-. . 464,744 
Chatham, Callie Marie.....................-. 854 
Cherrington Hospital, The 490 
Chicago, Milwaukee, St. 

Railroad Co-... : 
GaN SEIN TE. 5 actcncccccoenqssheaniuann 
Christman, R. D. 
Cities Service Co-.......- econsesene 
Civil Service Commission, _ President 

121, 245, 475, 487, 649, 688, 704, 720, 769, 736, 
854, 859, 927, 1017, 1101, 1123. 


Paul & Pac itie 


Conner, Ray B..- 





Clapper, Emory W 

Clark & Son, Horace F__.-....-..-- 
Clarke Co., R. P - 

Clark’s Ferry Bridge Co............-- 
Clayton, Jessie A.._.... 

Cleveland Tractor Co 

Clifford, Lloyd E 


| Cloutier, W. E 


Coast Guard, Commandant 
Cole, Heston R-_.. 
Coleman Co........ 
Collector of Customs, Miami, 
Cellins, 8. D__- - 
Colorado Fuel and Iron Corp-....-...-.- 
Columbian Bronze Corporation. - .. 
Constitution Ses¢ yuicentennial Commission, 
Director General. -- .-- 76, 1075, 1113 
is iia cncdnakemuteecamnnte idbtue ae 
Crawford, W. W. oun ‘ . 77 
Crawiord Clinic end ‘South Mississippi Infir- 
IT accsnn 
Creech, Nathan Allen... 
Crouchley, Earl A......---- 
Crouser, Pierce J . 


| Cuban Warehouses Corporation 


Cummings, Walter J bekcondbede 

tits: Bir Biviccsnacincctutcssocedscees 

Dabney, W. D 

Davidson Dental Supply Co... 

Davis, Stanley F_-- 

Debrie, Inc., Andre 

Delecour, Clinton H-_.... 

Derby Oil Co., The 

deSaussure, E. E. 

Diamond T Motor Truck Sales. oe 

District of Columbia, Commissioners eousieh 
581,.660, 7 

SR TING Uiicidiieandaniiceniom siaentnsnearamenitnas 

Donaldson Iron Co............-.----- 

pc ) ee 

Ss Brinn kndeckWaskddencasewaa 

Dubuque and Wisconsin Bridge Co 

Dungan, Harold E....- 

Durning, Harry M 

Duxbury, Leland 8. (Mrs.)-..-.-. 

Eagan, John T 

Eagle Indemnity Co...... laminas 

CE ee eevee 

Ege, Carl... _- 

Eisenberg, Anna 8S. - 

Eisner Company, Sigmund......- : 

Electric Home and Farm Authority, President 

SL Ma ncvesaneducicengnenapeegseeeen 

Ellis, Flora Vera 





x 


Emergency Conservation Work, Director 
Employees’ Compensation Commission, Chair- 


Farm Credit Administration, Governor 
Farmers National Bank, The 

Farwell, Bonnie 

Federal Communications Commission, Chair- 


Federal Coordinator of Transportation 
Federal Emergency Administration of Public 
Works, Administrator 
617, 668, 673, 684, 863, 901, 986, 1103 
Federal Home Loan Bank Board, Chairman.. 611 
Federal Housing Administration, Administra- 
72, 258, 336, 381, 389, 
453, 670, 699, 723, 956, 958, 966, 1005, 1034 
Federal Intermediate Credit Bank of Wichita, 


Federal Land Bank of New Orleans, La 
Federal Power Commission, Chairman 

111, 549, 807 
Federal Prison Industries, Inc., President. 739 
Federal Surplus Commodities Corporation. 730, 1072 
Federal Trade Commission 164 
Finnan, Michael T 
First National Bank, Junction City, Oreg.... 
Fisher, Fred 
Flavin, John 
Ford, Vincent 
Ford Motor Co. 


1118 


1080 


Frey & Son, Inc 

Frost, Frank H 

Fryberger, H. W 

Frye & Co 

i POR A... ssssseonabdhauibans 
Fyfe, Howard 

Gainey, Carlile 

Gainey, Minnie.....-. 
Garrard, W. M 

Gates & Lydiard 
Gellermann, Joseph 

General Contracting Co 
General Motors Corporation. 
General Motors Export Co 
General Motors Fleet Sales Corporation 
General Motors Truck Co 
Gilbert, Frank P 

Gilbert, Lauretta 

Ginn & Co., M. 8.--- 
Glenn, Charlie P 

Goddard Grocer Co 


Great Northern Railway Co-........_.. 

a a 
Gulf States Steel Co. 

Haight, George I 

Hairfield, E. M 

Haldeman, Walter 

Hanz, Joseph E 

Harrisburg Bridge Co 

Hasson, Bernard J 





LIST OF CLAIMANTS, ETC. 


Hauserman Co., E. F 

Havens, Joe D 

Heaume, Julia D 

Heine, George F 

Henry, Harold H 

Hill and Tibbitts 

Hilliger Co., Arthur C 

Holcomb, W. H 

Hood & Sons, Inc., H 

Howlett, Warner L 

Illinois Central System-.---.--- 

Indianapolis Power & Light Co-. 

Industrial Bank & Trust Co-. 

Ingersoll-Rand Co 

Internationa: Harvester Co. 

Interstate Commerce Commission, Chair- 
195, 562 


Jenkins, Thomas A 

Jenks, R. G 

Jones, Freeman Carter...-........-.. eistndions 
Kahn's Sons Co., E 

Kanaga Island Ranching Co. 

Kasten, W. H 

Mietner, Aled Bh ....cccecwdisswessssssessses 
Keppler, C. H. J 

Kerr, Charles Phillips--.. 

ee 

Bingley, B. A.ncoccecese 

Kinsey-Morgan, Beatrice 

Kirstein, N 

Klau, Joseph Edward. ... 


Lichtenfels, F L 

Lohn, Frank W... 

Sh, Ms Cb iemnmihin 

Louisa and Fort Gay Bridge Co. 

Louisiana Materials Co., Inc 

Louisiana Oil Corporation....-....--------- SS 

Louisville Bridge Commission. 

Louisville & Nashville R. R. Co 

Luebben, Gerhardt J 

Eattrinwet, LOO A... cccnccccwcccccccccsessce 

Maremont Automotive Products, Inc 

Maritime Commission, United States, chair- 
792, 1010 

Marquardt, Welter F 

Mason, Lowell 

Massey, Carvin C..- 

Maw, Thomas B 

Maxwell, A. J_. aiiaaminnees 

Mayflower Fireproof Warehouses - 

rr i obeeveemenes 

McAllister, George 

McClosky, George J 

McDormapn, L. K 

McGinnis, J. H 

Mcliwrath, William R 





LIST OF CLAIMANTS, ETC. 


Meneghin, Angelo J 

Million, L. N 
Missouri-Kansas-Texas Railroad Co 
Moore, Charles R 

Morgan, Wallace 

Moriarty, James F... 

Morris, M. L... 

Morton, E. C 

Naghel, Charles E 

National Archives, Executive Otficer 
National Bituminous Coal Commission, chair- 


National Labor Relations Board, chairman. 74, 1107 

National Leather Belting Co., Inc 

National Mediation Board, chairman 

National Sanitary Rag Co. 

Naumer, Fred L 

Newton, Jr., C 

New York & Long Branch Railroad 

New York State Bridge Authority 

Newell Bridge & Railway Co 

Northern Pacific Railway Co. ...........-.-. 1057 

Northwest Motor Co 583, 605, 895, 991, 1095 

Northwest Territory Celebration Commis- 
sion, chairman 

O’Connor & Co., M 

O’Day, Edward F 

Oliver, M. F. W 

Olson, Clarence H 

Oshkosh Motor Truck, Inc 

Ourisman Chevrolet Co 

Ourisman Chevrolet Sales Co., Inc. 

SNE MD a il. ch aie axa eh ecsihannstrwictihaatnigttetomleinw 

Panama Canal, Acting Chief of Office 

Panama Canal, general purchasing officer... 

Papavasilopulo, Eustadio D 

Parker, Boyd B 

Peak-Hagedon Funeral Home. 

Peavy, Mather H 

ED Cin chphiccncdecnedendsenatedie 

Peninsular & Occidental Steamship Co., The. 

Pennsylvania Engineering Co...............- 

Peoples Bridge Co. ........-- 

Persons, W. Frank. --- 

Peterson, William 

INE APS eeilerddgtessttesesdccnsiesecckaas 

Pima Indian Agency, superintendent. .....-. 

Pittsburgh Steel Co 

Playfair, Gecrge 

Postmaster General 2, 92, 202, 331, 384, 

463, 478, 510, 558, 765, 820, 826, 867, 887, 1024, 1057 

Potter, Mark W. 

Powel, Harry A 

Prison Industries, Commissioner 

SINE SI. Gots 6cuscacaecsnecupsnnenconses 

rr .. 105, 600, 72) 

Puerto Rico Reconstruction Administration, 
Administrator 

Quick-Way Truck Shovel Co 

Raggio Concrete Pipe Co_.............--... 

Railroad Retirement Board, Chairman 

Bt ee 


162 
973 


709 


_ 19, 218 
727 





Rembert, Arthur 
Reo Motor Car Co 
Republic Food Products Co 
Resettlement Administration, Admunistrator. 5, 10, 
23, 28, 89, 90, 116, 200, 207, 451, 502, 547, 613, 931 
Rhodes, Maty . ..-v02s<.-.-.- oo 371 
Ricco, Lora W. (or George P.). ..........-.-. 957 
Riggs Distler & Co., Inc 709 
Robinson, Kenneth 490 
Rocky Mountain Architects BuildersServiceé. 538 
Rohrer’s Med-O-Farms Dairy. 348 
ND Bliiceeccccninindeabils 448 
Rosenberg, Joseph 12 
Rudd, John H 562 
Rural Electrification Administration, Admin- 
istrator 
Saegren Co., David J 
San Francisco-Oakland Bay Bridge. 
San Jose Concrete Pipe Co 
Scandrett, Henry A 
Schaar and Co 
Schneider, Carroll 
Schoenleher, W. R 
Schoonover, 8S. E 
Scott, John L 
Seattle-First National Bank 
Secretary of Agriculture 
49, 55, 119, 123, 150, 100, 205, 241, 263, 300, 383, 
354, 404, 455, 490, 499, 550, 565, 569, 577, 583, 598, 
625, 632, 635, 642, 667, 697, 744, 750, 788, 806, 816, 
834, 843, 850, 856, 899, 903, 909, 916, 934, 963, 978, 
994, 1021, 1039, 1043, 1065, 1068. 
Secretary of Commerce 177, 283, 304,435, 
462, 531, 640, 785, 809, 813, 870, 911, 941, 1055 
Secretary of the Interior 97, 
101, 120, 139, 165, 178, 264, 268, 271, 
285, 306, 320, 351, 386, 464, 473, 492, 
512, 520, 522, 538, 545, 648, 732, 739, 
762, 782, 801, 803, 832, 967, 991, 999, 
1066, 1080. 
Secretary of Labor. 181, 254, 420, 757, 776, 
Secretary of the Navy . 103, 
156, 215, 222, 352, 400, 497, 507, 575, 594, 604, 
637, 755, 767, 775, 858, 960, 1120. 
Secretary of State 
59, 64, 70, 132, 235, 299, 343, 360, 363, 364, 397, 
475, 509, 515, 561, 590, 608, 632, 639, 646, 691, 
809, 874, 926, 950, 1016. 
Secretary of the Treasury 
12, 21, 32, 51, 65, 95, 98, 145, 160, 171, 174, 193, 
225, 230, 272, 302, 309, 310, 316, 318, 379, 394, 
417, 493, 536, 603, 621, 695, 700, 729, 749, 824, 
861, 876, 924, 953, 964, 971, 975, 1013, 1036, 1051, 
1082, 1118. 
Secretary of War 
34, 43, 72, 149, 168, 232, 232, 380, 395, 
596, 679, 726, 752, 815, 818, 951, 1037, 1122. 
Seifreat-Elstad Machinery Co 
Shaw, Annie 
Shaw, David 
Shaw, Frank 
Shaw, Venzaline... 
Shipe, Harry W 
Siddail, H. W 
Sigmund Eisner Co 
Sinclair Refining Co 


197, 
392, 
605, 
865, 


248, 
448, 
644, 
895, 


839, 040, 1124 


442, 





XII 


‘ Page ; 
Skillingstad, Walter 1110 
Smith, Emma (Emy) D 
Smith, Lauretta. 
Smith, Lennie Ada 
Smith, Marie 
Smithsonian Institution, Secretary 
Sneiderman, Sam J 
Social Security Board, Chairman. ..-----.._.-- 

314, 341, 539, 619, 921, 993, 1009, 1019, 1049. 
Soldiers’ Home, United States, Commissioners. 650 
Southern Bell Telephone and Telegraph Co. 1002 
Southern Pacific Co_--- 8U3 
Sovereign Pocahontas Co... .....- 790 
Spencer, H. B 
Spero, Samuel 
A icin encdcresdevackns 
IO OO cine ccunndedadscb ashen hin 
Spofford. Eugene. ste 
Stinson Aircraft Corporation 
Sunbury Bridge Co 
Supreme Court of the United States, Marshal. 
Surplus Materials Corporation 
Swift & Co 


433 
sicacss i 8 
- 870,941 


1078 
749 
727, 824 


Taylor, Arthur I 

Telling-Belle Vernon Co., The 

Tennessee Valley Authority, Chairman... 127, 1002 
Tennessee Valley Authority, Treasurer 

Texas Centennial Commission 





LIST OF CLAIMANTS, ETC, 


Thebaud, Hewlett 

Pt Dahitcincnssenoencecnunuunnatt 

Timpe, William J 

Treasurer of the United States. 

Tristani, Felix E 

Trop, William 

Tuerck-Mackenzie Co 

United States Motors Corporation 

Universal Atlas Cement Co 

Universal Motor Co 

Veterans’ Affairs, Administrator eee 
57, 67, 81, 183, 211, 275, 287, 334, 344, 348, 361 
371, 444, 446, 484, 543, 629, 658, 682, 711, 715, 
748, 759, 837, 844, 884, 977, 984, 996, 1095. 

hs cds ciwik ce ccnicntcechnitesis 

ieitnerat,, Witham Eoin onsicscecscsecdcieescc 

Wagner & Co., Inc., H. M 

Ward, Grace......... 

Warner, Bessie May . 

West Kentucky Coal Co., Inc 

Wester, John O 

Westinghouse Electric & Manufacturing Co- 

White, George 

Williams & Heintz Co 

Wilson, Milton J 

Wonder Biscuit Bakery 

Works Progress Administration, Administra- 





TABLE OF STATUTES, ETC., CITED IN DECISIONS 





STATUTES 


ORST; Diar..2, 3 Bhat. WBsincciccsiinkivka tii 
1862, July 14, 12 Stat. 569 
Bae, Sais 2, 35 Bhat. B66... cincc cise cseesnsisd 
1866, July 25, 14 Stat. 244 
eee ee. 
1872, June 4, 17 Stat. 215 
1875, 
1875, 
1875, 


Mar. 3, 18 Stat. 343 
Mar. 3, 18 Stat. 418 
Mar. 3, 18 Stat. 481 











1878, June 20, 20 Stat. 216...........-.-...-... 1087 
S070, Moar. 3, 20 Gtat. 606.2206. .2055205.05.0808 87 
1882, July 25, 22 Stat. 174 7 
1883, Jan. 16, 22 Stat. 406 925 
1883, Mar. 3, 22 Stat. 563. 1040 
9006, Jan. 6, 98 Gtat. 516...2....5255.62-.2.< 912, 1121 
1887, Feb. 23, 24 Stat. 644.................. 912, 1121 
1887, Mar. 3, 24 Stat. 508__- 80 
1888, June 18, 25 Stat. 185.........-.....--.... 915 
3600, Jan. 30, 26 Stat. 664...........<.....5...6. 869 
1880, Feb. 0, 25 Stat. 657...................... 961 
1800, Sept. 19, 26 Stat. 454..................... 430 
Bene, Bent. Bh, BS Bhat. SIO. ccc cit cccccconstod 430 
ge ee ee eee 188 
Seen, Got. 2, 2B Gleb. GiB. cndecinbacsncsscsces 1041 
1802, July 13, 27 Stat. 110..................... 430 
ee, Snow. D, OF Btet. Fi. A ise Ri asccdsad 1040 
1804, June 28, 28 Stat. 96..........-.....-.. 912, i121 
1804, July 31, 28 Stat. 205.._. 48, 232, 814, 909, 951, 953 
1894, July 31, 28 Stat. 206................... 957, 964 
1804, July 31, 28 Stat. 210..................... 1070 
1904, Aug. 13, 28 Stat. 278...................-- 82 
1895, Jan. 12, 28 Stat. 602..............-....... 789 
1895, Jan. 12, 28 Stat. 622................--.... 112 
1896, June 8, 20 Stat. 268___...........-....... 878 
1898, Mar. 15, 30 Stat. 316_............-... 1040, 1082 
1808, July 7, 30 Stat. 653. ...............-.-... 1040 
1808, July 7, 30 Stat. 750..............-....... 1115 


Feb. 24, 30 Stat. 890.__....-.....-- pustce 1041 











1809, Mar. 3, 30 Stat. 1151_................-... 1112 
1900, Mar. 6, 31 Stat. 41-...................... 1025 
1900, Mar. 6, 31 Stat. 42..............- - 1025 
S506) Upe. 30, BI Bhat. BOh osc idee donc cess 1115 
se EE § i Ree pret es 1116 
1901, Mar. 3, 31 Stat. 1180..................... 915 
2000, Bar. 3; 98 Gtat. 1606..................... 915 
1902, June 3, 32 Stat. 303........_. 55 
1902, June 28, 32 Stat. 481 516 
1902, June 30, 32 Stat. 512 234 
1902, June 30, 32 Stat. 520 $15 
1902, June 30, 32 Stat. 543 915 
1902, July 1, 32 Stat. 546_._..- ae 
1903, Nov. 18, 33 Stat. 2234.................... 516 
1904, Apr. 28, 83 Stat. 429..................... 517 


AT LARGE 

Page 
1905, Feb. 20, 33 Stat. 731...............-.-. - 8% 
1905, Feb. 24, 33 Stat. 811................-.... 82 
0006, Mor. 2, BB: Gta. « O6Bu.on. cccé ccs nccntsls 518 


1905, Mar. 3, 33 Stat. 1015 
1905, Mar. 3, 33 Stat. 1213. 
1905, Mar. 3, 33 Stat. 1257 
1906, Feb. 20, 34 Stat. 48 
1906, Feb. 27, 34 Stat. 48 





1996, Mar. 23, 34 Stat. 84....__... 427, 1061, 1092, 1112 
1906, Mar. 23, 34 Stat. 85.................. 1026, 1091 
1906, Mar. 23, 34 Stat. 86.........-.-.......... 1026 
1906, June 12,34 Stat. 246 155, 848, 880 
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(A~76949) 
LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS OF MARCH 14, 1936 


Employees working on a work-relief project, under a Department, who are 
paid and employed under the same conditions as regular employees of the 
Department, are enti\led to annual and sick leave with pay under the acts 
of March 14, 1986, 49 Stat. 1161 and 1162, respectively, and may be granted 
such leave whether accrued while employed under a regular appropriation 
or under a work-relief appropriation provided there is no break in the 
service. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 2, 
1936: 

Consideration has been given your letter of June 15, 1936, request- 
ing decision whether employees working on the work-relief project 
at the Coast Guard depot, Curtis Bay, Md., are entitled to sick and 
annual leave of absence with pay while working on such project. 

You state that there are 45 boat builders and 11 per diem em- 
ployees working on such project; that they are not paid security 
wages but are paid the same wages and employed under the same 
conditions as the regular employees at the Coast Guard depot, com- 
parable with navy yard employees; that they have a civil-service 
status and were either in a furlough status at the time they were 
employed on the work-relief project or were switched from a regular 
appropriation project to the work-relief project; and that the situa- 
tion is such at the Coast Guard depot that-it is oftentimes necessary 
to have such emplvyees working a portion of a week on a work-relief 
project and the remainder of the week on a project financed from 
regular appropriations. 

You ask the additional question whether such employees are en- 
titled while working 1 such work-relief projects to be granted sick 
or annual leave with pay which accrued while they were working 
on projects financed from regular appropriations. 
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It appears that the work-relief project in question was approved 
by the President by letter dated July 12, 1935, as a Treasury De- 
partment project and the funds were allocated “to the Treasury 
Department, the Coast Guard” and that the employees in question 
are paid in whole or in part from the emergency funds thus al- 
located, and are appointed by or under the direction of the Secretary 
of the Treasury. Under such circumstances the employees are 
“civilian officers and employees of the United States” and entitled 
to sick and annual leave of absence with pay under the annual 
and sick leave acts of March 14, 1936, 49 Stat. 1161 and 1162, re- 
spectively, subject, of course, to any limitation prescribed by regula- 
tions to be issued by the President. 

Accordingly, the employees referred to in your letter are entitled 
to sick and annual leave of absence with pay and leave accruing 
tor service paid for under a regular appropriation may be granted 
while working on work-relief projects (and vice versa) provided 
there is no break in the service. 


(A-23419) (A-24086) 


STATE TAX ON GASOLINE STORAGE—SALES TO FEDERAL GOVERN- 
MENT—TAX INCLUSION IN SALES PRICE 


Federal gasoline purchases in the State of Alabama are tax free only if made 
from dealers who are required to pay the State gasoline storage tax, and 
not if made from those who do not themselves pay the tax but purchase 
the gasoline sold by them from others who have paid said tax. 


Acting Comptroller General Elliott to the Postmaster General, July 3, 1936: 


In decision of December 16, 1935, A-23419, A-24086, to you, it was 
held: 


It appears from the copies of the Alabama laws that the gasoline tax is 
assessed per gallon “upon the selling, distributing, or withdrawing from stor- 
age” and is paid by the distributor, retail dealer, or storer as the case may be. 
The opinion of the attorney general of the State of Alabama is to the effect 
that the tax on gasoline in that State is based upon the amount withdrawn 
from storage and not on actual sales of gasoline and that a subsequent sale 
to the Federal Government does not entitle the dealer or withdrawer from 
storage to any credit for, or refund of, State taxes. That is to say, the Ala- 
bama gasoline tax appears to be an excise tax based on the privilege of storing 
gasoline in that State and is computed on the amount withdrawn from storage 
regardless of the subsequent disposition thereof. Under such circumstances 
the tax does not appear to be on the sale of the gasoline to the United States 
and no objection will be offered by this office to the payment for gasoline 
purchased in Alabama from retail dealers at a price including the State 
gasoline storage tax, if otherwise correct. 


In Graves et al. v. The Tewas Company, decided by the Supreme 
Court of the United States, May 18, 1936, there was considered the 
right of the State of Alabama to collect the State gasoline tax from 
the Texas Co. upon gasoline sold to the United States, the State 
having contended that the State tax was upon the storing of the 
gasoline in the State and, therefore, not a tax upon the sale to the 
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United States such as was held to be repugnant to the Federal Con- 
stitution in the case of Panhandle Oil Co. v. Knox, 277 U.S. 218. 
The Supreme Court held in the decision of May 18, 193 


But, assuming that, by the acts under consideration the State meant to tax 
mere storing, that purpose cannot be given effect in respect of the company’s 
sales and deliveries to the United States without infringing the constitutional 
principle which safeguards the Federal Government against State taxation. 
Plainly, the sales and deliveries by the company to the United States neces- 
sarily include storing and withdrawal from storage. A tax upon anything so 
essential to the sale of the gasoline to the United States is as objectionable as 
would be a tax upon the sale itself. The validity of the tax is to be deter- 
mined by the practica) effect of enforcement. To apply any other test of 
constitutionality would be to treat “a prohibition which is general, as if it 
were confined to a particular mode of doing the forbidden thing.” Brown v. 
Maryland, 12 Wheat. 419, 444. As held in the Panhandle case (p. 222): “A 
charge at the prescribed rate is made on account of every gallon acquired by the 
United States. It is immaterial that the seller and not the purchaser is required 
to report and make payment to the State * * * The amount of* money 
claimed by the State rises and falls precisely as does the quantity of gasoline 
so secured by the Government. It depends immediately upon the number of 
gallons.” So far as concerns the Federal immunity from State taxation, a tax 
upon storing or withdrawal so involved cannot be distinguished from the tax 
on sales imposed by the Mississippi statute condemned as unconstitutional. 


In view of said decision of the Court, the decision of this office 
dated December 16, 1935, quoted in part herein, holding in effect 
that the Alabama State tax, being an excise tax upon the privilege 
of storing gasoline in that State, was not a tax upon the sale of 
gasoline within the meaning of the Panhandle Oil case and that, 
theréfore, the United States could purchase gasoline from retail 
dealers in Alabama at a price including the State gasoline storage 
tax, is modified to the extent that purchases of gasoline by the United 
States from dealers (wholesalers or retailers) who are required to 
pay the tax to the State in the first instance—whether it be in the 
form of a storage tax, or otherwise—must be free of such tax. The 
Supreme Court decision of May 18, 1936, is not understood as apply- 
ing to purchases made by the United States from independent 
dealers who do not themselves pay the tax but who purchase the 
gasoline from distributors who have paid the tax to the State—that 
is to say, in those cases where the amount of the tax has been ab- 
sorbed in the unit price of the gasoline which the dealer paid to 
the distributor, the gasoline tax in Alabama being paid only once. 


(A-70790) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
TRANSFER OF APPROPRIATIONS 


There is no authority of law to establish working funds under section 601 of the 
act of June 30, 1932, 47 Stat. 417, from funds appropriated by the Hmer- 
gency Relief Appropriation Act of 1935, 49 Stat. 115. 

The availability of an appropriation for a particular purpose being a matter 
for consideration by the General Accounting Office, information necessary 
for a proper consideration must be furnished in each instance where a 
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workjng fund is proposed to be established under section 601 of the act of 
June 30, 1932, 47 Stat. 417. 


Acting Comptroller General Elliott to the Secretary of War, July 3, 1936: 

There has been considered your letter of May 1, 1936, relative to 
crediting to working funds funds received by the War Department 
from other Government departments as advance payments under 
section 601 of the act of June 30, 1932, 47 Stat. 417, particular refer- 
ence being made to an item of $8,000 representing an advance of 
Emergency Relief funds allocated to the Procurement Division, 
Treasury Department—the advance to cover inspection services to 
be performed by the War Department on textile contracts of the 
Procurement Division. 

With respect to the item in question it was held in decision of 
June 17, 1936, A-74972, that in view of the provisions of section 11 
of the Emergency Relief Appropriation Act of 1935, approved April 
8, 1935, 49 Stat. 115, and paragraph 20 of Regulations No. 1 pro- 
mulgated by the Secretary of the Treasury June 18, 1935, and 
approved by the President there was no authority of law to establish 
working funds under section 601, supra, with Emergency Relief 
funds. 

As to the statements in your letter that section 601 of the act of 
June 30, 1932, was enacted to relieve administrative offices from many 
requirements of this office in connection with making funds available 
by one agency of the Government to another under section 7 of 
the Fortifications Act of May 21, 1920, it may be stated that there 
is nothing in such section to indicate any intent to abrogate or other- 
wise nullify other provisions of law governing the use of appro- 
priated funds. 

Generally, appropriations are made by the Congress in specific 
cerms for specific purposes and as provided in section 3678, Revised 
Statutes, sums appropriated for the various branches of expenditure 
in the public service shall be applied solely to the objects for which 
they are respectively made. There is nothing in section 601, supra, 
which would abrogate the provisions of section 3678, Revised Stat- 
utes, or authorize the merging of funds under several appropriations 
into one working fund so as to make it practically impossible for a 
proper audit to be made of expenditures of the funds so intermingled 
under a working fund. In addition it should be noted in section 601 
that the transfer of funds from one department of the Government 
to another either as an advance payment or as a reimbursement is 
authorized only if funds are available for the purpose for which 
they are proposed to be used, and if it is determined to be in the 
interests of the Government to obtain the services, supplies, or 
materials from a Government agency rather than from outside 
sources. These provisions are conditions precedent to the funds 
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being advanced under section 601 and conditions which should be 
shown to have been complied with before the working fund can be 
established, and this notwithstanding the section provides that the 
transfers shall not be subject to audit or certification in advance of 
payment. 

The determination of the availability of an appropriation for a 
particular purpose is a matter for the consideration of this office and 
while in an endeavor to carry out its duty it is not the desire of 
this office unnecessarily to burden or make it difficult for adminis- 
trative officers having need for the establishment of working funds 
under section 601, this office must insist that the information neces- 
sary for a proper consideration of the matter must be furnished in 
each instance where a working fund under section 601, supra, is 
proposed to be established. 


(A-76135) 


PURCHASES—FEDERAL, STATE, ETC., PRISON-MADE GOODS— 
RESETTLEMENT ADMINISTRATION 


Purchases of articles such as produced by the respective Federal penitentiaries 
from funds allotted to the Resettlement Administration from the appro- 
priation made to carry out the provisions of the National Industrial 
Recovery Act of June 16, 1933, 48 Stat. 195, may not be made from com- 
mercial firms under present regulations without a certificate of clearance 
from the Federal Prison Industries, Inc. 

The Resettlement Administration may not purchase articles manufactured by 
prisoners in State, Territorial, or municipal penal, or correctional insti- 
tutions. 


Acting Comptroller General Elliott to the Administrator, Resettlement Admin- 
istration, July 3, 1936: 


There has been considered your letter of May 29, 1936, as follows: 


The Resettlement Administration has noted your decisions to the effeet that 
funds appropriated by the Emergency Relief Appropriation Act of 1935 are not 
available for the purchase of prison-made goods. With reference, however, to 
the purchase of prison-made goods out of funds appropriated by title II of the 
National Industrial Recovery Act of 1933, you staied in decision to the Ad- 
ministrator, Federal Emergency Administration of Public Works, A-67190 and 
A-67191, dated March 27, 1936, as follows: 

“IT have to advise, therefore, that the decisions referred to in your letter, 
A-67190 and A-67191, are not applicable to purchases under National Industrial 
Recovery funds. However, in view of the above quoted provisions of the 
National Industrial Recovery Act and Executive Orders 6252, August 19, 1933, 
and 6929, December 26, 1934, this office would not be required to object to 
amendment of the regulations hereinbefore referred to so as to provide that 
purchases of articles such as produced by the respective Federal penitentiaries 
may be purchased elsewhere without obtaining clearance from the Federal 
Prison Industries, Inc., when payment for the articles is to be made with 
funds appropriated to carry out the purposes of the National Industrial 
Recovery Act.” 

Funds appropriated by title II of the National Industrial Recovery Act of 
1933 have heretofore been transferred to the Resettlement Administration. 
Your opinion is therefore requeste|, with reference to the expenditure of such 
funds, on the following points: 

1. Is the Resettlement Administration required to obtain a certificate of 
clearance from the Federal Prison Industries, prior to making purchases from 
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commercial firms of items which can be procured from the Federal Prison 
Industries? 

2. May the Resettlement Administration purchase articles, goods, supplies, 
etc., manufactured by prisoners in Federal, State, Territorial, or municipal 
penal or correctional institutions? 

8. May contracts and purchase orders of this Administration stipulate that 
prison made articles must be so designated and will not be accepted if such 
articles can be obtained from private industry at reasonable prices and in 
sufficient quantities? 


The decision of March 27, 1936, 15 Comp. Gen. 859, pointed out 
that the declaration of policy contained in section 1 of the National 
Industrial Recovery Act of June 16, 1933, 48 Stat. 195, is in part as 
follows : 

* * * It is hereby declared to be the policy of Congress * * * to 
promote the fullest possible utilization of the present productive capacity of 


industries, * * * to reduce and relieve u1employment, to improve stand- 
ards of labor, and otherwise to rehabilitate industry * * *. 


Title II of said act authorized the President to create the Federal 
Emergency Administration of Public Works. Section 203 (a) au- 
thorized him to construct or aid in the construction of certain Public 
Works projects “with a view to increasing employment quickly,” and 
section 206 provided that all contracts let for construction projects 
and all loans and grants pursuant to said title II should contain such 
provisions as necessary to insure, among other things, “(1) that no 
convict labor shall be employed on any such project.” Section 209 
authorized the President to prescribe such rules and regulations as 
might be necessary to carry out the purposes of said title II. 

Pursuant to the authority vested in him by section 209 of the said 
act of June 16, 1933, the President issued Executive Order No. 6252, 
dated August 19, 1933, prescribing certain regulations, section 1 of 
which provided that— 

No convict labor shall be employed on any project constructed in whole or in 

part under the provisions of title II of said act. No materials manufactured 
or produced by convict labor shall be used on any such project. 
But by paragraph 2 of Executive Order No. 6929, issued under date 
of December 26, 1934, there was delegated to the Federal Emergency 
Administrator of Public Works the power “to alter, amend, or waive 
any or all rules and regulations set forth in Executive Order No. 
6252 of August 19, 1933”, and acting pursuant to the authority thus 
vested in him, the Federal Emergency Administrator of Public 
Works issued Regulation P. W. 26649, approved by the President 
December 26, 1934, paragraph 1 of which provides: 

Convict labor.—No convict labor shall be employed on any project con- 
structed in whole or in part under the provision of title II of said Act. No 
materials manufactured or produced in whole or in part by convict labor shall 


be directly incorporated into any such project except in those cases in which 
the use of such materials is required by applicable statutes. 


By decision of this office dated July 5, 1935, A-62901, the Secre- 
tary of War was advised that in view of the exception made in the 
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above quoted regulation and the provisions of section 7 of the act 
of May 27, 1930, 46 Stat. 392, funds available under allotments made 
by the Federal Emergency Administration of Public Works could 
be used in reimbursing the Federal Prison Industries, Inc., for pur- 
chases of articles made in Federal prisons. In this connection it is 
to be observed that P. W. A. form no. 188, rules and regulations 
applicable to loans and grants under title II of the act of June 16, 
1933, swpra, and form no. P. W. A. 200 applicable to grants, issued 
August 12, 1935, provide as follows: 


1. (a) Convict labor.—No convict labor shall be employed on the project, and 
no materials manufactured or produced by convict labor shall be used on the 
project unless required by law. 


With respect to the appropriation made by the Emergency Relief 
Appropriation Act of April 8, 1935, your attention is invited to 
decision of December 19, 1935, 15 Comp. Gen. 542, wherein it was 
stated : 


The appropriation made by the Emergency Relief Appropriation Act of 
April 8, 1935, provided funds “to provide relief, work relief, and to increase 
employment by providing for useful projects.” It is provided in section 8 of 
said act that “Whenever practicable in the carrying out of the provisions of 
this joint resolution, full advantage shall be taken of the facilities of private 
enterprise.” There would, of course, be no authority in the Secretary of the 
Treasury, the Director of Procurement, or any other officer of the Government 
to establish pursuant to the act of April\8, 1935, a system of purchase that in 
its application would nullify existing laws and regulations governing matters 
such as section 3709, section 3744 and other sections of the Revised Statutes. 
However, the funds in question are funds which have been allocated or are to 
be allocated from the appropriation made in the Emergency Relief Appropria- 
tion Act of 1985 “to provide relief, work relief, and to increase employment 
by providing for useful projects” and to require purchase of articles and sup- 
plies manufactured in Federal prisons would provide employment for the 
inmates thereof, but would neither provide work relief nor increase employ- 
ment—the major purpose of the statute—nor be in harmony with the provi- 
sions of section 8 of the said act as to taking advantage of the facilities of 
private enterprise. Therefore, the making of such purchases would appear to 
be out of line with the purposes for which the said appropriation was made. 
Accordingly, it will not be necessary to obtain a certificate of clearance from 
the Federal Prison Industries, incorporated, prior to making purchases of arti- 
cles such as produced by the respective Federal penitentiaries. This applies not 
only to purchases made by and under the system established by the Director 
of Procurement pursuant to section 11 (a), Executive Order No. 7034, May 6, 
1935, but to all purchases made by the respective departments and establishments 
of the Government, payment for which is to be made from funds allocated 
from the appropriation made in the said Emergency Relief Appropriation Act 
of 1935, supra. 


However, it is understood that the funds referred to in your letter 
are not funds appropriated by the Emergency Relief Appropriation 
Act of April 8, 1935, but are funds made available by the act of 
June 16, 1933, 48 Stat. 275, for carrying out the provisions of the 
National Industrial Recovery Act of June 16, 1933, 48 Stat. 195, 
and allotted to the Resettlement Administration. Therefore, so long 
as the said regulations, supra, remain in force and effect—and it 
may be stated for your information that it has been informally as- 
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certained that there has been no change in the said regulations— 
the decision of December 19, 1935, swpra, with reference to purchases 
from funds appropriated under the said act of April 8, 1935, is 
not applicable to purchases made from funds appropriated under 
the said act of June 16, 1933. 

Accordingly, your first question is answered in the affirmative and 
your third question is answered in the negative. Your second ques- 
tion is answered in the affirmative as to Federal institutions and in 
the negative as to other institutions. 













(A-75886) 


TRAVELING EXPENSES—USE OF OWN AUTOMOBILE—EMPLOYEE 
ACCOMPANIED BY OTHER OFFICIAL TRAVELERS 


A Government employee authorized to travel by personally owned automobile 

on a reimbursement basis of 5 cents per mile not to exceed cost by com- 
mon carrier, is not entitled, where common carrier is available between 
points of travel, to an amount in excess of one first-class common carrier 
fare, either on a mileage basis or as cost by common carrier, because of 
being accompanied by other official travelers. 13 Comp. Gen. 163, dis- 
tinguished. 


Acting Comptroller General Elliott to the Attorney General, July 6, 1936: 

There has been considered letter of your department dated May 
26, 1936, requesting review of a disallowance by this office of $2.50 
on travel voucher no. 43613 in favor of Bernard J. Hasson, attorney, 
of the December 1935 account of W. F. Cramer, State disbursing 
officer, United States Treasury, Washington, D. C. 

The disallowance consists of two bus fares at $1.25 each from 
Greenwood, §. C., to Greenville, S. C., charged by Mr. Hasson on 
November 7, 1935, in addition to $1.25 as his own bus fare, because 
he was accompanied by two assistant United States attorneys, a total 
of $3.75, although it is shown that the actual travel was preformed 
by the personally owned automobile of Mr. Hasson, the distance 
being indicated as 52 miles which at the authorized mileage rate of 
5 cents per mile would be $2.60. 

It is stated in the request for review, supra, that the payment as 
made was to the advantage and economy of the Government, as re- 
quired by paragraph 12 (a) of the Standardized Government Travel 
Regulations, in support of which reference is made to the next to 
the last paragraph of the decision to the Attorney General of 
December 8, 1933, 13 Comp. Gen. 163, as follows: 

Accordingly, you are advised that there appears no legal objection to includ- 
ing savings made on other traveling personnel in determining the economy and 
advantage to the Government, pursuant to the act of February 14, 19381, or 


authorizing travel by the personally owned automobile of one of the travelers, 
and that, such economy and advantage having been established, there appears 
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no legal objection to paying the owner of the automobile, under the provisions 
of the said act as amended and any regulations applicable thereto the mileage 
rates authorized to be paid for travel performed alone. For example, the fact 
that the cost by common carrier of an employee traveling alone would be only 
8 cents a mile would not preclude allowing the employee up to 5 cents a mile 
under orders specifically providing therefor when he performs the travel by his 
own automobile and transports one or more other employees traveling with 
him on official business when an economy and advantage to the Government 
clearly appears. 


The decision has reference, of course, to an administrative deter- 
mination in advance of travel. The holding in said decision was to 
the effect that in determining the economy and advantage to the 
United States as a basis for authorizing travel by an employee in his 
own automobile, there need not be excluded an actual saving to 
the Government by reason of the fact that the traveler was to be 
accompanied by other official travelers. 

In the present case, the employee traveled under a travel order 
(dated Oct. 22, 1935, HWB-33-0) instructing him to proceed on 
official business to various points in Virginia, North Carolina, and 
South Carolina, and allowing his actual and necessary expenses of 
travel under Government travel régulations. In addition the 
traveler was given authority “to use your personally owned auto- 
mobile for the above outlined travel to be reimbursed at the rate of 
5 cents per mile not to exceed the cost if trip made by common car- 
rier.” There was thus no administrative determination in advance 
of travel that the mileage rate was to the economy and advantage 
of the Government, and reimbursement for the transportation ex- 
pense is limited by the order to not to exceed the cost by common 
carrier. 

It is to be noted that while the act of February 14, 1931, 46 Stat. 
1103, authorizes reimbursement to an employee for travel in his 
personally owned automobile, there is nothing therein either in 
specific terms or by necessary implication authorizing additional 
payment on account of transportation furnished to other official 
travelers. See A-49323, June 27, 1933; 15 Comp. Gen. 261. 

The maximum mileage rate of 5 cents per mile having been pro- 
vided in the employee’s travel authority with the restriction thut 
the same should not exceed the cost of transportation by common 
carrier, the usual charge, had no bus been available, would have 
been $2.60 and under no circumstances would the traveler be entitled 
to $3.75. Under the provisions of his travel order, however, he was 
restricted to the cost of one bus fare, viz $1.25, and, upon review, 
the audit action disallowing the excess payment in the amount of 
$2.50 was correct and must be sustained. 
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(A-77317) 


PROJECT EMPLOYEES FURNISHED SUBSISTENCE—RESETTLEMENT 
ADMINISTRATION—WAGE DEDUCTIONS 





Resettlement Administration project employees paid the security wage may 
not be furnished subsistence without wage deduction therefor, nor may 
there be substituted additional hours of labor in lieu of said deduction. 


Acting Comptroller General Elliott to the Administrator, Resettlement Admin- 
istration, July 9, 1936: 


Consideration has been given your letter of June 22, 1936, as 
follows: 


Two problems have arisen within the Resettlement Administration with 
reference to subsistence deductions made by this Administration from the wages 
paid to workers employed on projects. On the Welaka wild life and forest 
conservation project, Putnam County, Florida, workers not living in camps 
maintained on the project by the Resettlement Administration are employed 
120 hours per month and workers living in camps 140 hours per month. Both 

. classes of workers are paid a security wage of $22 per month. No deductions 
from the wages paid to those workers who are maintained in camps are being 
made for the subsistence furnished them and the question has been raised as 
to whether it is legally necessary that some amount be deducted from the 
wages of such employees. 

Executive Order 7204, dated Qctober 1, 1935, provides that workers on a 
project, other than unattached workers, who receive board and lodging without 
expense to them, in camps or lodging houses maintained at or near the site 
of the project by the agency of the Federal Government supervising such 
project, “shall be paid monthly earnings in accordance with the schedule of 
monthly earnings set out above, less such sum as the head of the agency having 
supervision of such project, or his authorized representative, shall determine 
to be a reasonable charge for board and lodging * * *.” No criteria are set 
> by the Executive order with reference to what constitutes a reasonable 
charge. 

It appears from the wording of Executive Order 7204, that the head of the 
agency having supervision of a project is authorized to determine what shall 
be a reasonable charge for board and lodging furnished to workers on a project. 
It has been our understanding that the Executive order did not require that 
in all cases some subsistence deductions for board and lodging would have 
to be made by the head of such an agency, but that in a particular case, where 
the facts and circumstances warranted, subsistence deductions from wages 
would not necessarily have to be made. In other words, it has been our con- 
struction of the Executive order that the determination of whether a charge for 
board and lodging should be made rests’ within the discretion of the agency 
having supervision of a project. 

The security wages paid on the Welaka wild life project. $22 per month, are 
extremely low, even for the community in which the project is situated. Suffi- 
cient workers who resided sufficiently near the project to be employed without 
being granted board and lodging could not be obtained, and it was therefore 
necessary to employ other workers who would of necessity have to be main- 
tained on the project. It was soon discovered that due to the low wage, the 
latter class of workers could not be obtained unless subsistence was furnished 
in addition to the regular wages. Furthermore, it was thought advisable to 
employ such workers for a greater number of hours, not only because it was 
desired that more work be accomplished, but also because it was felt extremely 
advisable to keep them occupied and not idle for a greater number of hours. 
The cost of the subsistence to be furnished such workers was taken into con- 

sideration, and with that as a basis and in view of all the circumstances, it 
was administratively determined by me that if such employees were employed 
140 hours per month as differentiated from the 120 hours per month worked 
by employees not living on the project, it would be reasonable not to make any 
deductions from their wages for the board and lodging furnished them. Your 
opinion is requested as to whether you are required to object to the procedure 
outlined above. 
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The other problem which has arisen relates to those situations where it has 
been administratively determined that a certain subsistence deduction shall be 
made from the wages paid on a particular project. The question has been 
raised as to whether pay rolls must have thereon, besides the amount of de- 
ductions for subsistence made by this Administration, a specific reference to 
the authority pursuant to which such deductions were made. 

Wages and hours for project employees of this Adininistration, and deduc- 
tions made for subsistence furnished them, are determined by the Director of 
our Labor Relations Division. When they are so determined, they are in all 
cases forwarded to me for approval or disapproval. If approved, they are then 
returned to the Director of the Labor Relations Division, who fills in form 
Ra-LR 10, entitled “Notice of wages and hours determined by the Resettle- 
ment Administration—project subject to schedule of monthly earnings except 
with regard to skilled workers”, or form Ra—-LR 11, entitled “Notice of wages 
and hours determined by the Resettlement Administration—project exempted 
from schedule of monthly earnings.” The Director certifies on such terms, 
copies of which are attached hereto, that the monthly assigned hours or wage 
rates, which include the amount of subsistence deductions, have been officially 
determined by me. One or the other of such forms is filled in for each project 
under the supervision of this Administration, and is then distributed in ac- 
cordance with administrative instruction 92 of this Administration, dated May 
5, 1936, a copy of which is attached hereto. You will note from the Adminis- 
tration instruction that copies are forwarded to the State Treasury accounts 
office, the Commissioner of Accounts in Washington, and your office. 

As already indicated, the forms are executed only after my specific approval 
of the wage rates and subsistence deductions has been obtained. Since forms 
containing the necessary information are in the possession of your office with 
reference to each project, it would appear that a proper audit can be made by 
your office without the necessity of a reference on each pay roll to the authority 
pursuant to which the deductions were made. Your opinion is desired, there- 
fore, as to whether the procedure followed by this Administration is satisfactory 
to your office. 

Due to the fact that inquiries have been received from our field personnel 
with reference to these problems, and in order to avoid a possible delay in the 
payment of pay rolls, your early reply is requested. 


The extract from Executive Order 7204, quoted in your submis- 
sion, directs the payment of the monthly earnings fixed by the prior 
Executive order which it amends, less such sum as the head of the 
agency shall determine to be reasonable charge for board and 
lodging. It is true that no guide is set up to aid the head of the 
agency in determining what is a reasonable charge, except that it 
shall not exceed $15 per month, but it is also true that the Executive 
order makes it mandatory that whatever sum is found to be a reason- 
able charge shall be deducted. There is no discretion vested in the 
head of the agency to substitute additional hours of labor in lieu 
of such deduction. It is noted that on projects other than the Welaka 
wild life and forest conservation project the workers subsisted at 
the project not only work 140 hours per month as compared with 
120 hours by workers not living in camp, but also that $4 per month 
is deducted for subsistence. The reasonableness of this charge need 
not be questioned by this office, but the Executive order does not indi- 
cate an intent to make such a deduction on some projects and not 
on others when the class of workers, wages, and hours of labor are 
practically identical and subsistence is furnished in both cases. 

With respect to your question whether the pay rolls on which 
deductions for subsistence allowances are made should contain a 
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specific reference to the authority pursuant to which the deductions 
are made, it may be stated that if forms RA—LR 10 and RA-LR 11— 
showing the monthly assigned hours, wages, the determined value 
of allowance, and the number, name, and location of the project— 
are forwarded for filing in this office, it will not be necessary to refer 
to the authority under which the deduction is made, where number, 
name, and location of the project are stated on each voucher and the 
voucher shows, also, the total compensation and the determined value 
of the allowances. 


(A-77753) 


CORPORATIONS—LEGAL ENTITY DISREGARDED—CUSTOMS REFUNDS 
DUE CORPORATION—TAX INDEBTEDNESS OF CORPORATION AND 
STOCKHOLDERS 


The general rule that a corporation is to be considered a legal entity distinct 
from its stockholders not being for application where recognition as such 
will defeat public convenience, justify wrong, protect fraud, or defend 
crime, etc., protection of the interests of the United States requires that 
no part of customs refunds beneficially due a corporation should be paid 
where circumstances appear to justify a disregard of the legal entity theory 
until income tax deficiencies due from both the corporation and its stock- 
holders are either paid, properly secured, or the matter is finally de- 
termined by the courts. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 9, 
1936: 


There has been received your letter of June 25, 1936, IR: GC: I:- 
MAW, as follows: 


Question has been raised whether assessments of income taxes, penalties, and 
interest which have been made against the National Sanitary Rag Company 
and also against one Joseph Rosenberg, both of San Francisco, California, may 
properly be offset against customs refunds which, if paid, will be received 
eventually by the said corporation. 

The corporation was organized in 1927 under the laws of California, suc- 
ceeding a partnership which had been operated prior thereto under the same 
name. Joseph Rosenberg and his brother, Isadore Rosenberg, each acquired 
50 percent of the stock of the corporation at the date of its organization. The 
principal business of the corporation is the importation of rags from Japan. 
The company is now insolvent. 

Deficiencies have been determined against the National Sanitary Rag Com- 
pany as follows: 


| 
5% penalty under , 
the provisions nterest com- 
cosmney be of section 293 (a), | puted to March 
- | Revenue Act of | 18, 1936 
1928 


$13, 107. 41 $655.37 | $4, 725. 13 
| 


Total deficiency in tax, penalty, and interest, $18,487.91. 


The taxpayer corporation, through its duly authorized representative, has 
agreed to the immediate assessment and collection of the total deficiency in 
tax, penalty, and interest shown in the above summary, which amounts have 
been duly assessed. 
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The following deficiencies in tax and penalties have been disclosed against 
Joseph Rosenberg: 


| 

| Provisions of the revenue acts under 

| Deficiency in tax 50% penalty —_— the penalties have been as- 
| serte 


$653. 94 $351. 02 | Section 250 (b), 1921 act. 
3, 784. 00 2, 106. 26 | Section 275 (b), 1926 act. 
8, 303. 42 4,151. 71 | Section 275 (b), 1926 act. 
10, 870. 22 5, 435. 11 | Section 293 (b), 1928 act. 
2, 439. 36 1, 219. 68 | Section 293 (b), 1928 act. 


26, 050.94 | 13, 263. 78 


Total deficiency in tax and penalty, $39,314.72. 


Joseph Rosenberg, through his duly authorized representative, has agreed 
to the assessment of the deficiency in tax and penalties shown above, together 
with interest computed under the appropriate provisions of the law, and the 
amounts shown in the above summary have been assessed. In addition to the 
deficiency in tax and penalty, interest, as provided by the various revenue 
acts, has been computed on the deficiencies to March 18, 1936, in the approxi- 
mate amount of $13,610.56. 

In addition to the assessment mentioned above which has been made against 
Mr. Joseph Rosenberg, this office proposes to make an assessment of the same 
amounts of income taxes, penalties, and interest for the same years against 
Mrs. Mabel Rosenberg, wife of Joseph Rosenberg, as transferee of the assets 
of Joseph Rosenberg. 

During 1927, 1928, and 1929 Joseph Rosenberg transferred various shares 
of the common stock of the National Sanitary Rag Company which he owned 
te his wife, Mabe!, as the result of which, at the end of 1929, Mabel Rosenberg 
owned all but one share of the common stock of the Nutional Sanitary Rag 
Company which Joseph Rosenberg had previously owned. The one share has 
been retained by Joseph Rosenberg up to the present time. 

Isadore Rosenberg transferred his entire holdings of the common stock of 
the corporation to his son, Joseph (Joey) Rosenberg in 1928 and 1929. On or 
about January 31, 1934, Joseph (Joey) Rosenberg assigned all the common 
stock of the corporation which he had received from his father to his aunt, 
Mrs. Mabel Rosenberg. From that date on Mabel Rosenberg owned all of the 
common stock of the National Sanitary Rag Company, with the exception of 
one share, which was owned by her husband, Joseph. 

All of the transfers of stock mentioned in the two preceding paragraphs were 
made without any financial consideration and were apparently gifts. 

From a careful consideration of evidence on file, it seems extremely doubtful 
that collection may be made by ordinary methods of all the taxes, penalties, 
and interest due either from the said corporation or from the said Joseph 
Rosenberg because both of them are reported to be insolvent. However, it 
appears from the records of the Department that approximately $117,000 is 
beneficially due the corporation on account of customs duties collected by the 
United States and ordered returned by a United States Customs Court. 

Under the regular procedure refund of this sum will normally be paid, 
in the first instance, to a firm of customhouse brokers in San Francisco, who 
are the importers of record, but it would appear that the corporation is 
beneficially entitled to receive the major portion of the proceeds because under 
date of March 23, 1986, the attorney for the company, Mr. Clyde C. Sherwood, 
San Francisco, California, addressed a letter to the collector of internal rev- 
enue at that place reading as follows: 

“This will acknowledge receipt by the National Sanitary Rag Company of a 
notice and demand for income tax dated March 18, 1986, The taxpayer is 
very anxious to avoid the accrual of any further interest and will appreciate 
the assistance of your office in arranging for payment within the ten days 
specified in the notice, 

“The National Sanitary Rag Company has due it from the United States 
Government certain refunds of customs duties paid under protest and now 
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ordered returned by the United States Customs Court. The amount of the 
customs refunds exceeds the amount of the bill rendered by you, and I should 
like to work out some arrangement by which the corporation can pay its tax 
out of the said refunds. 

“I understand that the local disbursing officer in San Francisco issues checks 
for refunds as fast as different batches of protests are reliquidated at the 
customhouse. It occurs to me that the corporations could authorize the dis- 
bursing officer to deliver to you the first check or checks issued until you have 
in your hands checks in an aggregate sum amounting to more than the tax. 
Then an officer of the taxpayer could accompany your representative to a 
bank and endorse the checks and receive from your representative any sum 
received from the checks in excess of the amount of the tax. 

“If this plan is for any reason impracticable, I should like to have you 
suggest some other mechanism by which the customs refunds can be released 
and the National Sanitary Rag Company’s tax liability paid.” 

Issuance of refund checks to the said brokers on this account has been 
suspended pending your decision on the question of offset raised in this case. 

Considering all the information now in the possession of this Department, 
it seems evident, as hereinbefore explained, that the National Sanitary Rag 
Company has the beneficial interest in the refunds in question and that if 
those refunds should be made the proceeds will eventually be received by the 
corporation and, in turn, by the said Joseph Rosenberg and his wife, Mabel 
Rosenberg, as sole stockholders of that company. 

It is presumed that there can be no serious question that tax, penalty, and 
interest due the United States from the corporation may properly be offset 
against the customs refunds beneficially due the corporation, but there is a 
second question involved, namely, whether, assuming that the wife of the said 
Joseph Rosenberg is legally or equitably liable for the taxes, penalty, and in- 
terest due from him as transferee of his stock and assets, such indebtedness 
may also properly be offset against the customs refunds in question. Inas- 
much as this transfer was presumably made without consideration at a time 
when the transferor was indebted to the United States, it is possible that it 
should not be recognized in any event. 

In considering the question presented, it would seem that a determination 
must be mude whether the general rule that a corporation and its stockholders 
are separate legal entities precludes an offset of the income taxes, penalties, and 
interest due from the Rosenbergs against the customs refunds to which the 
company of which they are the sole stockholders is beneficially entitled. See 
Pittsburgh & Buffalo Co. v. Duncan (232 Fed. 584, 587); Peterson v. Chicago, 
Rock Island & Pacific Railway (205 U. 8. 364, 392); Conley v. Mathiesen 
Alkali Works (190 U. S. 406, 409); Pullman’s Palace Car Co. v. Missouri Pa- 
cific Ry. Co. (115 U. S. 587, 597; United States v. Milwaukee Refrigerator 
Transit Co. (142 Fed. 247, 255); Anderson v. Morris (216 Fed. 83); Hamil- 
ton, Etc., Corporation v. Wilson (25 Fed. (2d) 592). 

Nothing has been found of record to establish conclusively that the Rosen- 
bergs organized the National Sanitary Rag Company for any fraudulent pur- 
pose. However, the records show that fraud has been imputed to one or 
more members of the family in certain other tax matters and it is possible 
that the said Joseph Rosenberg transferred shares of stock and other assets 
to his wife in the hope of defrauding his creditors, including the United States 
Government in the matter of taxes due and to become due. 

The question whether the offsets may properly be made in this case is 
brought to your attention for such action as you may deem to be proper. 


While the general rule is that a corporation will be considered a 
legal entity distinct from its stockholders, and property or rights ac- 
quired by it or liabilities incurred are those of such legal entity as 
distinguished from members composing it, it is equally well settled 
that where recognizing a corporation as a distinct legal entity will 
defeat public convenience, justify wrong, protect fraud, or defend 
crime, the law will regard the corporation as an association of per- 
sons. See McCaskill Co. v. United States, 216 U. S. 504; United 
States v. Milwaukee Refrigerator Transit Co., 142 Fed. 247; Callas 
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v. Independent Taxi Owners’ Assn., 66 Fed. (2d) 192. Courts will 
look beyond corporate entity whenever justice requires, though acts 
involve constructive fraud, only, Hamilton Ridge Lumber Sales 
Corporation v. Wilson, 25 Fed. (2d) 592, and courts may go behind 
the apparent legal entity and determine whether circumstances prove 
a device to evade taxation. Palmolive Co. v. Conway, 43 Fed. (2d) 
226. 

In New Colonial Co. v. Helvering, 292 U. S. 435, 442, decided 
May 28, 1934, the Supreme Court said— 

As a general rule a corporation and its stockholders are deemed separate 
entities and this is true in respect of tax problems. Of course, the rule is 
subject to the qualification that the separate identity may be disregarded 
in exceptional situations where it otherwise would present an obstacle to the 
due protection or enforcement of public or private rights. * * * 

In Osburn California Corporation v. Welch, 39 Fed. (2d) 41, 43, 
the Circuit Court of Appeals, Ninth Circuit, said— 

* * * True, the Federal Government usually recognizes rules of property 
in the State, but it is not compelled to recognize transfers which result in no 
substantial change in beneficial ownership. The notion that a corporation is an 
entity separate and distinct from its stockholders is a fiction of law which 


the court will regard for some purposes and disregard for others. For tax 
purposes, this fiction is often disregarded, * * * 

In Palmolive Co. v. Conway, 43 Fed. (2d) 226, 229, the court 
said— 

* * * though tax commissions are ordinarily not concerned with the 
question as to the wisdom of such contracts, and may not generally obtrude 
their judgment as to the wisdom of such contracts upon such corporations 
* * *, yet commissions as well as courts may legitimately look beyond the 
corporate entities and determine the facts as they are. * * * 


See, also, Condon v. Tait, 56 Fed. (2d) 208, and Law v. McLaugh- 
lin, 2 Fed. Supp. 601. 

In view of the circumstances reported in your letter, the protection 
of the interests of the United States would appear to require that 
no part of the customs refund beneficially due the National Sanitary 
Rag Company should be paid until the taxes due from both the 
corporation and Joseph Rosenberg are paid, or adequate security is 
taken for their payment, or until the questions involved as to the 
rights of the parties are finally decided by the courts. 

Your submission is answered accordingly. 


(A-77888) 


FEDERAL COORDINATOR OF TRANSPORTATION—FUNDS COLLECTED 
FROM CARRIERS—AVAILABILITY BEYOND STATUTORY PERIOD 


Funds obtained by assessments on carriers, specifically appropriated by section 
14 of the Emergency Railroad Transportation Act, 1983, 48 Stat. 216, for 
expenditure by the Federal! Coordinator of Transportation, any unex- 
pended balance to be returned to the carriers upon expiration of the statu- 
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tory period provided, are not available for expenditure beyond said period 
unless properly obligated prior thereto, notwithstanding the consent of 
the carriers to the continued use of the funds. 


Acting Comptroller General Elliott to the Federal Coordinator of Transporta- 
tion, July 9, 1936: 


Reference is had to your letter of July 3, 1936, as follows: 


The purpose of this letter is to ask for a ruling with reference to the avail- 
ability of certain funds now in the Government Treasury to pay the costs of 
winding up the office of the Federal Coordinator of ‘Transportation whicb 
lapsed on June 16. 

By section 12 [14] of title I of the Emergency Railroad Transportation Act, 
1633 (48 Stat. L. 211, 215 [216]), it was provided that the expenses of the Fed- 
eral Coordinator of Transportation, except so far as they were borne by the 
Interstate Commerce Commission, should be “allowed and paid, on the presenta- 
tion of itemized vouchers therefor approved by the Coordinator, out of a fund 
obtained from assessments on the carriers.” The term “carrier” was defined 
as “any common carrier by railroad subject to the provisions of the Inter- 
state Commerce Act, as amended, including any receiver or trustee thereof.” 
Section 14 further provided that “Any amount remaining in the fund when 
this title ceases to have effect shall be returned by the Secretary of the Treasury 
to the carriers in proportion to their contributions.” 

Subject to the considerations hereinafter discussed, title I ceased to have 
effect midnight June 16, 1936. At that time an amount not exceeding $12,000 
had been definitely obligated with the Government Printing Office for the 
printing of certain reports of the Coordinator, and part of the copy for such 
reports was in the hands of the Government Printing Office. The actual cost of 
printing is likely to fall considerably short of this $12,000. Assuming that it is 
all so used, however, the unexpended balance returnable to the carriers is 
estimated as at least $20,000, and probably somewhat more. Certain unaudited 
items make it impossible to state the exact amount. 

Until a short time before the adjournment of Congress, it seemed possible 
that title I of the Emergency Act would be extended for another year. When 
it became clear that this would not be done, a joint resolution was proposed 
enabling the Coordinator to continue for 90 days with the funds at hand for 
the purpose of completing and publishing reports which on June 16 were in 
process of completion. It proved impossible, however, in either the House or 
the Senate, to bring this joint resolution up for vote, so no action was taken. 

On June 16 certain important reports undertaken by the Coordinator in 
accordance with the duty imposed upon him by the act were pending and in- 
complete. The reports in question have to do principally with the public aid 
given to the various forms of transportation—railroads, water lines, highway 
carriers, and air carriers, and with labor standards of these transportation 
agencies other than the railroads. The investigations into these matters were 
instituted because of the claim, so oftén made by the railroads, that they 
ere subjected to unfair competition because of the public aid given, directly 
or indirectly, to their competitors and because of the low labor standards main- 
tained by these competitors. There has been so much controversy over the 
tacts that it seemed desirable to go to the bottom of them, if possible. Three 
years have been spent on these studies, which proved to be of great magnitude 
and difficulty. As a check, the plan has been followed of sending out copies 
of the reports in tentative form to those known to have given attention to 
these matters on one side or another, for comment and criticism. This en- 
deavor to leave no stone unturned in the pursuit of accuracy has been ove 
main reason for the delay in completing the reports. An enormous amount of 
data has been accumulated and the reports are now near to final form, It would 
be a calamity if they could not be published. Every effort was made to com- 
plete the work in hand by June 16, and the greater part of it was completed 
by continual and uncompensated overtime work on the part of the Coordinator 
end his staff for a long period of time. It proved impossible, however, to 
complete all of the work, because of its magnitude. Since June 16, however, 
work on the incompleted reports has gone on, thanks to the loyalty of a staff 
which is willing to take the chance that it may receive no pay. 

There is involved in addition to the cost of the work required in completing 
and printing the reports which were in process of completion on June 16, the 
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cost of closing up branch offices maintyined’ by the Coordinater im New: Ypr«, 
N. Y., Chicago, lll., and Atlanta, Ga., the teases of the office space fyr which 
were cancelled on June 16. They contain valuable furniture and records which 
1nust be moved to Washington. The funés unexpended will, be sufficient to take 
care of this expense and also of the expense of completing and printing the 
reports which were in process of completion- on June 16, 1936. c 

On June 26, 1936, the board of directors of the Association of American 
Railroads unanimously adopted a resolution, a copy of which is attached hereto 
as exhibit A. It states that it is the sense of the board of directors that the 
unexpended funds “can with benefit to the public interest be used to defray 
the expenses of completing” the studies in question. It recommends to all 
members of the association that each “waive its right to any refund of its 
proportion of the said unexpended funds” in the Treasury of the United States, 
assessed to pay the expenses of the Coordinator, and take such further steps “as 
may be necessary to permit the former Coordinator to use such member's pro- 
portion of the said unexpended fund for the purpose of completing his unfinished 
studies and making reports thereon.” The Coordinator has been given assurance 
that whatever may be necessary in this respect will be done, and he has been 
given assurance also by the president of the American Short Line Railroad 
Association, whose members are not generally members of the Association of 
American Railroads, that there is every probability that similar action will 
be taken by the members of his association. The short lines contributed about 
5 percent of the total. While the matter has not been taken up with the 
American Transit Association, some of whose members (electric railways) 
were assessed in very minor amounts, no difficulty is anticipated in securing 
similar action from them. 

This action, or contemplated action, on the part of the railroads is important 
as indicating that no one can possibly be hurt if the unexpended funds are 
used to finish this work. Those who might otherwise have a claim to the 
funds do not want them, but on the contrary wish them used to finish the 
work. They agree, and all must agree, that the public interest will be served 
if they can be used in this way. The case is plainly one which calls for the 
exercise of sound judgment and common sense, with minimum regard for 
technicalities. 

Moreover, there is no danger of an undesirable precedent. The situation is, 
I understand, wholly novel. Nothing like it has arisen before, or is at all 
likely to arise again. Principles should be followed like those in equity, as 
distinguished from law, in order that there may be done what clearly ought 
to be done. 

The act did not intend that moneys which were necessary to carry out its 
purposes should be returned to the carriers. While the act ceased to have 
effect on June 16, 1936, it is impossible to bring to an abrupt close work of the 
extent and magnitude which had been undertaken. Clearly no new work 
could be begun after June 16, nor any work beyond what was necessary to 
wind up the affairs and business of the Coordinator in short order. But it 
was within the reasonable contemplation of the act that what was necessary 
for the latter purpose should be expended. 

It is a sound construction of the act that the funds on hand on June 16 were 
obligated for the purpose of protecting the records and other property of the 
Cordinator’s office and to complete work which had already gone so far that 
waste, improvidence, and sacrifice of the public interest would plainly result, 
if it were not completed. It is submitted that no other conclusion can reason- 
ably be reached, not only with respect to the records and other property, but 
also with respect to important reports which had for a long period of time 
been in process of preparation and which, on June 16, were at the very stage 
of completion and final publication. 

I would appreciate your advice with reference to this matter as soon as 
possible, as early action is desirable in order to prevent the complete dis- 
integration of my staff, and because action is necessary for the proper pro- 
tection and preservation of the valuable records and other property which are 
in the branch offices occupying space not now under lease. 


Section 17 of the act of June 16, 1933, 48 Stat. 217, provides: 


This title shall cease to have effect at the end of one year after the effective 
date, unless extended by a proclamation of the President for one year or any 
1184™— 37 2 
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part thbrecf, but ‘orders’ of the Coordinator or of the Commission made there- 
uncer shail‘ continue in- effect until vacated by the Commission or set aside 
by other lawful authority, but notwithstanding the provisions of section 10 
ng such order shall operate to relieve any carrier from the effect of any State 
law or, cf any order of 2 ‘State comiaission enacted or made after this title 
ceases to have effect. 


Title 1 of the act was continued for an additional year by Execu- 
tive Order 2081 of May 2, 1934, and “until June 17, 1936”, by joint 
resolution of June 14, 1935, 49 Stat. 376. The fund obtained from 
assessments on the carriers is specifically appropriated by section 
14 of the Emergency Transportation Act for the purpose of title 1 of 
that act and said section also directs that any sum remaining in the 
fund when the title ceases to have effect be returned to the carrier. 

To the extent that orders were placed with the Public Printer 
before the expiration of title 1 of the act the fund may be held to 
have been obligated thereby, but it cannot be held that the unex- 
pended balance in this fund in excess of that obligated to the Public 
Printer or otherwise by proper action prior to June 17, 1936, has 
been or may be obligated for payment for such reports as are not 
yet in the hands of the printer or for any other expenses of the 
Office of the Coordinator of Transportation on and after June 17, 
1936. The statute directs the disposition of the unexpended funds 
so collected and this office is without authority of law to waive the 
statutory requirement or to authorize any other disposition of the 
funds. It is to be regretted that proper steps were not taken, in 
anticipation of the expiration of your office, to make proper disposi- 
tion of the records, furniture, etc., as there are now no funds avail- 
able for the expenses incident to such disposition. The consent of all 
of the carriers to the continued use of the funds collected is ineffec- 
tive to authorize the continuance of your office as a Federal agency. 
14 Comp. Gen. 490. 


(A~74551) 


TRANSPORTATION—PRIVATELY OWNED AUTOMOBILE—CHANGE OF 
STATION 





Transportation of Federal employees’ automobiles at Government expense being 
prohibited by section 209 of the act of June 30, 1932, 47 Stat. 405, except 
as specified therein, payment for transportation of a Treasury Department 
employee’s car on change of station is unauthorized, notwithstanding ship- 
ment on Government bill of lading, the carrier having been put on notice 
as to ownership by a specific reference in the bill of lading to the employee’s 
travel authorization permitting travel by personally owned automobile. 


Decision by Acting Comptroller General Elliott, July 13, 1936: 

There is before this office for consideration claim of the Alaska 
Steamship Co., Seattle, Wash., carrier’s bill no. 106, in the sum of 
$87.74 for the transportation of a Pontiac sedan automobile from 
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Seattle, Wash., to Juneau, Alaska, on Treasury Department, Division 
of Disbursements, bill of lading T-333102, issued August 8, 1935. 

The records show that the automobile was privately owned by 
John R. Elliott, an employee of the Treasury Department, who was, 
by travel authorization no. 129-T, dated July 27, 1935, and approved 
July 28, 1935, transferred from Washington, D. C., to Juneau, 
Alaska. The authorization permitted the employee to use his per- 
sonally owned automobile for travel between Washington, D. C., and 
Seattle, Wash., and allowed reimbursement therefor as provided 
in paragraph 12 of the Government Travel Regulations, approved 
by the President January 30, 1934. 

Section 209 of the act of June 30, 1932, 47 Stat. 405, provides: 

Hereafter, no law or regulation authorizing or permitting the transportation 
at Government expense of the effects of officers, employees, or other persons, 
shall be construed or applied as including or authorizing the transportation of 
an automobile: Provided, That not more than $5,000 in any fiscal year may 
be expended for such purposes by the War Department, and not more than 
$5,000 in any fiscal year by the Navy Department. 

The carrier must be presumed to have had notice of section 209, 
supra, and as specific reference was made in the bill of lading to 
the travel authorization approved July 28, 1935, it must be pre- 
sumed, also, that the carrier was put on notice that the automobile 
it transported was a privately owned automobile. As payment from 
public funds for such services is prohibited by the statute, supra, 
there is no authority for the allowance of the claim. 

Accordingly, said claim must be and is disallowed. 


(A-77982) 


APPROPRIATIONS—RAILROAD RETIREMENT BOARD—EXPENSES OF 
CARRIERS FURNISHING INFORMATION 


The appropriation “For salaries and expenses, Railroad Retirement Board”, 
in the act of March 19, 1936, 49 Stat. 1178, is available for necessary ex- 
penses incident to the procurement of such information and records as 
may be necessary in the administration of the Railroad Retirement Act of 
1935, reimbursement to carriers for expenses in furnishing such information 
to be upon vouchers sworn to by a proper official of the carrier, supported 
by an itemized statement of expenses incurred. 


Acting Comptroller General Elliott to the Chairman, Railroad Retirement 
Board, July 13, 1936: 


I have your letter of July 7, 1936, as follows: 


I am attaching for your information a copy of the decree issued by Justice 
Jennings Bailey of the District Court of the United States for the District of 
Columbia on June 30, 1936, following the recent hearing in the case of The 
Alton Railroad Company and others v. Railroad Retirement Board and the 
Commissioner of Internal Revenue. 

On page 2 of the decree it is provided, with reference to the Railroad Retire- 
ment Board obtaining records and information from the railroads, “* * * 
that nothing herein shall affect or qualify the right of said defendants [the 
Railroad Retirement Board] to examine the records of plaintiffs [the railroads] 
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or any of them, at the expense of said defendants including all expenses that 
may be necessarily incurred by the plaintiffs in making said records available;” 

It is respectfully requested that you inform this office of the manner in 
which the Railroad Retirement Board may reimburse the railroads for any 
expenses incurred by them in making records and information available for 
the Railroad Retirement Board. It is anticipated that this expense will 
consist mainly of the cost of clerical assistance, although in some cases other 
expenses may be involved. 


The decree of the court provides as follows: 


This cause came on for final hearing at this time upon the bill, intervening 
petition, answers of the defendants, stipulations admitting other parties plain- 
tiffs, and upon the evidence of the parties hereto and the case being fully argued 
and briefs filed and considered, it is now, therefore, ordered, adjudged, and 
decreed : 

1. That the Act of Congress entitled “An Act to levy an excise tax upon 
carriers and an income tax upon their employees, and for other purposes,” 
approved August 29, 1935, and each and every provision thereof are void and 
of no effect insofar as the plaintiffs and interveners are concerned ; 

2. That the defendant Railroad Retirement Board and defendants Murray 
W. Latimer, James A. Dailey, and Lee M. Eddy, individually and as members 
of the Railroad Retirement Board, and all those acting or claiming to act 
under their authority or by their direction, be and they are permanently 
enjoined from making any order or from instituting or taking any step to- 
ward the institution of any actions, proceedings or prosecutions, designed 
to compel plaintiffs or their officers or any of them to assemble, compile 
or furnish any information and records required or which may be required 
to be furnished under said Retirement Act: Provided, however, That nothing 
herein shall affect or qualify the right of said defendants to examine the 
records of plaintiffs or any of them, at the expense of said defendants includ- 
ing all expenses that may be necessarily incurred by the plaintiffs in making 
said records available: 

8. That defendant Guy T. Helvering, individually and as Commissioner 
of Internal Revenue, and all those acting or claiming to act under his 
authority or by his direction, be and he is permanently enjoined from making 
any order and from instituting or taking any steps toward the institution 
of any actions, proceedings or prosecutions designed to compel plaintiffs or 
their officers or any of them to pay any amount pursuant to sections 2, 3, and 
4 of the tax act, approved August 29, 1935, and from demanding, collecting, 
or attempting to collect any such amount from plaintiffs or interveners, or 
any of them; 

4. That, until the final determination of all appeals in this cause, such 
sums, as have been or may be collected by any plaintiff carriers from their 
employees by deduction from the compensation of the employees pursuant to 
section 3 (a) of the tax act, shall be held by such plaintiff carriers in special 
account or accounts, subject to the order of this court; and that such plaintiff 
carriers shall on July 31, 1936, September 30, 1936, and quarterly thereafter 
make reports to this court of the amounts so held by each such carrier 
as of May 31, 1936, and as of the last day of each respective quarterly period 
thereafter. 

This the 30th day of June, 1936. 


Paragraph 2 of the decree enjoins the Railroad Retirement Board 
and all persons acting or claiming to act under its authority from 
doing anything designed to compel the carriers to furnish any infor- 
mation or records required to be furnished under “said Retirement 
Act.” The only act otherwise mentioned in the decree is the taxing 
act, 49 Stat. 974, but as this act does not purport to impose any duty 
or confer any authority on the Railroad Retirement Board or to 
require the carriers to furnish any information or records to the 
Board, it may be assumed that said paragraph 2 of the decree has 
reference to section 6 (b) of the Railroad Retirement Act of 1935, 49 
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Stat. 971, which provides that “The Board shall have power to re- 
quire all carriers * * * to furnish such information and records 
as shall be necessary for the administration of this act.” 

While the decree enjoins any compulsory process for procuring 
such information or records, it does not preclude the Board from 
examining the records of the carriers at the expense of the Board. 
Therefore, if, pending final determination of any appeals from the 
decision of the District Court in this matter, it should be adminis- 
tratively determined that the Board shall proceed with the adminis- 
tration of the Railroad Retirement Act (except in the particulars 
with respect to which it has been enjoined) and with the payment of 
annuities as provided for therein—it would appear that the appro- 
priation made in the act of March 19, 1936, 49 Stat. 1178, in the 
following terms: 

For salaries and expenses, Railroad Retirement Board: For three Board 
members, and for all other authorized and necessary expenditures of the Rail- 
road Retirement Board in performing the duties imposed by law or in pursuance 
of law, including rent and personal services in the District of Columbia and 
elsewhere, traveling expenses, repairs and alterations, contract stenographic 
reporting services, office supplies and equipment, services, law books, books 
of reference, newspapers and periodicals, $1,000,000: * * *. 
is available for the necessary expenses incident to the procurement 
of such information and records as may be necessary to enable the 
Board to administer the Railroad Retirement Act of 1935—and this 
would not appear affected by that the District Court has enjoined 
the collection of the taxes which may have been intended to cover 
the cost of such administration and the amount of such annuity 
payments. Reimbursement of a carrier for expenses incurred by it 
in furnishing information or records required by the Board in con- 
nection with the administration of the act should be upon vouchers 
sworn to by a proper official of the carrier and containing an itemized 
statement of the expenses incurred for which reimbursement is 
claimed. 


(A-T6944) 


ADVERTISING—BIDS—AWARD ON BASIS OF ELEMENT NOT 
MENTIONED IN SPECIFICATIONS 


Where bids are solicited f. 0. b. factory, competition on an equal basis requires 
that award be not made f. o. b. destination, although more favorable to 
the Government, the procedure in such case being readvertisement and 
opportunity for submission of bids on an f. o. b. destination, as well as 
f. o. b. factory, basis. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 14, 
1936: 


There has been received your letter of June 27, 1936, as follows: 


Inclosed herewith are copies of bids submitted by the several propeller 
manufacturers under contract Teg-25504, dated 21 May 1936, which was 








22 DECISIONS OF THE ACTING COMPTROLLER GENERAL 





awarded to the Columbian Bronze Corporation. This award has been protested 
to the Codst Guard by the Michigan Wheel Corporation and Bowler Holmes 
& Hecker Company, as per copies of their telegrams also inclosed herewith, on 
the grounds that the Columbian Bronze Corporation’s bid was not responsive 
to the specifications contained in the “Invitation to bid.” 

The bids were solicited by the commander, New York division, U. S. Coast 
Guard, for propellers to be used as replacements for vessels in his division 
throughout the fiscal year 1937. 

The New York division covers territory including the entire States of New 
Jersey and Connecticut, and parts of Pennsylvania and New York, extending 
northward in New York to Canada and wesiwzard to the Great Lakes, and also 
covers two Coast Guard vessels stationed in Puerto Rico and the Virgin Islands. 
Due to the above conditions it was impossible to specify in the specifications 
delivery to any certain point and delivery was specilied “f. 0. b. contractor’s 
plant”, it being the intention to award the bid to the contractor offering the 
most favorable prices, taking into consideration the cost to the Government 
of transporting the propellers from the contractor's plant to the units who 
would order propellers under the contract. 

As you can see ull the bidders specified delivery “f. o. b. their plant”.in their 
response, but in addition, the Columbian Bronze Corporation included in their 
letter accompanying their bid the following clause: 

“In connection with the bid inclosed herewith, it is a pleasure for us to state 
while delivery is specified on an f. o. b., factory basis, we are willing to auto- 
matically incorporate an f. o. b., destination basis, that is, in connection with all 
individual shipments made to any point in the New York division. Should it 
be a convenience to your office, all expense attached to the shipments would be 
taken care of by us. 

“Furthermore, practically all of these propeller combinations are carried in 
stock, so that very prompt shipments can be made, and as in the past, our own 
truck would handle deliveries in the metropolitan area.” 

This clause was considered in making the award and as it was manifest those 
terms were more advantageous to the Government and were in accord with 
article 668, “Treasury Department, pay and supply instructions, United States 
Coast Guard”, which states as follows: 

“Arr. 668.‘ Where a bidder specifies a point of delivery other than that stipu- 
lated in the invitation to bid, his bid cannot be rejected for this particular 
reason. Before an award can be properly made, it becomes necessary to 
consider the cost of transportation involved.” 

The Columbian Bronze Corporation was awarded the contract, a contract 
number assigned thereto, and the original furnished your office. 

The companies protesting, do so, on the fact that the letter containing the 
above clause should not have been considered and thut the b'd should have been 
awarded as to lowest unit price only. 

The propellers to be furnished by any of the bidders are acceptabie to the 
Coast Guard and similar contracts have been entered into with most of them 
in the past. As a matter of fact, the contract for the fiscal year 1926 for the 
same articles was awarded to the Federal Mogul Corporation. 

No purchases have been made under this new contract Teg-25504 and all 
units have been notified to make none until further orders. The above infer- 
mation is furnished you with the request that you render a decision whether 
or not the contract is legal and valid. 


The decisions of the courts and this office have been to the effect 
that competition must be on an equal basis and on common ground, 
and in order that this may be accomplished the needs of the Gov- 
ernment must be fully set forth in the advertised specifications so 
that all who wish to bid may be informed with respect thereto. 
See United States v. Purcell Envelope Company. 249 U. §. 313. 
The contract awarded the successful bidder must be the exact con- 
tract which was submitted to competition. See 8 Comp. Gen. 299; 
id. 649. 
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In this case it appears that the advertised specifications advised 
prospective bidders as to the needs of the United States Coast Guard 
with respect to the propellers required. It was provided among 
other things that delivery was to be f. o. b. contractor’s plant, it 
being the intention to award the bid to the contractor offering the 
most favorable prices, taking into consideration the cost to the 
Government of transporting the propellers to destination. Not- 
withstanding this provision of the advertisement for bids, one of 
the bidders—Columbian Bronze Corporation—submitted bids f. o b. 
factory, and, also, offered the same prices for f. o. b. destination 
basis for all shipments in the New York division. While the cost 
to the Government is always a matter for consideration in determin- 
ing which, in fact, is the lowest bid received, 10 Comp. Gen. 402, the 
advertised specifications in this case as noted, supra, specifically ad- 
vised all prospective bidders that bids would be received on the 
basis of delivery f. 0. b. factory, the reason therefor being set forth 
in your letter, quoted above, and to give consideration to the bid of 
the Columbian Bronze Corporation for delivery f. o. b. destination 
and make award as administratively proposed without giving other 
bidders an opportunity to bid on such basis, would not be competi- 
tion on an equal basis or on common ground. Hence, all bidders 
should be given the opportunity of submitting bids on an f. o. b. 
destination basis as well as on an f. o. b. factory basis. 

The question presented is answered accordingly. 

The papers are returned. 


(A-77860) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—REGIS- 
TRATION IN EMPLOYEE’S WIFE’S NAME 


A Resettlement Administration employee in the State of California performing 
travel by privately owned automobile under the act of February 14, 1931, 
46 Stat. 1103, as amended, may not be paid mileage when using an auto- 
mobile registered in his wife’s name, notwithstanding an automobile so 
registered in that State may be considered community property. 14 
Comp. Gen. 197, amplified. 


Acting Comptroller General Elliott to the Administrator, Resettlement Admin- 
istration, July 14, 1936: 


Consideration has been given your letter of June 30, 1936, as 
follows: 


A number of employees of the Resettlement Administration in the State 
of California perform travel in automobiles which, according to the laws of that 
State, are community property. Although the automobiles are in some instances 
registered in the name of the wives of these employees, it appears that 
under California law they may be considered under certain circumstances as 
being the property of the employees. 

The act of February 14, 1981, 46 Stat. 1103, as amended by section 9, title 
II of the act of March 3, 1933, provides that an employee of the Government 
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engaged in necessary travel on official business away from his designated 
post of duty may be paid, in lieu of actual expenses of transportation, not 
to exceed five cents per mile for the use of his own automobile. Section 12 
(a) of the Standardized Government Travel Regulations, as amended, pro- 
vides that mileage in lieu of actual expenses of transportation may be allowed 
an employee traveling by his personally owned automobile on official business 
away from his designated post of duty, at a rate not to exceed five cents per 
mile. 

Submitted herewith is a memorandum of law prepared by our regional 
attorney in California, wherein it appears that in the light of the community 
property law of that State, an employee of the Resettlement Administration, 
traveling in an automobile which is community property, although registered in 
the name of the employee’s wife, may properly be said to be traveling in his 
own automobile so that he may be allowed reimbursement on a mileage basis 
for the use of such automobile. The memorandum of law indicates that in 
the State of California there is a presumption that all property acquired by 
either husband or wife during coverture constitutes community property, of 
which the husband is the sole and exclusive owner, and that the wife has no 
title to such property, nor interest or estate therein, other than a mere expect- 
ancy as heir. The memorandum further indicates that even though an auto- 
mobile is registered in the wife’s name, there exists only a disputable presump- 
tion that it is her separate property and not community proper.y. The husband 
may prove the community character of the property by showing that it was 
purchased with funds acquired during marriage, that he had no intention 
of making nor did in fact make a gift of the automobile to his wife by 
permitting her to register it in her name, and that they have always under- 
stood it to be part of the community property. 

This Administration is familiar with your decision A—54439, 14 Comp. Gen. 
197, where language was used to the effect that “the automobile being registered 
in the name of the employee’s wife, ownership must be regarded as shown by 
the record as being vested in her.” In that decision, however, the employee 
had originally stated that he had purchased the car from his wife. The claim 
was subsequently asserted that the automobile was community property and 
could therefore be considered as being the employee’s personally owned au‘o- 
mobile. Your decision seemed to be based to some extent on the fact that 
inconsistent statements had been made, and that the claim asseried by the 
employee would, therefore, be disregarded. It also appeared in that decision 
that the automobile in question was actually the property of the employee's 
wife, had been so regarded by them, and was therefore not community property. 
In the situation involving the employees of this Administration, the automobiles 
are in fact community property and may be considered under the law of the 
State of California as being the property of the employees. It does not appear, 
furthermore, that a complete statement of the applicable law of that State 
has been presented to your Office. In other words, your decision A-—54439, 14 
Comp. Gen. 197, was based upon the facts of that case, and it is believed that 
the memorandum of law submitted herewith may cause a different conclusion 
to be reached if the proper and necessary proof of the community nature of an 
automobile is presented to your Office. 

Your opinion is therefore requested as to whether an employee of this 
Administration traveling by automobile in the State of California on official 
business away from his designated post of duty or official station may be 
allowed reimbursement on a mileage basis for the use of such automobile even 
though it is registered in the name of his wife, if it constitutes community 
property. Your opinion is further requested as to the nature of the evidence 
which will be required by your Office to show that an automobile is community 
property under the law of the State of California and therefore an employee's 
own automobile. 


The memorandum prepared by the regional attorney of your ad- 
ministration in California discusses at length the reported decisions 
of the courts on community property in that State, and the control 
of the husband over the same. There is no discussion, however, as 
to the local laws regarding the registration of automobiles. As- 
suming that it might be possible to establish as a legal proposition 
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that an automobile registered in the wife’s name in California was 
acquired under conditions making it community property and sub- 
ject to a certain control on the part of the husband, the California 
code, section 161la, declares that the respective interests of the hus- 
band and wife in the community property “are present, existing, 
and equal.” It must follow, therefore, that even though an automo- 
bile registered in the name of the wife may be considered community 
property, it cannot be considered the sole property of the husband 
and the employee does not have the status of owner thereof within 
the purview of the act of February 14, 1931, as amended. 

Accordingly, the decision in 14 Comp. Gen. 197, is for application 
to all claims for mileage for the use of personally owned automobiles 
in California registered in the name of the wife of the traveler. 


(A-75322) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES 


Losses due to appreciation of foreign currencies being primarily for ascertaining 
in foreign eurrency, the exchange rates for use are the rates in effect on 
the dates the payments accrue to the employees, but, when the losses have 
been determined upon such basis, the rates for conversion for making pay- 
ments in United States currency are the rates on the dates the pay- 
ments are actually made. 


Acting Comptroller General Elliott to the Secretary of State, July 15, 1936: 
There has been considered your letter of May 14, 1936, as follows: 


Reference is made to previous correspondence concerning the computation of 
exchange losses sustained due to the appreciation of foreign currencies in their 
relation to the American dollar, and it is desired to direct your attention to a 
situation which has arisen in connection with the promulgation of Executive 
Order No. 6928 of December 24, 1934, and the payment of exchange losses 
thereunder, particularly as applicable to the first payments made within fiscal 
districts. 

The district accounting and disbursing officer at Paris has brought to the 
Department’s attention the receipt of thirty-eight notices of exceptions in- 
volving over 500 individual suspensions of accounts made under the new basic 
rates established by the Executive order of December 24, 1934. 

These suspensions are for exchange loss payments on salaries and allowances 
which accrued on December 31, 1934. Such salaries and allowances were paid 
by checks dated January 1, 1935, and cashed on or after January 1, 1935. The 
dating of the pay checks by the disbursing officer as of the first of the month 
next following rather than on the last day of the month on which salaries and 
allowances accrue, is, of course, in accord with regulations, and for adminis- 
trative reasons necessary to give disbursing officers sufficient time in which to 
obtain pay rolls and accounts from the several offices in their districts and to 
prepare the accounts and returns before the expiration of the legal period. 

The reason for these 500 suspensions is apparently that since the salaries 
and allowances accrued on December 31, 1934, the loss also accrued as of that 
date, irrespective of either date of the checks or the date when the checks 
were cashed. 

If this is to be your final interpretation of the terms of the act, I shall 
appreciate being so informed in order that the regulations may be amended 
and instructions prepared advising a very large number of officers that they 
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are entitled to file claim for additional losses, payable under the previous basic 
rates established for the period prior to January 1, 1935. 

The present regulations and practice which your present decision would 
change if it is to stand have been based on what was understood to be your 
views as expressed in your decision no, A-56276 of July 1, 1934, which quoted 
from and confirmed your decision no. A-44014 of May 4, 1934, stating 
that “* * * the computation of the amounts due should be converted into 
United States currency as of the date or dates of payment”, and your decision 
no. A-56761 of July 27, 1934, stating that “* * * the only losses which may 
be reimbursed to Foreign Service officers and employees in Russia are those 
arising from the conversion of the portion of their salaries as may be converted 
into paper rubles.” 

When, therefore, in December 1934 the Paris disbursing officer and others 
concerned inquired, they were instructed that since the Executive order became 
effective January 1, 1935, the computation of amounts due should be con- 
verted into United States currency as of the date or dates of payment, and all 
losses on such salary or allowance checks cashed on or after January 1, 1935, 
were to be computed in accordance with the new basic rates established and then 
in force by virtue of that order. 

Aside from this question of which basic rate should be used for the computa- 
tion of losses on salaries and allowances which accrued on December 31, 1934, 
the present ruling under discussion thus raises the question of the validity of the 
policy followed ever since exchange relief has been available, of using the rate 
of exchange on the date the checks were cashed to compute the currency 
appreciation loss against the basic rate. 

If the present ruling as understood is to be your final interpretation of the 
terms of the act, I shall appreciate being informed whether for computation of 
losses you will require the use of the exchange rate as of the last day of the 
month the salary accrues rather than the date on which the check is cashed, 
and if so whether your decision is to be retroactive. 

It is true that in the case of the present 500 suspensions the basic rates 
of January 1, 1935, were less favorable to the Government. It is also true, 
however, that in the great majority of payments these later basic rates are 
much more favorable to the Government, so that claims for additional com- 
pensation under the previous basic rates for losses on salaries and allowances 
for December 1934 will very considerably exceed the saving to the Government 
arising from the present 500 suspensions, some of which are for one cent. 

Moreover, the clerical expense of recomputing and readjusting to the date 
of accrual every loss on foreign exchange figured and paid since July 15, 1933, 
on the basis of the date on which checks were cashed, is undeterminable but 
would seem obviously disproportionate to the public interest involved. 

For the foregoing reasons it would be appreciated if the matter might be 
reviewed, and if consistent with the policy of your office I shall be glad if 
you could see your way clear to remove the 500 suspensions now in this 
Department. 


The decisions of May 4, 1934, A-44014, and July 11, 1934, A- 
56276, to which you refer were rendered in response to your requests 
for decision upon the specific questions whether the exchange losses 
contemplated by the act of March 26, 1934, 48 Stat. 466, and the 
Executive orders promulgated pursuant thereto must be paid in 
foreign currency or whether payment might be made in United 
States currency, and, if paid in United States currency, as to the 
proper rate to be used in reconverting the loss into such currency. 

You were advised with reference to the first question that, while 
Executive Order No. 6657-A, approved March 27, 1934, provided 
that each employee shall be entitled to receive in foreign currency 
such amount as he would have received by converting into such 
currency at the basic rates specified in section 4 of the Executive 
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order that portion of his net salary and allowances deemed to have 
been converted as provided in section 3 thereof, there is no require- 
ment that payments be made only in foreign currency and that 
therefore payment might be made in foreign currency at the basic 
rates fixed in the Executive order or in United States currency. 
With respect to the second question, you were advised that when 
reimbursement for losses is to be made in United States currency the 
rate to be used in reconverting into such currency the amount found 
to be due in foreign currency is that in effect on the date the pay- 
ment is to be made by the disbursing officer, or when by settlement 
of this office the rate in effect on the date the settlement is made. 
These decisions appear to have no bearing on the question which you 
now present concerning the proper basic rate to be used in comput- 
ing currency appreciation losses sustained on salaries and allowances 
accruing December 31, 1934. 

It has been repeatedly held that exchange losses on salaries and 
allowances accruing on and after April 1, 1934, are for computation 
as of the date the salaries or allowances accrue to the employee and 
do not depend upon the rates of exchange at which the payments 
were actually converted. See A-44009, April 17, 1935; 15 Comp. 
Gen. 212, and decisions therein cited. Also, in response to a request 
of the district accounting and disbursing officer at Paris for a definite 
ruling as to the meaning of the date “accrued”, you were advised in 


decision of April 16, 1936, A-64560-A-72951, 15 Comp. Gen. 914, 
916, that: 


* * * exchange losses on salaries and allowances, which are payable 


regularly at the employee’s foreign station, are for computing as of the last 
date of the period over which such salaries and allowances ordinarily accrue 
irrespective of when payment therefor is actually accomplished. 


While Executive Order No. 6928, dated December 24, 1934, 
amended Executive Order No. 6657—-A of March 27, 1934, and made 
certain changes in the basic rates prescribed therein for use in com- 
puting exchange losses, it specifically provided in paragraph 6: 

This order shall take effect as of January 1, 1955, and shall be retroactive 
to July 15, 1933, as to the basic rates for Newfoundland and Trinidad. 

Accordingly, other than for Newfoundland and Trinidad, the 
proper basic rates for losses incurred prior to January 1, 1935, are the 
rates fixed by the original Executive Order No. 6657—A, dated March 
27, 1934, and the audit action in basing the computations upon such 
rates was correct. 

It appears, however, that the computations were otherwise in error 
in that the exchange rates used for computing the losses in foreign 
currency, as well as for reconverting the amounts thus derived into 
American dollars for the purpose of paying the losses in such cur- 
rency, were those at which the checks in payment of the salaries and 
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allowances were actually cashed. The purpose of the act of March 
26, 1934, and the Executive orders promulgated pursuant thereto, 
was to give the employee the amount in foreign currency such em- 
ployee would have received prior to the appreciation of foreign cur- 
rencies in their relation to the American dollar regardless of whether 
he is paid in such foreign currency or its equivalent in United States 
currency, 14 Comp. Gen. 204. The proper exchange rates for use 
in computing the losses, therefore, are the rates in effect on the dates 
the payments accrue to the employees, and, when the losses have 
been determined upon such basis, the proper rates for converting 
them to United States currency for the purpose of making payments 
in such currency are the rates on the dates the payments are actually 
made. 

Therefore, the vouchers here in question will be reaudited, and the 
currency appreciation losses accruing December 31, 1934, will be 
computed upon the foregoing basis. 


( A-—75809 ) 


LEAVES OF ABSENCE—ANNUAL—UNUSED—PAYMENT FOR AFTER 
SEPARATION FROM SERVICE 


There is no authority for paying employees after separation from sevice for 
unused leave accrued under the act of March 14, 1936, 49 Stat. 1161. 


Acting Comptroller General Elliott to the Administrator, Resettlement Admin- 
istration, July 15, 1936: 


Consideration has been given your letter of May 23, 1936, as 
follows: 


It is requested that you advise this Administration regarding the authority to 
reimburse an employee for accrued annual leave granted by the act of Mavcch 
14, 1936 (Public, No. 471, 74th Congress) in the event that such leave has not 
been received prior to separation from the service, through no fault on his part. 
If reimbursement for such leave is proper, in what manner should it be made? 

In connection with this problem, the following situation has arisen in the 
case of W. E. Cloutier, an employee of the Resettlement Administration at- 
tached to the regional office at New Haven, Connecticut, who was appointed 
on July 1, 1935. Due to reduction of personnel, the appointment of Mr. 
Cloutier was terminated on January] 31, 1936, at which time he held an emer- 
gency appointment. Not being informed as to his rights with respect to unnual 
leave, he had outstanding at the time of his termination from the service, ac- 
crued leave to the extent of one day, six hours, and fifty minutes, earned under 
the former leave bill for the period of service up to January 1, 1936. By vir- 
tue of the retroactive provision of the act of March 14, 1936, Mr. Cloutier is 
entitled to two days, one hour, and ten minutes’ annual leave for his period of 
service in January, 1936. 

In your opinion of April 16, 1985 (14 C. G. 738) you stated with respect to 
the former leave bill that— 

“Annual leave of absence under existing laws is a privilege only, allowable 
within administrative discretion, subject, of course, to statutory limitations. 
It has been held consistently that, in the absence of a specific statute so 
providing, there is no authority to pay employees at the time of separation or 
thereafter for leave not granted and actually taken prior to separation.” 
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On the basis of this opinion, this Administration has held that it would be 
improper to reimburse Mr. Cloutier for the leave which accrued prior to Jan- 
uary 1, 1936. 

Leave granted by the Act of March 14, 1936, would appear to be an absolute 
grant as distinguished from a mere privilege. The act provides that it becomes 
effective January 1, 1986. In view of the fact that Mr. Cloutier had separated 
from the service before the act was passed, it would not be possible to carry 
out the provision of the act in his case except by reimbursing him for leave 
granted to him thereby. Your opinion is therefore requested as to the legality 
of making reimbursement to Mr. Cloutier for leave for his period of service in 
January 1936. 


There is no law authorizing payment after separation from the 
service, for leave accrued but not taken prior to such separation. 
5 Comp. Gen. 752; 7 id. 83; 8 id. 471; 12 id. 602; 13 id 179; and 14 id. 
443. The act of March 14, 1936, 49 Stat. 1161, effective January 
1, 1936, may grant leave of absence as a right but it does not provide 
for paying employees for accrued unused leave after separation from 
the service. On the basis of the facts stated in your letter, the 
former employee is not entitled to payment for annual leave to his 
credit at the time of his separation from the service. 


(A-76027) 


VETERANS’ ADMINISTRATION—FEDERAL AID TO STATES—HOMES 
FOR DISABLED SOLDIERS AND SAILORS 


The act of January 27, 1920, 41 Stat. 399, requires deduction from Federal-aid 
payments to State or Territorial homes for disabled soldiers and sailors 
of one-half of any sum retained by the home from pensions received by 
the inmates, except those inmates on whose behalf no Federal aid is given, 
regardless of whether veterans’ wives or widows are admitted and main- 
tained in said homes, but no deduction is required in the case of homes 
admitting and maintaining veterans’ wives and widows because of moneys 
collected from inmates for the support of the homes, if collected from 
sources other than pensions. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
July 15, 1936: 


Consideration has been given your letter of May 26, 1936, as 
follows: 


A question has recently arisen as to the correct application of the current 
appropriation act for this Administration insofar as it relates to the statutory 
provision for giving aid to State and Territorial homes for disabled soldiers 
and sailors, original act U. 8S. C., title 24, section 134, and the current act of 
January 27, 1920, 41 Stat. 399. The pertinent part of the act of January 
27, 1920 reads as follows: 

“The board of managers of the national home shall, however, have power 
to have the said State or Territorial homes inspected at such times as it may 
eonsider necessary, and shall report the result of such inspections to Congress 
in its annual report; Provided, That no State shall be paid a sum exceeding 
one-half the cost of maintenance of each soldier or sailor by such State: 
Provided further, That one-half of any sum or sums retained by State homes 
on account of pensions received from inmates shall be deducted from the aid 
herein provided for. That no money shall be apportioned to any State or 
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Territorial home that maintains a bar or canteen where intoxicating liquors 
are sold: Provided further, That for any sum or sums collected in any manner 
from inmates of such State or Territorial homes to be used for the support of 
said homes a like amount shall be deducted from the aid herein provided for, 
but this proviso shall not apply to any State or Territorial home into which 
the wives or widows of soldiers are admitted and maintained.” 

Consideration of the question revolves principally around the second pro- 
viso and the third proviso of the Statute quoted above, which provisos will be 
hereinafter referred to and identified as the “second proviso” and the “third 
proviso.” 

The “second proviso” first appeared as a limitation in the Appropriation 
Act of August 5, 1892, and was reenacted in Appropriation Acts for subse- 
quent years to and including the fiscal year ending June 30, 1904. 

In the Appropriation Act of April 28, 1904, making appropriations for the 
fiscal year ending June 30, 1905, the following language appeared: 

“Provided, That no part of this appropriation shall be apportioned to any 
State or Territorial Home until its laws, rules, or regulations respecting the 
pensions of its inmates be made to conform to the provisions of section 4 of 
an act approved March third, eighteen hundred and eighty-three, entitled ‘An 
Act prescribing regulations for the Soldiers’ Home located at Washington, in 
the District of Columbia, and for other purposes’; but the above proviso shall 
not apply to any State or Territorial home into which the wives or widows 
of soldiers are admitted and maintained: And provided further, That no part 
of this appropriation shall be apportioned to any State or Territorial home 
that maintains a bar or canteen where intoxicating liquors are sold.” 

The language just above quoted was reenacted in the appropriation acts for 
each year subsequent to the fiscal year 1905 to and including the fiscal year 
ending June 30, 1909. 

In the Appropriation Act of March 4, 1909, making appropriations for the 
fiscal year ending June 30, 1910, the “third proviso” appeared for the first time 
and reads: 

“Provided further, That for any sum or sums collected in any manner from 
inmates of such State or Territorial homes to be used for the support of said 
homes a like amount shall be deducted from the aid herein provided for, but 
this proviso, shall not apply to any State or Territorial home into which the 
wives or widows of soldiers are admitted and maintained.” 

In the act of January 27, 1920, amending an act entitled “An Act to provide 
aid to State or Territorial homes for the support of disabled soldiers and sailors 
of the United States”, approved August 27, 1888, as amended March 2, 1889, 
both the “second” and “third” provisos were included. This act is permanent 
legislation and is the current controlling statute. 

Following the enactment of this permanent legislation, i. e., the act of Jan- 
uary 27, 1920, the appropriation acts of each succeeding year up to and includ- 
ing the appropriation act for the fiscal year ending June 30, 1933, contained 
the language of the ‘third proviso” but not the language of the “second proviso.” 
The act of June 16, 1933, making appropriations for the fiscal year ending 
June 30, 1934, did not, nor do appropriations acts for succeeding years, con- 
tain the “third proviso” but now read: 

“Provided further, That the appropriations herein made for domiciliary care 
shall be available for continuing aid to State or Territorial homes for the sup- 
port of disabled volunteer soldiers and sailors, in conformity with the act 
approved August 27, 1888 (U. S. C., title 24, sec. 134), as amended including 
all classes of veterans admissible to the Veterans’ Administration homes.” 

It was the practice of the former National Home for Disabled Volunteer 
Soldiers, which practice has been continued by this Administration since the 
consolidation, to not pay a State in excess of one-half the cost of maintenance 
of each member; to deduct a like amount for any sum or sums collected in any 
manner by homes where wives and widows were not admitted and maintained 
and to make no deductions from those homes where the wives and widows 
were admitted and maintained. 

Your decision is requested as to whether or not one-half of the amount col- 
lected by the homes from pensions of inmates where wives and widows are 
admitted and cared for in said homes should be deducted from Federal-aid 
payments made to the State in which the home is located. In the event that 
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it is decided that deduction should be made under the circumstance outlined 
above, information is requested as to whether or not the deduction should 
apply to the amount of pensions that the State home collects from the inmates 
in whose behalf the State is not being paid Federal aid, that is, pensioners not 
eligible for domiciliary care in Veterans’ Administration facilities, including 
wives and widows. As previously stated, these deductions have not been made 
in payments heretofore made to the various States; therefore, in the event 
that it is decided that they should be made, information is requested as to 
when they should start; as to whether or not they should be made retroactive 
and taken from the subsequent payments of State aid and, if so, from what 
date. 

There is enclosed for your information a copy of an opinion on the ques- 
tion involved rendered by the Solicitor of the Veterans’ Administration. Your 
attention is particularly invited to the observations which he makes in the last 
and next to last paragraphs. 

The second and third provisos of the paragraph of the act of 
January 27, 1920, 41 Stat. 399, quoted in your letter, are not incon- 
sistent. Both must be given effect. The second proviso requires 
deduction from the amount paid as Federal aid to a State for care 
of veterans of one-half of any sum retained by a home in that State on 
account of pensions received from the inmates, and it is immaterial 
in such cases whether their wives are admitted and maintained in 
the home. The third proviso requires a deduction from the amount 
paid as Federal aid to a State for the care of veterans equal to the 
amount collected in any manner from inmates of the homes in that 
State for the support of veterans; that is, from sources other than 
the inmates’ pension, except in the event their wives or widows are 
admitted and maintained in such State home. Stated in other words, 
the exemption in favor of State homes into which the wives or 
widows of soldiers are admitted and maintained relates only to the 
third proviso and not to the second. It must be concluded, therefore, 
that one-half of the amount retained by all State homes from the 
pensions of inmates should be deducted from Federal-aid payments 
made to the State in which the homes are located, whether or not the 
wives and widows of the soldiers are admitted and maintained in 
such homes. There should be no deduction, however, on account of 
pensions paid to inmates in whose behalf the State is not being paid 
Federal aid. 

In view of the fact that the annual appropriation acts following 
the enactment of the permanent legislation of January 27, 1920, up 
to and including the appropriation act for the fiscal year 1933, con- 
tained the language of the third proviso but not the language of the 
second, and as settlements with the States were made apparently 
during that period on the basis that the second proviso was not ef- 
fective, there is sufficient justification for making adjustment under 
the second proviso beginning with the fiscal year 1934. 

Your questions are answered accordingly. 
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EXPENSES OF INVESTIGATION OF THE MURDER OF A GOVERNMENT 
EMPLOYEE 


Treasury Department appropriations are not available for payment of expenses 
incurred by a special agent of the Bureau of Internal Revenue in investi- 
gating the murder of a narcotic agent. 


es eel General Elliott to the Secretary of the Treasury, July 16, 
1936: 


There has been received the letter of your administrative assistant 
dated April 29, 1936, requesting review of the audit action of this 
Office suspending credit on voucher 1148944, March 1935 account of 
Guy F. Allen, in the sum of $149.21 representing the amount reim- 
bursed Special Agent Frank W. Lohn, Bureau of Internal Revenue, 
for expenses incurred in the investigation of the murder of Narcotic 
Agent Spencer Stafford at Post, Tex., for the reason that the appro- 
priation charged, “Collecting the internal revenue, 1935”, was not 
available to pay the expenses involved in the investigation of the 


murder of a Government employee. The letter is in part as follows: 

In view of the circumstances surrounding the murder of this narcotic agent, 
it was essential that this Department be fully informed of all the facts. 

The duties of a narcotic agent and an internal revenue officer are identical 
in interests insofar as the Treasury Department is concerned. The functions 
of these two Bureaus are of a similar nature, they having at one time been 
under the one head, namely, the Commissioner of Internal Revenue. In view 
of his deep interest in a matter involving the murder of one of his field agents 
while officially employed, the Secretary personally directed that this investiga- 
tion be made by an agent in the Intelligence Unit. 

In view of all the facts in this case, I feel you will agree with me that the 
expenditures necessary for this investigation were made in the interests of the 
service and the circumstances were such as to make it advisable to have Special 
Agent Lohn obtain all the facts. It will be appreciated if you will take the 
necessary steps with the view to removing this suspension. 

It appears to be the contention of the Treasury Department, by 
reason of the similarity of the duties of a narcotic agent and an in- 
ternal revenue officer, insofar as the Department is concerned, that 
the appropriation made for the conduct of the work of the Bureau 
of Internal Revenue should be considered as available for payment 
of the necessary expenses in connection with the investigation. 

Neither the appropriation “Collecting the internal revenue, 1935” 
nor “Salaries and expenses, Bureau of Narcotics, 1935” contain any 
provision which authorizes the use thereof for the purpose of inves- 
tigating the killing of a Government employee. 

It is a well accepted principle that an appropriation, general in 
terms, is only available to be expended for purposes essential to the 
accomplishment of the work authorized by the appropriation to be 
done. 8 Comp. Gen. 613; 9 id. 309. 
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The investigation of the murder of a narcotic agent has no connec- 
tion with the assessment and collection of the internal revenue itself, 
and, accordingly, the appropriation for collecting the internal rev- 
enue is not available for expenses incurred by an internal revenue 
agent in the performance of duties having no connection with the 
collection of internal revenue. Furthermore, the investigation of the 
murder of a Government agent is a matter primarily for the State 
authorities, unless committed under such conditions as to constitute 
a Federal crime—see, for instance, act of May 18, 1934, 48 Stat. 730— 
in which case the proper bureau of the Department of Justice would 
be charged with the duty of making the necessary investigations and 
the expenses would be payable under an appropriation of that de- 
partment. A~-34875, A-35032, February 11, 1931, and May 21, 1931. 

Under the circumstances, it must be held that no appropriation 
under your control is available for the expenses of this investigation, 
and credit for the item in question is for disallowance in the disburs- 
ing officer’s account. 


(A-75707) 
LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936 


Emergency employees may not be advanced sick leave under the act of March 
14, 1936, 49 Stat. 1162, and the uniform sick leave regulations prescribed 
by Executive Order No. 7049, dated July 9, 1936, pursuant to said act, in 
excess of the amount that would accrue to date fixed as the termination 
of their emergency positions. 


Decision by Acting Comptroller General Elliott, July 16, 1936: 

The National Resources Committee has forwarded to this office for 
preaudit pay-roll voucher administratively approved in favor of 
Alice C. McGrail, stenographer, for $67.50, compensation at the rate 
of $1,620 per annum covering period May 1 to 15, 1936, with the 
following notation in the “Remarks” column: 

This employee has been on sick leave during 1936 as follows: Jan. 9, Jan, 22 
thru 25, Feb. 24, Mar. 2 % day, Mar. 3 & 4, Apr. 1 thru May 3. Since all 
appointments with this Committee terminate at close of business 6—30—1937, 
decision is requested as to whether or not sick leave can be granted in advance 
beyond that which could be earned to 6-30-37. If 30 days’ sick leave can be 
granted in excess of amount earned to 4-1-36, she can be paid for sick leave to 


4-26-36, inc., and for annual leave from Apr. 27 to May 3, leaving 4%4 days 
annual leave to her credit, counting annual leave earned to 5-1-1936. 


The records of this office show that the employee was paid for the 
full month of April--the pay-rolls bearing no notation as to any 
absence from duty during that period. 

Sections 2 and 3 of the act of March 14, 1936, 49 Stat. 1162, provide 
as follows: 


Sec. 2. On and after January 1, 1986, cumulative sick leave with pay, at the 
rate of one and one-quarter days per month, shall be granted to all civilian 
officers and employees, the total accumulation not to exceed ninety days. Tem- 
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porary employees, except temporary employees engaged on construction work 
at hourly rates, shall be entitled to one and one-quarter days’ sick leave for 
each month of service: Provided, That all such employees shall furnish cer- 
tificates satisfactory to the head of the appropriate department or independent 
establishment. 

Sec. 3. Administrative officers may advance 30 days’ sick leave with pay 
beyond accrued sick leave in cases of serious disability or ailments and when 
required by the exigencies of the situation, 


Emergency employees have been held to possess a status entitling 
them to leave privileges appertaining to permanent employees as 
distinguished from temporary employees, within the meaning of the 
leave laws. 13 Comp. Gen. 460. Emergency employees may not be 
advanced sick leave in excess of the amount that would accrue to 
date fixed as the termination of their emergency appointments—in 
this case June 30, 1937. See section 5 of the uniform sick leave 
regulations prescribed by Executive Order No. 7409, dated July 9, 
1936. Hence for the period January 1, 1936, to June 30, 1937 (18 
months), the maximum cumulative sick leave which could be granted 
in this case under the act would be 2214 days (18 times 114 days) 
and on the basis of the facts stated on the pay-roll showing the 
amount of sick leave taken by this employee since January 1, 1936, 
such maximum of 221% days’ sick leave would have been exhausted 
on Thursday, April 14. Assuming that such maximum leave was 
properly for granting under administrative regulations, any further 
absence would constitute a charge against her annual leave credit 
and/or leave of absence without pay, as the case might be. 

The question presented is answered accordingly. As this office 
is not advised regarding the amount of annual leave to the credit 
of the employee and the maximum leave allowable under adminis- 
trative regulations, the voucher may not be certified for payment 
as submitted, 


(A-76316) 


OFFICERS AND EMPLOYEES—SEPARATION AND APPOINTMENTS 
FROM CIVIL SERVICE REGISTER AT INCREASED SALARIES—EMER- 
GENCY APPROPRIATIONS 











The provisions of Executive Order No. 7070, dated June 12, 1935, prohibiting 
salary increases upon transfer to positions paid from emergency funds, are 
applicable to appointments in emergency positions at increased salaries 
notwithstanding the appointments are probational and made from the 
Civil Service register. 


Acting Comptroller General Elliott to the Secretary of War, July 16, 1936: 
There has been considered the matter presented in your letter of 
May 25, 1936, as follows: 


Consideration has been given to your decisions A-64663 dated September 24, 
1935, and A-71100 dated March 18, 1936, interpreting the provisions of Execu- 
tive Order No. 7070 dated June 12, 1935. These decisions indicate that the 
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provision in the Executive order forbidding transfers from one Government 
department or agency to positions on emergency rolls of another Government 
department or agency is applicable in the case of an employee who is volunta- 
rily separated from one department or agency and who accepts appointment 
made without reference to civil-service rules on an emergency roll under 
another department or agency. The reason for this interpretation is clear 
since separation from one department or agency and new appointment under 
another department or agency is the only method by which an employee 
could be “transferred” to a position to which appointment is made without 
reference to civil-service rules, 

The question has arisen as to whether the prohibition in the Executive order 
is also applicable in cases of .probational appointment to emergency rolls in 
one department from civil-service certificates, following voluntary separation 
from another department or agency. The conditions obtaining in such an 
appointment differ considerably from those involved in the cases on which the 
rulings referred to in paragraph 1 above were based. Persons whose names 
are certified for probational appointment have passed the civil-service examina- 
tion for the grade and salary applicable to the position for which certified and 
under the civil-service rules are entitled to consideration for appointment. 
Under the procedure required by the rules, the department to which their 
names have been certified must offer them employment, and unless reasons 
satisfactory to the Civil Service Commission can be advanced for their rejection, 
selection must be made from one of the three names certified. Many persons 
whose names are on the registers of the Civil Service Commission now hold 
positions in the Government service and probably in most cases these persons 
are not informed as to the provisions of the Executive Order No, 7070. In 
miuny cases they have accepted employment in the Government service in some 
lower grade than that for which they have qualified in civil-service examina- 
tion, and some have been appointed from relief rolls at security wage rates. 
In all these cases the employment at the lower rate has been accepted as a 
temporary expedient and these eligibles no doubt believe that when their names 
are reached on the register their probationdl appointments to positions and at 
salaries for which they have qualified will be possible. 

It is seldom that the papers furnished with a civil service certificate of 
eligibles contain information as to the present employment of the eligibles cer- 
tified, and the result is that an employee now in the service may be offered a 
position on an emergency roll at a higher rate than he now receives and may 
be appointed in good faith and with no intention on his part or of the appoint- 
ing officer to violate the provisions of the Executive Order. It is believed 
that it would be impracticable to establish a system of checking which would 
prevent certification or probational appointments in many cases of this kind, 
and that any such system which might be attempted would result in costly 
delays to Government work. 

The Department now has a number of cases in which probational appoint- 
ments were effected of persons properly eligible under civil service rules 
and who, it now appears, had been holding positions at lower rates elsewhere 
in the Government service prior to their appointment in the Department. In 
order that their correct pay status may be determined as promptly as possible, 
and for the guidance of the Department in making selections from certificates 
of eligibles in the future, a ruling is requested as to whether the prohibition 
in Executive Order No. 7070 dated June 12, 1935, is to be considered as 
applicable in cases of probational appointments on emergency rolls when made 
from civil service certificates. 


There appears nothing in the terms of Executive Order No. 7070 
dated June 12, 1935, to authorize holding that the inhibition therein 
against the appointment or transfer to, and payment of increased 
salaries in, emergency positions does not apply to probational ap- 
pointments made from the civil service register. The lack of 
knowledge of the provisions of the Executive order on the part of 
an appointee to an emergency position or upon the part of the 
appointing officer in nowise affects the situation. 15 Comp. Gen. 
243; id. 822. 
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You are advised, therefore, that the restrictions in Executive 
Order No. 7070 are applicable in case of probational appointments 
on emergency rolls when made upon the basis of civil service 
certificates. 

The matters mentioned in your letter might be considered as rea- 
sons for a modification of the Executive order, but they can afford 
no proper basis for reading into the existing order an exception not 
therein provided for. 


(A-78129) 


APPOINTMENTS—PRESIDENTIAL—COMPENSATION AND 
TERMINATION 


Appointments made by the President under section 3 of the Emergency Relief 
Appropriation Act of 1935 having been expressly excluded from the pro- 
visions of section 1761, Revised Statutes, compensation may be paid such 
recess appointee, but the appointment will terminate not later than the 
end of the next session of the Senate, and such recess appointment is not 
precluded because of the failure of the Senate to act on a prior appoint- 
ment made while the Senate was in session. 


Acting Comptroller General Elliott to the Executive Director, National Emer- 
gency Council, July 16, 1936: 


I have your letter of July 8, 1936, as follows: 


This office is confronted with the problem of making an appointment of a 
State director to fill an existing vacancy. 

During the last session of Congress a nomination for this position was sent 
to the Senate, where it was referred to committee and had not been reported 
out at the time Congress adjourned. May an interim appointment of the same 
individual now be made, and may he receive compensation, from the date of 
entrance on duty, from funds allotted under the Emergency Relief Appropria- 
tion Act of 1935? 

Section 1761 of the Revised Statutes pertaining to interim appointments, 
provides as follows: 

“No money shall be paid from the Treasury, as salary, to any person ap- 
pointed during the recess of the Senate, to fill a vacancy in any existing 
office, if the vacancy existed while the Senate was in session and was by law 
required to be filled by and with the advice and consent of the Senate, until 
such appointee has been confirmed by the Senate.” 

But in section 3 of the Emergency Relief Appropriation Act of 1935, there 
is the following exemption from section 1761 of the Revised Statutes: 

“Any Administrator or other officer, or the members of any central board, 
or other agency, named to have general supervision at the seat of Government 
over the program and work contemplated under the appropriation made in 
section 1 of this joint resolution and receiving a salary of $5,000 or more per 
annum from such appropriation, and any State or regional administrator re- 
ceiving a salary of $5,000 or more per annum from such appropriation (except 
persons now serving as such under other law), shall be appointed by the 
President, by and with the advice and consent of the Senate: Provided, That 
the provisions of section 1761 of the Revised Statutes shall not apply to any 
such appointee and the salary of any person so appointed shall not be increased 
for a period of six months after confirmation.” 

Considering the facts herein presented your opinion is requested as to whether 
such compensation can be made. 


In view of the express exclusion of such appointments from the 
provisions of section 1761, Revised Statutes, this office will not be 
required to object to the payment of compensation from funds made 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 37 


available therefor under the Emergency Relief Appropriation Act 
of 1935 to persons so appointed during the recess of the Senate. The 
fact that the Senate at its last session did not take final action on the 
nomination referred to does not preclude the President from now 
giving a recess appointment to the same person, which appointment 
will, of course, terminate not later than the end of the next session 
of the Senate. 


(A-77913) 


APPROPRIATIONS—AVAILABILITY BEYOND FISCAL YEAR— 
NATIONAL ARCHIVES 


The appropriation “Salaries and Expenses, National Archives, 1936”, is not 
available for the purchase of equipment under a contract entered into 
after June 30, 1936, notwithstanding invitations were issued and bids were 
opened prior thereto, and delay beyond June 30 was incident to allegation 
of error in the low bid. 


Acting Comptroller General Elliott to the Executive Officer, The National 
Archives, July 17, 1936: 


There has been received your letter of June 29, 1936, as follows: 


In accordance with a decision of your office, dated August 10, 1931 (A-37899), 
there is submitted herewith for your consideration, a letter from the Globe- 
Wernicke Co., dated June 26, 1936, requesting permission to withdraw the at- 
tached bid for one lot of stainless steel racks and trays. We also enclose a 
copy of the invitation for bids and an abstract of all bids received. 

Prior to advertising, the agent of Federal Prison Industries, Inc., informed 
us that they were not prepared to fabricate stainless steel and that we could 
proceed to advertise our needs without the formality of clearance. Accord- 
ingly, our invitation for bids was sent to thirty-one (31) firms, fifteen of 
which responded with bids ranging in amount from $711.25 to $4,457.10. 

When the bids were opened, it was noted that the lowest was about 25% 
under our estimate and about 50% under the next low bid. In view of this 
disparity and because we wished to make the award during the current fiscal 
year, the low bidder was asked by telephone to confirm his bid. The enclosed 
letter is the reply to that request. 

We subsequently asked the next low bidder for an extension of time for the 
acceptance of his bid and our request has been granted. 

Your decision is respectfully requested (1) as to whether the bid submitted 
by the Globe-Wernicke Company may be withdrawn and the award made to 
the next low bidder, and (2) as to whether, under the circumstances, payment 
on a contract let on the basis of this advertising would be chargeable to appro- 
priation 06718, “Salaries and Expenses, National Archives, 1936.” 

The return of the bid in question is requested, if it is for aeceptance. 


It appears that upon being asked to verify its bid the low bidder 
advised that a mistake had been made in the submission thereof and 
that the correct price was $1,470.75 instead of $711.25 and in explana- 
tion of the mistake the said bidder stated in letter of June 26, 1936, 
that: 


This mistake was made by the estimating department at our factory, who 
in figuring the cost of the metal required pointed off incorreetly and the result 
was that we figured the metal at five cents a pound instead of fifty cents a 
pound. This mistake caused our price to be way under the correct figure. The 
estimator fully realized that the Allegheny steel was required; in fact, he ob- 
tained special prices for this job, but as mentioned above in pointing off he got 
the decimal point in the wrong place. 
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While there has been submitted no work sheet or other evidence 
which would authorize or justify reformation of the bid of the 
Globe-Wernicke Company so as to provide for the price of $1,470.75 
alleged to have been intended, the facts are such that there appears 
no doubt that the bid of $711.25 as submitted was not the bid in- 
tended by the bidder. Also, the bid alleged to have been intended 
is higher than one of the other bids received. Accordingly, the bid 
of the Globe-Wernicke Company may be disregarded in making the 
award. 

With reference to your question as to whether payment on a con- 
tract let on the basis of this advertising would be chargeable to 
the appropriation “Salaries and Expenses, National Archives, 1936”, 
section 3690, Revised Statutes, provides: 



































All balances of appropriations contained in the annual appropriation bills 
and made specifically for the service of any fiscal year, and remaining unex- 
pended at the expiration of such fiscal year, shall only be applied to the 
payment of expenses properly incurred during that year, or to the fulfillment 
of contracts properly made within that year; and balances not needed for 
such purposes shall be carried to the surplus fund. This section, however, shall 
not apply to appropriations known as permanent or indefinite appropriations. 

The general rule relative to obligating fiscal year appropriations by 
contracts is that the contract must be made within the fiscal year 
the appropriation for which is sought to be charged, that the sign- 
ing of the contract must be within the fiscal year, and that the subject 
matter must concern a need arising within that fiscal year. 2 Comp. 
Dec. 249; 27 id. 970; 1 Comp. Gen. 232; A-66066, October 10, 1935. 
In this case, although the invitation was issued and bids were opened 
in June 1936, there was no valid agreement entered into during the 
fiscal year 1936, for the purchase of the equipment in question, even 
if it could be established that a need therefor actually existed during 
that fiscal year. Therefore, answering your second question specifi- 
cally, I have to advise that payment under any contract entered into 
after June 30, 1936, on the basis of this advertising may not be made 
under the appropriation “Salaries and Expenses, National Archives, 
1936.” 

The papers are returned. 


(A-66914) 


CONTRACTS—AUTOMOBILE SPECIFICATIONS—SERVICE NEEDS 





The Government having need for various types of automobiles, the drawing 
of specifications calling for vehicles in a recognized competitive group or 
class will not be objected to where actual need is shown, but specifications 
may not be so drawn as to reflect administrative preference not based 
on actual needs. 

The Government may not be placed in the position of having a bidder dictate 

as to its requirements but specifications restrictive of competition within the 

reasonable requirements of the statutes must necessarily be questioned by 
the General Accounting Office. 


Ac 
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ate Saenpteeties General Elliott to the Secretary of Agriculture, July 18, 
1 3 


There has been received your letter of July 6, 1936, as follows: 


Your decision of April 13, 1986 (A-66914), in connection with a protest of 
the Marmon-Herrington Company, Inc., of Indianapolis, Indiana, against the 
purchase of four-wheel drive trucks for the Forest Service under specifications 
similar to those employed in advertising under the Department's bid transaction 
U. S. D. A. No. 2299, has been received and carefully considered. It is noted 
that while your Office will not withhold approval of the use of appropriated 
moneys for otherwise proper payments under contracts awarded to the low 
bidders in the two instances involved, U. S. D. A. No. 2299 and U. 8. D. A. 
No, 2307, you expect the Department to take administrative action to the end 
that specifications issued by it for motor equipment shall in future be free 
from the various objectionable features, both as to delivery requirements and 
restrictive or nonessential mechanical stipulations, considered in your decision. 

The Department wishes to assure you that it intends to eliminate from 
future specifications covering motor equipment the features to which objection 
is made in your decision, in so far as this is possible consistent with the actual 
requirements of the field projects on which such equipment is to be used. 
Having in mind your requirement, with which the Department is in complete 
agreement, that specifications must always be based “upon the character of 
the job to be done”, every effort will be made to have future proposals for 
mechanical equipment solicited under specifications which will include serv- 
ice requirements adequately outlining the work to be done and the conditions 
of use, in order that the need for specific requirements covering size, weight, 
power, brakes, ete., will be made entirely clear to prospective bidders. In this 
connection, however, it is felt that in order to convince your Office of the 
sincerity and adequacy of the Department’s reaction to your decision, it will 
be necessary to pursue further a discussion of certain of the points raised. 

In regard to chassis weight, which is discussed on pages 6 and 7 of your 
decision, it is not the Department’s practice to determine the requirements by 
averaging the weights of various makes and models. This average weight, to 
which you refer, was pointed out merely to indicate that several manufac- 
turers are in a position to offer trucks of current model meeting the Depart- 
ment’s requirements. There is no objection to the allowance of a reasonable 
tolerance in the weight specifications; however, there is, in every case, a 
minimum weight below which the Department cannot go without materially 
and adversely affecting the efficiency of the equipment on the field work, and 
this minimum as truly exists regardless of whether it is expressed as a figure 
from which a certain percentage of tolerance will be allowed or whether a 
definite minimum weight is indicated. It is obvious that the determination 
of a minimum weight is to some extent a matter of judgment, but that the 
officers in charge of the projects must be guided, in their recommendations, 
by the classes of equipment available on the market as well as by their 
knowledge of the successes and failures of various units on past work. The 
judgment of the field officers and of the Department’s engineers thoroughly 
familiar with the conditions under which the equipment is to be used must 
necessarily be relied upon in the framing of the specifications; otherwise there 
would be little need to mention more than a service requirement, which would 
lead to endless argument with self-seeking bidders and hence be a very ineffec- 
tive way of purchasing any kind of equipment. In the case involved in the 
instant decision the variation between the weight of the equipment offered 
by the Marmon-Herrington Company, 5,155 pounds, is so much below the 
minimum requirement of 6,900 pounds indicated in the specifications that 
obviously the offer could not be considered even if a reasonable percentage toler- 
ance had been used in the specifications in lieu thereof. 

The Department also desires to point out that it has made an earnest effort 
in the past to secure equipment to meet the minimum requirements of the 
service to be performed, and it must be admitted that these efforts have not 
always been entirely successful. There is no intention here to imply that 
manufacturers as a rule are unscrupulous and knowingly attempt to defraud 
the Government by furnishing poorly fabricated equipment which it is known 
will not render reasonable service under the indicated conditions of use. 
However, such practices are not outside the realm of possibility and occasional 
oceurrence, and for this reason the Department feels that this fully justifies 
its stipulation of certain mechanical specifications regarded as essential to good 
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purehase practices. Unless detailed mechanical specifications are employed, 
there is bdund to be a wide variance of ex parte opinion among manufacturers 
as to the type of equipment acceptable, with the result that one manufacturer 
will, with honest intention or otherwise, base his bid on furnishing what he 
deems sufficient to perform the work, although the Department, under its 
experience, will know to be unacceptable, while others may offer even more 
than is required. In this respect it is the belief of this Department that 
Government engineers are better qualified to determine what is needed to 
handle the work than the salesman of some company that never saw the job 
and in some instances has never seen his own equipment in operation on projects 
such as are encountered in some of the Government projects, 

Your comments on brakes are noted and whenever it is determined that full 
air brakes are necessary, as they often are, the need therefor will be fully 
covered in service requirements based on the actual field conditions. 

The principles set forth in your decision, under the reasonable modifications 
indicated in the foregoing statement, can and will gladly be observed by the 
Department in its future advertising, and it is sincerely hoped that the specifi- 
cations thus developed will prove entirely acceptable to your office. 


This office recognizes, of course, that the Government in its many 
fields of activity has need of various types of vehicles; that a machine 
adequate in one instance will not serve the needs of the service to be 
performed in another; and the specifications which may be restric- 
tive in one case may not be restrictive in another. Likewise, it is 
recognized that approximate weight when coupled with suitable 
construction and comparable power has a definite relation to payload 
and performance capacity of a motor vehicle, whether of the passen- 
ger or truck type. And where service requirements, properly stated, 
have reflected an actual need of a vehicle in a recognized competitive 
group or class, and specifications have been so drawn as to admit 
to competition all vehicles within such class without necessity for 
undue, nonessential, and possibly expensive departure from the 
standard equipment of any manufacturer, such specifications have 
been recognized here. It has been the purpose of this office, insofar 
as possible, to cooperate with the purchasing agencies of the Govern- 
ment to the end that the best interests of the United States may be 
served within the law. 

There has appeared, however, an unfortunate and apparently in- 
creasing tendency on the part of some purchasing agencies to draw 
specifications for equipment to be purchased to reflect administra- 
tive preference not based on actual needs, and, in some instances, 
to exaggerate the rigor of service requirements in the effort to jus- 
tify restrictive specifications. Such practices are in contravention 
of the law, subversive of the interests of the Government, and in 
derogation of the rights of otherwise eligible bidders, and are neces- 
sarily questioned here. 

It was recognized in the decision of April 13, 1936, that while 
the service requirements were inadequately stated in the specifica- 
tions, they indicated the need for a materially heavier truck than 
for ordinary service, and that the marked deficiency in weight of 
the truck which the protesting bidder desired to offer would justify 
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its exclusion from competition in that instance. On the other hand, 
it would hardly seem that a reasonable deficiency in weight would 
seriously affect the utility of a truck of the weight involved, con- 
struction and power being sufficient; and it would appear that the 
percentage of allowable tolerance in weight would be greater in 
the heavier than in the lighter type of trucks. Yet an absolute min- 
imum of 6,900 pounds dry weight’ was required, with no provision 
for tolerance, other than the alternative paragraph of the specifica- 
tions. It was possibly without significance that the minimum weight 
prescribed was exactly that given by you as the weight of the 
F. W. D. truck, but, as was suggested, all other trucks admitted to 
competition under the specifications were heavier and higher in list 
price than the F. W. D. All other competing manufacturers, there- 
fore, would necessarily have to sell at a materially greater discount 
in order to bid with any hope of success, and, unless they did so, the 
F. W. D. Company would be assured of the award. 

It is hardly open to question that the Government engineers and 
field officers familiar with the conditions under which equipment is 
to be used and with results previously obtained in the use of similar 
equipment are, or should be, better qualified to determine what is 
needed than any representative of a particular manufacturer whose 
only interest is to sell his product to the Government. The deci- 
sions of this office are, without exception, to the effect that the United 
States is not to be placed in the position of having a bidder dictate 
as to its requirements, or demand that his product be accepted with- 
out regard to actual conditions. It is only where it has developed 
that specifications appeared in fact restrictive of competition within 
the reasonable requirements of the statutes that administrative ac- 
tion in stating the requirements of the Government has been ques- 
tioned. 

It doubtless is true that there have been and will continue to be 
instances in which unscrupulous manufacturers have attempted and 
will attempt to defraud the Government by furnishing poorly 
fabricated and inadequate equipment. It would appear the proper 
course to require guaranties and, if need be, tests, sufficient to safe- 
guard the Government from loss by reason of such practices, which 
probably are the exception rather than the rule. 

The statutory requirements as to advertising and purchasing for 
the needs of the Government are or should be well known to every 
purchasing agency and need not be restated here. That an observ- 
ance of those requirements may not always result in obtaining for 
the Government the very best the market affords is not a matter of 
administrative concern. The provisions of section 3709, Revised 
Statutes, contemplate that there shall be opportunity for free and un- 
restricted competition among all qualified persons—that is, all bid- 
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ders wha are qualified, able, and ready to furnish equipment suffi- 
cient for the actual needs of the service to be performed—without 
reference to the personal preference of administrative officers or 
employees for a particular product, or prejudice against another. 
When specifications are drawn and purchases undertaken in con- 
formity with the requirement of the statute, the purchasing agencies 
may be assured of the cooperation of this office. 

Your assurances of cooperation in this behalf are gratifying, and it 
is to be hoped that future specifications issued by all bureaus of 
your department will reflect your purpose to comply with statutory 
requirements and established principles relative to Government 
purchases. 






(A-78195) 


SOCIAL SECURITY—FEDERAL AID TO STATES—LEGAL EXPENSES OF 
STATE LAW ADMINISTRATION 


Payments to a State under section 302 (a) of the Social Security Act, 49 Stat. 
626, may not include expenses of the office of the attorney general of the 
State in administering the State unemployment compensation law, even 
though such law be involved in litigation, unless such expenses are unusual 
or extraordinary. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
July 18, 1936: 


There has been received your letter of July 3, 1936, as follows: 

































Section 301 of the Social Security Act (Aug. 14, 1935, c. 531, title III, 49 
Stat. 626) authorizes the appropriation of certain sums “for the purpose of 
assisting the States in the administration of their unemployment compensation 
laws”. Section 302 (a) provides that the Board shall from time to time certify 
to the Secretary of the Treasury for payment to each State which has an un- 
employment compensation law, “such amounts as the Board determines to be 
necessary for the proper administration of such law * * *”, 

In several instances, questions have arisen as to whether the Board can 
properly certify amounts which the States will spend in connection with legal 
services connected with the unemployment compensation laws. 

A number of State laws include provision for the State agency administer- 
ing the law employing counsel to aid it directly. In this connection, legal 
services would probably, in the main, consist of continuing legal advice to the 
members of the State commission itself, assistance in drafting of rules and 
regulations or suggested statutory amendments, and representing the commis- 
sion in any litigation affecting the State law. 

In other instances, the State commission may employ special counsel, for 
a special fee, to assist it in some particular matter. In one case, for instance, 
the validity of a certain section of the State law has been drawn into question 
in a suit in which neither party is disposed to argue in favor of its validity. 
In this case, the defendant is the State controller, who is inclined to question 
the validity of the section in question and has directed the State attorney 
general to plead accordingly. As a result, the State commission felt that only 
by exercising its power to employ special counsel could all the arguments be 
properly presented, with a view toward a court decision empowering the com- 
mission to continue to carry out the law. 

In other States, the Commission does not employ counsel directly, but cases 
involving the unemployment compensation law are handled by the office of the 
State attorney general. In at least one instance this has involved considerable 
expense to the attorney general’s office, not only in the time consumed in 
preparing briefs and arguments but in the cost of printing, etc. 
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In the first two examples given above, we have assumed that the legal 
services described are necessary if the State law is to be properly administered, 
and have advised the States to include these items in their estimates. We are 
not certain whether the additional expense to the attorney general’s office is a 
cost of “proper administration” of the State unemployment compensation law, 
although it would seem that money spent in an effort to make it possible to 
administer the law could be said to fall within the words of the statute. 

We should be glad to be advised by you, as soon as possible, on this matter. 

Sections 301 and 302 (a) of the Social Security Act, approved 
August 14, 1935, 49 Stat. 626, are as follows: 


Section 301. For the purpose of assisting the States in the administration of 
their unemployment compensation laws, there is hereby authorized to be appro- 
priated, for the fiscal year ending June 30, 1936, the sum of $4,000,000, and for 
each fiscal year thereafter the sum of $49,000,000 to be used as hereinafter 
provided. 

Sec. 302. (a) The Board shall from time to time certify to the Secretary of 
the Treasury for payment to each State which has an unemployment compensa- 
tion law approved by the Board under title IX, such amounts as the Board 
determines to be necessary for the proper administration of such law during the 
fiscal year in which such payment is to be made. The Board’s determination 
shall be based on (1) the population of the State; (2) an estimate of the 
number of persons covered by the State law and of the cost of proper administra- 
tion of such law; and (3) such other factors as the Board finds relevant. The 
Board shall not certify for payment under this section in any fiscal year a total 
amount in excess of the amount appropriated therefor for such fiscal year. 


Under these provisions it is primarily for the Social Security 
Board to determine the amount of payments to each State necessary 
for administration of State unemployment compensation laws, such 
determination to be based on, inter alia, “such other factors as the 
Board finds relevant,” 

The usual and ordinary expenses of the office of the attorney gen- 
eral of a State charged generally with the duty of representing the 
State in litigation involving its departments, boards, and agencies 
would not be for consideration in determining the cost of administer- 
ing the unemployment compensation law of the State even though 
such law be involved in litigation. But if such litigation should im- 
pose unusual or extraordinary expenses on the attorney general’s 
office, the amount thereof may be considered a relevant factor in the 
administration of the particular law; and if so determined by the 
Social Security Board pursuant to the provisions of section 302 (a) 
of the act, supra, this office would not be required because thereof 
to object to the use of the appropriation for an otherwise proper 
payment to the State. 

Your submission is answered accordingly. 


(A-78315) 


CONTRACTS—RESTRICTIVE AUTOMOBILE SPECIFICATIONS— 
READVERTISEMENT 


Specifications involving the purchase of a new automobile and exchange of a 
used car, so drawn, without need shown, with regard to passenger capacity, 
weight, wheel base, and number of cylinders, as to follow closely the 
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specifications of the only automobile in connection with which a bid was 
received after proposals forwarded to a number of dealers and posted in 
public places, may not be made the basis of award, there not having been 
the open and free competition contemplated by statute, and the turn-in 
value of the used car being such as to require the solicitation of separate 
cash bids in the interests of the United States. 


Acting Comptroller General Elliott to the Secretary of War, July 18, 1936: 


There has been received your letter of July 11, 1936, with en- 
closures, as follows: 


There are forwarded herewith proposals received for furnishing a seven- 
passenger automobile for use of the Director, Civilian Conservation Work. 

Page 5 of Public, No. 739, 74th Congress, Emergency Conservation Work, 
provides for “passenger-carrying vehicles, also the purchase (including ex- 
change) of one at not to exceed $1,500.” 

Proposals were forwarded seven dealers and posted in public places. Bids 
were received from only one, the General Motors Corporation, Buick division, 
Detroit, Michigan. The bid of the General Motors Corporation is as follows: 


One seven-passenger automobile, in accordance with accompanying 
specifications, f. o. b., Washington, D. C 
For use by the Director of Civilian Conservation Work. 
Price f. o. b., manufacturers’ plant, Flint, Michigan 
Unable to deliver from Flint, Mich., as unit not available. 
Allowance for one (1) La Salle sedan (1930), serial no. 608318, to be 
turned over as part payment 
Net cost, deducting allowance for La Salle car, f. o. b., Washington, 


‘Cash for purchase of La Salle car outright. 


The amount allowed for the purchase of this machine is $1,500 (including 
exchange). 

The General Motors Corporation, while quoting a price of $1,496.75 f. o. b. 
manufacturers’ plant, Flint, Michigan, state they are unable to deliver from 
Flint, Michigan, “as unit not available.” 

No price for delivery f. o. b. Washington, D. C., was called for in the pro- 
posal, as it was deemed to the best interest of the Government to accept car at 
manufacturers’ plant. The General Motors Corporation, however, submit a 
price of $1,562.79 f. o. b. Washington, D. C., and an allowance of $35.00 for a 
LaSalle sedan to be turned in as part payment, making the cost f. o. b. Wash- 
ington, D. C., $1,527.79. 

July 28, 1934 (page 83, volume 14, Decisions of the Comptroller General), you 
rendered a decision that— 

“Transportation costs occasioned by a Government purchase of motor-pro- 
pelled passenger-carrying vehicle—that is, transportation costs involved in 
delivery thereof—are not a part of the ‘costs’ * * *.” 

Information is now requested as to whether, in view of the fact that the 
company submits a price of $1,562.79 f. o. b. Washington, D. C., and $1,496.75 
f. o. b. manufacturers’ plant, a difference of $66.04, the Department is authorized 
to place an order for the car at a cost of $1,496.75 f. o. b. Washington, D. C., 
and the difference of $31.04 (after deducting the allowance of $35.00 for the old 
car) charged as transportation cost. 

The placing of such order would be to the interest of the Government, as a 
car that sells for $1,845 f. 0. b. factory and $2,198 f. o. b. Washington, D. C., 
would be obtained at a cost of $1,496.75, or $701.25 less than the commercial 
price f. o. b. Washington, D. C. 


The cited statute authorizes the purchase of one passenger carry- 
ing vehicle at not to exceed $1,500, including the exchange value of 
any vehicle traded in on the purchase. Hence, the total price of 
the vehicle to be purchased (cash to be paid plus exchange value 
of the vehicle traded in) must not exceed $1,500. 
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The decision of this office quoted by you and decision to you, 
A-55677, of the same date, were, in effect, that statutory limitations 
upon prices to be paid for vehicles for Government use are not inclu- 
sive of transportation costs, and that when otherwise acceptable 
prices, inclusive of trade-in values, are within statutory limits of 
price, actual transportation costs most advantageous to the Govern- 
ment may be paid in addition thereto. It was held, also, in said 
decisions that prices should be solicited for delivery both f. o. b. 
Government destination and f. 0. b. point of bidder’s selection—fac- 
tory or otherwise—so that the Government, having regard for land- 
grant or other advantages, may accept that bid which will result in 
the lowest net charge against appropriated moneys. This feature 
of the decisions, supra, was not followed in this instance, and while 
there is noted your statement that “it was deemed to the best interest 
of the Government to accept the car at manufacturer’s plant”, no 
reason is assigned and none is apparent for such administrative con- 
clusion. It is to be observed, moreover, that the lone bid received in 
this instance is not responsive to the invitation in that respect, for 
while the invitation solicited prices f. o. b. manufacturer’s plant only, 
the bidder submitted a price f. o. b. Washington, D. C., and stated 
that factory delivery was impossible. 

In conformity with the decisions, supra, the price of $1,496.75 
f. o. b. factory, inclusive of the trade-in allowance on the used vehicle, 
might be accepted in a proper case, and in addition thereto there 
might be paid or reimbursed the actual cost of transportation from 
the factory to Washington, D. C., by the route and means most 
advantageous to the Government. 

However, there appear from your submission other facts proper 
for consideration in connection with the transaction. In the first 
place, comparison of the specifications accompanying the invitation 
for bids with the November 1935 number of Motor magazine indi- 
cates that the specification requirements of 136-inch wheel base, dry 
vehicle weight of 4,000 pounds, and eight cylinders, very closely 
follow the specification of the Buick 90, and raises a question as to 
whether the specifications were drawn with particular reference to 
that car, to the exclusion of other automobiles reasonably competitive 
within the $1,500 price limit provided by the statute. It is to be 
borne in mind that while the instant statute constitutes an exception 
to the several $750 price-limit statutes, it does not abrogate in any 
measure the requirement of section 3709, Revised Statutes, that there 
shall be opportunity for full and free competition within the class 
of automobiles involved. Furthermore, the statute authorizes the 
purchase of a vehicle “at not to exceed $1,500.” That is to say, the 
price prescribed is a maximum price and does not authorize the 
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expenditure of that amount irrespective of the needs of the Govern- 
ment. Motor magazine catalogs 16 automobiles ranging in list price 
from $1,250 to $1,999. Some of these cars would not meet the re- 
quirement for a seven-passenger vehicle; others are deficient in 
weight, and others in wheel base, while still others have only six 
cylinders. It may be said in this connection that the service re- 
quirements stated in the specifications fail to disclose the necessity 
for an eight-cylinder automobile, and there appears no reason why 
a sufficiently sturdy, adequately powered six-cylinder automobile 
would not acceptably perform every requirement of the stated serv- 
ice. In the second place, it appears that the invitation for bids 
offered one La Salle sedan, 1930 model, serial no. 603318, to be turned 
over as part payment. While provision was made in the invitation 
for a cash bid for the purchase of the La Salle car outright, no cash 
bid was submitted and the trade-in allowance offered was only $35. 
It was held in 7 Comp. Gen. 230, id. 685, that the interests of the 
United States require that in the disposition of used equipment the 
best price possible be obtained; that such equipment should be 
offered for sale as required by section 3709, Revised Statutes, and 
that the best price offer should be accepted, whether cash or trade-in 
allowance. In view of the apparently small amount offered as a 
trade-in allowance on the used La Salle automobile in this instance, 
it does not appear the amount offered is the best price obtainable, 
and the best interests of the United States would require that the 
used car be advertised for sale independently of the purchase 
transaction. 

In this connection it is to be noted that the Director of Emergency 
Conservation Work was appointed by Executive Order No. 6101, 
April 5, 1933, pursuant to the act of March 31, 1933 (48 Stat. 22). 
Accordingly question naturally arises as to when, where, and how the 
1930 used La Salle sedan offered for trade-in on the purchase of a new 
car was acquired, and it is requested that this office be furnished com- 
plete information relative to this matter. 

Since it appears that the specifications under consideration were 
unduly restrictive and that no competition was had, you are advised 
that upon the facts now presented appropriated moneys will not be 
available for payments under a contract entered into with the sole 
bidder under the invitation. The fact that the Government might get 
a good buy in an isolated instance is not sufficient to justify a dis- 
regard of statutory provisions, and it would appear proper to read- 
vertise the needs of the Government upon specifications affording 
opportunity for open and actual competition within the class of auto- 
mobiles contemplated by the statute, and to advertise the used vehicle 
for sale independent of the purchase, giving adequate circulation to 
such advertisement. 
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(A-78428) 


COMPENSATION, TRAVEL AND SUBSISTENCE—MEMBERS OF PANAMA 
CANAL COMMITTEE 


A retired naval officer appointed a member of a committee authorized by the act 
of April 13, 1936 (49 Stat. 1204), to study and investigate rules for the 
measurement of vessels using the Panama Canal, although entitled to com- 
pensation as provided in the act, is required by section 212 of the Economy 
Act (47 Stat. 406) to elect between his retired pay and compensation as a 
committee member, both being in excess of $3,000 per annum. 

The headquarters of a Federal officer or employee being Washington, D. C., the 
seat of government, unless otherwise provided, the homes of members of the 
committee appointed under authority of the act of April 13, 1936 (49 Stat. 
1204), to study and investigate rules for measurement of vessels using the 
Panama Canal, may not be regarded as their headquarters for travel and 
subsistence expense purposes, 


Acting Comptroller General Elliott to the Acting Chief of Office, The Panama 
Canal, July 18, 1936: 


Consideration has been given your letter of July 15, 1936, as 
follows: 


Under the provisions of the act approved April 13, 1936 (Public, No. 516), 
authorizing the President to appoint a neutral committee of three members for 
the purpose of making an independent study and investigation of the rules for 
the measurement of vessels using the Panama Canal and the tolls that should 
be charged therefor, the President has appointed the Honorable Arthur J. 
Weaver, former Governor of Nebraska; Dr. Emory R. Johnson, University of 
Pennsylvania ; and Rear-Admiral George H. Rock, U. S. N., retired, as members 
of the committee. The sum of $30,000 has been made available for this purpose 
by the First Deficiency Appropriation Act, fiscal year 1936, approved June 22, 
1936, from Panama Canal appropriation 1936. 

With respect to the compensation of the members of the committee the act 
provides that “members of such committee shall be paid compensation at the 
rate of $825 per month, except that a member who is an officer or employee of 
the United States shall receive no compensation in addition to his compensation 
as such officer or employee.” Admiral Rock is a retired officer of the United 
States Navy. 

In your decision of July 25, 1934, 14 Comp. Gen. 68, it was held, quoting from 
the syllabus, that: 

“An officer of the Army, retired after 30 years’ service, or an officer of the 
Navy, retired after 40 years’ service, is not prohibited by the act of July 31, 
1894, 28 Stat. 205, as amended, from holding a temporary Federal office or posi- 
tion under appointment by the President or the head of a department, not- 
withstanding his retired pay is at a rate in excess of $2,500 per annum; and 
if both the retired pay and civilian compensation exceed the rate of $3,000 per 
annum, he may elect, under the terms of section 212 of the Economy Act, for 
the period of temporary civilian employment, between his retired pay and the 
compensation fixed for the temporary civilian office or position.” 

It is obvious from the provisions of the act approved April 13, 1936, that the 
employment of Admiral Rock on this committee is temporary, since the act of 
April 13, 1986, requires the committee to submit ifs report to the President prior 
to January 1, 1987. It seems obvious also that the proviso in the act approved 
April 13, 1936, limiting the pay of an officer or employee of the United States, 
was intended to apply in a case where the President detailed or ordered an 
officer or employee from one of the other departments of the Government with- 
out change in his rate of pay. To construe otherwise places Admiral Rock at 
a decided disadvantage in relation to the other members of the committee. 

In view of the foregoing, your decision is respectfully requested as to whether 
Admiral Rock has the right to elect between his retired pay and the compensa- 
tion fixed for the temporary position with the committee. 

If you hold that Admiral Rock is not entitled to compensation as a member 
of the committee, in lieu of his retired pay, on the theory that he is an officer 
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of the Government, then, in that event, it would appear that his station is in 
New York, where he has established his home, which, for the purpose of this 
submission, can be considered his headquarters, and, under these conditions, 
would he be entitled to traveling expenses and per diem in lieu of subsistence 
while absent therefrom? 

Whether or not you hold that Admiral Rock is entitled to receive compensa- 
tion as a member of the committee, a further question arises with regard to 
traveling expenses for all members of the committee. These men have come 
to Washington and must of necessity establish temporary living quarters here, 
as the work to be performed is of a very temporary nature. The committee has 
not yet specifically designated its headquarters. As a matter of fact, the com- 
mittee may not establish headquarters immediately, pending determination of 
when and where public hearings are to be held, and whether and when, and 
for what duration, a trip is to be made to the Panama Canal. Under these 
conditions, is it to be considered that the members of this committee are in a 
travel status from the time of departure from their homes? In this connection 
the appointments of the members antedated the dates on which they proceeded 
to Washington. 

The three members of the committee are to meet in Washington on Monday, 
July 20, and, as Admiral Rock feels that he cannot afford to serve on the com- 
mittee unless he is at least made whole with respect to his traveling expenses 
and per diem in lieu of subsis.ence, it will be appreciated if your reply can be 
expedited. 

Admiral Rock was retired October 1, 1932, at his own request after 
40 years’ service, pursuant to section 1443, Revised Statutes. 

Membership on the committee created by the act of April 13, 1936, 
of temporary tenure, is not an “office” within the meaning of the 
dual compensation act of July 31, 1894, 28 Stat. 205. See 14 Comp. 
Gen. 68, cited by you. There is for consideration, therefore, only the 
limitation in the act of April 13, 1936, that “a member who is an 
officer or employee of the United States shall receive no compensa- 
tion in addition to his compensation as such officer or employee.” 
That retired officers of the Army or Navy are officers of the United 
States is established by numerous decisions, including decisions of 
the Supreme Court. However, the theory of the act of April 13, 
1936, is that an officer or employee of the Government assigned as a 
member of the committee would perform the duties on the committee 
in lieu of his regular duties and for that reason should have no ad- 
ditional compensation, but, with exceptions not here material, a re- 
tired officer of the Navy has no regular duties to perform, and when 
assigned as a member of the committee will have the duties of a 
committee member to perform. In other words, a retired officer of 
the Navy appointed a member of the committee does not change 
duties but goes from a status of performing no duty to a status of 
duty. Considering the act as a whole, it is reasonable to conclude 
that the intent was to exclude from the pay provided by the act for 
committee members only active officers of the United States and 
employees who perform duties as members of the committee in lieu 
of their regular duties and that the language does not exclude a 
retired officer of the Navy who has no duties to perform. 

However, as both the rate of the retired pay and the rate of com- 
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annum, Admiral Rock will be required by the terms of section 212 of 
the Economy Act to elect between his retired pay and the compensa- 
tion fixed for a member of the committee. 

Your first question is answered accordingly. 

The appropriation providing for the expenses of the committee, 
cited by you, includes an item for traveling expenses. It is con- 
templated by the act of April 13, 1936, and the appropriation act 
of June 22, 1936, 49 Stat. 1641, that the committee is to function 
as an entity or as a Federal organization or agency, rather than as 
three individual consultants. While there have been instances where 
a consultant temporarily employed by the Government has been reim- 
bursed traveling and subsistence expenses while traveling from his 
home on official business, the home, as such, of one holding a salaried 
appointment under the United States may not be regarded as his 
headquarters, Federal officers and employees being required to bear 
the expense of reporting from their home to their first duty stations. 
10 Comp. Gen. 184, id. 222; 15 id. 982. Unless and until another place 
is specifically designated as the headquarters of a Federal officer 
or employee either by law, or administrative regulation or order 
issued by competent authority pursuant to law, Washington, D. C., 
the seat of Government is presumed to be the headquarters. 15 Comp. 
Gen. 624. 

You are advised, therefore, that the headquarters of the com- 
mittee created by the act of April 13, 1936, is at present, Washington, 
D. C., and that the respective homes of the individual members of 
the committee may not be regarded as their headquarters for the 
purpose of payment of travel and subsistence expenses. Admiral 
Rock is in no different status in this respect than the other members 
of the committee. 


(A-70792) 


CLASSIFICATION—FIELD SERVICE—COOPERATIVE EMPLOYEES 
DEPARTMENT OF AGRICULTURE 


Cooperative positions under agreements between the Department of Agricul- 
ture and State or other non-Federal agencies or organizations, if con- 
trolled in whole or in part by State or other non-Federal agencies or 
organizations, either as to the duties or salaries of the employees involved, 
are not subject to the provisions of the Classification Act. 15 Comp. Gen. 
852, amplified. 


Acting Comptroller General Elliott to the Secretary of Agriculture, July 20, 
1936: 


Consideration has been given your letter of June 9, 1936, as 
follows: 
The Department has given careful consideration to your decision of March 


26, 1986, A-70792, to the effect that the positions of cooperative agents, and any 
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others of a similar character, in the Department of Agriculture are required 
to be classified; which action should be taken as soon as practicable and not 
later than July 1, 1986. A survey has been made within the Department to 
determine the effect your decision would have upon the arrangements now in 
effect between the various bureaus of the Department and cooperating State 
and other agencies. The question of classifying the positions of cooperative 
agents presents a difficult problem in many instances, as disclosed by copies 
of attached reports from the Bureau of Chemistry and Soils, the Bureau of 
Dairy Industry, the Bureau of Agricultural Economics, the Bureau of En- 
tomology and Plant Quarantine, the Bureau of Agricultural Engineering, Grain 
Futures Administration, and the Extension Service. 

In fact, the Department believes that the classification of these cooperative 
agents is practically impossible of accomplishment without seriously disturbing 
the cooperative agreements now existing between various States and trade 
organizations. The salaries received by these cooperative agents range from 
$900 per annum up to $5,600 per annum, received from every source, which 
makes it impossible to classify these employees in any specific salary range 
under the Classification Act. 

Pursuant to section 2 of the act of May 28, 1928, the Personnel Classification 
Board made an exhaustive survey of the classes of civilian positions in the 
field service. A report of their survey is contained in P. C. B. Form 18, 
entitled “Preliminary Class Specifications of Positions in the Field Service.” 
The Personnel Classification Board, on page 10 of their report, specifically 
recommended that “Positions which are financed jointly by the United States 
and a State, county, municipality, or cooperating persons or organizations out- 
side of the Federal service, where the pay of such positions is fixed under a 
cooperative agreement with the United States” be excluded from allocation 
lists. 

In view of the information submitted herewith, it is urgently requested that 
further consideration be given to this matter, with a view to exempting co- 
operative positions in the Department of Agriculture from classification. 


The memoranda transmitted with your letter present detailed 
information regarding the various bases on which cooperative agents 
of the Department of Agriculture are employed and paid, which was 
not before the office when the decision of March 26, 1936, was 
rendered. It would appear from these memoranda that the purpose 
and scope of the decision may have been administratively misunder- 
stood, 

The decision held that the term “position” as defined in the 
Classification Act “would include cooperative field positions, created 
under the Department of Agriculture, the duties and responsibilities 
of which are fixed and supervised by Federal officers of the Depart- 
ment and the fact that the salaries fixed for such positions may 
be paid partly by a State and partly by the Federal Government 
would not exempt them from classification.” In other words, the 
decision was intended to apply only to Federal positions over which 
State or other non-Federal agencies have no supervision or control 
in whole or in part to prescribe duties and/or fix rates of compen- 
sation for full-time or part-time service, although the funds from 
which the compensation is paid may have been derived partly from 
sources other than Federal appropriations. In this connection your 
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attention is invited to that part of the decision, supra, reading as 
follows: 

* * * It may be possible there are some positions in the field the duties of 
which are fixed and supervised primarily by State authorization, the salary 
rates of which would not be controlled exclusively by Federal personnel laws, 
including the Classification Act (12 Comp. Gen. 651), but nothing has been 
disclosed to show that the position of cooperative agent under the Bureau of 
Entomology and Plant Quarantine is other than a Federal cooperative position, 
the duties of which are fixed and supervised by Federal authority. 

The memoranda accompanying your letter indicate that many 
positions are State controlled in whole or in part. Obviously these 
may not be brought within the terms of the Classification Act. If the 
cooperative agreement under which the agent is operating reserves to 
the State or other non-Federal agency or organization any super- 
visory control, either as to duties or as to salaries, the Government 
cannot apply the principles of classification under the Federal statute 
which requires the fixing of salaries on the basis of duties performed. 

The pay rolls in respect of the various classes of employees in 
question here should contain some symbol or other evidence to distin- 
guish clearly the cooperative positions which are, and those which 
are not, properly subject to the Classification Act as above indicated. 

As thus amplified, the decision of March 26, 1936, 15 Comp. Gen. 
852, must be and is affirmed. 


(A-66863) 


RECONSIDERATION OF DECISIONS OF THE FORMER COMPTROLLER 
GENERAL OF THE UNITED STATES 


The Acting Comptroller General of the United States may not reconsider the 
final decision of a matter made by his predecessor in office, the former 
Comptroller General of the United States, except upon production of new and 
material evidence, or to correct manifest mistakes of fact, or for fraud or 
collusion. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 21, 
1936: 


There has been considered your letter of May 20, 1936, as follows: 


Reference is made to your decision of January 3, 1936 (A-66863), rendered in 
response to this Department’s letter of October 19, 1935, requesting advice as to 
what portion, if any, of a balance of $3,040.40 due Wetherell & Harrison, archi- 
tects, and Proudfoot, Rawson, Souers & Thomas, consultants, under archi- 
tectural contract Tlsa 3058 (Des Moines, Iowa, Post Office), should be withheld 
and applied in reduction of an over-payment in the amount of $1,284.05 to 
Proudfoot, Rawson, Souers & Thomas, architects, and Herbert A. Kennison 
under architectural contract Tlsa 1802 (Dubuque, Iowa, Post Office). 

You held as follows: 

“Since it appears the firm of Proudfoot, Rawson, Souers & Thomas is in- 
debted to the Government in the amount of $1,284.05, and the United States is 
or will become indebted to Proudfoot, Rawson, Souers & Thomas and the firm 
of Wetherell & Harrison jointly in the amount of $3,040.40, the entire amount 
of the indebtedness of Proudfoot, Rawson, Souers & Thomas to the Government 
under the Dubuque contract should be withheld from any balance otherwise 
payable jointly to said firm and the firm of Wetherell & Harrison under the 
Des Moines contract.” 
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The necessary effect of your decision is to place the burden of collecting the 
Government’s claim on Wetherell & Harrison, who were not parties to the trans- 
actions resulting in the overpayment. This Department's letter of October 19, 
1935, pointed out that the share of the balance of $3,040.40 apportionable to 
Proudfoot, etc., was only $371.80 (1). 

It is the opinion of this Department that if payment of any portion of the 
balance of $3,040.40 is to be denied, the amount of the delinquent architects’ 
share in that balance, namely $371.80, is the most which can be justly withheld 
and it is so recommended. 

Reconsideration of your decision of January 8, 1986, is therefore respectfully 
requested. 

A copy of this Department’s letter of October 19, 1935, is enclosed together 
with a copy of your decision. 

(1) Paragraph 3 on page 2 of that letter stated: “Under date of September 9, 
1935, Wetherell & Harrison, and Proudfoot, etc., advised that the latter had been 
paid $1,408.00 on account. The consultants’ share of the foregoing balance is 
therefore computed as follows: 


CN ec creriencneveiens $17, 086. 04 
Deduct 3% of $855, 969. 21..............._.. 1, 067. 87 


ia ee 








Total consultants’ compensation 
Deduct payments on account 


Consultants’ share of balance due____..._-_._._._______-_--------- $371. 80” 


As indicated in your letter, the asserted fact that Wetherell & 
Harrison had paid Proudfoot, Rawson, Souers & Thomas all but 
$371.80 of the compensation to which the latter were entitled under 
the agreement between the two firms as architects and consultants 
engaged in connection with extension and remodeling of the post- 
office building at Des Moines, lowa—to which agreement the Govern- 
ment was not a party, the obligation of the United States under 
contract TIsa-3058 being to both firms jointly—and the fact that the 
said amount of $371.80 was less than the indebtedness of Proudfoot, 
Rawson, Souers & Thomas and their associate Herbert A. Kennison to 
the Government under contract Tlsa—1802, were apparent from the 
record which was before the former Comptroller General when his 
decision of January 3, 1936, was rendered in this matter. 

It is a principle of long standing that an officer of the Government 
may not reopen a settlement or reverse a decision made by his prede- 
cessor in office except upon production of new and material evidence, 
or to correct manifest mistakes of fact such as errors in calculation, 
or for fraud or collusion (United States v. Bank of the Metropolis, 
15 Pet. 377, 401; Noble v. Union River R. R. Logging Co., 147 U.S. 
165; Lavalette v. United States, 1 Ct. Cls. 147; Jackson v. United 
States, 19 Ct. Cls, 504; 6 Comp. Dec. 236; 11 id. 459; 14 id. 795; 19 id. 
110; 1 Comp. Gen. 548; 2 id. 5; 14 id. 734). 

Accordingly. since your letter presents no new material evidence, 
your request for reconsideration must be, and is, denied. 
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(A-78659) 
EXHIBITS—FEDERAL POWER COMMISSION 


The appropriation made for the expenses of the Federal Power Commission by 
the act of March 19, 1936, 49 Stat. 1172, is available for the dissemination, 
through the medium of exhibits, of information obtained in furtherance of 
the purpose for which the appropriation is made, if it is administratively 
determined that such exhibits will be of material assistance in the work of 
the Commission. 


Acting Comptroller General Elliott to the Chairman, Federal Power Commis- 
sion, July 22, 1936: 


I have your letter of July 20, 1936, as follows: 


The Federal] Power Act, approved August 26, 1935, Public, No. 333, 74th 
Congress, under sections 4 and 311 authorizes the Commission to colleet and 
record data concerning practically every phase of the electric industry, and 
under sections 4 (d) and 312 provision is made for the publication of the 
information secured in such form and manner as may be best adapted for 
public information and use. 

Pursuant to the above authority the Commission, having administratively 
determined that dissemination of information to the industry and the general 
public may best be accomplished through the medium of exhibits, proposes 
in connection with the Third World Power Conference, to be held in Washing- 
ton from August 15 to September 15, to display certain exhibits in the foyer 
of the National Museum and the promenade of the Mayilower Hotel. These 
exhibits will not only be available for the purpose stated but will have a per- 
manent administrative value as well as be displayed from time to time us 
occasion may arise in Washington and at other places. 

The following are brief descriptions of the principal exhibits which the 
Commission proposes to construct at an estimated cost of $2,490: 

(1) An electrically operated, illuminated map showing more than one thou- 
sand colored lamps located in all regions of the country. The lamps will repre- 
sent ninety percent of the generating capacity of the utility systems. It will 
also show ten illuminated photographs of noted hydro and steam projects with 
individual pilot lights indicating their geographic locations. These station- 
indicating lights will pass through a cycle of operations indicating each proj- 
ect individually, then followed by showing all of the steam stations in red, 
the hydro stations in blue, the Diesel plants in green, and finally full 
illumination. 

The map is extremely illustrative of the concentration of developed hydro 
power and steam power and will show the location of generating stations with 
respect to the operating districts and regions. 

(2) A wall-size map showing the principal generating stations and 135,000 
circuit miles of transmission lines in color with index to names of companies and 
systems indicating ownership. This map will be mounted on a micarta base, 
giving an exceptionally hard finished surface with a proper luster to permit 
indirect lighting display. 

(3) A map, wall size, showing the principal utility-system areas served; 57 
major utility systems and 8 large municipal systems, separately identified ; 50 
minor holding companies and independent operating companies are represented 
on the map by a group color; and the service areas are indicated in 16 colors. 
This map will be mounted on a micarta base for indirect lighting display. 

(4) A chart, mounted on micarta base, showing the corporate relationship of 
the principal electric utility systems. This chart will show the ownership and 
percentage of control of the operating companies and subsidiary companies by 
the major holding companies. 

(5) A pin map, wall size, of the United States for the purpose of indicating 
the principal licensed water power projects under the jurisdiction of the Federal 
Power Commission, mounted on homasoto board. 

(6) In this group will be some 50 pictures, charts, and diagrams indicating 
growth of the utility industry. These illustrations will be mounted and framed 
in order to make a proper display on bulletin boards. 





54 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


(7) Several models of daily load curves cut and grouped in such a manner as 
to show the annual load curve of a utility system for the purpose of depicting 
special interesting features pertinent to the operation of a utility system or plant. 

As the time allotted for the completion of these exhibits is very short and will 
in several cases require the solicitation of bids and award of contracts for labor 
and material, it will be appreciated if you will advise the Commission if there is 
any objection to the use of regular appropriated funds for the fiscal year 1937 in 
the preparation and construction of these exhibits. 


As section 4 of the Federal Power Act of August 26, 1935, 49 Stat. 
812, referred to in your letter, is part of title I of said act relating 
to the control of holding companies, and which section has no subdi- 
vision (d), it is presumed you intended to refer to section 4 of the 
Federal Water Power Act as amended by section 202 of title IT of 
the Federal Power Act, 49 Stat. 839. Subsections (a). and (d) of 
said section 4, and sections 311 and 312, 49 Stat. 859, provide as 
follows: 


Sec. 4. The Commission is hereby authorized and empowered— 

(a) To make investigations and to collect and record data concerning the 
utilization of the water resources of any region to be developed, the water- 
power industry and its relation to other industries and to interstate or foreign 
commerce, and concerning the location, capacity, development costs, and rela- 
tion to markets of power sites, and whether the power from Government dams 
can be advantageously used by the United States for its public purposes, and 
what is a fair value of such power, to the extent the Commission may deem 
necessary or useful for the purposes of this Act. 

~ * * * ” o * 


(d) To make public from time to time the information secured hereunder 
and to provide for the publication of its reports and investigations in such 
form and manner as may be best adapted for public information and use. The 
Commission, on or before the 8d day of January of each year, shall submit 
to Congress for the fiscal year preceding a classified report showing the per- 
mits and licenses issued under this Part, and in each case the parties thereto, 
the terms prescribed, and the moneys received, if any, or account thereof. 
Such report shall contain the names and show the compensation of the per- 
sons employed by the Commission. 

Sec. 311. In order to secure information necessary or appropriate as a basis 
for recommending legislation, the Commission is authorized and directed to 
conduct investigations regarding the generation, transmission, distribution, and 
sale of electric energy, however produced, throughout the United States and its 
possessions, whether or not otherwise subject to the jurisdiction of the Commis- 
Sion, including the generation, transmission, distribution, and sale of electric 
energy by any agency, authority, or instrumentality of the United States, or of 
any State or municipality or other political subdivision of a State. It shall, so 
far as practicable, secure and keep current information regarding the ownership, 
operation, management, and control of all facilities for such generations, trans- 
mission, distribution, and sale; the capacity and output thereof and the rela- 
tionship between the two; the cost of generation, transmission, and distribution ; 
the rates, charges, and contracts in respect of the sale of electric energy and its 
service to residential, rural, commercial, and industrial consumers and other 
purchasers by private and public agencies; and the relation of any or all such 
facts to the development of navigation, industry, commerce, and the national 
defense. The Commission shall report to Congress the results of investigations 
made under authority of this section. 

Seo. 312. The Commission may provide for the publication of its reports and 
decisions in such form and manner as may be best adapted for public informa- 
tion and use, and is authorized to sell at reasonable prices copies of all maps, 
atlases, and reports as it may from time to time publish. Such reasonable prices 
may include the cost of compilation, composition, and reproduction. The Com- 
mission is also authorized to make such charges as it deems reasonable for 
special statistical services and other special or periodic services. * * * 
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In 14 Comp. Gen. 664, the following was said at page 665: 


It has been held generally that appropriated funds may not be used for 
exhibits without express statutory authority therefor. 2 Comp. Gen. 581. The 
exceptions to that general rule are cases in which the exhibit is pursuant to a 
duty imposed by law upon the department or service to disseminate useful in- 
formation concerning the activity to which the exhibit relates. 4 Comp. Gen. 
457; 7 id 357; 14 id. 427. 


However, if the proposed exhibits are directly connected with and 
in furtherance of the purpose for which the appropriation for your 
Commission is made, and it is determined administratively that such 
exhibits will materially aid in the work of the Federal Power Com- 
mission, this office will not be required to object to the use of the 
appropriation made for the expenses of the Federal Power Commis- 
sion, act of March 19, 1936, 49 Stat. 1172, for expenses of the 
contemplated exhibits. 10 Comp. Gen. 282. 

The question presented is answered accordingly. 


(A-71081) 


APPOINTMENTS—WITHOUT ADDITIONAL COMPENSATION — EM- 
PLOYEE OF ONE DEPARTMENT AS COLLABORATOR FOR ANOTHER 
DEPARTMENT—ADVANCES OF PUBLIC FUNDS 


The United States despatch agent at New York may be appointed, with the 
consent of the Secretary of State and the appointee, as a collaborator, 
Department of Agriculture, without additional compensation, for the 
purpose of handling foreign shipments for said department, and as 
such may be advanced funds for said purpose, under bond, pursuant to the 
advances of public money provisions of the act of June 3, 1902, 32 Stat. 
303. 


Acting Comptroller General Elliott to the Secretary of Agriculture, July 23, 
1936: 


Consideration has been given your letter of June 5, 1936, as fol- 
lows: 


Reference is made to your decision A-71081, dated March 27, 1936, in 
response to the submission in my letter of February 12, 1936, of a question 
involving an advance of funds by this Department to Mr. Howard Fyfe, 
United States despatch agent in New York, under the provisions of the Act 
of June 38, 1902 (32 Stat., 303) and your previous decision (A-26802) of 
October 9, 1931. 

In your decision of March 27, 1936, you held that: “Since the United States 
despatch agent may no longer be regarded as an employee or agent of the 
Department of Agriculture, there appears no authority of law for the transfer 
or advance of any part of the appropriation made for miscellaneous expenses 
of the Department of Agriculture to him for expenditure.” 

You aiso suggested that as there has been established a regional disbursing 
office of the Division of Disbursement, Treasury Department, in New York 
City, “No reason is apparent why arrangements should not be made with the 
Secretary of State and the Secretary of the Treasury for payment by such 
regional disbursing office of accounts of public creditors for services rendered 
on behalf of the Department of Agriculture, at the request of the United 
States despatch agent, thus eliminating any question as to advance of funds 
or renewal of the bond of that officer.” 
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The Department has tried to work out a plan that would comply with your 
suggestion, but has been confronted by difficulties that it has been unable 
to surmount. As the appropriations of practically every bureau of the De- 
partinent are from time to time involved in the payment of charges for 
eartage, ocean freight, etc., on foreign shipments, which are handled by the 
United States despatch agent at New York because personal attention and 
immediate payment are required, it would become necessary to place to the 
credit of the regional disbursing officer at New York a small sum from each 
of these very humerous appropriations in anticipation of possible payments 
therefrom for these purposes. Furthermore, the United States despatch agent 
at New York would have to be fully informed as to the specific appropriation 
from which each particular item should be paid, in order that he might 
properly indicate same on the voucher which he would have to prepare and on 
the schedule of disbursements (standard form 1064) on which he would have 
to transmit the voucher to the regional disbursing officer for payment. To 
perform these functions, the despatch agent would have to be authorized 
administratively to approve for payment vouchers chargeable to practically 
all appropriations of this Department. A system would also have to be de- 
vised by means of which the accounting office of the bureau concerned would be 
informed of the payments which would thus be made from the appropriations 
under the administrative control of that bureau, in order that the accounting 
records might be completed in this respect. 

Due to these complications, which the Department has as yet been unable to 
solve in a satisfactory manner, it is hoped that an arrangement may be possible 
under which the present advance of funds under the provisions of the act of 
June 3, 1902, may be continued. While the Department of Agriculture is no 
longer paying what was formerly considered its proportionate share of the 
salary of the United States despatch agent at New York, he continues to per- 
form all of the functions for this Department which he formerly performed. 
lt is therefore believed that Mr. Fyfe might be appointed by the Secretary of 
Agriculture, with the consent of the Secretary of State, as a collaborator, with- 
out additional compensation, in the Department of Agriculture, and that under 
such an appointment it would be possible to continue making to him an ad- 
vance of funds under the broad provisions of the act of June 3, 1902, on the 
furnishing by him of proper bond, to meet the expenses in connection with 
foreign shipments chargeable to the various appropriations of the Department. 

The simplicity of operation under such an advance of funds makes it highly 
desirable from the standpoint of both the Department and the despatch agent 
to continue the existing arrangement if possible. It enables the despatch agent 
to make the relatively small, but numerous, payments for the Department, 
taking receipts on the original bills or invoices or on standard subvoucher 
forms, and to include all those for a particular bureau in one expense account 
rendered on standard form 1012. In scheduling such an expense account for 
payment, the bureau accounting office is in a position to determine and indicate 
the various appropriations to be charged with the respective items. 

In view of the circumstances, it is requested that consideration be given to 
the possibility of continuing the making of advances of funds to Mr. Fyfe under 
his proposed appointment as a collaborator, without additional compensation. 


The act of March 4, 1907, 34 Stat. 1280, authorizes the Secretary 
of Agriculture “to make such appointments * * * as may be for 
the best interests of the service”, and, if consented to by the Secre- 
tary of State and the appointee, there would appear no legal ob- 
jection to the appointment by you of Mr. Fyfe as a collaborator, 
Department of Agriculture, without additional compensation, for 
the purposes set forth in your letter. See 27 Comp. Dec. 131. Such 
an appointment would sufficiently constitute the appointee an em- 
ployee or agent of the Department of Agriculture to authorize 
advances of funds to him, under bond, pursuant to the provisions 
of the act of June 3, 1902, 32 Stat. 303, following the procedure 
heretofore recognized, to enable the United States despatch agent 
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at New York to handle foreign shipments for the bureaus and offices 
of the Department of Agriculture. 
You are advised accordingly. 


(A-76293) 


ADJUSTED SERVICE CERTIFICATES—BANK LOANS—INTEREST ON 
DELAYED REPAYMENTS—DISBURSING OFFICER’S LIABILITY FOR 


CHARGES IN EXCESS OF ADJUSTED SERVICE CERTIFICATE 
AMOUNT 


Where, in connection with a loan obtained by a veteran from a bank on the 
security of his adjusted service certificate, a check is drawn by a disburs- 
ing officer, in repayment of the loan, payable to the veteran rather than 
the bank, payment to the bank, upon failure of the veteran to make re- 
imbursement or payment to the bank, may be made in the amount of the 
loan with interest to date of issuance of the check, the veteran's certi- 
ficate to be charged with the amount of the check unlawfully issued and 
negotiated by him, plus the amount of his unpaid loan, with interest to 
September 30, 1931, as prescribed by section 2 of the Adjusted Compen- 
sation Payment Act, 1936, 49 Stat. 1100, the disbursing officer issuing the 
unlawful check to be held for such charges in excess of the amount of the 
adjusted service certificate. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
July 23, 1936: 


Consideration has been given to your letter of June 2, 1936, as 
follows: 


There is quoted herewith a letter received from the Treasury Department 
relative to the settlement to be made upon adjusted-service certificate no. 
3700712, dated April 1, 1931, in the amount of $1,570, which was issued to 
Cecil Leroy Howe, A-70009: 

“Reference is made to adjusted-service certificate no. 3700712, dated April 
1, 1931, in the amount of $1,570.00, which was issued by the Veterans’ Admin- 
istration to veteran Cecil Leroy Howe under application number A-—70009, and 
to the loan obtained on the security thereof by the veteran from the National 
Bank of Commerce, Seattle, Washington. The adjuste1-service certificate was 
submitted by the bank to the Veterans’ Administration for redemption, and a 
proper voucher was prepared and presented to the Division of Disbursement 
for payment. Since the name of the veteran also appeared on the voucher, 
the check was inadvertently drawn in favor of the veteran instead of the 
bank, mailed to him, and paid by the Treasurer of the United States on 
June 29, 1935. 

“The Marine Bancorporation of Seattle, Washington, of which the National 
Bank of Commerce is a branch, wrote to the Veterans’ Administration on 
December 3, 1935, in reply to a letter of November 29, 1935, reporting the 
nonreceipt of check No. 17787, dated June 17, 1935, symbol No. 99240, for 
$864.29, and upon investigation the circumstances stated above were disclosed. 

“Mr. Howe was requested to make refund of the full amount of $864.29, 
erroneously paid to him, and in reply he stated that when the check in ques- 
tion was received he thought it represented the last half of the bonus, and 
further stated that he could make no repayment as he was without funds 
and unemployed. The bank had been informed that as soon as refund was 
obtained from Mr. Howe, settlement would be made. 

“On January 25, 1936, in a letter to the Veterans’ Administration, it was 
requested that a charge be placed against this veteran’s adjusted-service cer- 
tificate, in order that any amount to be paid to this veteran under existing 
legislation or under new legislation then being considered for immediate full 
payment of adjusted-service certificates, may be applied to the overpayment. 
On February 25, 1936, the division of disbursement was advised that the reec- 
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ords of the Veterans’ Administration had been flashed to prevent further pay- 
ments to the veteran in the event of receipt of an application for full payment 
of benefits provided in the Adjusted Compensation Payment Act, 1936. 

“The entire matter was referred to the Secret Service Division, Treasury 
Department, on February 27, 1936, requesting that the veteran be contacted for 
the purpose of obtaining full repayment of the overpayment or any part there- 
of, and to determine facts concerning his financial status with a view to de- 
termining whether or not he will be able to repay at some future time. Also, 
it was requested that if the operative failed to obtain any refund or definite 
arrangements for refund, that he obtain an executed Veterans’ Administration 
Adjusted compensation form 1701, application for settlement of any amount 
due and payable on his adjusted service certificate no. 8700712. As it was not 
possible to obtain refund, the application, form 1701, was executed by Cecil 
Leroy Howe, who also stated verbally that if, at some future time, he is in a 
position to do so, he will make some sort of restitution. 

“There is attached copy of letter dated May 4, 1926, from Kerr, McCord & 
Carey, attorneys, Seattle, Washington, together with copies of other communi- 
cations concerning this matter. You will note that formal demand is made upon 
the United States of America on behalf of the National Bank of Commerce, 
Seattle, Washington, that payment be made at once to the bank of $864.29, plus 
interest accrued on the loan from and after June 17, 1935. 

“Form 1701, executed by Veteran Cecil Leroy Howe, is enclosed and advice 
is requested as to: (1) The manner in which the amount due thereunder may 
be properly paid to the bank, (2) whether it is compulsory to pay interest to 
the bank from the date the check was erroneously drawn to the veteran instead 
of the bank, (3) the source from which the amount due the bank over and 
above the amount which may be paid from the proceeds of the Adjusted Service 
Certificate will be procured. Consideration in this connection should be given 
to the fact that the bank will no doubt refuse to accept any remittance unless 
it represents full payment. 

“In view of the question of accruing interest in this case, an early reply will 
be appreciated,” 

The Application (Form 1701) executed by the veteran is being held in the 
files of this Administration. No action will be taken toward the settlement 
on the basis of this application under the provisions of the Adjusted Com- 
pensation Payment Act, 1936, pending the receipt by this office of a decision 
setting forth the action to be taken in the case. 


Section 502 (c) of the World War Adjusted Compensation Act of 
May 19, 1924, 43 Stat. 126, provides as follows: 


If the veteran does not pay the principal and interest of the loan upon 
its maturity, the bank holding the note and certificate may, at any time after 
maturity of the loan but not before the expiration of six months after the loan 
was made, present them to the Director. .The Director may, in his discretion, 
accept the certificate and note, cancel the note (but not the certificate), and 
pay the bank, in full satisfaction of its claim, the amount of the unpaid prin- 
cipal due it, and the unpaid interest accrued, at the rate fixed in the note, up 
to the date of the check issued to the bank. * * * 


Section 2 of the Adjusted Compensation Payment Act, 1936, dated 
January 27, 1936, 49 Stat. 1100, provides as follows: 


In the case of each loan heretofore made pursuant to law by the Adminis- 
trator of Veterans’ Affairs and/or by any national bank, or any bank or trust 
company incorporated under the laws of any State, Territory, possession, or 
the District of Columbia, upon the security of an adjusted-service certificate, 
any interest unpaid accrued subsequent to September 30, 1931, that has been 
or, in consequence of existing law. would be charged against the face value 
of such certificate shall be canceled insofar as the veteran is concerned, not- 
withstanding any provision of law to the contrary. Any interest on any such 
loan payable to any such bank or trust company shall be paid by the Adminis- 
trator of Veterans’ Affairs. 

In the case of any such loan which is unpaid and held by a bank or trust 
company at the time of filing an application under this act, the bank or trust 
company holding the note and certificate shall, upon notice from the Adminis- 
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trator of Veterans’ Affairs, present them to the Administrator for payment 
to the bank or trust company in full satisfaction of its claim for the amount 
of unpaid principal and unpaid interest, except that if the bank or trust com- 
pany, after such notice, fails to present the certificate and note to the Admin- 
istrator within fifteen days after the mailing of the notice, such interest shall 
be paid only up to the fifteenth day after the mailing of such notice. 


Since the bank is not at fault in this case, and as the loan made by 
the bank to the veteran has not been paid either by the veteran or 
the United States, and as the veteran has filed application under 
the Adjusted Compensation Payment Act, 1936, settlement with the 
bank under the terms of that statute is authorized irrespective of the 
action of the Treasury Department in erroneously issuing to the vet- 
eran the check intended for the bank in redemption of the loan. 
Interest is payable to the bank as provided by the terms of the first 
quoted statute “up to the date of the check issued to the bank.” 

There should be charged against the veteran’s adjusted service 
certificate—being a lien authorized by law against same—the amount, 
$864.29, of the check unlawfully issued to, and cashed by him, plus 
$785. the amount of his unpaid loan, plus interest on said loan up to 
and including September 30, 1931. The excess of these charges over 
the amount of the adjusted-service certificate will be for disaliow- 
ance in the accounts of the disbursing officer, there being liability 
upon the disbursing officer for having made payment not in accord- 
ance with the administratively certified voucher, resulting in the 
overpayment. Cf. 13 Comp. Gen. 469 and authorities therein cited. 

You are advised accordingly. 


(A-77017) 


TELEPHONES—MINISTER’S PRIVATE APARTMENT IN AMERICAN 
LEGATION RESIDENCE BUILDING 


Payment of rental on a telephone installed in the private apartment of an 
American minister, or in a small room equipped as an emergency office 
in said private apartment in an American Legation residence building, 
is prohibited by section 7 of the act of August 23, 1912, 37 Stat. 414. 


Acting Comptroller General Elliott to the Secretary of State, July 24, 1936: 
There has been received your letter of June 16, 1936, as follows: 


You will find attached a copy of an instruction dated May 29, 1936, addressed 
to the American Minister at San Jose, Costa Rica, and a copy of the Minister’s 
reply of June 4, 1936, concerning a change effected in the telephone installation 
in the building at San Jose occupied as a Minister’s residence and Legation 
offices. Your decision is respectfully requested on the following points: 

(1) Would payment of charges on the telephone outlet installed in the 
Minister's private apartment for use for the purposes which he describes 
constitute a violation of section 7 of the act of August 23, 1912, 37 Stat. 414? 

(2) If so, would payment of charges on the telephone outlet be authorized 
if it should be placed, as the Minister suggests, in a small room in the residence 
quarters which, however, is removed from the personal living quarters of the 
Minister, and actually is outfitted with a desk for emergency office purposes? 

(3) If payment of charges on the telephone outlet as installed in the Minis- 
ter’s private apartment since April 1, 1986, is held to be improper, may a 
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determination of the Minister’s liability for the cost of that outlet be made 
on the basis suggested in the last paragraph of his despatch, i. e., that he pay 
























one-sixth of the difference between the service charge on the present installation re 
and that on the installation in use prior to April 17” is 

The pertinent part of the Minister’s letter of June 4, 1936, to It 
which reference is made, is as follows: of 

In my explanation statement dated January 6, 1936, which accompanied ” 
my estimates on form 246, Foreign Service, for the coming fiscal year I it 
wrote: . 

“Heretofore the Legation’s telephone bill has totalled approximately $170 ™ 

a year, but in connection with the recent repairs to the building the local o1 
telephone company kindly consented to rewire the house for the installation 
of additional telephones upstairs and downstairs where necessary, and the 
company, at its own cost, has agreed to install a more modern switchboard 1, 
which aside from permitting greater facilities for outside calls will permit 1 
modern and efficient automatic inter-Legation and chancery communication. 
In return for these concessions, all that the local telephone company has Pp 
requested is the rental to the Legation of an additional line at an increased w 
cost of $80 per year. We in the Legation regard this as a splendid invest- , 
ment, and we likewise appreciate the courtesy of the local telephone com- t1 
pany in making these improved facilities available without any additional t] 
eost other than the rental of an additional telephone.” 

The new telephone service became effective as of April lst and payments n 
of the additional cost of approximately $5.31 per month have been made out f 
of economies in this fund effected during the past year. ; 

The new system has six outlets, four in the chancery, one in the Minister's 1] 
private apartment, and one in the service quarters of the Legation, where s 
incoming calls are answered at night by a contingent employee and then - 
transferred to the Minister, when his attention is demanded, as is the case I 
with most incoming calls. ] 

* * * * * * t 

If, however, the Comptroller General should feel that too much personal C 
convenience is involved through the installation of a telephone in my 
personal quarters, may I request authority to remove this telephone to t 
another part of the building, to a small room in the residence quarters which, 
however, is removed from the personal living quarters of the Minister, and 
actually is outfitted with a desk for emergency oflice purposes, as has been ] 
for years. If no such telephone is authorized, I fear it will be necessary for ‘ 
the Minister to pay for this service, personally—on an apportionate basis— 
as otherwise the efficient transaction of the Government's business will be 


impaired. 

With reference to the increased costs for.the months of April, May, and June 
of the present fiscal year, may I suggest that the additional cost to the Govern- 
ment of $5.31 per month be allocated equally between the six outlets and I 
remit one-sixth of the additional cost or approximately $2.66. 

From the information thus presented, it appears that the telephone 
connection in the private residence of the Minister is not limited to 
interlegation and chancery communications, but is available for use 
within and without the legation and is open to private as well as 
public use. 

Section 7 of the act of August 23, 1912, 37 Stat. 414, provides as 
follows: 










That no money appropriated by this or any other Act shall be expended 
for telephone service ins:alled in any private residence or private apartment 
or for tolls or other charges for telephone service from private residences or 
private apartments, except for long-distance telephone tolls required strictly 
for the public business, and so shown by vouchers duly sworn to and approved 
by the head of the department, division, bureau, or office in which the official 
using such telephone or incurring the expense of such tolls shall be employed. 
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In view of the inhibition contained in the statute, payment of 
rental on a telephone installed in the private quarters of the Minister 
is not authorized. 19 Comp Dec. 350; 10 Comp. Gen. 428; 11 éd. 365. 
It appearing that telephone facilities are provided in the public 
offices of the legation, payment from public funds for services in a 
small room in the residence quarters of the Minister is not authorized, 
it appearing that such telephone would be available for private as 
well as public use. The first two questions presented in your letter 
of June 16, 1936, are answered accordingly. 

With respect to the third question, it appears that prior to April 
1, 1936, charges for telephone services for the legation were approxi- 
mately $170 per annum. In making repairs to the legation shortly 
prior to April 1, 1936, it appears that the telephone company re- 
wired the legation providing outlets for the installation of addi- 
tional telephones both upstairs and downstairs without charge to 
the Government. The telephone company installed, also, a more 
modern switchboard which, it is stated, contained greater facilities 
for outside calls, having an additional line, and permitted automatic 
interlegation and chancery communications. It appears the new 
system has six outlets, four in the chancery, one in the Minister’s 
private apartment, and one in the service quarters of the legation. 
For the new service there is being charged $80 per annum in addi- 
tion to the charge made for the former service, making a total charge 
of approximately $250 per annum. It is suggested by the Minister 
that, if the telephone in his private quarters at Government ex- 
pense is not authorized under existing law, he be permitted to re- 
mit for the months of April, May, and June 1936, one-sixth of the 
amount of the additional cost to the Government, or $2.66. The 
basis for this computation is not understood as it would appear that 
the telephone in the private quarters of the Minister should stand 
its proportionate share or one-sixth of the approximate telephone 
expense of $250 per annum, for such period as it is installed therein. 

In connection with the further consideration of question no. 3, 
it is requested that there be furnished a report as to the telephone 
in the “service quarters”; whether such quarters are located in the 
part of the legation set apart for the private use of the Minister 
or whether they are a part of the chancery. 


(A-78286) 


PAY—ACTIVE DUTY—ARMY RESERVE OFFICER HOSPITALIZED 
ACCOUNT VENEREAL DISEASE 


An Army Reserve officer hospitalized account venereal disease during a period 
of active duty is entitled to pay and allowances during the period of hos- 
pitalization where the initial symptoms of the disease appeared more than 
1 year prior to said hospitalization. 
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Acting Comptroller General Elliott to Maj. S. R. Beard, United States Army, 
July 24, 1936: 


There has been received by reference from the Chief of Finance 
your letter of June 11, 1936, transmitting voucher for $126.47, in 
favor of James Ray Barrick, representing active duty pay and allow- 
ances of a first lieutenant, Infantry Reserve, from January 1 to 


January 14, 1936, while a patient at Walter Reed General Hospital, 
Washington, D. C. 

Paragraph 31, Special Orders No. 198, dated Headquarters, Third 
Corps Area, U. S. Army, Baltimore, Maryland, August 13, 1935, 
provides: 


By direction of the President and to carry out the provisions of the Act of 
March 31, 1933 (Public, No. 5, 73rd Congress), each of the following Reserve 
Officers, now on active duty with the Civilian Conservation Corps is, with his 
consent, continued on active duty with the Civilian Conservation Corps for 
another six months, to terminate, unless sooner relieved, in time so as to 
enable him to arrive at his home at the place indicated after his name on the 
date set opposite his name, upon which date he will revert to inactive status. 
The travel directed is necessary in the military service. FD 1603 P 2-0121 
P 2-0620 P 2-0700 A 5016-5-7: 

* 7 * * of . * 
Date of Relief 
ist Lt. James Ray Barrick (O-219110), Inf.-Res. March 15, 1936 
1445 Park Road, NW., Washington, D. C. 


It appears that this reserve officer was ordered to Walter Reed 
General Hospital per paragraph 1, S. O. 84, Headquarters, 380th 
Company, Civilian Conservation Corps, October 5, 1935, and was a 
patient thereat from October 7, 1935, to January 14, 1936. 

Official copy of “Findings Disposition Board, Walter Reed Gen- 
eral Hospital”, approved January 14, 1936, is worded as follows: 

After a thorough examination of the officer and the clinical record pertaining 
to his case, the Board finds that the diagnosis is as follows: (1) Nephrolithi- 
asis, right, multiple, spontaneous passage of 3 small urinary calculi between 
October 4 and November 25, 1935. (2) Syphilis, tertiary, cerebro-spinal, mani- 
fested by positive blood and spinal fluid findings and by minimal neurological 
findings. L. O. D. 1-Ne; existed prior to and not aggravated by active military 
service. 2-No; AR 35-1440 does not apply over 1 year’s duration. 

The Board is of the opinion after consideration of the above that in the 
case of 1st Lt. James R. Barrick, Inf. Res., further hospitalization is not neces- 
sary and that he is physically fit to be discharged from hospital. He has a 
physical disability viz., syphilis, tertiary, cerebro-spinal, manifested by positive 
blood and spinal fluid findings and by minimal neurological findings, which 
disqualifies him as a member of the Officers’ Reserve Corps. 

The Board recommends that 1st Lt. James R. Barrick, Inf. Res., be relieved 
from further observation and treatment and discharged from hospital. 


By direction of the President, paragraph 18, S. O. 24, dated Head- 
quarters, Third Corps Area, Baltimore, Maryland, January 28, 1936, 
relieved First Lieut. James Ray Barrick, Infantry Reserve, because 
of physical disqualification from further active duty with the Civil- 
ian Conservation Corps, 380th Company, Camp S-134-Pa—Couders- 
port, Pa., in time so as to enable him to arrive at his home on January 
81, 1936, upon which date he was to revert to inactive status. It is 
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understood he was discharged February 8, 1936, as a reserve officer 
of the Army. 

Section 2 of the act of May 17, 1926 (44 Stat. 557, title 10, U. S. 
C., sec. 847 (b)), provides: 

That hereafter no person in active service in the military or naval service 
who shall be absent from his regular duties for more than one day at any 
one time on account of the direct effects of a venereal disease due to his own 
misconduct, shall, except as hereafter provided, be entitled to any pay, as 
distinguished from allowances, for the period of such absence: Provided, That 
such absence is within a peviod of one yeur following the appearance of the 
initial symptoms of such venereal disease and regardless of whether the 
appearance of the initial symptoms occurs prior or subsequent to the date of 
entry into the service. 

Under the provisions of section 37 (a) of the National Defense 
Act of June 3, 1916, as amended, Reserve Officers of the Army when 
on active duty are entitled to the same pay and allowances as offi- 
cers of the Regular Army of the same grade and length of active 
service to the extent other provision for their pay or allowances 
has not been made by statute and when on active duty pursuant to 
law are persons in active service in the military service within the 
meaning of the act of May 17, 1926. 

Under the provisions of section 2 of the act of May 17, 1926, for- 
feiture of pay by reason of absence from duty on account of a 
venereal disease is limited to a period of 1 year from the appear- 
ance of the initial symptoms. Absence from duty due to such 
causes after 1 year has elapsed from the date of the appearance 
of the initial symptoms of the disease does not deprive the person 
of pay if otherwise entitled thereto by reason of his status in active 
service in the military service. 

Notation in the approved report of the board, hereinbefore quoted, 
to the effect that A. R. 35-1440 does not apply “over 1 year’s dura- 
tion” was apparently based upon a determination by medical of- 
ficers from an examination of the medical and other records as 
provided by paragraph 2 (h), A. R. 345-415, and may be accepted 
as a finding under the law and regulations that the initial symptoms 
of the disease referred to in the second item of the diagnosis ap- 
peared more than 1 year prior to the absence from duty. 

The absence from duty in hospital did not extend beyond the 
period of ordered active duty which ordinarily measures the right 
to pay and allowances. On the contrary, the disability found re- 
sulted in early relief from active duty and discharge from the serv- 
ice. Under the provisions of section 37 (a) of the National De- 
fense Act, as amended, the officer is entitled to pay and allowances 
during the period of hospitalization and payment of the voucher, if 
otherwise correct, is accordingly authorized. 
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TRANSPORTATION—PLACE OF DUTY TO HOME—EMPLOYEES’ 
DETENTION BEYOND USUAL WORKING HOURS 





There is no authority for payment of transportation of Government employees 
by taxicab, from place of duty to employees’ homes, notwithstanding deten- 
tion at place of duty, because of emergency conditions, is beyond the hours 
when street car and other regular means of conveyance are available, and 
that the appropriation proposed to be charged provides for the hire of 
motor-propelled, passenger-carrying vehicles for official purposes, and trav- 
eling expenses of employees. 

Acting Comptroller General Elliott to the Secretary of State, July 24, 1936: 

There has been received your letter of July 11, 1936, FA 
124.514/318, as follows: 

I shall appreciate an expression of your views as to the propriety of charging 
to official funds, under the heading “Local Transportation” in the appropria- 
tion for “Contingent Expenses, Foreign Service, 1937” the taxicab fares, from 
the office to their homes, of employees in the American Embassy at Paris on 
occasions when emergency overtime work necessitates their being held on duty 
until after midnight when the regular street car, autobus, and subway services 
are suspended. A copy of a despatch from the American Embassy at Paris is 
attached in further explanation of the circumstances prompting this request for 
your decision. 

In the despatch, copy of which was transmitted with your letter, 
it is stated that due to the heavy telegraph traffic incident to the dis- 
turbed European political situation, the interests of the service fre- 
quently require that the code clerks of the Embassy work overtime 
and occasionally as late as three o’clock in the morning; that at that 
hour the regular street car, autobus, and subway services have 
stopped, and the only means of transportation available are taxicabs 
at the night rate, which is more expensive than the day rate, and that 
the code clerks receive no extra compensation for this overtime so 
that they are actually being penalized for their devotion to their 
duty by having to pay out of their own pockets for taxi fares to 
their homes whenever their work detains them in the Embassy until 
after midnight. 

While the appropriation referred to in your letter “Contingent 
Expenses, Foreign Service, 1937”, as made by the act of May 15, 
1936, 49 Stat. 1314, provides for the hire of motor-propelled, passen- 
ger-carrying vehicles for official purposes and also for traveling ex- 
penses of employees, there appears to be nothing in said appropria- 
tion, either in specific terms or by necessary implication, authorizing 
its use for expenses such as involved in the present matter. The 
transportation from place of duty to the employees’ homes is neither 
for official business nor are the employees in a travel status. It is 
merely personal transportation between the homes of the employees 
and their post of duty, such as is required by the public generally, 
and any allowance in such circumstances would constitute an in- 
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crease in compensation or an addition to the regular salary paid to 
the employees involved, in direct contravention of the provisions of 
section 1765, Revised Statutes. 

In the circumstances, I have to advise that the question submitted 
must be answered in the negative. 


(A-71000) 
ADVERTISING—BIDS—REJECTION FOR INFORMALITIES 


Protection of the interests of the United States requiring that low bids be 
not summarily rejected because of failure to furnish something that is 
required which does not affect, in any way, the price, quality, etc., of the 
articles involved, a low bid should not be immediately rejected because 
of the bidder’s failure to furnish a sample with his bid, notwithstanding 
such furnishing is required by the specifications. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 25, 
1936: 


There has been received a letter dated June 26, 1936, from the 
Acting Administrative Assistant, as follows: 


Receipt is acknowledged of your letter of April 20, 1936, A-71000, relative 
to the protest of M. S. Ginn and Company to an award of contract for the 
furnishing of binders to the Treasury Department, Procurement Division, 
under bids opened December 5, 1935. The position of the Procurement Division 
is sustained in your letter. However, attention is directed to various decisions 
rendered by you in the matter of permitting bidders to submit samples after 
the hour of opening. You request that in future when a low bid is rejected 
because of failure to furnish something that was required but which does not 
affect in any way the price, quality, etc., of the supplies to be furnished, that 
the low bidder be given an opportunity to comply with this requirement. 

In this connection your attention is directed to the following facts: 

The advertisements issued by the Procurement Division carry special con- 
ditions as a part of the invitation, one of which reads: “Samples to receive 
consideration must be forwarded in sufficient time to reach the Procurement 
Division prior to the time proposals are opened.” There are two principal 
reasons for enforcing this provision. First, a bidder may be present at the 
opening, obtain information as to the prices offered by competitors, and subse- 
quently submit a sample of cheaper quality than he might have intended to 
furnish had he not: known the quality of materials. which other bidders were 
offering. Second, to permit samples to be submitted after the opening of bids 
is to afford bidders an easy. avenue of escaping the consequences of having 
submitting too low a bid; i. e., the bidder may have a representative attend 
opening, obtain a tabulation of the bids submitted and subsequently decide 
that he has not figured accurately in computing his bid, in which event he 
could submit a sample of such inferior quality that it could not be accepted, 
or submit no sample at all, knowing that this would result in rejection of the 
bid. On items where awards are made on the basis of a definite specification 
bidders are required to comply with such specifications in order to receive an 
award, and it has always been considered that where samples are made the 
basis of consideration the sample is a distinct part of the bid and must be 
submitted at the time the bids are opened. 

Your further consideration of this phase of the matter and comments thereon 
are requested. 


The specifications made a part of the advertisement for bids and 
sent prospective bidders are controlling and not the literature, draw- 
ings, illustrations, or samples that a particular bidder sees fit to 
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submit with his bid. If the specifications do not set forth the needs, 
and bidders are required to furnish specifications of what they pro- 
pose to furnish, there is no competition on an equal basis and on 
common ground as contemplated by the provisions of section 3709, 
Revised Statutes. Hence, any advertisement that leaves to the 
bidder to determine what is to be furnished is not in accordance 
with the requirements of the said statute. The request for bids in 
this case called for the furnishing of binders of different dimensions 
and in accordance with the advertised specifications. The binders 
to be delivered were to be in accordance with the speifications and it 
was proper, if deemed necessary in the interests of the United States, 
to require bidders to submit samples, but as pointed out in the 
decision of April 20, 1936, the decisions of this office have been to 
the effect that it is incumbent upon the purchasing and contracting 
officers charged with the duty and responsibility of making such 
purchases to protect the interests of the United States, and this is not 
done when a low bid is rejected, because of failure to furnish some- 
thing that was required—samples in this case—but which does not 
affect in any way the price, quality, etc., of the articles to be fur- 
nished. In this connection attention is invited to Procurement Di- 
vision Bulletin’S. P. O. No. 36, as follows: 

To: State procurement officers. 

Subject: Bids. 

For guidance of procurement officers in their consideration of bids, there is 
quoted below an excerpt from a decision of the Comptroller General of the 
United States (A-63427, volume 15, August 1935). 

“The failure of a bidder to furnish certain data with its bid does not require 
immediate rejection of a low bid. It is incumbent upon purchasing and con- 
tracting officers charged with duty and responsibility of making purchases to 
protect the interests of the United States, and this duty and responsibility is 
not performed by merely opening the bids and awarding the contract without 
giving any consideration with respect to bids received, except to note that a low 
bid or bidder failed to furnish something that was required that does not 
affect in any way the price, quality, ete., of the equipment to be furnished.” 

In compliance herewith, procurement officers should observe the caution that 
low bids are not to be rejected merely because of the omission by the bidder 
of something which, although required by the specification, does not in any 
way affect the price, quality, etc., of the item to be furnished. In such cases it 
is the duty of the Procurement Officer to call upon such prospective low bidder 
for the missing matter. In the event compliance is not forthcoming, such bid 
could then properly be rejected. 

If there should arise at any time a case in which it appears a 
bidder is attempting to obtain some undue advantage from its failure 
to submit a sample, as suggested in the above-quoted letter, this 
office would be pleased to have you advise in detail the facts with 
respect thereto in order that proper action may be taken to protect 
the interests of the United States. However, there appears no basis 
for changing in any respect the rule set forth in the decision of 
April 20, 1936, to the effect that the contracting officer before making 
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award should give the low bidder an opportunity to comply with the 
requirement that a sample be furnished. 


(A-76170) 


VETERANS’ ADMINISTRATION—REIMBURSEMENT FOR EMERGENCY 
MEDICAL TREATMENT—GOOD FAITH RULE 






























Where the Veterans’ Administration ordered hospitalization for emergency 

treatment without first determining the patient’s eligibility to receive 
treatment at public expense, and a private physician, who was called in 
an effort to save the patient’s life rendered medical or surgical treatment 
in good faith without notice of any administrative irregularity, reim- 
bursement is authorized under the “good faith’ rule (3 Comp. Gen. 248), 
and it is unnecessary to give consideration to the claim under the equitable 
statute of April 10, 1928, 45 Stat. 413. 


Acting Comptroiler General Elliott to the Administrator of Veterans’ Affairs, 
July 25, 1936: 


Consideration has been given to your communication of April 
14, 1936, forwarding the administratively approved claim of Dr. 
George Benet in the amount of $40 with the following endorsement. 


The attached claim covers medical services rendered Daniel E, Lammonds 
in connection with hospital treatment. Mr. Lammonds was discharged from 
the draft without being inducted into the service, and there is no showing 
that the disability for which hospitalization was necessary was the result of 
reporting for service. He was admitted to the hospital in an emergency with- 
out his eligibility to receive hospitalization having been established. After 
his admission the treatments covered by this voucher were found to be neces- 
sary, Dr. Benet was authorized to render the services. Since the services 
were rendered in good faith in reliance upon an apparently proper authoriza- 
tion issued by an officer of this Administration empowered to incur such ex- 
penses, the voucher is submitted with a recommendation that settlement be 
made as a claim involving elements of equity pursuant to the provisions of 
the act of April 10, 1928 (Public, No. 247, 70th Congress). 


There is with the file, also a statement by the manager of the 
Veterans’ Administration Facility as follows: 


With reference to your memorandum of January 31, 1936, and letter from 
the Director of Finance, dated January 22, 1936, relative to voucher in favor 
of Dr. George Benet for medical services rendered in the case of the above 
named veteran, you are advised as follows: 

Mr. Lammonds was brought to this hospital by ambulance 12:15 P. M. 
October 26, 1935. A cursory physical examination revealed that he was 
suffering from a very severe heart disease. His condition was very critical, 
constituting a genuine medical emergency. He was admitted to hospital on 
authorization of the manager, October 26, 1935. Routine examinations of the 
veteran after admission to ward revealed that in addition to cardiac disease 
referred to above, he was suffering from a large arteriovenous aneurism inyolv- 
ing the femoral vessels. It appeared that in order to save the man’s life, it 
would be necessary to subject him to a hip-joint amputation. On account of 
the extreme seriousness of the situation, it was deemed advisable to call Dr. 
Benet in consultation. Surgical intervention was recommended by Dr. Benet, 
and our chief surgeon, Dr. H. D. Coffee. Since any operative procedure in- 
volved danger to the patient’s life, it was deemed advisable to authorize the 
services of Dr. Benet in the performance of the operation. 

In my opinion, the utilization of Dr. Benet’s services in this case was entirely 
justified. 

Since action of the undersigned in authorizing services of Dr. Benet was 
based on the manager’s approval of the veteran’s application for hospitalization, 
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dated October 26, 1935, it is suggested that this matter be referred to the 
manager for a full explanation regarding his authorization, and special effort 
be made to secure payment of voucher in favor of Dr. Benet. 


The “good-faith” rule was first announced in the decision of this 
office dated October 25, 1923, 3 Comp. Gen. 248, 250, as follows: 


Under these statutes the treatment in the present case was authorized before 
the status of the applicant for treatment was determined administratively with 
respect to his right to receive the treatment at Government expense. The 
civilian dentist, however, had no knowledge of the administrative irregularity 
and was not in a position to question the authorization issued to him for the 
treatment of the patient sent by the proper officers of the Bureau to him. The 
dentist, relying on the regularity and legality of the order issued to him, is 
entitled to payment for services rendered in good faith. 


In decision of December 11, 1929, 9 Comp. Gen. 245, it was stated, 
after quoting the “good-faith” rule, as follows: 

This rule is for application within reasonable limits. But where the facts 
and circumstances are such as to have reasonably caused a private doctor 
or institution to question the jurisdiction or control of the Government over 
the case, or otherwise to have put it on notice of some administrative irregu- 
larity, the “good-faith” rule is not applicable even though delay in admitting 
the patient was not practicable. There is a reasonable responsibility on private 
doctors and hospitals to care for emergency, particularly confinement, cases 
which may not be shifted to the Government simply because a Government 
vfficial, actiug without the scope of his jurisdiction, purports to authorize the 
treatment. * * * 

The facts reported in the instant case disclose nothing that would 
have put the private physician on notice of any irregularity or 
illegality in the administrative order or autaority for his services, 
which were rendered in good faith. It is the view of this office 
therefore that the claim is for allowance under the “good-faith” 
rule, swpra, and that it is unnecessary to give consideration to the 
claim under the provisions of the act of April 10, 1928, 45 Stat. 413. 


Accordingly, there is certified due claimant the sum of $40. 


(A-77282) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SHIPMENT BEFORE OF- 
FICER’S PROMOTION AND BEFORE REQUIRED REPORTING DATE 


The transportation of an officer’s household effects on permanent change of 
station being a service in kind, promotion in rank after transportation 
accomplished does not authorize an increase in the weight allowance to be 
shipped at public expense, notwithstanding the promotion is effective prior 
to the date on which the change of station order is required to be obeyed 
and the officer could have delayed the shipment until a date subsequent to 
the effective date, and date of acceptance, of the promotion. 


Decision by Acting Comptroller General Elliott, July 25, 1936: 
There is before this office for consideration the question of the 
amount properly for collection as excess cost of shipment of change 


of station allowance of household effects of First Lieutenant (now 
Captain) Alfred E. Kastner, U. S. Army. 


~~ 
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It appears that by paragraph 45, Special Orders, No. 97, War De- 
partment, April 25, 1935, the officer was relieved from assignment 
and duty at Princeton University, Princeton, New Jersey, and as- 
signed to duty with the 4th Field Artillery, Fort Bragg, North Caro- 
lina, with directions to report not later than June 30, 1935. By 
paragraph 27, Special Orders, No. 107, War Department, May 7, 
1935, the orders of April 25, 1935, were amended so as to relieve the 
officer from his assignment at Princeton University on or about 
September 1, 1935. 

By Government bill of lading no. WQ-36570, dated July 25, 1935, 
there were shipped, pursuant to said orders, from the old to the new 
station the officer’s household goods, weighing 10,720 pounds, and 
his professional books, weighing 1,085 pounds, via Pennsylvania 
Railroad, at a cost of $1.13 per cwt., or $135.60, the shipment being 
made as 12,000 pounds, carload basis. The bill of lading shows that 
the packages were marked for “ist Lieut. Alfred E. Kastner, 
% Quartermaster Fort Bragg, N.Car.” Attached to the bill of lading 
is a “Certificate of personal property shipped” describing the ship- 
ment and signed “Alfred E. Kastner First Lieutenant, Field Artil- 
lery, July 25, 1935.” The certificate also contains, over the signature 
of the officer, the following: 

If the shipment of my personal property on this change of station, whether 
it be shipped now or later, is in the aggregate in excess of the present pre- 
scribed allowance therefor, and/or includes an automobile, and/or is made 
upon my written request in any way so as to involve additional expense, I 
hereby agree, as a condition precedent to such shipment, that, upon receipt of 
a statement showing the excess cost as determined by the finance officer paying 
the carrier’s transportation account, I will either remit an amount sufficient 
to cover such cost, or permit the application of so much of my pay as may be 
necessary to cover such cost. I reserve the right to appeal to the Comptroller 
General, through military channels, within thirty days from date of receipt 


of the above statement, in which event no stoppage shall be made from my 
pay until the excess cost has been determined by the Comptroller General. 


As the authorized change of station allowance for a first lieutenant 
is limited to 7,500 pounds of household goods, plus professional books, 
this office requested the War Department to effect collection of $36.99 
from the officer to cover the excess cost of shipment. 

The computation of such excess is as follows: 


Cost of shipment 

Officer's allowance: 
1,085 pounds professional books, 
7,500 pounds household goods. 


8,585 pounds, authorized allowance. 
8,585 ; 
—"—times $135.60 equals_ 
i105 me § = 

Excess 


. Inasmuch as by paragraph 1, Special Orders No. 224, War De- 
partment, September 22, 1935, the promotion of First Lieutenant 
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Alfred Eugene Kastner, Field Artillery, to captain, effective August 
1, 1935, was announced, it is contended that on September 1, 1935, 
when the officer was required to travel, he was a captain and entitled 
to ship 8,500 pounds of household goods, and adjustment of the 
excess cost on that basis is suggested. 

Transportation of an officer’s household effects on permanent 
change of station is a service in kind. While the amount of bag- 
gage which an officer is entitled to have transported at Government 
expense on permanent change of station is the amount authorized by 
regulations for his rank when his orders become effective, and while 
an order to make a permanent change of station is effective on the 
date on which it is required to be obeyed (A-22309, June 15, 1928; 11 
Comp. Dec. 2), an officer cannot receive in kind any allowance of a 
higher rank prior to his appointment in the higher grade, be it quar- 
ters in kind or shipment of baggage. At the time his effects were 
transported, July 25, 1935, the officer was a first lieutenant; the law 
under which he was apparently promoted (act of July 31, 1935, 49 
Stat. 505) had not become law; and, according to information infor- 
mally received from the office of The Adjutant General of the Army, 
he did not accept his promotion until August 24, 1935, after his 
effects were transported. 19 Comp. Dec. 414. 

While the officer could have delayed the shipment of his effects 
until on or after September 1, 1935, the fact remains that his effects 
were shipped at a time when he was a first lieutenant and the au- 
thorized weight allowance of a first lieutenant is 7,500 pounds. 

It was held in 8 Comp. Gen. 528, that promotion in rank while the 
household goods are en route between stations does not increase the 
weight allowance to be shipped at public expense. By the same 
reasoning, promotion in rank after the household goods have been 
transported to and received at the new station does not increase the 
weight allowance that may be shipped at public expense. 

The excess was correctly computed as $36.99. 
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(A-77382) 


PURCHASE OF ELECTRICALLY OPERATED TYPEWRITING MACHINE 


Where a standard typewriting machine will supply the need, there is no 
authority for the purchase of an electrically operated typewriter at a 
cost in excess of that fixed by the act of June 23, 1936, 49 Stat. 1845. 


Acting Comptroller General Elliott to the Secretary of State, July 25, 1936: 

There has been received your letter of June 23, 1936, transmitting 
the papers in connection with bids received for the furnishing of 
an electric typewriter for the use of International Boundary Com- 
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mission, United States and Mexico, and requesting decision as to 
whether the bid of the International Business Machines Corpora- 
tion in the sum of $202.50, may be accepted and payment made from 
appropriated moneys. 

It appears that under date of May 29, 1936, bids were requested 
for the furnishing of an electrically operated typewriter in ac- 
cordance with specifications attached to and made a part of the 
advertisement. In a letter dated June 10, 1936, the American Com- 
missioner, International Boundary Commission, United States and 
Mexico, stated: 

As set forth in the invitation this Commission has need of a special type- 
writing machine for the following purposes: 

(a) The preparation of original matter for printing by the photolitho- 
graphic method, this method being 34% cheaper than standard monotype 
printing and 61% cheaper than linotype printing. 

(b) The rapid and accurate cutting of stencils for mimeographing; and 

(c) The production of from eight to twenty clear copies at one striking. 

Since work of this nature can be performed more advantageously and 
economically by the use of an electric typewriter than by standard machines, 
it is respectfully requested that the enclosed bid and abstract be forwarded to 
the Comptroller General of the United States for decision as to whether the 
proposal of the International Business Machines Corporation may be accepted 
and payment made from appropriated moneys (Appropriation, 16287, Fiscal 
Year 1937). 

The act of June 23, 1936, 49 Stat. 1845, provides that no standard 
typewriting machine shall be purchased during the fiscal year 1937 


from any appropriation made by that act or any other act at prices 


in excess of those prescribed therein with certain exceptions not 
here material. There is nothing in the record that would indicate 
that the proposed purchase of the electrically operated typewriter 
is any different in principle from the case considered in decision of 
May 7, 1926, 5 Comp. Gen. 900, 901, wherein it was said— 


* * * the essential matter for consideration is whether a standard type- 


writer will supply the need, and if it will, the payment of more than the 
price fixed in the statute for a standard machine is not authorized. 
Accordingly, you are advised that upon the facts presented, ac- 
ceptance of the bid of International Business Machines Corporation 
is not authorized. 
The papers are returned. 


(A-60981) 


COMPENSATION—HOLIDAYS—PER DIEM EMPLOYEES 


Seasonal employees of the Engineer Department, serving with survey parties, 
who are paid at hourly or daily rates of pay, may be considered as per 
diem employees and entitled to pay for national holidays when not work- 
ing. 
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Acting Comptroller General Elliott to the Secretary of War, July 27, 1936: 
Reference is had to your letter of June 30, 1936, as follows: 


Consideration has been given to your decision dated May 10, 1935, A-60981 
(14 C. G. 818), in which is given an interpretation of the meaning of the term 
“per diem employees” used in the legislation granting pay for national holidays 
to per diem employees. A question has arisen as to whether in view of the 
definition of the term given in the decision referred to, pay for the national 
holidays may be allowed to employees of the Engineer Department who serve 
as laborers, axemen, and boatmen with survey parties and who are paid at 
either an hourly or a daily rate of pay. These men normally are hired for the 
duration of the working season which lasts from early spring to late fall, 
depending on the location of the work and status of funds. The class of em- 
ployees referred to includes men who move around with the survey parties 
and may be continuously employed for a period of from three to eight months. 

A ruling is requested as to whether the class of employees described may be 
paid for national holidays occurring within the period of their employment. 


In 5 Comp. Gen. 312, it was held: 


Employees of the Government who come within the meaning of the statutes 
granting pay for certain holidays to per diem employees when not working, and 
entitling them to double pay when working on those statutory holidays, are 
those who are employed for substantially continuous indefinite periods and paid 
on a per diem basis for the days actually working, as distinguished from those 
engaged from day to day or for a definitely fixed brief period, 


Under the above decision it would appear that the seasonal em- 
ployees referred to in your submission and who are paid on an hourly 
or daily basis may be considered as. per diem employees and entitled 


to pay for national holidays when not working. Cf. 15 Comp. Gen. 
800; id. 945. 


(A-76992) 
FEDERAL HOUSING ADMINISTRATION—DEFAULTED MODERNIZA- 


TION LOAN ACCOUNTS—UNCOLLECTIBLE BALANCES—TRANSMIS- 
SION TO GENERAL ACCOUNTING OFFICE 








Section 236, Revised Statutes, as amended by the act of June 10, 1921, 42 Stat. 
24, contemplates that, unless otherwise specifically provided by subsequent 
legislation, all Claims of the Government against its debtors shall in the 
first instance be settled and adjusted by the General Accounting Office. 

The papers pertaining to the claim of the United States for the balance due on 
a defaulted modernization loan account insured under Title I of the 
National Housing Act of June 27, 1934, 48 Stat. 1246, which the Adminis- 
trator, Federal Housing Administration, cannot collect, under the statutory 
authority in said act “to sue or be sued”, together with an administrative 
report and recommendation, should be transmitted to the General Account- 
ing Office for settlement of the claim under the general authority conferred 
by section 236, Revised Statutes, as amended by the act of June 10, 1921, 
42 Stat. 24. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, July 27, 1936: 


There has been considered the letter of your General Counsel dated 
June 13, 1936, with enclosures, as follows: 


There is enclosed for your information a copy of a letter dated March 19, 
1936, addressed to the Attorney General, together with a copy of his reply 
dated May 11, 1936; also a supplemental letter addressed to the Attorney 
General dated May 19, 1936, together with his reply of June 5, 1936. 
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This correspondence relates to the proper procedure to be followed by the 
Federal Housing Administration in transmitting certain defaulted moderniza- 
tion loan accounts to your office as “Closed” without forwarding them to the 
Department of Justice for appropriate legal action if the facts in the particular 
ease warrant such action be taken, 

There is also enclosed for your information a specimen case prepared for 
transmittal to the Department of Justice, and it is respectfully suggested that 
the same procedure be followed in transmitting these cases to your office. 

This correspondence is referred to your office for consideration for we desire 
to adopt the procedure suggested by the Attorney General providing it meets 
with your approval. 


The enclosures dated March 19 and May 11, 1936, relate to cases 
“involving the repossession of movable equipment where the equip- 
ment has been repossessed and sold by the Division of Collections, 
Investigation and Fraud and where, by State laws, a deficiency judg- 
ment may still be obtained.” The Department of Justice, by the 
said letter of May 11, 1936, recommended that: 

* * * all cases involving items found by the Housing Administration to 
be uncollectible should be transmitted to the General Accounting Office with 
copies of the investigator’s reports, and the finding based thereon to be ac- 
cepted by that office as closing them, unless, in exceptional cases, something 


should appear that would warrant reference by the General Accounting Office 
to this Department. 


The enclosures dated May 19 and June 5, 1936, relate to cases in 
which repossessed equipment has been taken over from the Federal 
Housing Administration by the Procurement Division of the Treas- 
ury Department, such equipment being “in a State where a deficiency 


judgment may be obtained but from the facts it is considered advis- 
able to mark the case ‘Closed’ rather than obtain a deficiency judg- 
ment”; also, to cases not involving repossessible equipment where, 
in the opinion of the Federal Housing Administration, transmittal 
of the cases to the Department of Justice would be futile. The De- 
partment of Justice, by the said letter of June 5, 1936, suggested the 
same procedure for the classes of cases mentioned in this paragraph 
as that suggested for cases referred to in the enclosure of March 19, 
1936, suggesting, however, that the entire matter be formally sub- 
mitted to this office. 

Section 236, Revised Statutes, as amended by the act of June 10, 
1921, 42 Stat. 24, provides that— 

All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the 
United States is concerned, either as debtor or creditor, shall be settled and 
adjusted in the General Accounting Office. 

This provision of law, which originated with the act of March 3, 
1817, 3 Stat. 366, contemplates that, unless otherwise specifically pro- 
vided by subsequent legislation, all claims of the Government against 
its debtors shall in the first instance be settled and adjusted by the 
General Accounting Office. Sections 882 and 886, Revised Statutes, 
as amended by section 306 of the Budget and Accounting Act of 
June 10, 1921, supra, as construed by the courts, give to the settle- 
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ments of the General Accounting Office of claims of the Government 
against its debtors a prima facie effect when suit is brought to re- 
cover the amount certified to be due the Government. See Soule v. 
United States, 100 U. S. 8; Dennis v. United States, 52 Pac. 353; and 
United States v. Pierson, 145 Fed. Rep. 814. 

In the matter of claims of the United States, there are for con- 
sideration by this office both the facts and the law and its action 
must be accordingly. If the action be favorable to the United States 
collection must be undertaken and, if not otherwise accomplished, 
reference made to the Department of Justice for suit. The advan- 
tages of having all claims of the United States, not otherwise pro- 
vided for by law, acted upon as contemplated by section 305 of the 
act of June 10, 1921, appear many. The bringing together of the 
facts; uniform consideration and treatment of claims regardless of 
the agency of origin; and possibility of amicable adjustment with 
resort to the overburdened courts only as a last alternative, are among 
the advantages suggesting themselves and no doubt were among those 
that brought about the enactment under discussion. 

In the instant matter relating to defaulted modernization loan 
accounts which have been insured under title I of the National 
Housing Act of June 27, 1934, 48 Stat. 1246, as amended by the act 
of August 23, 1935, 49 Stat. 722, there appears to be no applicable 
statute providing for any disposition of the said accounts contrary 
to the usual procedure in similar cases as above set out. Accordingly 
you are advised that in all cases such as those referred to in your 
submission of June 13, 1936, arising under title I of the National 
Housing Act, where the balance due the Government cannot be col- 
lected by you without reference to the Department of Justice, it 
being noted in this connection that the act of August 23, 1935, 49 
Stat. 722, amending the National Housing Act, authorizes you in 
your official capacity “to sue and be-sued in any court of competent 
jurisdiction, State or Federal”, there should be transmitted to this 
office the original papers pertaining to such claims, together with a 
complete report of all pertinent facts and circumstances and an ad- 
ministrative recommendation. It will then be for this office to de- 
termine what further action, if any, should be taken to attempt col- 
lection in individual cases, 


(A-77697) 


LEAVES OF ABSENCE—ANNUAL—ACCRUALS PRIOR TO ACT OF 
MARCH 14, 1936 


The granting of annual leave authorized by the act of March 14, 1936, including 
leave accrued and not taken during prior years, notwithstanding it may 
have been previously applied for and denied, is, by said act, made manda- 
tory, but the administrative office may determine when leave may best 
be granted. 
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Acting Comptroller General Elliott to the Chairman, National Labor Relations 
Board, July 27, 1936: 


Consideration has been given your letter of June 27, 1936, as 
follows: 


Your answer to the following questions is requested : 
1. In view of the terms of Public, No. 471, 74th Congress, which states in 


* all civilian officers and employees of the United States wherever 
stationed and of the Government of the District of Columbia, regardless of 
their tenure, in addition to any accrued leave, shall be entitled to twenty-six 
— annual leave with pay each calendar year, exclusive of Sundays and holi- 

ays.” 
is it mandatory on the National Labor Relations Board to grant to an employee 
annual leave which had accrued to his credit during the calendar year 1935, 
while in the employ of the Board, and which had not been disallowed by the 
Board before March 14, 1936, the effective date of Public, No. 471? 

2. Is it mandatory on the Board to grant an employee annual leave which had 
accrued to his credit during the calendar year 1935, while in the employ of the 
Board, and which had been disallowed by the Board before March 14, 1936? 

3. Is it mandatory on the Board to grant an employee annual leave which had 
accrued to his credit during the calendar year 1935, while in the employ of 
another agency of the Government, and which had not been disallowed by the 
Board before March 14, 1936? 

4. Is it mandatory on the Board to grant an employee annual leave which 
had accrued to his credit during the calendar year 1935, while in the employ 
of another agency of the Government and which had been disallowed by the 
Board before March 14, 1936? 

5. Certain employees of the present National Labor Relations Board were 
transferred to it by sec. 4 (b) of the National Labor Relations Act (48 Stat. 
449), the relevant portion of this subsection stating: 

“All employees of the old Board shall be transferred to and become employees 
of the Board with salaries under the Classification Act of 1923, as amended, 
without acquiring by such transfer a permanent or Civil Service status.” 

Is the annual leave which had accrued to the credit of these employees before 
August 27, 1935, the date the Board members took office, and thus the effective 
date of the transfer of the employees, in the same status as leave earned 
while in the employ of another agency, or is it in the same status as leave 
earned while in the employ of this Board? 


Section 215 of the act of June 30, 1932, 47 Stat. 407, provided: 


Hereafter no civilian officer or employee of the Government who receives an- 
nual leave with pay shall be granted annual leave of absence with pay in 
excess of fifteen days in any one year, excluding Sundays and legal holidays: 
Provided, That the part unused in any year may be cumulative for any 
succeeding year: * * * 

While the granting of leave under the above act was discretionary 
with the head of the department or establishment involved, any 
leave which was not granted during the leave year 1935, irrespective 
of whether the failure to receive the leave was due to the failure to 
apply for it or due to the denial of such leave by the administrative 
office, accrued to the credit of the employee. The act of March 14, 
1936 (49 Stat. 1161), makes the granting of leave mandatory, and in- 
corporates within the mandatory provision any accumulated leave 
accrued and not taken during the prior years. Of course, notwith- 
standing the mandatory character of the leave, the administrative 
office may still exercise discretion as to when leave may best be 
granted. See section 8 of the Uniform Annual Leave Regulations 
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prescribed in Executive Order No. 7409, dated July 9, 1936. Ac- 
cordingly, questions 1 and 2 are answered in the affirmative. 

Questions 3, 4, and 5 would appear to be answered by section 5 
of the Uniform Annual Leave Regulations, above referred to, which 
section provides: 







































Employees transferred or reappointed without break in service from one 
permanent position to another permanent position within the same or a dif- 
ferent governmental agency shall at the time of the transfer be credited with 
accumulated leave and charged with unaccrued leave advanced. 


(A-77884) 


NOTARIES PUBLIC—GOVERNMENT EMPLOYEES—EXPENSES OF 
QUALIFICATION 


Hxpenses incident to the qualification of a Government employee as a notary 
public are not payable from public funds. 


Acting Comptroller General Elliott to the Director General, United States 
Constitution Sesquicentennial Commission, July 27, 1936: 


Consideration has been given your letter of June 29, 1936, as 
follows: 


Recently I sent a voucher through the General Accounting Office for audit, 


and the same was returned with a preaudit difference statement, reading as 
follows: 


“Voucher returned without certification. 

“Payment from Government funds for bonds of notaries is not allowable. 
See 12 Comp. Dec. 484.” 

12 Comptroller of the Treasury Decisions 484 (1906) states that commis- 
sions and notarial seals cannot be obtained for Government offices at Government 
expense. 

The United States Constitution Sesquicentennial Commission is desirous of 
having a notary in its offices and I write to inquire whether the ruling men- 
tioned above has been changed so that the expenses of the notary can be paid 
from Government funds. If we were allowed a notary, such services would be 
used for the business of the Commission. 


Presumably your letter refers to voucher, administrative no. 31, 
forwarded to this office for preaudit on schedule no. 12, dated June 
1, 1936, the voucher covering a proposed payment to Horace F. Clark 
& Son, in the sum of $8, as premium on a “$2,000 bond of Louise 
Dreisonstok, as D. C. notary public”, running for 5 years from 
May 1, 1936. 

The United States Constitution Sesquicentennial Commission was 
established by joint resolution of Congress, approved August 23, 
1935, 49 Stat. 735. Section 7 of the joint resolution provides— 


That the Commission may receive from any source contributions to aid in 
carrying out the general purpose of this resolution, but the same shall be ex- 
pended and accounted for in the same manner as any appropriation which may 
be made under authority of this act. 


Under the act of June 22, 1936, 49 Stat. 1599, the sum of $200,000 
was appropriated to carry out the provisions of the joint resolution. 
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It has been uniformly held by the accounting officers of the Gov- 
ernment that expenses incident to the qualification of a Government 
employee as a notary public are not chargeable to the United States, 
the objection to the payment of such charges going, not to the neces- 
sity for such employment, but to the fact that the Government would 
acquire no right or property by making such payment, the appoint- 
ment and qualification being personal to the employee, and for which 
he may derive personal benefit. See 12 Comp. Dec. 484; 19 id. 242; 22 
id. 354, and 2 Comp. Gen. 382. Compare, also, 13 Comp Gen. 185. 

Accordingly, the audit action in returning the voucher without 
certification for payment was correct and such action is hereby 
sustained. 


(A-76785) 


MEDICAL TREATMENT—PRIVATE—ARMY RESERVE OFFICERS 
INJURED WHILE MAKING VOLUNTARY FLIGHTS 


Army Reserve officers on active duty injured while voluntarily flying at their 
own risk, not under orders, and without any special authority for such 
flight from an appropriate military superior, are not entitled to private 
medical and dental treatment at public expense. 


Decision by Acting Comptroller General Elliott, July 28, 1936: 

There are before me for consideration the claims of the Crawford 
Clinic and South Mississippi Infirmary, W. W. Crawford, M. D., 
Ethel Callihan, Lois James, and Grace Ward, Nurses, and of the 
Davidson Dental Supply Co., for hospitalization, professional serv- 
ices and dental equipment assertedly furnished Captain Vincent 
B. Moore, Air Corps Reserve, and First Lieutenant Lea A. Evans, 
(Quartermaster Corps Reserve, U. S. Army, between April 11, 1935 
and May 2, 1935. Both officers entered the clinic or infirmary April 
11,1935. Moore departed April 12, 1935, and Evans on May 2, 1935. 

There appears but one claim of $5 on account of Captain Moore 
which claim is asserted to represent consultation service rendered 
by Dr. Crawford. The claims on account of First Lieutenant Evans 
amount to $317.53, of which $145 is claimed by the Clinic and In- 
firmary; $35 by Dr. Crawford personally; $25 by Ethel Callihan; 
$70 by Lois James; $37 by Grace Ward, and $5.53 by the Davidson 
Dental Supply Company. 

Attached to the vouchers covering claims on account of First 
Lieutenant Evans are certificates as follows: 


CERTIFICATE 


I certify that the incapacity of Ist Lt. Lea A. Evans, Q. M. C.-Res., in this 
case was not the result of misconduct on his part; that the indebtedness for 
treatment (medical) was incurred in good faith; that the charges are reason- 
able; that treatment was an actual emergency; tliat the patient, Ist. Lt. Lea A. 
Evans, Q. M. C.-Res., was on authorized pass from 1:00 p. m. 4/11/35 to 
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8:00 p. m. 4/11/35; and that the charges come within the provisions of letter 
from the Adjutant General, April 3, 1934 [apparently changed to June 1, 1934.] 
(Signed) Vincent B. Moore, 
(Rank & Organization) Capt., AC-Res. 
Commanding Officer. 
(Italics supplied.) 


The original vouchers covering the various items claimed also 
contain certificates by Captain Moore that First Lieutenant Evans’ 
status “was on authorized pass.” This office has held that under 
certain circumstances, as where the conduct of the individual is such 
as to increase the possibility or probability of injury, an officer or 
enlisted man on a pass of 24 hours or less may not be entitled to 
civilian hospitalization and medical treatment at the expense of the 
United States as in a constructive duty status. 10 Comp. Gen. 40; 
15 id., 689. See also the decision of the United States Court of 
Claims in Morrow v. United States, 65 Ct. Cls. 35.. 

Captain Moore subsequently executed new certificates which also 
are attached to the vouchers and read as follows: 


I certify that the injuries of 1st Lt. Lea A. Evans, QM-Res were incurred 
in performance of duty and not as a result of his own misconduct; Lieut. 
Evans was not absent from his station with or without leave at the time 
of the accident. Previous certificates certifying that Lieut. Evans was on 
authorized leave at the time his injuries were incurred were signed by me 
through misapprehension. 


Both officers were on active duty with the Civilian Conservation 
Corps at Camp Mississippi F-7, New Augusta, Mississippi, on the 
morning of April 11, 1935. Whether their injuries were incurred 
under circumstances entitling them to civilian hospitalization and 
medical treatment depends on other facts. 

A board of officers, consisting of two captains and one first lieuten- 
ant, convened to inquire into the injury of First Lieutenant Evans 
reported on April 18, 1935, as follows: 


1. Dates covering period of encampment. or authorized instruction: Novem- 
ber 15, 1934 to May 14, 1935. 

2. Date of injury: April 11, 1935. 

3. Place: Airport, Camp. Miss. F-7, New Augusta, Miss. 

4. Circumstances: Injuries due to airplane crash at above-named field. At 
about 6:00 p. m. April 11, 1935, at C. C. C. Camp Miss. F-7, New Augusta, 
Mississippi, Captain V. B. Moore, A. C. 399th Atk. Sq. and Lieut. Lea A. Evans, 
Q. M. C., Reserve, were involved in an airplane accident or crash in which both 
were physically injured; Lieut. Evans being the most seriously injured of the 
two. The airplane used for the flight was piloted by Captain Moore. 
Lieutenant Evans alone was a passenger during the flight which resulted in 
this accident. The airplane used was privately owned and was property of Mr. 
John B. Beaumont, a civilian who lives at Hattiesburg, Mississippi. The flight 
was conducted as a demonstration for a class of Civilian Conservation Corps 
enrollees who are enrolled in the Camp Educational School under the supervi- 
sion of the Camp Educational Advisor and Captain V. B. Moore, who is com- 
manding officer of C. C. C. Camp F-7, New Augusta, Mississippi. No rent or 
hire was involved and no one concerned was benefitted by personal gains since 
the plane was borrowed with the consent of the owner for the demonstration 
above mentioned. The airplane crash or accident was apparently caused by 
(what is commonly called) the flipper controls jamming, forcing the plane down 
at such an angle and at such a rate of speed as to cause the propeller to strike 
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the ground before the landing gear, thereby causing considerable damage to the 
propellor. The speed of the plane and it’s position on the landing field at the 
time necessitated an attempted take-off in order to avoid collision at the edge 
of the field. The plane crashed on it’s left wing and nose in a potato field, 
approximately 75 yards from the newly constructed flying field on the Forest 
Project, C. C. C. Camp F-7, New Augusta, Mississippi. Both officers concerned 
were on an active duty status and neither was absent with or without leave. 
Captain Moore and Lieut. Evans were both rendered unconscious and were 
immediately removed to the South Mississippi infirmary, Hattiesburg, Missis- 
sippi. Neither of these officers was under the influence of intoxicating liquor 
or drugs at the time of the accident and both were voluntarily flying at their 
own risk, not under orders, and without any special authority for such flight 
from an appropriate military superior. 


In 15 Comp. Gen. 1033, it was held that an officer of the Air Corps 
of the Army under orders to participate regularly and frequently 
in aerial flights, who was injured while making a voluntary flight in 
a private civilian plane borrowed for the occasion and accompanied 
by an Army enlisted man as a voluntary passenger, for personal 
convenience and pleasure, in which flight said officer was not required 
to participate by orders of competent authority, was not incapaci- 
tated for flying by reason of an “aviation accident” and was not en- 
titled to increased pay for flying during the period of resultant in- 
capacity. 

In 19 Comp. Dec. 635, it was held an officer of the Marine 
Corps seriously injured during the evening while properly in the 
pursuit of pleasure and recreation at a carnival, although in a duty 
status, as distinguished from being absent with or without leave, 
was not entitled to civilian hospitalization and medical treatment 
at the expense of the United States by reason that the amusement 
in which he was engaging was not required of him as an officer, was 
unusual in character attended by more or less danger and his action 
in indulging therein voluntarily and on his own initiative resulted 
in his assuming the risk of being injured and the consequences 
naturally following such injury. Moreover, Lieutenant Evans was 
a Reserve officer in the Quartermaster Corps of the Army and not an 
Air Corps Reserve officer and it was no part of his duty to take aerial 
flights either as a pilot or as a passenger under the circumstances 
here involved. 

The participation in flying having been voluntary and not having 
been performed as a part of, or while in the performance of their 
assigned duties, there is no authority for using appropriated moneys 
of the United States to pay the claim of $5 on account of consulta- 
tion in the case of Captain Moore or the claims amounting to $317.53 
on account of hospitalization, medical services, and dental equip- 
ment stated to have been provided in the case of First Lieutenant 
Evans. The claims must be regarded as the personal private obliga- 
tions of the two officers who were the beneficiaries thereof and they 
are therefore hereby disallowed. 
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: (A~77983) 


COURTS—COSTS—SUITS AGAINST THE UNITED STATES UNDER ACT, 
MARCH 3, 1887 


Payment of costs in suits against the United States is not authorized under 
section 15 of the act of March 3, 1887, 24 Stat. 508, as amended, except 
in the discretion of the court and as provided by judgment. 


Acting Comptroller General Elliott to The Newell Bridge and Railway Com- 
pany, July 29. 1936: 


There has been received your letter of May 7, 1936, relative to 
that portion of settlement No. 0398751, dated April 17, 1936, which 
disallowed your claim for $12, costs in connection with your suit 
against the United States of America to recover $187.50, with inter- 
est, representing income taxes alleged to have been illegally as- 
sessed and collected for the calendar year 1924. 

The judgment rendered July 5, 1935, in the United States District 
Court, Northern District of West Virginia, in Law Case No. 618 
(Wheeling), in part, is as follows: 

* * * It is accordingly considered and adjudged by the Court that 
the plaintiff, Newell Bridge & Railway Company, a corporation, do recover 
of, and from, the defendant, United States of America, the sum of $187.50, 
with interest thereon at the rate of 6% per annum (in accordance with the 
act of Congress of May 29, 1928, 45 Statutes at Large, 877, U. S. Code, title 28, 
chapter 7, section 284, as amended) from the 12th day of March 1925 (now 
here found by the court as the date of the payment by plaintiff of the amount 
of the taxes here in issue) to a date preceding the date of the refund check 
by not more than thirty days, such date to be determined by the Commissioner 
of Internal Revenue in accordance with the statute hereinbefore referred to, 
the said interest amounting as of the Ist day of May 1935, to $113.44, 
principal and interest to said last date aggregating $300.94. 

All of which is considered, adjudged, and ordered accordingly. 

Section 15 of the act of March 3, 1887, 24 Stat. 508, as amended, 
provides: 

If the Government of the United States shall put in issue the right of the 
plaintiff to recover the court may, in its discretion, allow costs to the prevail- 
ing party from the time of joining such issue. Such costs, however, shall in- 
eluje only what is actually incurred for witnesses, and for summoning the 
same, and fees paid to the clerk cf the court. 

No costs in suits against the United States may be allowed except 
in the discretion of the court, and the amount of costs to be allowed 
is a question for determination by the court in each case. Inasmuch 
as the judgment in this case does not provide for payment of costs, 
there is no authority for payment of the amount claimed. 

Accordingly, the settlement of April 17, 1936, must be and is 
sustained. 
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(A-78213) 


CONTRACTS—PERFORMANCE BONDS—CONTRACT PRICE REDUCTION 
WHERE NOT FURNISHED—AUTHORIZED SUBSTITUTES 


In other than construction contracts, in connection with which the matter of 
security for performance is covered by the bond requirements of the act of 
August 24, 1935, 49 Stat. 798, prospective bidders should be notified, in 
cases where it is administratively determined there is need for performance 
security, that cash deposit, certified check, or performance bond, may be 
furnished at their option, but where performance bonds are required by 
the advertised specifications, the gene.al rule is that such bond must be 
furnished. 

The rule stated in 15 Comp. Gen. 688, that there should be deducted from the 
contract price an amount equal to a performance bond premium where 
such bond was required by the specifications and not furnished, is not a 
general rule, the contractor in that case not having furnished either cor- 
porate surety or authorized substitute therefor, and is not for application 
where a bond of individual sureties, or United States bonds authorized 
to be accepted in lieu of surety bonds, are furnished by the contractor. 


Acting Comptroller General Elliott to the Administrator ef Veterans’ Affairs, 
Veterans’ Administration, July 29, 1936: 


There has been considered your letter of July 9, 1936, as follows: 


Reference is made to your decision of February 5, 1936, to the Secretary of 
the Navy (15 C. G. 688) which apparently is to the effect that when the adver- 
tised specifications require a performance bond and the contractor furnishes 
in lieu thereof performance guaranty in some other form, there should be 
deducted from the monies due the contractor an amount equal to the premium 
on the performance bond which should have been furnished in accordance with 
the terms of the accepted bid. 

Paragraph 9 of Standard Form 22 entitled “Standard Government Instruc- 
tions to Bidders”, approved by the President November 19, 1926, states that— 

“The bond of any surety company authorized by the Secretary of the Treasury 
to do business, or of two responsible individual sureties, will be accepted as 
security for any bid or contract.” 

Shall the decision supra be construed to mean that when the advertised speci- 
fications require a performance bond there shall be deducted from the amount 
due under the contract an amount equal to the premium on a surety company 
bond in the event the contractor elects under the provision of paragraph 9 of 
standard form 22 to furnish a bond of two responsible individual sureties? 

Section 1126 of the Revenue Act of 1926, approved February 26, 1926, as 
amended by the Act of February 4, 1935, which is quoted in Treasury Depart- 
ment Circular No. 154 (Revised), dated February 6, 1935, the subject of which 
is “Acceptance of Bonds, Notes, or Other Obligations Issued or Guaranteed by 
the United States as Security in Lieu of Surety or Sureties on penal bonds” 
provides in part as follows: 

“Wherever by the laws of the United States or regulations made pursuant 
thereto, any person is required to furnish any recognizance, stipulation, bond, 
guaranty, or undertaking, hereinafter called ‘penal bond’, with surety or sure- 
ties, such person may, in lieu of such surety or sureties, deposit as security 
with the official having authority to approve such penal bond, United States 
Liberty bonds or other bonds or notes of the United States in a sum equal 
at their par value to the amount of such penal bond required to be furnished, 
together with an agreement authorizing such official to collect or sell such 
bonds or notes so deposited in case of any default in the performance of any 
of the conditions or stipulations of such penal bond. The acceptance of such 
United States bonds or notes in lieu of surety or sureties required by law 
shall haye the same force and effect as individual or eorporate sureties, or 
certified checks, bank drafts, post-office money orders, or cash, for the penalty 
or amount of such penal bond.” 

Shall the decision supra be construed to mean that when the advertised 
specifications require a performance bond an amount equal to the premium on 
a surety company bond shall be deducted from the contractor’s account in the 
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event the eontractor elects to furnish United States Liberty Bonds or other 
bonds or notes of the United States instead of a surety company bond not- 
withstanding the fact that the law authorizes the acceptance of such security 
in lieu of performance bond to guarantee faithful performance of contract? 

Occasionally a contractor requests permission to furnish a certified check or 
cash instead of a performance bond to guarantee faithful performance of a 
contract, and it will be appreciated if you will indicate the conditions under 
which performance guaranty of this character may be accepted. 

Apropos of this matter it appears from the decision supra that the term 
“performance bond” has been construed to mean the bond of a surety company 
for which a premium is charged, and that the amount representing the premium 
is included by a bidder as a part of his bid price, and that consequently when 
a successful bidder is permitted to furnish guaranty of a character other than 
a surety company bond, an amount representing the premium on the surety 
company bond should be deducted from the contractor’s account. However, a 
performance bond does not necessarily have to be a surety company bond, and 
a bidder may intend when figuring his bid to furnish a bond with individual 
sureties or United States Liberty bonds or other bonds or notes of the United 
States which he has a legal right to do, in view of which it is believed it would 
be unfair to apply the procedure stipulated in the decision supra. Therefore, it 
occurs to the Veterans’ Administration that in those instances when contractors 
will be required to furnish security to guarantee faithful performance of con- 
tracts, the advertised specifications should clearly indicate the kinds of guaranty 
that will be acceptable and require bidders to state in their bids the kind of 
guaranty they will furnish in the event awards are made to them. 

Your advice at an early date concerning the matters presented will be ap- 
preciated as the questions propounded are of paramount importance to contract- 
ing officers of the Veterans’ Administration. 


The act of August 13, 1894, 28 Stat. 278, as amended by act of 
February 24, 1905, 33 Stat. 811, provided in part— 


That hereafter any person or persons entering into a formal contract with 
the United States for the construction of any public building, or the prosecu- 
tion and completion of any public work, or for repairs upon any public build- 
ing or public work, shall be required, before commencing such work, to execute 
the usual penal bond, with good and sufficient sureties, * * 

With respect to construction contracts in connection with which 
the taking of performance bonds to protect the Government, ma- 
terialmen, and laborers was made mandatory under the provisions 
of the act of August 13, 1894, as amended, this office held that such 
bonds are required for all work estimated to cost $2,000 or more. 
However, there was no requirement that such bonds be executed 
by a corporate surety. In this connection paragraph 9, standard 
form no, 22, Standard Government Instructions to Bidders, pro- 
vides that “The bond of any surety company authorized by the 
Secretary of the Treasury to do business, or of two responsible in- 
dividual sureties, will be accepted as security for any bid or con- 
tract.” See also standard form no, 25, Standard Government Form 
of Performance Bond, approved by the President November 19, 
1926, for use where bonds are required for the faithful performance 
of Government contracts in all departments and establishments of 
the Government, which contains blank spaces for signature of either 
individual or corporate sureties. The act of August 13, 1894, as 
amended by the act of February 24, 1905, has been superseded by 
the act of August 24, 1935, 49 Stat. 793. 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 83 


Generally, in comparatively small contracts performance bonds 
need not be required, but where the need for security for the per- 
formance of such contracts is administratively determined, the ad- 
vertised conditions should clearly notify prospective bidders that 
a cash deposit, certified check, or performance bond may be fur- 
nished at their option. See A-61391, May 2, 1935. However, where 
the advertised conditions have specified the furnishing of a per- 
formance bond, the general rule is that such bond must be furnished 


for filing with the contract, otherwise the contract is not complete 
without it. 


No general rule was stated in the decision referred to in your let- 
ter, 15 Comp. Gen. 688, which involved a case wherein the contrac- 
tor had furnished neither corporate surety nor any substitute there- 
for authorized by law or regulations. 

The inquiries contained in paragraphs 2 and 3 of your letter are 
answered in the negative. The question raised in paragraph 4 ap- 
pears to be answered in the foregoing discussion. The view ex- 
pressed in the concluding sentence of paragraph 5 is correct. 

You are advised accordingly. 


(A-71351) 


RETIREMENT—CIVILIAN EMPLOYEES—ANNUITY PAYMENTS _IN- 


VOLVING MILITARY AND NAVAL SERVICE CREDITS—ADJUSTMENT 
OF WAR PERIODS 


Annuity payments to civilian employees of the United States, retired under the 
Civil Service Retirement Act of May 22, 1920, as amended, computed on 
the basis of inclusion of military or naval service not at the time of retire- 
ment made the basis for military or naval pension, are for recomputation 
on the basis of the “periods of the wars” service as changed by the act 
of August 13, 1935, 49 Stat. 614, for payment of annuities subsequent to 
said act, if the annuitants elect to receive the military or naval pension. 


Acting Comptroller General Elliott to the President, United States Civil Serv- 
ice Commission, July 30, 1936: 


There is before me for consideration your letter of February 15, 
1936, which is as follows: 


Section 5 of the Civil Service Retirement Act of May 29, 1930 (44 Stat. 468), 
provides in part: 

“Subject to the provisions of section 9 hereof, the aggregate period of service 
which forms the basis for calculating the amount of any benefit provided in 
this Act shall be computed from the date of original employment, whether as 
a Classified or an unclassified employee in the civil service of the United States, 
or in the service of the District of Columbia, including periods of service at 
different times and in one or more departments, branches, or independent 
offices, or the legislative branch of the Government, and also periods of service 
performed overseas under authority of the United States, and periods of honor- 
able service in the Army, Navy, Marine Corps, or Coast Guard of the United 
States; in the case of an employee, however, who is eligible for and elects 
to receive a pension under any law, or retired pay on account of military or 
naval service, or compensation under the War Risk Insurance Act, the period 
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of his military or naval service upon which such pension, retired pay, or ¢com- 
pensation is based shall not be included, but nothing in this Act shall be so 
construed as to affect in any manner his or her right to a pension, or to 
retired pay, or to compensation under the War Risk Insurance Act in addition 
to the annuity herein provided.” 

In the administration of the retirement law it has been consistently held 
that where a pension is based on military or naval service rendered during a 
period of war the entire service during such period shall be regarded as the 
basis for the pension, and no part thereof may be credited under the retirement 
law, but any honorable military or naval service rendered either before or 
after that period may be credited regardless of the duration of the period of 
enlistment. (22 P. & R. Dec. 29.) 

Prior to the act of March 20, 1933, Public 2, 73rd Congress, regulations 
adcopted by the Secretary of the Interior provided as follows: 

“376. War with Spain—Philippine Insurrection Service.—Service rendered 
between April 21, 1898, and July 4, 1902, which forms the basis for pension 
under the act of June 5, 1920, cannot be included in the period of service which 
forms the basis for annuity under the retirement act. Service rendered during 
the war with Spain, or the Philippine insurrection or the China relief expedi- 
tion, which forms the basis of pension under the act of May 1, 1926, shall not 
be included in the service which forms the basis for annuity, but an honorable 
service of at least 90 days between April 21, 1898, the date of commencement 
of the War with Spain, and April 11, 1899, the date of ending of said war, or 
an honorable service of a like period between April 12, 1899, and July 4, 1902, 
the ending of the Philippine Insurrection, may be credited in a claim for 
annuity by using the shorter period as the basis for pension, although such 
credit results in severing the enlistment period.” 

Section 17 of the act of March 20, 1933 [48 Stat. 11],, provides that all 
public laws granting compensation, pension, disability allowance, or retirement 
pay to veterans of the Spanish-American War, including the Boxer Rebellion 
and the Philippine Insurrection, and the World War, or to former members of 
the military or naval service for injury or disease incurred or aggravated in 
the line of duty in the military or naval service (except so far as they relate 
to persons who served prior to the Spanish-American War and to the depend- 
ents of such persons, and the retirement of officers and enlisted men of the 
Regular Army, Navy, Marine Corps, or Coast Guurd) are hereby repealed, 
and section 4 of the same act provides that the President shail prescribe by 
regulation the date of the beginning and of the termination of the period in 
each war subsequent to the Civil War, including the Boxer Rebellion and the 
Philippine Insurrection, service within which shall for the purposes of this 
act be deemed wartime service. 

Veterans’ Regulation No. 10 issued pursuant to this authority provides that: 

“I. The beginning and termination dates of the wars shall be: The World 
War, April 6, 1917, and November 11, 1918, but as to service in Russia, the 
ending date shall be April 1, 1920; the Spanish-American War, April 21, 1898, 
and August 13, 1898; the Philippine Insurrection, August 13, 1898, and July 
4, 1902, but as to engagements in the Moro Province, the ending date shall be 
July 15, 1903; the Boxer Rebellion, June 20, 1990, and May 12, 1901.” 

The act of August 13, 1935, Public, No. 269 [49 Stat. 614], 74th Congress, 
reenacts all laws in effect on March 19, 1933, granting pensions to veterans of 
the Spanish-American War, including the Boxer Rebellion and the Philippine 
Insurrection, effective from and after August 13, 1935, and repealed all acts 
or parts of acts in conflict therewith. 

Between the period from March 20, 1933, and August 12, 1935, many persons 
were separated from the Civil Service of the United States for various causes 
and applied for and were granted annuities under the Civil Service Retire- 
ment Act. In some instances, pension payments were discontinued by the Act 
of March 20, 1933, and in the computation of the applicant’s aggregate service 
for annuitable purposes, the total period or periods of their military service 
were included. Under the Act of August 13, 1935, pensions may now be re- 
stored to these persons. However, if the period of military service upon which 
the pension is based must now be excluded in the computation of allowable 
service under the Civil Service Retirement Act it will result in a reduction in 
the time base and a corresponding reduction in annuity benefits, and in some 
eases a discontinuance of annuity benefits entirely. In other cases in which the 
applicant was receiving a pension by reason of war-time military service there 
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was excluded from the computation of aggregate service under the Civil Service 
Retirement Act the service during the war periods as defined by the reguia- 
tions of the President. 

The reenactment of all laws granting pensions to veterans of the Spanish- 
American War, Philippine Insurrection and Boxer Rebellion by the Act of 
August 13, 1985, would appear to revive the former war periods, and in effect 
repeal the regulations of the President prescribing the beginning and termina- 
tion dates of these wars, In fact, Veterans’ Administration Instruction No. 4, 
Public 269, 74th Congress, Act of August 13, 1935, provides in part: 

“2. The delimiting periods of the wars named are: 

“Spanish-American War, April 21, 1898, to April 11, 1899, both dates inclusive. 

“Philippine Insurrection, April 12, 1899, to July 4, 1902, both dates inclusive; 
provided that if a person was serving with the United States military forces 
engaged in hostilities in the Moro Province, the dates herein stated shall extend 
to July 15, 1903, for the purpose of payment of disability pension pursuant to 
Public Act No. 166, 69th Congress or Public Act No. 299, 7ist Congress, as 
reenacted by Public Act No. 269, 74th Congress, 

“Boxer Rebellion, June 16, 1900, to May 12, 1901, both dates inclusive.” 

It is requested that you advise whether the computation of allowable service 
under the Retirement Act is to be made in accordance with the law and regu- 
lations in effect at the time of the employee’s separation from the service and 
the action taken on annuity claims based upon the aggregate period of the 
employee’s service under circumstances existing at the date of separation from 
service, be considered as res judicata as regards the pension base in the indi- 
vidual case, or whether such claims should be reopened for the purpose of 
changing the pension base from and after August 13, 1935, which latter pro- 
cedure would reduce the rate of annuity and in some cases terminate retire- 
ment benefits entirely, unless the annuitant elected to surrender his pension. 
In this connection, attention is respectfully invited to that portion of section 
5 of the act of May 29, 1930, which provides that nothing contained therein 
shall be so construed as to affect in any manner a person’s right to a pension 
or to retired pay, or compensation under the War Risk Insurance Act in addi- 
tion to the annuity therein provided. 


The Civil Service Retirement Act of May 22, 1920, 41 Stat. 614, as 
amended by the act of July 3, 1926, 44 Stat. 904, was amended by 
section 13 of the act of May 29, 1930, 46 Stat. 477, as follows: 


Annuities granted under the terms of this act shall be due and payable in 
monthly installments on the first business day of the month following the 
month or other period for which the annuity shall have accrued, * * 

Applications for annuity shall be in such form as the Commissioner of 
Pensions may prescribe, and shall be supported by such certificates from the 
heads of departments, branches, or independent offices of the Government in 
which the applicant has been employed as may be necessary to the determina- 
tion of the rights of the applicant. Upon receipt of satisfactory evidence the 
Commissioner of Pensions shall forthwith adjudicate the claim of the applicant, 
and if title to annuity be established, a proper certificate shall be issued to 
the annuitant * * * 

Annuities granted under this act for retirement under the provisions of sec- 
tion 1 of this act shall commence from the date of separation from the service 
and shall continue during the life of the annuitant. Annuities granted under 
the provisions of sections 6 and 7 hereof shall be subject to the limitations 
specified in said sections. 


Sections 6 and 7 of the act provide annuities for those becoming 
physically disabled or involuntarily separated from the service, such 
annuities being limited as to amount and duration and subject to re- 
adjustment under certain specified conditions. Section 8 of the act 
provides for readjudication and adjustment of annuities for those 
employees transferred between May 22, 1920, and May 29, 1930, 
effective from the latter date in cases in which the annuitant would 
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be entitled to a more substantial annuity if computed and adjusted 
under the terms of the later act. 

Under section 2 of the act of July 3, 1930 (46 Stat. 1016), all of the 
duties of the Commissioner of Pensions were conferred upon and 
vested in the Administrator of Veterans’ Affairs. 

All the. functions of the Administrator of Veterans’ Affairs and 
of the Veterans’ Administration pertaining to civil service retire- 
ment activities were transferred to and vested in the Civil Service 
Commission by Executive Order No. 6670, dated April 7, 1934 (Op. 
Atty. Gen. of March 31, 1934). 

The question presented then is whether annuitants entitled to and 
electing to receive pensions for military or naval service, effective 
from August 13, 1935, under the act of that date, reenacting the 
pension statutes repealed by section 17 of the act of March 20, 1933, 
may continue to receive civil service retirement annuities in the com- 
putation of which the same military or naval service was included, 
or whether in such cases there should be a readjudication and re- 
adjustment by the Civil Service Commission of the annuities ad- 
judicated by the Commissioner of Pensions, the Administrator of 
Veterans’ Affairs, and by the Civil Service Commission itself during 
the period March 20, 1933, to August 13, 1935. 

While it is not compulsory that an annuitant do so, it is plain 
that a civil service annuitant has an absolute right to elect to claim 
and, when otherwise entitled, to receive a pension under the pension 
acts reenacted, effective August 13, 1935. The Civil Service Retire- 
ment Act, as amended by the cited section 5 of the act of May 29, 
1930, provides in that respect that nothing in said act shall be so 
construed as to affect in any manner an annuitant’s “right to a 
pension, or to retired pay, or to compensation under the War Risk 
Insurance Act in addition to the annuity herein provided.” 

But, in computing the “annuity herein provided”, the military 
service on which the annuitant elects to receive a pension “under any 
law” is not authorized to be included, the language in the cited sec- 
tion 5 of the act providing specifically in that respect as follows: 

* * * in the case of an employee, however, who is eligible for and elects 
to receive a pension under any law or retired pay on account of military or 
naval service, or compensation under the War Risk Insurance Act, the period 


of his military or naval service upon which such pension, retired pay, or com- 
pensation is based shall not be included * * *. 


This absolute statutory prohibition is not confined to pension 
statutes previously enacted or those enacted prior to the adjudica- 
tion an employee is entitled to an annuity but applies to any case 
where the annuitant “elects to receive a pension” under “any law” 
and the election to receive the pension ipso facto terminates the 
right to receive an annuity based on the same military or naval 
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service on which the pension is received so long as the election to 
receive the pension continues. 

If this election to receive a pension and consequent readjustment 
in annuity results in any way to the disadvantage of the annuitant 
it is the annuitant’s own voluntary act, for he may forego or waive 
the pension and continue to receive his annuity undiminished. 

No considerations are presented either in the language of the 
statutes or elsewhere which would warrant a holding that annuitants 
retired between March 20, 1933, and August 13, 1935, might elect 
to receive both civil retirement annuities and pensions based on the 
same identical military or naval service whereas those retired from 
civil status either before March 20, 1933, or after August 12, 1935, 
may receive only annuity or pension, but not both, on the basis of the 
same service. 

In an opinion dated February 26, 1934, the Acting Attorney 
General stated as to the meaning of the statute here involved as 
follows: 

Section 5 of the act of May 29, 1980, was obviously purposed to guard 
against the possibility that a retired officer or enlisted man entering the civil 
service and subsequen:ly retiring therefrom should receive both military 


retired pay and civilian retired pay with respect to the same period of 
service. * * * 


Even in the absence of plain prohibitory language, it would 
require specific affirmative language before it could be held that any 


former officer, enlisted man, or employee of the United States would 
be entitled to two pensions, two retired pays, or two annuities or 
gratuities for the same service. The question has arisen repeatedly 
in the history of the pension and retirement statutes and each time 
on grounds of public policy or because expressly prohibited it has 
been held against the rights of the claimant to the dual benefits. 

In United States v. Teller, 107 U. S. 64, a veteran of the Mexican 
and other wars sought a mandamus to compel payment to him of a 
$50 per month pension granted him by a special private act of March 
3, 1879, 20 Stat. 665, in addition to $72 per month pension he had been 
paid for the same period of time and for the same military service 
under the general pension statutes. The United States Supreme 
Court cited the act of July 25, 1882, 22 Stat. 174, which, like section 
5 of the cited act of May 29, 1930, forbade double benefits for the 
same service and sustained the action of the Supreme Court of the 
District of Columbia in denying relief. See the case of Decatur v. 
Paulding, 14 Pet. 497, holding to the same effect. 

In Lochren v. United States, 6 App. D. C. 510, the power was up- 
held of the Commissioner of Pensions to reduce a rating fixed by 
his predecessor in office. 
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In Hines v. Cavanagh, 39 Fed. (2d) 517, which was one of a large 
group of similar cases, brought in the Supreme Court of the District 
of Columbia, mandamus was sought by a retired World War 
emergency officer to compel the payment of retired pay as an 
emergency officer under the Veterans’ Administration appropria- 
tion, whereas claimant already was receiving retired pay for the 
identical same military service under War Department appropri- 
ations. The United States Court of Appeals for the District of 
Columbia held that the filing of a petition under the later act con- 
stituted an election to take retired pay under that act and accepted 
that payment under the later act terminated ipso facto the right 
to receive, in addition, retired pay under the earlier acts. This de- 
cision was followed in the similar cases of Hines v. Easton, 39 Fed. 
(2d) 519, and of United States ex rel Bowling v. Hines, 50 Fed. 
(2d) 330. 

In none of these last three cases was there involved any clearly 
expressed prohibitory language such as is involved in the cited sec- 
tion 5 of the act of May 29, 1930, and later an attempt was made 
to recover double retired pay in a similar case by direct suit against 
the United States in the Court of Claims, after the present Chief 
Justice of the Supreme Court of the District of Columbia, in Pate 
e. Hines, McCarl, etc., Equity No. 50356, had in a written opinion of 
November 18, 1929, held payment of dual retired pay could not be 
required by injunction. The claim was denied on its merits by the 
Court of Claims in Pate v. United States, 78 Ct. Cls. 395, wherein 
that court, after citing the Teller case, supra, and other similar 
cases, held as to the claimant as follows: 

He made application under this act for the pay of an officer, not of the 
Regular Army who had served during the World War, but as an emergency 
officer who during such service had incurred physical disability in line of duty, 
of over 30 percent permanent disability, and his application was granted. 
His name was placed on a separate retired list of the Army known as the 
“Emergency Officers’ Retired List” and with the rank held by him when dis- 
charged from his commissioned service, and he was entitled to all the privileges 
aecorded officers of the Regular Army. It will be seen that the plaintiff has 
received an increase in retired pay from the pay of an enlisted man retired 
after 30 years’ service to that of a commissioned officer serving during the 
World War who had been a retired enlisted man and then another increase 
in compensation from a warrant officers’ pay to that of a commissioned of- 
ficer retired for disability incurred in line of duty during the World War. 
Each increase was due to some particular service to his country and each 
increase was a reward in recognition of some service. 

* * * The whole legislative history of gratuities granted by Congress 


shows a clear and unmistakable intention that a recipient shall not enjoy 
more than one at the same time * * *, 

* * * It may come from separate funds appropriated by Congress, but 
all of it comes out of the Treasury of the Government. The plaintiff is not 
entitled to more than one compensation and as he is receiving the full amount 
provided by law he can receive no more. The policy of the Government has 
always been against double pensions and compensations. * * * 

The petition is dismissed. It is so ordered. 
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There is not perceived in connection with your submission any 
field within which the doctrine of res judicata may be held to be 
operative. Such a doctrine would not be operative to preclude the 
adjustments authorized and required by the cited section 8 of the 
act of May 29, 1930, in previously established and adjudicated an- 
nuities. No more is it operative here to frustrate the plain and 
unequivocal terms of the statute which forbid payment of annuity 
based upon military or naval service after the annuitant has elected 
to receive a pension based on such service under “any statute.” 

Specifically, the conclusion must be that no use of appropriated 
moneys would be authorized for the payment of an annuity for serv- 
ice on which the annuitant has elected to receive a pension. Con- 
versely, appropriated moneys are available to pay annuities on the 
basis of military and naval service for any periods during which the 
annuitants do not elect to receive pensions thereon. 


(A-77885) 


LEAVES OF ABSENCE—SICK-—-ACT, MARCH 14, 1936—SUBSTITUTION 
FOR LEAVE WITHOUT PAY 


Under the act of March 14, 1936, 49 Stat. 1162, sick leave of absence may be 
substituted for leave without pay, and compensation previously withheld 
therefor paid, in the case of a temporary employee not engaged on con- 
struction work at hourly rates, who was absent for two days on account 
of sickness between January 1, 1936, and the date of the act, the sick 
leave accumulated from January 1, 1936, to date of return to duty fol- 
lowing the period of absence being sufficient for said purpose. 


Acting Comptroller General Elliott to the Administrator, Resettlement Admin- 
istration, July 30, 1936: 


Reference is had to your letter of July 1, 1936, as follows: 


During February 1936, a temporary employee of the Resettlement Adminis- 
tration, not engaged in construction work at hourly rates, was absent from 
duty for two days on account of illness, and presented satisfactory certificate. 
On March 26, 1936, the employee was given an appointment for the period 
of the emergency. A deduction for those days during which he had been 
absent was made by our payroll unit from the salary check due such em- 
ployee for the pay period extending from March 16, 1936, to March 31, 1936, 
after the enactment of the new leave bills. 

Section 2 of Public, No 472, 74th Congress, approved March 14, 1936, pro- 
vides as follows: 

“On and after January 1, 1936, cumulative sick leave with pay, at the rate 
of one and one-quarter days per month shall be granted to all civilian officers 
and employees, the total accumulation not to exceed ninety days. Temporary 
employees, except temporary employees engaged on construction work at hourly 
rates shall be entitled to one and one-quarter days sick leave for each month 
of service: Provided, That all such employees shall furnish certificates satis- 
factory to the head of the appropriate department or independent 
establishment.” 

Your opinion is requested as to whether the employee referred to above 
may be reimbursed for the amount deducted from his salary for the two days 
during which he was absent from duty on account of illness. 
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Your optnion is also requested on the following matters with reference 
to temporary employees, except those engaged on construction work at hourly 
rates: 

(1) May the sick leave with pay granted to such employees be accumulated, 
provided that they furnish, when absent from duty because of illness, satis- 
factory certificates? 

(2) May such employees be advanced thirty days’ sick leave with pay beyond 
accrued sick leave in cases of serious disability or illness and when required 
by the exigencies of the situation? 

(3) May the annual leave with pay granted to such employees be accumu- 


jated? 

In 15 Comp. Gen. 866, it was held as follows, quoting from the 
second paragraph of the syllabus: 

Under the act of March 14, 1936 (49 Stat. 1162), sick leave of absence may 
be substituted for leave without pay or annual leave taken by Government 
Printing Office employees because of sickness between January 1 and March 
14, 1936, only to the extent of sick leave accumulated from January 1, 1936, 
to date of return to duty following the period of absence at the rate of 14 
days per month. 

Under the ruling the employee referred to may be reimbursed 
for the amount deducted from his salary for the 2 days during 
which he was absent from duty on account of sickness by charging 
his accrued sick leave credit with 2 days. 

The questions numbered 1 and 2, regarding sick leave to tempo- 
rary employees, are answered by section 17 of the regulations pre- 
scribed by Executive Order No. 7410, while question 3, regarding 
annual leave, is answered by section 15 of the regulations prescribed 
by Executive Order No. 7409. 


(A-78345) 


RELIEF PROJECTS—EMPLOYEES’ OVERTIME SERVICES—PAY RATES 
ADJUSTED TO LOCAL WAGE CONDITIONS 


The Resettlement Administration may establish wage rates for relief-project 
employees paid on a per-diem or per-hour basis for overtime services, in 
excess of the normal per-diem or per-hour rates, on projects exempted 
from the monthly earnings’ basis set up in Executive Order No. 7046, as 
amended, with respect to projects financed under the Emergency Relief 
Appropriation Act of 1935, provided such overtime rates are in accordance 
with local wage conditions, but, as to projects financed from Emergency 
Relief Appropriation Act of 1986 funds, the rates of pay must be determined 
by the Works Progress Administration with the approval of the President. 


Acting Comptroller General Elliott to the Administrator, Resettlement Admin- 
istration, July 30, 1936: 


Consideration has been given your letter of July 10, 1936, as 
follows: 





Subsection (e) of Part I of Executive Order No. 7046, dated May 20, 1935, 
as amended by Executive Order No. 7119 of July 30, 1935, excepts from the 
monthly earnings basis set up in the order for payment to workers on projects 
financed from the Emergency Relief Appropriation Act of 1935, such projects, 
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etc., as the Administrator of the Works Progress Administration shall from 
time to time exempt, for which wage rates shall be determined in accordance 
with local wage conditions by the agency having general supervision of the 
project. Pursuant to the terms thereof, this Administration has determined, 
on projects which have been exempted by the Administrator of the Works 
Progress Administration from the monthly earnings basis, wage rates in ac- 
cordance with local wage conditions. 

Part II of the Executive order establishes maximum hours of labor, and 
provides for exceptions in the case of an emergency involving the public wel- 
fare or the protection of the work already done on a project, and in special 
and unusual circumstances when the maximum hours of work are not feasible 
or practical. Situations arise on projects on which wage rates have been de- 
termined by the Resettlement Administration in accordance with local wage 
conditions, where it is necessary, under the circumstances set forth above, to 
exceed the maximum hours of work provided for by the Executive order. On 
many such projects, local wage conditions clearly require an hourly rate for 
overtime work in excess of the hourly rate for work performed during the 
ordinary working day. It would seem that the term “in accordance with local 
wage conditions” means not only a conformity with the wages paid during the 
ordinary working day, but also with the wages paid in a particular community 
or area for work in excess or outside of such hours. In other words, if local 
wage conditions in a community within which a particular project of this 
Administration is situated require a wage for overtime work in excess of the 
wage paid for work performed during regular working hours, it would appear 
reasonable that this Administration should pay such overtime rate as being the 
local wage, to employees who are performing necessary overtime work under 
the circumstances where such work is permitted by the Executive order. 
This result would seem to follow, moreover, from the language contained in 
the Emergency Relief Appropriation Act of 1935 to the effect that the President 
shall require to be paid certain rates of pay as will accomplish the purpose 
of the act “and not affect adversely or otherwise tend to decrease the going 
rates of pay paid for work of a similar nature.” 

Your opinion is hence requested as to whether this administration may 
establish a wage rate for overtime in excess of the normal wage rate on 
projects exempted in accordance with subsection (e) of part I of Executive 
Order No. 7046, as amended, as a result of a determination that such overtime 
rate is in accordance with local wage conditions. 


Subsection (e) of part I of Executive Order No. 7046, as amended 
by Executive Order No. 7119, cited in the first paragraph of your 
letter, provides: 

Such projects, portions of projects, or activities as the administrator of the 
Works Progress Administration shall from time to time exempt, for which wage 
rates shall be determined, in accordance with local wage conditions, by the 
agency having general supervision of the project. 

The Emergency Relief Appropriation Act of 1936, Title II of the 
act of June 22, 1936, 49 Statutes 1608, appropriates the sum of 
$1,425,000,000, and, in addition, reappropriates the “unexpended 
balances of funds appropriated and made available by the Emer- 
gency Relief Appropriation Act of 1935 as the President may deter- 
mine.” Said act, 49 Stat. 1609, contains the following provision 
relating to wage rates: 


The rates of pay for persons engaged upon projects under the foregoing ap- 
propriation shall be not less than the prevailing rates of pay for work of a 
similar nature as determined by the Works Progress Administration with the 
approval of the President. 
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With respect to the rules and regulations applicable to the Emer- 
gency Relief Appropriation Act of 1936, Executive Order No. 7396 
dated June 22, 1936, provides: 

By virtue of and pursuant to the authority vested in me by the Emergency 
Relief Appropriation Act of 1936, approved June 22, 1936, I hereby order and 
direct that the expenditure of funds appropriated by said Act, and the admin- 
istration thereof, shal] be in accordance with the orders, rules, and regulations 
heretofore issued by the President relating to the expenditure of funds appro- 
priated by the Emergency Relief Appropriation Act of 1935 and to the ad- 


ministration of that act, insofar as applicable and except as to rates of pay 
and eligibility for employment. 


The Works Progress Administration is hereby authorized to continue to 
provide relief, and work relief on useful projects, under the said Emergency 
Relief Appropriation Act of 1936 in accordance with allocations of funds made 
to it by the President from time to time, and such agency is hereby authorized 
and empowered to prescribe such rules and regulations not inconsistent with 
this order as may be necessary properly to carry out the purposes of such 
Seer and the provisions of the Emergency Relief Appropriation Act of 

It is understood your question relates to expenditures on projects 
financed from funds made available under the Emergency Relief 
Appropriation Act of 1935, pursuant to which the cited Executive 
Orders, viz, Nos. 7046 and 7119, were issued, as distinguished from 
such of the unexpended funds made available under said act as may 
be reappropriated under the provisions of the 1936 act as to which 
other limitations are applicable as hereinafter stated. 

Increased rates of compensation for overtime work is a recog- 
nized wage condition both in the Federal service and in private 
industry. However, in the Government service, overtime rates are 
limited to employees paid on a per diem or per hour basis. 

Accordingly, referring to the concluding paragraph of your let- 
ter, supra, the Resettlement Administration would appear to be au- 
thorized to establish wage rates for overtime, in excess of the normal 
per diem or per hour wage rates, on projects exempted in ac- 
cordance with the conditions of Executive Order No. 7046, as 
amended, but only with respect to projects financed under the 
Emergency Relief Appropriation Act of 1935, provided such over- 
time rates are in accordance with local wage conditions. However, 
in respect of projects financed from funds made available under 
the terms of the Emergency Relief Appropriation Act of 1936, the 
rates of pay must be “determined by the Works Progress Adminis- 
tration with the approval of the President.” 


(A-61329) 
GOVERNMENT LIABILITY FOR DAMAGE TO LEASED PROPERTY 


There is no authority for payment of the cost of restoration of a building leased 
by the Government for use as a post office, where the period of occupancy 
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is in excess of 12 years and the lessor made practically no repairs 
during the entire period of occupancy, and the damages complained of are 
only such as might be presumed to result from reasonable use for the 
purpose for which leased and the period involved. 


Acting Comptroller General Elliott to the Postmaster General, July 31, 1936: 
There has been receved your letter of June 22, 1936, as follows: 


Reference is made to previous correspondence relating to the claim of Corwin 
S. Shank, lessor of the premises occupied by the University Station of the 
Seattle, Washington, post office, for restoration of the premises on the theory 
that the damage thereto has been due to the acts or negligence of Government 
employees. 

Although Mr. Shank’s claim includes items aggregating $643.46, the inspectors 
to whom the matter was referred for investigation have reported that prac- 
tically all of the items included in the claim cover damage due to ordinary 
wear and tear during the twenty-one years the Government has occupied the 
building; furthermore, that the lessor has failed to make other than minor 
repairs during the entire period of occupancy. It is their conclusion that the 
Government should pay for the damage to the plaster walls caused by the 
operation of hand trucks and the attachment of notices of various kinds to the 
walls of the workroom. It is estimated that the cost of repairing this damage 
should not exceed $20. They also recommend that the Government assume 
responsibility for the replacement of five clear glass windows at a cost of 
approximately $8.75 and two panes of obscure glass costing $5. 

It is requested that you advise whether the items listed above may be restored 
and the expense incident to such restoration charged to the Rent, Light, and 
Fuel Appropriation. 


The records of this office show that the lease dated December 4, 
1924, under which these premises are being occupied, has been ex- 
tended from time to time, the last extension being for a period of 1 


year from July 1, 1936, at an annual rental of $2,250. The lessor’s 
claim for restoration of the premises as provided for under para- 
graph 8 of the lease was considered in my decision of July 10, 1935, 
to you, and in holding that there is no authority of law for charging 
the Government for any of the items of alleged damage to the leased 
premises referred to in the postal inspector’s report of November 
14, 1934, it was stated as follows: 


Regardless of whether the condition of the premises at the expiration of the 
involved lease was due to natural weaf and tear resulting from the purposes 
for which the premises were leased—in which event there would under no 
circumstances be any liability on the part of the Government to repair or 
restore—or whether it was due to other causes for which the Government might 
be liable to restore or repair under the lease if a proper notice thereof had 
been given, such liability, if any, would be dependent upon an appropriate 
ninety-day written notice from the lessor to restore or repair. On the evi- 
dence of record, it does not appear that the lessor notified the Government of 
his intention to require restoration of the premises to previous condition “90 
days before the termination of the lease.” This requirement of the lease, hav- 
ing been made a condition precedent to any obligation on the Government to 
restore, may not be waived. 


The matter of whether the lessor’s original notice as renewed on 
August 6, 1935, requesting restoration under paragraph 8 of the lease 
constituted sufficient notice under a proposal and acceptance agree- 
ment dated August 1, 1935, extending the lease for a period not to 
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exceed one-year from July 1, 1935, at an increased rental of $2,250 
was considered in my letter of November 29, 1935, to you. You were 
advised at that time that the matter appeared to be one for the 
consideration of the Post Office Department for an inspection of the 
premises before the expiration of the period covered by the exten- 
sion agreement and a comparison of their condition existing at that 
time with their condition existing at the time of Government’s en- 
tering on same, reasonable and ordinary wear and tear, and damages 
by the elements and by circumstances over which the Government 
had no control excepted. 

You now request to be advised whether certain items of the 
“damage * * * due to the acts or negligence of Government 
employees” may be restored and the expense incident to such restora- 
tion charged to the appropriation “Rent, Light, and Fuel.” 

In the Postal Inspectors’ report referred to above it is stated as 
follows: 








5. There are two panels of obscure glass, one 20’’ x 30’’, and the other 23’’ x 
26’’, in the screen line that have been broken by carelessness on the part of 
patrons. There are five panels of plain glass in the workroom windows, each 
24"’ x 24’’, which have been broken due to the carelessness of the employees in 
the station. 
* 
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7. The walls are covered with wood lath and plaster, the same being true 
of the three columns extending from the floor to the ceiling. The plaster has 
been knocked off the wall for several feet high, and in numerous instances 
nails have been driven into the plastering, to which cords were attached for 
the placing of lights at convenient points, and for other purposes. The damage 
to the plastering extends up approximately eight feet above the floor, and in 
order to put the walls in first-class condition, the broken plaster should be 
removed, and the walls replastered to a height of not less than eight feet. In 
the lobby portion of the office, the damage to the plastering extends almost to 
the ceiling, which is 14’ high, the entire wall being discolored with ink spots 
and nail holes, and should be replastered to the ceiling. The total surface 
that would require replastering in the east, north, and west walls of the 
building is approximately 1,747 square feet. It is my opinion that the De- 
partment should assume financial responsibility for the replastering of these 
walls as outlined above.” * 


The inspectors’ report does not establish that any of the damages 
referred to therein were caused by other than reasonable and ordinary 
wear and tear, or circumstances over which the Government had no 
control. The fact that certain window panes were broken and that 
there was damage to the plaster walls caused by the operation of 
hand trucks and the attachment of notices of various kinds to the 
walls of the workroom does not establish or even indicate negligence. 
Such damages are reasonably to be expected in the use of a building 
as a post office. Also, while the rental of $1,200 per annum as fixed 
in the original lease was increased to $2,100 in the first and second 
renewals, and to $2,250 under the last renewal, it appears that the 
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lessor has made practically no repairs during the entire period of 
occupancy of more than 12 years. 

Accordingly, in view of the facts hereinbefore stated, the alleged 
damages to the building appear only such as might be presumed to 
result from its reasonable use for the purpose for which leased, and 
it must be held that there is no legal obligation on the United States 
to pay any part of the amount claimed therefor. 


(A-75568) 


VEHICLES—MOTOR-PROPELLED PASSENGER-CARRYING—RENTAL 
LIMITATIONS 


Agreements for the rental of motor-propelled passenger-carrying vehicles which 
provide for the making of all repairs, ete., by the contractor, are unautho- 
rized if they exceed the maximum limitation placed by s.atute upon the 
amount which may be expended in any one year for maintenance, upkeep, 
and repair, exclusive of the items excluded by statute, and such limitation, 
for the purpose of monthly rental payments, is for determination, gener- 
ally, on the basis of one-iwelfth of the yearly limitation, notwithstanding 
the rental basis is less than the yearly period. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 31, 
1936: 


There is before this office for consideration a question as to the 
validity of contract ER-TPS—44—429, dated November 18, 1935, en- 


tered into with the Jim Reed Chevrolet Company, Nashville, Tennes- 
see, for furnishing upon a rental basis one Chevrolet five-passenger 
four-door sedan, 1935 or 1936 model, fully equipped, for approxi- 
mately 10 months at a price of 50 cents per hour not to exceed 140 
hours or $70 per month. 

Under the terms of the contract the contractor agreed to carry 
$10,000 and $20,000 liability insurance and $5,000 property damage 
insurance, to grease and service the car, make all repairs thereto, 
and keep the car equipped with good tires for the period of the 
contract, the Government reserving the right to cancel the contract 
at any time after 30 days. 

In letter of this office dated April 20, 1936, the attention of the 
State procurement officer, Nashville, Tennessee, was called to the 
decision in 18 Comp. Gen. 458, with the request that information be 
supplied as to the value of the “authorized excepted services” within 
the meaning of the applicable decision and statute. Under date of 
April 23, 1936, the State procurement officer replied as follows: 

On November the 10, 1935, we received requisition No. 4-10-248 from the 
Works Progress Administration asking that we enter into a contract for one 
(1) five (5) passenger, four (4) door sedan automobile on a monthly rental 


basis; car to be covered by $10,000 to $20,000 liability insurance, $5,000 prop- 
erty damage; gas, oil, and grease to be furnished by the Government and 
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all other maintenance of every description to be furnished by the contractor ; 
car to be in service for approximately ten (10) months. 

It is very true that ten (10) months rental at $70.00 per month is the 
purchase price of the automobile under contract. But, as this contract has 
a thirty day cancellation clause and the car may not be used for the entire 
period of ten months, due to the maintenance cost, this office feels that it 
Was an advantage to the Government to have the car rented on this basis 
rather than to have purchased same, due to the uncertainiy of the length 
of time the car might be rented. 


While from the letter, supra, the contract was to provide that 
“gas, oil, and grease” be furnished by the Government, it is per- 
tinent to note that under the contract entered into the car was 
“to be greased * * * at contractor’s expense.” 

Section 3 of the act making appropriation for the Treasury and 
Post Office Departments for the fiscal year ending June 30, 1936, 


and other purposes, approved May 14, 1935, 49 Stat. 243-44, 
provides in part as follows: 


No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 1936, 
whether contained in this act or any other act, shall be expended— 

(a) To purchase any motor-propelled passenger-carrying vehicle (exclusive 
of busses, ambulances, and station wagons), at a cost, completely equipped 
for operation, and including the value of any vehicle exchanged, in excess 
of $750, unless otherwise specifically provided for in the appropriation. 

* * * ” + 7» ° 


(c) For the maintenance, upkeep, and repair (exclusive of garage rent, 
pay of operators, tires, fuel, and lubricants) on any one motor-propelled 
passenger-carrying vehicle, except busses and ambulances, in excess of one- 
third of the market price of a new vehicle of the same make and class and 
in no case in excess of $400. 


In construing identical provisions in former statutes it was held 
in 14 Comp. Gen. 325, at page 326, that: 


* * * These statutory restrictions have for their purpose not only the 
restriction of the amounts to be spent for maintenance, upkeep, and repair, 
but also restrictions upon the purchase price to be paid for automobiles. It 
is not contemplated that the restrictions upon the purchase of automobiles 
may be avoided by the rental of automobiles instead of their purchase (4 Comp. 
Gen. 836.) Accordingly, no items may be allowed as rental which would not 
come under the head of “Maintenance, upkeep, and repair”, with the exception 
provided in section 3 (c) of the statute, as to do so would be expending moneys 
for items which would otherwise be absorbed in the purchase price of the 
automobiles when Government owned, and would thus avoid the restriction 
on the price which could be paid therefor. 

Accordingly, no rental agreement may exceed the maximum limitation 
placed by the statute upon the amount which may be expended in any one 
year for the maintenance, upkeep, and repair, exclusiye of garage rent, pay 
of operators, tires, fuel, and lubricants. Proposals and/or rental agreements 
included in the consideration payment for furnishing any of the authorized 
excepted services should specify the amounts allotted to such services. 


It is stated in the State procurement officer’s letter, supra, that 
$700 is the purchase price of the car. If such be the fact it would 
appear that under the limitations of the above-quoted statute only 
one-third of that amount might lawfully be expended for rental 
thereof during the period of a fiscal year, or one-twelfth of one-third 
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of the amount for any one month during the fiscal year when the 
contractor was to furnish all repairs, etc., not excluded by the stat- 
ute. It is immaterial whether the car be used for a period less than 
that covered by the contract—the rate per month computed on an 
annual basis being, generally, the controlling factor. 

It is noted in the instant case that the contractor has agreed to 
furnish only one of the items excluded from the statutory limita- 
tion, namely, grease. The cost of this item is not shown, but it 
would not appear that the cost thereof would equal or approxi- 
mate the difference between the amount properly allowable for rental 
of the automobile under the statute and the amount called for by the 
contract on a yearly basis. 

Accordingly, on the basis of the present record the contract does 
not appear to be in accord with the above quoted statute and deci- 
sion, and the vouchers submitted thereunder for preaudit by this 
office will be returned without certification for payment. 


(A-77901) 


CONTRACTS—SPECIFICATIONS—DRAYAGE OF FEDERAL SUPPLIES— 
STATE MOTOR TRANSPORTATION ACTS 


Advertised specifications for the drayage of Federal supplies may not restrict 
competition thereunder to bidders quoting rates prescribed in accordance 
with State motor transportation acts. 


Acting Comptroller General Elliott to the Secretary of the Interior, July 31, 
1936: 


There has been received your letter of July 2, 1936, with enclosures, 
concerning a request of the Public Utilities Commissioner of Oregon 
that advertisements of the Indian Service, Department of the Inte- 
rior, for bids for the drayage of supplies to Warm Springs, Oreg., 
be so framed “as to insure compliance by carriers with Oregon Motor 
Transportation Act and particularly lawful rates prescribed by” the 
Public Utilities Commissioner of the State of Oregon—the question 
for decision being, in effect, whether, in view of the terms of section 
3709, Revised Statutes, the United States properly may provide in 
its specifications that no bids will be considered which do not comply 
with such rates as may be promulgated by the Public Utilities Com- 
missioner for Oregon for the drayage of supplies, etc. 

Section 22 of the Interstate Commerce Act provides that nothing 
contained therein should prevent the carriage, storage, or handling 
of property free or at reduced rates for the United States, State, or 
municipal governments, and said Interstate Commerce Act was 
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amended by the act of August 9, 1935, 49 Stat. 543, 557, so as to 
make the laws to regulate motor carriers a part of the Interstate 
Commerce Act and subject to all the rules and regulations thereof 
which, of course, include the above-referred-to section 22 permitting 
lower rates, etc., for services rendered to the United States. A State 
may not, generally, interfere with the right of the United States to 
operate over public roads either by means of a Government truck or 
a contractor engaged by the Government for the exclusive purpose 
of transporting Federal supplies, and an invitation for bids may not 
contain restrictions which would defeat the purpose of or contra- 
vene the Federal laws relating to the obtaining of supplies or services 
after advertising. See 15 Comp. Gen. 425; also, A-68842, dated 
April 15, 1986. 

Accordingly, you are informed that specifications advertised pur- 
suant to section 3709, Revised Statutes for the drayage of Federal 
supplies may not restrict the competition to bidders quoting rates 
prescribed by the Public Utilities Commissioner of Oregon. Further- 
more, it is not the duty or responsibility of contracting officers of 
the Federal Government, by means of restrictive specifications, to 
enforce carriers to comply with the requirements of motor transpor- 
tation acts of a State. 

The papers enclosed with your letter are returned as requested. 


(A~78046) 


CONTRACTS—MISTAKES IN BIDS—PROCEDURE AND DISPOSITION OF 
CERTIFIED CHECK SUBMITTED WITH BID 


Where a bidder refuses to enter into a contract because of an alleged mistake 
in bid and it is determined from the circumstances involved, and the 
bidder’s own admission of negligence in the preparation of its proposal, that 
relief may not be granted from the obligation assumed in the submission 
of the bid, the certified check furnished with the bid is for covering 
into the Treasury as a miscellaneous receipt. 


Acting Comptroller General Elliott to the Secretary of the Treasury, July 31, 
1936: 


There has been received from the Commandant, United States 
Coast Guard, a letter dated July 10, 1936, file CE-201 0035, forward- 
ing for disposition a certified check in the amount of $500 submitted 
with the low bid of the Pasquale Contracting Co., Jamaica Plain, 
Mass., for construction work at the North Scituate Coast Guard 
Station, Scituate, Mass., the bidder having refused to execute a 
contract on the ground of mistake in the price quoted. 

Bids were requested May 8, 1936, for opening June 2, 1936, for 
furnishing all labor and materials and performing all work required 
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in the construction of a dwelling, garage, and accessories at the North 
Scituate Coast Guard Station. Six bids were received in response to 
the invitation, as follows: 

Pasquale Contracting Co., Inc : : $34, 990 
Olson and Appleby 36, 980 
Koslow and Ritchie 39, 313 
J, Malaguti and Sons, Inc 44, 715 


Walter Bs Basttetinns— is} niscics nies sda. wba 46, 245 
Maurice M. Devine, Inc 48, 986 


By telegram of June 4, 1936—two days after the bids were 
opened—to Headquarters, United States Coast Guard, the low bidder 
asserted that a serious error had been made in computing its bid 
and requested permission to withdraw the bid. On the same date 
Headquarters informed the bidder there was no administrative au- 
thority to allow withdrawal of a bid after opening and that its bid 
was accepted, and requested the bidder to advise whether it would 
execute a contract and bond or would default. 

The bidder advised on June 6, 1936, that it was attempting to 
get a bond and if successful would execute the contract, but on June 
17, 1936, the said bidder telegraphed that it had made a careful 
reestimate of the cost of the project and determined that the min- 
imum cost thereof was $38,000; that if an error had not been made 
in its proposal it would have quoted a price of $39,990; that it could 
not stand the loss which would be incurred by entering into the 
contract and was unable to obtain a bond. The bidder requested 
that consideration be given the fact it had made an error, and re- 
quested return of its certified check. Accordingly, on June 17, 1936, 
the low bidder was declared in default, and the contract was subse- 
quently awarded to the next low bidder in the amount of $36,980. 

As you were advised in my letter of June 23, 1936, A—76315, the 
procedure set forth in decision of February 2, 1929, 8 Comp. Gen. 
397, should be followed in all cases of alleged mistake in bids; that 
is, the contracting officer should, before making an award, transmit 
to this office the bid in which the error is alleged, an abstract of all 
bids received, a copy of the specifications and all correspondence 
relative to the alleged error, with administrative report, for de- 
termination whether the bid may be corrected or the bidder relieved 
of its obligation under the bid. 

Since award has already been made in this case, there is for con- 
sideration whether the certified check in the amount of $500 submitted 
by the low bidder with its bid—apparently as a guaranty that it 
would execute a contract and performance bond if tendered the 
award—may be returned as requested, and whether the low bidder 
is chargeable with any additional amount by reason of the loss to the 
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Government resulting from its failure to perform in accordance with 
its accepted bid. 

By paragraphs 14 and 19 of the Standard Government Instructions 
to Bidders, which all bidders were directed to read before prepara- 
tion of their bids, bidders were advised that negligence on the part 
of any bidder in preparing his bid conferred no right to withdrawal 
after the opening thereof, and that failure to examine the maps, 
drawings, specifications, etc., would be at the bidder’s own risk and 
he could not secure relief on the plea of error in the bid. While 
this office has authorized relief of bidders in certain cases on the 
basis of mistake asserted after the opening, it has been held that to 
justify such action the evidence of mistake must be such as to show 
conclusively that a mistake has been made, in what it consists, and 
how it occurred. 9 Comp. Gen. 339; 14 éd. 78. 

In the case of Crilly v. Board of Education, 54 Til. App. 371, the 
plaintiff, who had submitted a bid for the erection of a building, 
alleged that by a clerical error his bid was $3,000 less than intended 
and requested relief in equity in the form of correction of his bid 
and return of the deposit made in connection therewith. The courts 
refused to grant relief, on the ground that if a mistake had been 
made it might easily have been avoided by the exercise of ordinary 
care. In Brown v. Levy, 29 Tex. Civ. App. 389, 69 S. W. 255, re- 
turn of a bid deposit on a plea of error in adding the items involved 
was likewise refused, the court holding that validity of the contract 
which arose on acceptance of the bidder’s offer was not affected by 
the fact that the bidder had made a miscalculation in his preliminary 
estimates. See, also, decision of June 3, 1936, A—75520, 15 Comp. 
Gen. 1049. 

No evidence has been presented in this case to support the state- 
ments of the Pasquale Contracting Co. to the effect that it 
made a mistake in its bid. Any mistake that may have been made 
was admittedly the result of the bidder’s own negligence in the prepa- 
ration of its proposal. There was nothing in the bid itself or as 
compared with the other bids received, which might have put the con- 
tracting officer on notice that a mistake had beer made or caused him 
to request verification of the bid. With respect to the low bidder’s 
statement that the work could not be done for less than $38,000, it 
appears the next low bidder has accepted award at its bid price of 
$36,980. 

There being no basis for relieving the Pasquale Contracting 
Co., Inc., from the obligation assumed in submission of its bid, 
which was accepted in good faith, the certified check furnished as 
security may not be returned to the bidder but should be deposited 
and covered into the Treasury as a miscellaneous receipt. There 
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should be forwarded to this office copies of the original invitation 
and specifications and any other papers showing the exact conditions 
under which the bid and certified check were submitted in order that 
it may be determined whether there is any reason why the low bidder 
should not be held liable for the difference between its bid and the 
next lowest bid and called upon to remit the balance of $1,490 remain- 
ing after collection of the amount of the certified check. 
The certified check is returned. 


(A-78064) 
EXPENSES OF INDIAN POLICE ATTENDING COURT 


The expenses incurred by Indian police in attendance upon Federal courts, in 
their official capacity and in connection with matters relating to their 
official duties, for the purpose of aiding the prosecution or testifying as 
witnesses, are chargeable to the appropriation under which they are offi- 
cially operating and not to the judiciary appropriation “Fees of witnesses, 
United States courts”, notwithstanding the Department of the Interior has 
no control over the fixing of trial dates, the number of police required to at- 
tend, or, that the appropriations for the Indian Service for the expenses of 
such police may not be sufficient in amount to meet the requirements of 
such service. 


Acting Comptroller General Elliott to the Secretary of the Interior, July 31, 
1936: 


There has been received your letter of July 6, 1936, as follows: 


The Indian Service has received reports from various superintendents of 
Indian reservations relative to difficulties being experienced near the end of 
every fiscal year in the matter of the payment of expenses of Indian police at 
their jurisdictions attending Federal court in response to subpoenas issued 
from said court. 

Under date of November 7, 1908, the Comptroller of the Treasury rendered 
a decision (15 Comp. Dec, 300), from which the following is quoted from the 
syllabus thereof: 

“If an officer of the Government attends upon the United States courts or 
before United States commissioners in his official capacity in connection with 
the examination or trial of persons charged with violations of certain laws 
relating to the work of his department and it is his duty under the laws or 
regulations governing his appointment to aid in the prevention, detection, sup- 
pression, punishment, or prosecution of said violations or offenses, then his 
proper actual traveling expenses, incurred by reason of his attendance upon 
such examination or trial, are properly chargeable to the appropriation out of 
which his ordinary traveling expenses are usually paid, notwithstanding the 
fact that he may be called and testify in the case as a witness; but when 
a salaried Government employee is subpoenaed as a witness, and he so attends, 
otherwise than as above stated, he is entitled to reimbursement of his actual 
expenses (section 850 of the Revised Statutes) by the marshal from the 
appropriation ‘Fees of witnesses, United States courts.’ ” 

Under this decision, the expenses of Indian police officers are required to 
be met by the Indian Service. Many cases have arisen where the available 
balance in the appropriation “Pay of Indian police” is insufficient to meet, the 
expenses incurred by the policemen attending Federal court. As this fund 
cannot be supplemented by other Government appropriations, the superintend- 
ents are at a loss as to how to meet this expense. Neither the Indian Service 
nor the superintendent in charge of the particular agency has any control 
over the time of holding the particular trial, and it is embarrassing to the 
superintendent to be called upon to pay the expenses of employees in such 
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cases when.-they have no applicable funds available, and to make payment 
would cause a deficit. Usually these Indian police are not in a position to 
pay their own expenses and wait for possible reimbursement through a de- 


ficiency appropriation. The same may be true at times of other classes of 
employees, 


In such cases, where the agency has no applicable funds to meet the ex- 
pense, it seems that some provision should be made whereby the branch of 
Government requiring the expenditure of funds at that particular time would 
pay the necessary expenses. 

Your advice is desired, therefore, as to whether it would be possible, when 
subpoenas are issued for the attendance of Indian police or other employees 
at Federal court and Indian Service funds for the payment of their expenses 
are exhausted, for the superintendent of the particular reservation to certify 
to the fact that no funds are available for the payment of their expenses, and 
to have such expenses met from the appropriation, “Fees of witnesses, United 
States courts” or other appropriation applicable to the expenses of the courts. 

The established rule governing payment of expenses of attendance 
upon courts of officers whose official duty it is to aid in the investi- 
gation and prosecution of violations of law is that if they so attend 
for the purpose of aiding the prosecution or testifying as a witness 
to the facts which they have officially investigated their expenses 
so incurred are chargeable to the appropriation under which they 
are officially operating and not to the judiciary appropriation, “Fees 
of witnesses, United States courts” (In this connection, see 14 
Comp. Dec. 80, 516; 15 id. 154, 298, 594, 757; 16 id. 411, 838; 20 id. 
195; 27 2d. 199, 1039; 2 Comp. Gen. 629; 5 id. 677; and 15 zd. 785.) 

Section 3678, Revised Statutes, requires that the sums appropriated 
for the various branches of expenditure in the public service shall be 
applied solely to the objects for which they are respectively made, 
and for no others. 

The fact that the appropriations made to the Indian Service for 
the expenses of the Indian police officers may not be sufficient in 
amount to meet the requirements of such service cannot operate to 
authorize the use of another appropriation made to the Department 
of Justice, for expenses of “Fees of Witnesses, United States Courts”, 
in order to supplement the Indian Service appropriation. The spe- 
cific amount appropriated for the Indian Service must be taken and 
considered as a legislative limitation of the amount made available 
for expenditures by the Indian Service—the matter of supplement- 
ing such appropriation being one for submission to the Congress. 
While your Department may have no control over the fixing of the 
dates for such trial or over the number of Indian police who may 
be required to attend same, it does have control over other obliga- 
tions under the appropriation involved and should so conserve the 
appropriation that there would remain a balance sufficient to take 
care of the contingency of Indian police being called to trials during 
the latter part of the fiscal year. 
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Answering your question specifically, you are advised that the 
exhausting of the appropriation under your admiunistrative control 
otherwise available for these expenses cannot operate to make said 
expenses a proper charge under the Department of Justice appro- 
priation, “Fees of Witnesses, United States Courts.” 


(A~78472 


PAY AND ALLOWANCES—NAVAL RESERVE—ACTIVE DUTY AND 
ACTIVE DUTY FOR TRAINING—STATUTORY LIMITATIONS 


The limitations of the Navy appropriation act of June 3, 1936, 49 Stat. 1403, 
do not prohibit payment to officers of the Naval Reserve above the rank 
of lieutenant, on training duty not in excess of 15 days, of the pay and 
allowances of their grade for the actual training time, plus travel time to 
and from such duty. 

Under the limitations of the Navy appropriation act of June 3, 1936, 49 Stat. 
1403, officers of the Naval Reserve above the rank of lieutenant, other than 
the nineteen specifically provided for by said act, placed on active training 
duty for more than 15 days, are not entitled to any pay or allowances for 
the period of active training duty in excess of 15 days other than for travel 
time to and from such duty. 

Under the limitations of the Navy appropriation act of June 3, 1936, 49 Stat. 
1403, officers of the Naval Reserve above the rank of lieutenant, other than 
the nineteen specifically provided for by said act, on active duty, as dis- 
tinguished from active duty for training, in excess of four months, are not 
entitled to any pay and allowances for the excess period, notwithstanding 
said active duty may be partly in two fiscal years. 


Acting Comptroller General Elliott to the Secretary of the Navy, July 31, 1936: 
By your direction in first indorsement, July 13, 1936, there has 


been received letter to you of July 2, 1936, from the Paymaster 
General of the Navy, as follows: 


Subject: Pay and allowances, officers of the U. S. Naval Reserve. 
Reference: (a) Act of 3 June 1936, Public, No. 636. 
(b) Section 11, act of February 28, 1925. 
(c) Paragraph G-4 (e), appendix A, Bureau of S. and A. Manual. 

1. Reference (a) contains the following provision: 

“* * * That no appropriation contained in this Act shall be available 
to pay more than nineteen officers of the Naval Reserve and one officer of 
the Marine Corps Reserve above the grade of lieutenant or captain, respec- 
tively, the pay and allowances of their grade for the performance of active 
duty other than the performance of drills or other equivalent instruction or 
duty, or appropriate duties and the performance of fifteen days’ active train- 
ing duty, and other officers above such grades employed on such class of active 
duty (not to exceed four months in any calendar year) shall not be entitled 
to be paid a greater rate of pay and allowances than authorized by law for 
a lieutenant of the Navy or a captain of the Marine Corps entitled to not 
exceeding ten years’ longevity pay * * *.” 

2. In view of the provisions of this statute, it is recommended that the 
following questions be presented to the Comptroller General for decision: 

(A) Is an officer of the Naval Reserve, above the rank of lieutenant, on 
training duty not in excess of 15 days, entitled to the pay and allowances of 
his rank and length of service for the time involved in traveling to and from 
such training duty, via the shortest usually traveled route? For example: 
A lieutenant commander of the Naval Reserve is under orders to perform 14 
days’ training duty during the current fiscal year. The travel to and from his 
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home and the place of training duty, via the shortest usually traveled route 
involves 4 days. Is such officer entitled to the pay and allowances of a lieu- 
tenant commander for 18 days? 

(B) To what rate of pay and allowances is an officer of the Naval Reserve, 
above the rank of lieutenant, entitled for periods of training duty (with 
pay), in excess of 15 days during the current fiscal year? For example: A 
lieutenant commander of the Naval Reserve is under orders to perform 30 
days’ training duty. It appears clear that such officer is entitled to the pay 
of a lieutenant commander for the first 15 days of such training duty. To 


what rate of pay and allowances is he entitled for the last 15 days of such 
training duty? 


(C) In the case of an officer of the Naval Reserve, above the grade of 
lieutenant (not included among the excepted nineteen) on active duty (as 
distinguished from “active duty for training’) during the current fiscal year, 
in excess of four months in any calendar year, to what rate of pay and 
allowances is he entitled for such active duty for the period in excess of four 
months in any calendar year? 

The term “15 days’ active training duty” as used in the statute 
has reference to the annual training period, “not to exceed 15 days”, 
which, under section 20 of the Naval Reserve Act of February 28, 
1925, 43 Stat. 1085, officers and men of the Fleet Naval Reserve 
may be required to perform unless excused therefrom by the Secre- 
tary of the Navy. Section 11 of the same act authorizes pay and 
allowances while on authorized travel to and from such training duty. 
A reasonable construction of the language “15 days’ active train- 
ing duty” with reference to sections 11 and 20 of the Naval Reserve 
Act is that it contemplates training periods of 15 days or less 
plus the necessary travel time in going to and returning from such 
duty. Accordingly, when the actual training period does not exceed 
15 days, the officer is entitled to pay and allowances of his grade 
for the actual training time, plus travel time to and from such duty. 
Question (A) is answered in the affirmative. 

In answer to question (B), the limitation in the appropriation is 
that except for the 19 officers in the Naval Reserve, no funds therein 
appropriated shall be available for the pay and allowances of their 
grade of officers above the grade of lieutenant for the performance of 
active duty other than, among other exceptions, “the performance 
of 15 days’ active training duty”, with a further provision that 
officers above such grade other than the 19 provided for may be 
“employed on such class of active duty (not to exceed 4 months in 
any calendar year).” The provision for employment for 4 months 
at reduced pay on active duty other than for the performance of 15 
days’ active training duty is therefore active duty other than for 
training. The appropriation having limited in this respect the active 
training duty of officers above the grade of lieutenant to 15 days, an 
officer placed on active training duty for more than 15 days would not 
be entitled to any pay or allowances for the period of active training 
duty in excess of 15 days other than pay for the travel time as in- 
dicated in answer to question (A). Your question (B) is answered 
accordingly. 
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Answering your question (C), the statute limits the period “on 
such class of active duty” for officers above the grade of lieutenant 
except the 19 provided for to “not exceeding 4 months in any calen- 
dar year” and provides that for such active duty they “shall not 
be entitled to be paid a greater rate of pay and allowances than 
authorized by law for a lieutenant of the Navy or a captain of the 
Marine Corps entitled to not exceeding 10 years’ longevity pay.” 
The linitation of the statute applies to “such class of active duty” 
during calendar years and if the officer is on “such class of active 
duty” for a longer period than 4 months during a calendar year, 
irrespective of the fact that the period of “such class of active duty” 
may have been in 2 fiscal years, he is not entitled to any pay or 
allowances for the period or periods in excess of 4 months during 
the calendar year. 


(A-72714) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS MARCH 14, 1936, AND 
PRESIDENTIAL REGULATIONS—GOVERNMENT PRINTING OFFICE 


Compensation or retirement fund deductions are required in the case of an 
employee advanced current annual leave with pay who resigns before earn- 
ing said advanced leave, notwithstanding prior service of five years, the 
length of service beyond the first year being immaterial. 

Employees transferred to the Government Printing Office prior to July 1, 1936, 
with accumulated annual and sick leave to their credit in the department 
from which transferred may not be credited with such accumulated leave, 
there having been no provision in the temporary leave regulations of that 
office under the act of March 14, 1986, or otherwise, for such credit. 

The date of discharge of an employee who is involuntarily separated from the 
service for cause due to his own misconduct may be fixed effective im- 
mediately, or at the expiration of accrued leave, in the discretion of the 
head of the department concerned. 

The leave acts of March 14, 1936, and the President's uniform regulations there- 
under, do not require any change in the rule that temporary employees are 
not entitled to military leave. 

Sick leave advances made to employees during the period January 1 to July 1, 
1936, are for consideration in determining the maximum number of three 
sick leave advances authorized to be made during the current calendar year 
under section 3 of the uniform sick leave regulations. 

Deductions are not required from retirement funds to the credit of employees 
who were advanced sick leave and were separated from the service between 
January 1 and July 1, 1986, because of retirement for age, disability, or 
reduction in force, in the absence of an administrative regulation otherwise. 

Section 11 of the uniform regulations, excluding from sick leave days on which 
per diem and per hour employees are in a nonpay status, being effective 
from July 1, 1936, no adjustment is authorized by reason thereof because of 
sick leave charged to such employees for the period prior to July 1, 1936, 
under the rule set forth in 15 Comp. Gen. 866, 
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Sick leave days taken on personal certification during the period January 1 to 
July 1, 1936, are for consideration in determining the maximum number of 
twelve days allowable on personal certificate during the calendar year 
under section 14 of the uniform sick leave regulations. 

Probationary employees are entitled to sick leave under the act of March 14, 
1936, but may not be granted advance sick leave in excess of the amount 
that would accrue during the probationary period. 

Section 18 of the uniform sick leave regulations which provide that sick leave 
as accumulated may be substituted for leave without pay or annual leave 
taken because of illness between January 1 and March 14, 1936, by employees 
not entitled to sick leave under prior law does not require any readjustment 
in the compensation or leave records of employees of the Government Print- 
ing Office made under the rule laid down in 15 Comp. Gen. 866, that such 
leave may be substituted for sick leave only to the extent of sick leave accu- 
mulated from January 1, 1936, to date of return to duty following the period 
of absence, at 14 days per month. 

Section 19 of the uniform sick leave regulations which provides that “Sick leave 

taken in excess of 14% days a month during the period between January 1 

and March 14, 1936, shall be charged against sick leave subsequently accu- 

mulating”, has no application to the Government Printing Office, the em- 

ployees of said office not having been entitled to sick leave prior to March 14, 

1936. 


Acting Comptroller General Elliott to the Public Printer, August 1, 1936: 

Consideration has been given your letter of July 20, 1936, request- 
ing decision upon a number of questions arising under the President’s 
uniform annual and sick leave regulations. You have stated a series 
of questions numbered from (1) to (4), inclusive, under the annual 
leave regulations and another series under questions numbered from 
(1) to (8), inclusive, under the sick leave regulations. Each series 
of questions will be stated and answered separately in the order 
presented. 


With reference to annual leave these questions are: 

(1) In the case of an advance of all current annual leave to an employee who 
has been in the service for five years, is a deduction of the unearned portion of 
such leave necessary in case the employee resigns before the expiration of the 
year? Under section 3 of the Executive order such deductions are apparently 
necessary and section 6 appears to limit such grants to accumulated leave plus 
current accrued leave. While the Government Printing Office has never allowed 
leave in advance of that earned, it is understood that it has been the practice in 
many departments to allow annual leave for the full year in such cases, and if 
such practice is permitted under the law, the Government Printing Office 
regulations will be drawn accordingly. 

(2) May the Government Printing Office credit an employee who was trans- 
ferred into the Government Printing Office subsequent to the passage of the 
act but prior to July 1, 1986, with any accumulated leave or current accrued 
leave to his credit in the department from which he was transferred—in view 
of the fact that it had been the established custom prior to the receipt of the 
present executive order to give no consideration to leave earned in other de- 
partments in cases of this kind? 

(3) Is leave to be confiscated in the case of an employee involuntarily sepa- 
rated from the service as a result of his own misconduct? This question arises 
as a result of the wording of section 7 of the executive order. 

(4) As a result of the passage of the act of March 14, 1936, allowing annual 
leave to temporary employees, does it follow that temporary employees are 
entitled to military leave? This question arises from the fact that the Comp- 
troller General’s decision (6 Comp. Gen. 178), holding that temporary em- 
ployees are not entitled to military leave, is based upon the principle that a 
leave of absence with pay is inconsistent with temporary employment. 
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Sections 2 and 3 of the uniform annual leave regulations, Executive 
Order No. 7409, dated July 9, 1936, provide as follows: 


Sec. 2. Permanent employees who have been employed continuously for one 
year or more and who do not contemplate leaving the service during the cur- 
rent calendar year, shall be entitled to annual leave with pay at any time 
during such calendar year not in excess of 26 days, and in addition may be 
granted accumulated leave, provided that the total leave granted at any time 
during a calendar year shall not exceed the amount of the accumulated leave 
and the current accrued leave, except that in unusually meritorious cases 
employees may be granted both accumulated and current annual leave. 

Sec. 3. Unaccrued leave shall be granted only with the express understanding 
that if such leave is not later earned during the calendar year, deductions will 
be made for the unearned portion from any salary due the employee, or any 
deductions in the retirement fund to the credit of the employee. 

Question (1) is answered in the affirmative, the length of service 
beyond the first year being immaterial. 

The uniform annual leave regulations are specifically made effec- 
tive as of July 1, 1936. Section 20 of said regulations ratifies the 
temporary leave regulations issued by the heads of the various de- 
partments and independent establishments under authority of Execu- 
tive Order No. 7231, dated March 21, 1936, effective prior to July 1, 
1936. As there was no provision in the temporary annual leave 
regulations of the Government Printing Office or otherwise for 
crediting employees transferred into the Government Printing Office 
prior to July 1, 1936, with leave accrued to their credit in the depart- 
ment or independent establishment from which transferred, ques- 
tion (2) is answered in the negative. 

Section 7 of the uniform annual leave regulations provides as 

S 
follows: 
The date of a discharge of an employee who is involuntarily separated from 


the service other than for cause due to his own misconduct shall be fixed 
to permit the allowance of all accumulated leave and current accrued leave. 


It has been held that the act of March 14, 1936, 49 Stat. 1161, 
makes the granting of leave mandatory, A-77697, July 27, 1936, 16 
Comp. Gen. 74. There is nothing in the act expressly or im- 
pliedly denying accrued leave to employees discharged for cause 
due to misconduct. While it may be implied from section 7 of 
the regulations, swpra, that accrued leave is for forfeiting in the 
case of an employee involuntarily separated for cause due to his 
own misconduct, there is no express direction that that be done. 
Thus this section of the regulations is not necessarily to be regarded 
as requiring confiscation of accrued annual leave of an employee 
discharged for cause due to his own misconduct. In other words, it 
would appear to be optional with the head of the establishment 
whether, in such cases, the discharge be made effective immediately 
or at the expiration of accrued leave. Question (3) is answered 
accordingly. 
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Question* (4) is answered in the negative, the leave acts of March 
14, 1936, and the uniform leave regulations not being determinative 
of any question involving the granting of military leave. 


With reference to the regulations covering the application of the sick leave 
law, as outlined in the Executive order of July 9, 1936, the following questions 
have arisen: 

(1) Are the advances made under section 3 prior to July 1, 1936, to be 
taken into consideration in determining the number of advances to be allowed 
during the present fiscal year? In other words, is an employee who had 
three advances prior to July 1 to be denied any further advances for the current 
calendar year, notwithstanding the fact that the advances were for short 
periods, well justified under the law, and that the employee had no knowledge 
that such advances would be limited to three? 

2) May the Government Printing Office—under the conditions outlined in 
question 2 above—credit employees transferred into the office with the accumu- 
lated sick leave to their credit at the time they are transferred? 

(3) Were deductions from the retirement fund of employees who had been 
advanced sick leave in an amount in excess of that accumulated necessary in 
the cases of those employees retired for age or disability or reduction in force 
between the effective date of the act and July 1? Under section 10 of the 
Executive order, it is clear that such deductions are not necessary after July 1. 

(4) Does the last sentence of section 11 of the Executive order reading “For 
such days as per diem and per hour employees would not be in a pay status 
no sick leave shall be charged” abrogate the decision of March 27, 1986 (15 
Comp. Gen. 866) to the Public Printer holding that Sundays, holidays, and 
non-work days are charged as sick leave under the act of March 14, 1936? If it 
is held that the decision is abrogated, will it be necessary to go back over the 
pay rolls and leave records of the Government Printing Office prior to July 1 to 
make the adjustments necessitated by a compliance with such decision or is this 
section controlling from July 1, 1936 only? 

(5) How many days sick leave may be allowed, under section 14 of the 
Executive order, on the applicant’s signed statement unsupported by a certificate 
of a registered practicing physician or other practitioner for the period from 
July 1 to December 31, in view of the fact that prior to July 1, the regulations 
of the Government Printing Office did not limit the number of days taken on 
personal certification? In other words, are the days taken on personal certifica- 
tion prior to July 1 to be considered in determining the number of days which 
can be allowed after July 1? 

(6) May sick leave be advanced to probationary employees? In this con- 
nection the difference in the wording of section 2 of the annual leave regulations 
which mentions “permanent employees” and section 1 of the sick leave regula- 
tions which uses the term “employees” unmodified, and the fact that section 
17—prohibiting advances to temporary employees—fails to mention probation- 
ary employees, would seem to indicate that advances to probationary employees 
could be made, notwithstanding the fact that the Government is not protected 
by retirement deductions. 

(7) Does section 18 require any adjustment other than that made in accord- 
ance with the decision of March 27, 1936, to the Public Printer which reads in 
part as follows: 

“While the period of service for which sick leave accrues under the act 
began January 1, 1936, as provided by section 2 of the act, there is no indica- 
tion that section 3, authorizing the advance of sick leave beyond accruals not 
to exceed 30 days, was intended to operate retroactively. Therefore, in answer 
to questions 1 and 2, you are advised that sick leave of absence—otherwise 
allowable under the act—may be substituted for leave without pay or annual 
leave taken by employees of the Government Printing Office between January 1 
and March 14, 1936, only to the extent of the sick leave which had accumulated 
for the period of absence at the rate of one and one-quarter days per month,” 

It is believed that section 18 of the sick leave regulations was inserted in 
order to carry out the decision and that its application is, therefore, limited to 
the sick leave accumulated from January 1, 1936, to date of return to duty fol- 
lowing the period of absence at the rate of one and one-quarter days per month. 
It was on this basis, of course, that the leave records, pay rolls and cost accounts 
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have been prepared. However, in view of the manner in which section 18 is 
worded, a doubt has arisen as to the action to be taken thereunder. For your 
consideration in connection herewith, there are attached hereto, all Govern- 
ment Printing Office regulations relating to the ‘granting of sick leave, such 
regulations being approved hy section 23 of the Executive order of July 9, 1936. 
(8) Does section 19 apply to the employees of the Government Printing 
Office? It would seem that in view of the fact that employees of this office 
did not have sick leave prior to March 14, 1936, they could not take “sick 
leave” in excess of one and one-quarter days a month. I feel that this sec- 
tion does not apply to this office and that it was inserted to provide for the 
employees—in the departments in which sick leave was granted—who had 
used sick leave on the basis of the laws existing prior to March 14, 1936. 


Section 3 of the uniform sick leave regulations, Executive Order 
No. 7410, dated July 9, 1936, provides as follows: 

In cases of serious disability or ailments, and when the exigencies of the 
situation so require, sick leave may be advanced not in excess of 30 days in 
addition to the unused sick leave that has accumulated to the credit of em- 
Ployees: Provided, That such advances shall not be made to any employee 
more than 3 times during any one calendar year; that every case of advanced 
leave shall be supported by the certificate of a registered practicing physician 
or other practitioner; that the total of such advances shall not exceed at any 
time 30 days beyond the accumulated sick leave: and that such advances shall 
be charged against sick leave subsequently accumulating. 

Under the plain terms of this regulation issued under the sick 
leave act of March 14, 1936, 49 Stat. 1162, which was specifically 
made effective as of January 1, 1936, question (1) must be and is 
answered in the affirmative. If the advance of sick leave was 
actually necessary prior to July 1, 1936, it is assumed that lack of 
knowledge on the part of the employees as to what the terms of the 
uniform leave regulations would be, would not have made any dif- 
ference in the amount of absence on account of illness. 

For the reasons stated in answer to question (2), presented under 
the annual leave regulations, question (2) supra, under the sick 
leave regulations is answered in the negative. 

In the absence of an administrative regulation requiring such de- 
duction, question (3) is answered in the negative. 

Section 11 of the uniform sick leave regulations provides as 
follows: 

Sundays, holidays, and non-work days within a period of sick leave shall 
be charged as sick leave, except when immediately preceding or following a 
period of sick leave, if the employee was in a pay status immediate'y prior 
to or following such Sundays, holidays, or non-work days. For such days as 
per diem and per hour employees would not be in a pay status, no sick leave 
shall be charged. 

In the decision of March 27, 1936, 15 Comp. Gen. 866, it was held 
as follows (quoting from the last paragraph of the syllabus) : 

Sundays, holidays, and nonwork days are charged as sick leave under the act 
of March 14, 1936, 49 Stat. 1162, whether compensation is paid on an hourly, 
daily, or other basis, but such days are excluded when immediately preceding 
or following a period of sick leave if the employee was in a pay status imme- 


diately prior to or immediately following such Sunday, holiday, or nonwork 
day. 
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Referritig to question (4), as the regulation excluding from sick 
leave days on which per diem and per hour employees are in a non- 
pay status is effective on and after July 1, 1936, no adjustment is 
authorized or required by reason of the regulation on account of 
sick leave charged to employees prior to July 1, 1936, under the rule 
stated in the decision of March 27, 1936, supra. Nonwork days of 
per annum employees occurring during an absence on sick leave are, 
of course, required to be included in the sick leave. 

Section 14 of the uniform sick-leave regulations provides that 
“For periods of 3 days or less up to an accumulation of 12 days in 
any one calendar year the applicant’s signed statement on a pre- 
scribed form may be accepted.” As this regulation clearly limits “to 
12 days in any one calendar year” the amount of sick leave that may 
be granted without a certificate of a registered practicing physician 
or other practitioner, there is no alternative but to conclude that all 
sick leave granted without such a certificate during the current cal- 
endar year, whether prior or subsequent to July 1, 1936, must be in- 
cluded in applying the limitation of 12 days. See answer to ques- 
tion (1), this series. Question (5) is answered accordingly. 

Referring to question 6, it is understood the term “probationary” 
refers to the period of 6 months or more that a civil-service em- 
ployee must serve prior to acquiring a so-called permanent status. 
Probationary employees are entitled to sick leave under the act of 
March 14, 1936. But as a probationary appointment may terminate 
automatically at the expiration of the probationary period, sick leave 
should not be advanced to probationary employees in excess of the 
amount that would accrue during the probationary period. 

Section 18 of the uniform sick-leave regulations provides as fol- 
lows: 

In the case of an employee who was not entitled to sick leave under prior 
law, but who is now entitled thereto, sick leave as accumulated may be 
substituted for leave without pay or annual leave taken because of illness 
between January 1 and March 14, 1936. 

Question (7) is answered in the negative. 

Section 19 of the uniform sick-leave regulations provides as 
follows: 

Sick leave taken in excess of 14, days a month during the period between 


January 1 and March 14, 1936, shall be charged against sick leave subse- 
quently accumulating. 


As you suggest in stating question (8), this section of the regula- 
tion has no application to the Government Printing Office. 





DECISIONS OF THE ACTING COMPTROLLER GENERAL lll 
(A-74715) 


PURCHASES OF MULTIGRAPH, MULTILITH, ETC., MACHINES—USE 
FOR “PRINTING” UNAUTHORIZED 


The legality of purchases of multigraph, multilith, etc., machines is not for 
determination on the basis of the character of the machine, but on the 
character of the work for which they are to be used, such purchases not 
being in derogation of the act of March 1, 1919, 40 Stat. 1270, requiring 
all Government printing, not otherwise excepted, to be done at the Govern- 
ment Printing Office, solely on the grounds that such machines are capable 
of producing illegal “printing”, but such machines may not be used for 
work within the contemplation of the term “printing” as used in said 
statute. 


Acting Comptroller General Elliott to the Chairman, Federal Power Com- 
mission, August 3, 1936: 


There has been considered a letter dated July 2, 1936, from the 
Administrative Assistant, Federal Power Commission, as follows: 


Reference is made to preaudit difference statements of June 11, 16, and 24, 
1936, returning without certification for payment vouchers, bureau numbers 
1192, 1465, 1467, 1510, and 1531, in favor of the Multigraph Company, for one 
multigraph machine, one multilith machine, and various accessories and sup- 
plies for use in connection therewith. ‘The reason stated for noncertification 
was that the items purchased involve printing processes and attention was 
invited to the fact that the provisions of the act of March 1, 1919 (40 Stat. 
1270), require all printing in the District of Columbia to be done at the Govern- 
ment Printing Office. There were also cited several regulations of the Joint 
Committee on Printing, as well as various decisions of the Comptroller General 
relating to printing. 

It is the view of this office that the exceptions taken are not applicable, as 
the machines purchased were for the purpose of performing duplicating and 
reproduction work, and not printing. The purchase orders were placed under 
a general schedule of supplies contract awarded by the Treasury Department 
pursuant to the requirements of existing law, these items being covered by 
class 54 and listed under the head of duplicating machines. 

Therefore, it does not seem logical to conclude that this Commission could 
be charged with notice that the use of such machines might be in contravention 
of the printing laws, and further it would appear from the manner of listing 
that the Procurement Division of the Treasury Department had determined and 
concluded that they were duplicating and not printing machines. In this 
connection, attention is invited to the testimony of the Public Printer at a 
hearing before the Subcommittee of the House Committee on Appropriations in 
connection with the Legislative Establishment Appropriation Bill for 1986, 
wherein it was stated in substance that the multilith process was not printing. 
(See p. 293.) 

According to the information of this Office, it is our understanding that during 
the existence of the National Recovery Administration these machines were 
never included under the graphic arts code for printing. These machines were 
purchased and are used by the Federal Power Commission to meet administra- 
tive and emergency needs. 

There is a daily need in this Commission, as well as in most other Government 
establishments, for the reproduction by multigraph, multilith, and other processes 
of certain classes of material which in no event, due to the time element and 
eost involved, could be printed and which under the commonly accepted defini- 
tion of printing is in no way considered as an infringement upon the law 
requiring printing to be done at the Government Printing Office. 
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As an example of one of the constant needs of this Commission for repro- 
duction by the multilith process, it may be stated that the Federal Power Act 
requires this Commission to determine, for the purpose of recapture at the end 
of the license period, the net investment in certain electric-utility projects. This 
work is accomplished by sending auditors to the home offices of the licensees, 
and after a period of several months they submit preliminary accounting reports 
which may range from 200 to 400 pages of tabular matter. There are set forth 
in these reports the items which are recommended by the auditors for allow- 
ance, suspension, or disallowance. Proper consideration requires with the least 
practicable delay from 50 to 100 copies of these reports for the use of the Com- 
mission, the accounting division, the legal division, the licensee, and other 
interested parties. The logical and economic way to reproduce this work is by 
the multilith process. It is entirely for administrative use and to attempt to 
prepare sufficient copies on a typewriting machine would not only be conducive 
to errors but would result in an exorbitant cost and, with the limited number 
of copies required, would in no sense of the word justify the cost involved in 
printing reports based largely on tabular matter. It is in this field and in many 
similar ones that it is believed that the multilith and other duplicating processes 
may properly be used for expeditious and economical reproduction work without 
infringement upon the printing laws. 

In view of these facts, the vouchers in question are resubmitted with the 
request that they be certified for payment. 


Section 11 of the act of March 1, 1919, 40 Stat. 1270, is in part 
as follows: 

* * * Provided further, That on and after July 1, 1919, all printing, 
binding, and blank-book work for Congress, the Executive Office, the judiciary, 
and every executive department, independent office, and establishment of the 
Government shall be done at the Government Printing Office, except such 
classes of work as shall be deemed by the Joint Committee on Printing to be 
urgent or necessary to have done elsewhere than in the District of Columbia 
for the exclusive use of any field service outside of said District. 

The question of whether a multigraph machine might legally be 
purchased and used for a limited character of work by an executive 
agency in the District of Columbia appears to have been first con- 
sidered and decided by the Comptroller of the Treasury almost thirty 
years ago. On April 8, 1907, the Chairman of the Interstate Com- 
merce Commission requested a decision as to whether installing such 
a machine would in any way conflict with section 87 of the act of 
January 12, 1895, 28 Stat. 622, which, like the present controlling 
statute of March 1, 1919, supra, required all printing for the execu- 
tive departments to be done at the Government Printing Office, 
except as otherwise provided by law. The request for a decision 
stated, in part: 

The Commission desires to purchase a Commeter multigraph for the use 
of this office, to do such work as is usually done on reproducing machines, such 
as the stylograph, hectograph, and mimeograph. 

Any number of copies can be made on the multigraph, which can not be done 
on the above-named machines. The multigraph will reproduce typewritten 
matter which can not be told from the original copy, in both type and any color 
of ribbon desired, which can not be so easily done on the old style reproducing 
machines. 

In his decision of April 18, 1907, on the matter, 13 Comp. Dec. 
712, the Comptroller of the Treasury stated that having entertained 
some doubt as to whether the multigraph was a printing machine and 
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whether its output was printing he had propounded certain questions 
to the Public Printer “the answers to which ought to make clear the 
fact as to whether the use of such machine in doing the character of 
work in your office that is usually done by the reproducing machines, 
such as the stylograph, the hectograph, or mimeograph, is the use of 
a printing machine and its product printing.” The reply of the 
Public Printer, as set forth in the decision, was as follows: 


I am in receipt of your letter of April 12, 1907, inclosing a request from the 
chairman of the Interstate Commerce Commission (with exhibits) as to the 
authority of the Commission to purchase a “Gammeter multigraph” for use 
in their office to do such work as is usually done on such reproducing machines 
as the stylograph, hectograph, or mimeograph. 

In my opinion the “Gammeter multigraph” is a printing machine; that is, 
the product of this machine is produced by the assembling of movable metal 
types and making impressions upon paper from the said meta] types. 

However, the “Gammeter multigraph” process of making the impression from 
the type upon the paper differs from printing as is done at the Government 
Printing Office, in that the impression is produced by transfer to the paper 
through an inked ribbon, similar in every way to a typewriter ribbon, but large 
enough, of course, to cover the surface of the metal types. 

Impressions made upon printing presses from movable types and from elec- 
trotype or stereotype plates are produced with the aid of a series of composition 
printing rollers. 

Printing ink is usually in paste form, and is taken from a fountain and 
graduated through “vibrating rollers” and inking plates, in order to arrive at 
the proper consistency of ink to place over the surface of the type; the im- 
pression upon the paper by such process being preceded by the covering the 
type with a light film of printing ink, placed*there by the “form” rollers. 

Bearing this distinction in mind, I am of the opinion that while the “Gam- 
meter multigraph” is (technically speaking) a printing machine, its product is 
practically that of a typewriting machine and has no direct bearing or effect 
upon the public printing produced at the Government Printing Office. 

The Public Documents Division of the Government Printing Office is now 
operating a “Gammeter multigraph”, which is used under authority of the 
Public Printer, for issuing typewritten circular letters and other matter which 
it is desired to match in inserting names and addresses of individuals to whom 
said circular letters are addressed, the object being to give the finished product 
the appearance of a typewritten letter and yet economize by saving the expense 
of individually writing each letter. 

The “Gammeter multigraph” in this case is used as an aid to typewriting and 
not as a substitute for printing, for the reason that printing would not and 
could not produce the effect upon the receiver’s mind as being the recipient of a 
personally addressed communication and not of a “stock” communication, thus 
insuring a greater likelihood of the communication in question receiving 
attention. 

I cite these distinctions in order that my view of this situation may be clear 
to you—that the “Gammeter multigraph” is an aid to typewriting and not a 
substitute for printing. 

In view of all of the preceding, I believe that you would not be inconsistent 
in construing the “Gammeter multigraph” as an aid to typewriting and that it 
has no bearing in any way on section 87 of the act of January 12, 1895. 

In other words, if you authorize the use of the “Gammeter multigraph” in 
departments, as an aid to typewriting, it will not in any way conflict or be 
inconsistent with the claims which the Government Printing Office has for public 
printing as provided for in the law. 

I return herewith the exhibits and photographs accompanying your letter of 
April 12. If I can be of any further service in this matter please do not 
hesitate to command me. 

I trust you will pardon my lengthy statement, but there is so fine a technical 
point involved that I have endeavored to cover it clearly. 


1184™—37——_8 
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On the basis of this statement by the Public Printer the Comp- 
troller of the Treasury was of the opinion that— 

* * * for the purposes for which you intend to use such machine as set 
out in your communication, its use would not be the use of a printing press and 
its product would not be printing. 
and it was expressly decided that the Chairman, Interstate Commerce 
Commission, was authorized in his discretion to purchase and use 
such machine “for the purposes” mentioned in the letter submitting 
the question for decision. 

In a later decision, 17 Comp. Dec. 349, the same principle was 
applied to authorize the purchase of a special printing press for use 
in preparing checks in the office of the Treasurer of the United States. 
As to this it was said: 

* * * As I understand from this statement, when considered with what 
follows, the press in question is used to prepare these checks for payment; that 
is to print on them certain words and figures to make the blank checks nego- 
tiable. It seems to me that such printing as this is not the printing provided 
for by the act of January 12, 1895. It is a substitute for typewriting or ordinary 
writing. It is the duty of the Treasurer to prepare the checks for payment and 
the printing is a mere incident to this work. Instead of using a typewriter 
and an operator, or a pen and ink, he uses this specially prepared so-called 
printing press, 

I am of the opinion that the result produced by the use of the machine in 
question is not printing within the meaning of the act of January 12, 1895 
(supra), or the act of June 30, 1906 (supra). See 13 Comp. Dec. 712. 

There appears now no basis to question the soundness of the prin- 
ciple of these decisions that the legality of purchases of such machines 
depends not on the character of the machine but on the character of 
the work for which they are to be used. These decisions were made 
and published years before the enactment of the statute of March 1, 
1919, swpra, and as such statute makes no material change in this 
respect from the requirements of the previous statute, it may be 
viewed as having been enacted in the light of such decisions and as 
requiring no change in the construction previously applied. 

The basic requirement of the statute is that all Government 
printing, not otherwise excepted, shall be done at the Government 
Printing Office. Such statutory requirement is absolute in its terms 
and expenditures or contracts of any character in derogation thereof 
are illegal and may not be recognized as imposing any obligation 
whatsoever on the United States, See 14 Comp. Gen. 658 and Davis 
v. United States, 59 Ct. Cls. 197. If the machines and supplies here 
in question were purchased to provide “printing”, within the contem- 
plation of the 1919 statute, the purchases were in derogation of the 
statute and the cost may not be paid from Government funds. If, 
on the contrary, the machines are to be used only for a character of 
work not reasonably to be regarded as “printing” within the contem- 
plation of the statute, there would appear no basis for objection to the 
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purchases as being in derogation of the statute solely on the grounds 
that the machines are capable of producing illegal “printing.” 

While multigraph and multilith machines are usually regarded as 
duplicating rather than printing mechanisms, there can be no doubt 
from their catalog descriptions that they are capable of a wide variety 
of uses either directly for printing or in direct substitution for print- 
ing, and their use to provide material of a character which otherwise 
would ordinarily be for procurement from the Government Printing 
Office is clearly in contravention of law. But this does not mean that 
such machines may not legally be purchased and used to provide a 
character of service not within the contemplation of the term “print- 
ing” as used in the statute. 

Whether work of a given character would be “printing” within the 
contemplation of the statute is a mixed question of law and fact, and 
while no exact rule or definition to cover all cases may well be stated, 
the general field of permissible duplicating work is fairly indicated 
in the decisions hereinbefore discussed, that is, “such work as is 
usually doneon * * * styleograph, hectograph, and mimeograph” 
machines; the reproduction of typewritten matter; “issuing type- 
written circular letters and other matters * * * the object being 
to give the finished product the appearance of a typewritten letter 
and yet economize by saving the expense of individually writing each 
letter”; “an aid to typewriting”; “a substitute for typewriting or 
ordinary writing.” The field is largely limited to the reproduction 
of typewritten circular matter, making copies of official correspond- 
ence and records, etc., which ordinarily would otherwise be reproduced 
by typewriter in the office concerned and not sent to the Government 
Printing Office for printing. This may not cover the entire field of 
permissible duplicating but generally it may be said that duplicating 
machines may not legally be used for a character of work which 
ordinarily would be sent to the Government Printing Office if the 
office concerned did not have a duplicating machine. However, if the 
work is of a character which otherwise would be appropriate for 
typewriter reproduction, the circumstance that a much larger num- 
ber of copies may economically be made and utilized by the use of a 
duplicating machine than would be practicable or feasible with 
limited typewriting facilities would not change the basic character 
of the work to “printing.” 

In view of the purpose and absolute requirements of the printing 
statute any serious doubt in this respect in particular cases should 
be resolved to require the doubtful work to be done as printing at the 
Government Printing Office, but ordinarily this office would not be 
required to object to the use of appropriations, otherwise available, 





116 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


ior work of-the general character indicated herein. In this connec- 
tion it may be stated here, however, that any evidence of the use of 
duplicating machines for work reasonably to be regarded as “print- 
ing” in derogation of the act of March 1, 1919, may require that the 
matter be reported to the Congress and that credit for all expendi- 
tures in connection with the duplicating work of the activity con- 
cerned be denied until the illegal practice be corrected. 

Respecting the purchases for which payment is proposed on the 
preaudit vouchers resubmitted in the present matter you are advised 
that while work of the general character described in the next to 
last paragraph of the letter of July 2, 1936, quoted, supra, would not 
appear to be “printing” within the meaning of the statute, it is noted 
that there are included among the supplies purchased and itemized 
on the vouchers some 20 fonts of “Cheltenham Medium” and “Copper- 
plate Gothic” type. It is not understood, and the letter does not 
explain, why this regular print type was purchased if only per- 
missible duplicating work and not printing or work in substitution 
for printing was not contemplated. This circumstance raises too 
much doubt that the machines and supplies purchased were intended 
strictly for duplicating work as distinguished from “printing” in 
contravention of the act of March 1, 1919, to warrant certification 
of the vouchers for payment on the present record. 

Accordingly, you are advised that the unpaid vouchers will be re- 
tained in this office pending a satisfactory explanation of this phase 
of the matter, or a showing that the print type has been returned to 
the vender, at its expense, for full credit on the purchase price 
thereof, and that the machines and other supplies are to be used only 
for strictly duplicating purposes, as indicated herein. 


(A-78621) 


EMERGENCY RELIEF APPROPRIATION ACT OF 1936—SALARY AND 
EXPENSE PAYMENT PROHIBITION—CANDIDATES FOR OFFICE, 
ETC. 


The provision contained in the Emergency Relief Appropriation Act of 1936, 
49 Stat. 1610, prohibiting the use of funds appropriated thereby for pay- 
ment of salary and expenses of any person who is a candidate for any 
State, district, county, or municipal office, to which a salary attaches or 
which requires “full time”, or to any person serving as campaign manager 
or assistant thereto for any such candidate, has reference to any office 
the holder of which must keep himself available, at all times. for official 
services, and to which any form of compensation is attached, whether fixed 
on a per annum, per diem, or fee basis. 





-_ 
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Acting Comptroller General Elliott to the Administrator, Resettlement Ad- 
ministration, August 4, 1936: 


I have your letter of July 18, 1936, as follows: 


Your decision is respectfully requested construing the following provision of 
ihe Emergency Relief Appropriation Act of 1936, title II of Public, No. 739, 74th 
Congress, approved June 22, 1986: 

“No part of the foregoing appropriation shall be used to pay the salary or 
expenses of any person who is a candidate for any State, district, county, or 
municipal office (such office requiring full time of such person and to which 
office a salary attaches), in any primary, general, or special election, or who 
is serving as a campaign manager or assistant thereto for any such candidate.” 

Members of State legislatures and other local legislative bodies are generally 
engaged in their duties only while the legislative bodies are in session. As 
a rule, they are in session only during a small portion of the year. Such offi- 
cials are sometimes paid on a per diem basis, and in some States are paid a 
fixed annual salary. In many cases, officials of local courts are paid on a fee 
basis out of the court cosis of the proceedings in which they are engaged and 
when not engaged in their official duties are free to carry on other activities, 
In those cases such officers are required to be available at all times for the per- 
formance of their official duties. Although in general such officers are paid 
according to the time devoted by them to their actual duties, in some jurisdic- 
tions they are paid a fixed annual salary. 

Under these circumstances, the question arises as to the construction of the 
quoted portion of the Emergency Kelief Appropriation Act of 1936 insofar as 
it refers to offices “requiring full time.” Your decision is therefore sought 
with respect to the following questions: 

1. Does “full time” as used in the Emergency Relief Appropriation Act of 
1936 mean substantially a full day’s work every day of the year except for 
absence due to illness, vacations, holidays, etc.? 

2. If a State, district, county, or municipal officer must keep himself avail- 
able at all times to perform his official duties when called upon to do so, 
can his office be said to require his “full time”? 

3. Are legislators or aldermen who are engaged in their official duties 
only while the legislative bodies of which they are members are in session 
devoting “full time” to their office? 

4. How is the answer to this question affected by the manner in which 
said officials are paid, that is, whether they are paid on a per diem basis 
or by a fixed annual salary? Is any distinction to be made if the salary, 
though on a fixed annual basis, is in an amount based upon the actual period 
of time which the duties of the office will require? 

5. Do officers such as justices of the peace and constables and judges and 
clerks of probate courts who are paid exclusively on a fee basis, where the 
fees are assessed against and collected from the parties who appear before 
them, receive a “salary” within the meaning of the provision of the Hmergency 
Relief Appropriation Act of 1936 hereinabove set out? 


The term “fulltime” as used in the provision of law quoted in 
your submission does not necessarily mean a full day’s work every 
day in the year except absences due to illness, vacations, holidays, and 
other unavoidable causes. Any State, district, county, or municipal 
office, the holder of which must keep himself available at all times 
for official service, is to be considered as an office requiring “full 
time” within the meaning of the inhibition. And in view of the ap- 
parent purpose of the provision, the term “salary” as used therein 
must be regarded as including any form of compensation attached to 
such office regardless of whether fixed on a per annum, per diem, or 
fee basis. 

The questions presented are answered accordingly. 
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(A-71862) 


RECONSIDERATION OF DECISIONS OF THE FORMER COMPTROLLER 
GENERAL OF THE UNITED STATES 





The Acting Comptroller General of the United States may not reconsider a final 
decision of a matter by his predecessor in office, the former Comptroller 
General of the United States, where there has not been furnished in con- 
nection therewith any new and material evidence, or there is not involved 
any correction of a mistake in fact, or error in calculation, 


Acting Comptroller General Elliott to the Attorney General, August 5, 1936: 

There was received your letter of May 15, 1936, requesting recon- 
sideration of decision of April 30, 1936, holding that appropriated 
moneys are not available for payments for special drinking water 
furnished the Federal Bureau of Investigation, Department of Jus- 
tice, Milwaukee, Wis., by the Water Wisconsin Co. during the month 
of October 1935. 

You quote in your letter a memorandum of the Director of the 
Federal Bureau of Investigation wherein he set forth at length the 
reasons which in his opinion justified the purchase of the special 
drinking water, but there are discioséd no material facts which were 
not before Comptroller General McCarl when the decision of April 
30 was rendered by him. Accordingly, said decision is not now prop- 
erly for reconsideration by me. In this connection, see Cotton v. 
United States, 29 Ct. Cls. 207, wherein Chief Justice Richardson, in 
delivering the opinion of the Court of Claims, said (page 225) : 





It has repeatedly been held by this court and the Supreme Court that the 

final decision of a matter by a public officer is binding upon his successor, and 
that the right of an incumbent to review a predecessor's decision extends only 
to mistakes in matters of fact arising from errors in calculation and to cases 
of rejected claims in which material evidence is afterward discovered and 
produced. (Jackson's Case, 19 C. Cls. R., 504; Day’s Case, 21 C, Cls. R., 262; 
Rollin & Presbrey’s Case, 23 C. Cls. R., 123, and numerous authorities cited in 
those cases.) 
See, also, United States v. Bank of Metropolis, 15 Peters 377, 401; 
United States v. Stone, 2 Wall. 525, 5387; Noble v. Union River Log- 
ging Railroad Company, 147 U. S. 165; 1 Comp. Gen. 548; 2 id. 5; 
and 4 id. 636. 

There is not involved in the present matter any correction of a 
mistake in fact, error in calculation, or the production of new and 
material evidence. Accordingly, your request for reconsideration 


of the decision of April 30, 1936, must be and is denied. 
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(A~79149) 


LEAVES OF ABSENCE—MILITARY—TEMPORARY EMPLOYEES—ACTS, 
MARCH 14, 1936 


There is no authority in the leave acts of March 14, 1936, 49 Stat. 1161 and 
1162, and the President’s uniform regulations thereunder, for any modifica- 
tion of departmental regulations for the purpose of granting temporary 
employees military leave with pay. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 
5, 1936: 


Reference is made to your letter of July 27, 1936, as follows: 


“Paragraph 2551 of the regulations of this Department, relative to military 
leave. reads as follows: 

“Military leave may be granted only tg permanent employees and shall 
be without loss of time, pay, or efficiency rating. Temporary employees are 
not entitled to leave of absence with pay.” 

This provision was predicated upon the absence of any legislative author- 
ity granting leave of absence with pay to temporary employees. 

The acts of June 3, 1916, 39 Stat. 203; May 12, 1917, 40 Stat. 72; March 1, 
1889, sec. 49, 25 Stat. 779, as amended; and February 28, 1925, sec. 36, 43 Stat. 
1089; all refer to “officers and employees’ of the United States. According 
to the Comptroller of the Treasury (C, D. 4: 696), “an officer is one who is 
invested with an office’ and “an employee is one who is employed under a 
contract to perform personal service.” Although the granting of military leave 
of absence has heretofore been restricted to permanent officers and employees 
(C. G. 3:113; C. G. 6:179), there would appear to be serious doubt whether, 
in view of the provisions of Public No. 471, approved March 14, 19386, this 
Department would be justified in refusing to grant military leave of absence 
with pay to officers and employees temporarily employed. 

As this Department contemplates amending its regulations to conform to 
the uniform leave regulations as issued by the President July 9, 1936, your 
prompt consideration of this matter will be appreciated. 


In decision of August 1, 1936, A-72714, 16 Comp. Gen. 105, to the 
Public Printer, the following question and answer were stated: 

“(4) As a result of the passage of the act of March 14, 1936, allowing an- 
nual leave to temporary employees, does it follow that temporary employees 
are entitled to military leave? This question arises from the fact that the 
Comptroller General’s decision (6 Comp. Gen. — 178), holding that temporary 


employees are not entitled to military leave, is based upon the principle that 
a leave of absence with pay is inconsistent with temporary employment.” 


* * * * * % * 


Question (4) is answered in the negative, the leave acts of March 14, 1936, 
and the uniform leave regulations not being determinative of any question 
involving the granting of military leave. 


Accordingly, you are advised that the leave acts of March 14, 1936, 
49 Stat. 1161 and 1162, and the regulations issued thereunder consti- 
tute no basis for modifying the regulations of your department for 
the purpose of granting temporary employees military leave with 
pay. 
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(A-79205) 
CONTRACTS—SPECIFICATIONS—AUTOMOBILES—PARTICULAR NEEDS 


There is no objection to the inclusion in advertised specifications for trucks of 
safety glass, minimum body floor length, and maximum width and height 
requirements, where the use intended, and the conditions under which 
operated, require such inclusion in the interests of the United States. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 5, 
1936: 


There has been received your letter of July 30, 1936, with inclosures, 
as follows: 





I am enclosing all papers relative to an advertisement by the Bureau of Mines 
of this Department opened July 6, 1936, at Pittsburgh, Pa., for the purchase of 
a half-ton truck. . 

The advertisement referred to specified that the truck should be equipped with 
the latest type of safety glass throughout (windshield to be of safety plate 
glass), because of the hazard of traveling unpaved roads, particularly those in 
the mountainous regions of Kentucky where the truck is to be used. The speci- 
fication also provided that the body of the truck should have a floor length of 
not less than 88 inches, a maximum width of not less than 51 inches, or 4744 
inches between wheel housings, and a height of 50 inches, which specification 
Was necessary as the truck is to be used for conveying mine rescue apparatus, 
including oxygen breathing equipment packed in special trunks. 

Bids received for the truck with specifications as above mentioned are listed 
below: 

Proposals were sent the following firms with results as indicated: 


Orper No. 5070 






F. 0. b. 0. b. } 
Pittsburgh Terms Net cost 


Beachy Motor Co. (Dodge truck) -.......- $612. 82 










i eal ea ; 
a Harvester Co, (International 640. 00 615. 00 eth al tai eaten 640. 00 
truck). 
Hoeveler Motors, Inc. (Ford truck) _....._- 607.7 590. 00 SR natch occetee 1 607.70 
“a Motors Corporation (Chevrolet 546. 86 533.20 | 5 percent—20 days__.- 2519. 52 
truck). 










1 Not in accordance with specifications, quoting on 82-inch floor length. 
2 Not in accordance with specifications, quoting on 75-inch floor length. 


Because recent decisions of your office have held that safety glass may not 
be specified without adequate reasons, and due to the fact that the lowest 
bidders did not meet the specifications as to floor length, I am submitting this 
case to you for consideration and advice before making an award. * 














It appears from your letter and inclosures that the truck is to be 
used for conveying mine rescue equipment, including oxygen breath- 
ing apparatus packed in special trunks, which you state necessitates 
the body dimensions specified, and that the truck is to travel un- 
paved roads leading to mining operations in the mountainous regions 
of Kentucky where, it is stated, there is hazard of windshields and 
other glass being broken by flying stones, and this is assigned as 
reason for requiring safety glass throughout. 


cai, oe oo 1. 
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The low bid of the General Motors Corporation offers a Chevrolet 
truck with a flood length of 75 inches, or 13 inches less than required 
by the specifications, at a net price of $519.52; the Hoeveler Motors, 
Inc., offers a Ford truck with a floor length of 82 inches, or 6 inches 
less than required, at a net price of $607.70, while Beachy Motor Co. 
offers a truck apparently complying with the specifications at a net 
price of $612.82, or $93.30 in excess of the low bid, and $5.12 above 
the next lower bid. 

Accepting your statement that the floor length of 88 inches is 
necessary in order to accommodate the mine rescue equipment, it 
would appear that the deficiency in floor length of the vehicles offered 
by the two lower bidders would render them inadequate to serve 
the needs of the Government in the service to be performed, and to 
justify rejection of the bids, 

In view of the special character of work in which the truck is to 
be used, this office will not question the requirement of nonshatter 
glass in this instance. However, see 15 Comp. Gen. 974-7 and 
previous decisions there cited. It is to be understood that it is only 
when the facts presented indicate an actual necessity for nonshatter 
glass that such a requirement is authorized, and the fact that occa- 
sional flying stones have in the past broken windshields or windows 
is not ordinarily sufficient to authorize the specification, since such 
accidents are unusual and seldom attended with serious results. 


You are advised that this office will not object to the award of a 
contract to the Beachy Motor Co., if it is administratively deter- 
mined that the shorter floor length automobiles will not serve the 
needs of the United States in this instance. 

The papers are returned. 


(A-61967) 


RETIREMENT—FOREIGN SERVICE OFFICERS—REEMPLOYMENT OF 
DISABLED ANNUITANTS 


There is no prohibition of law against the reemployment in the executive civil 
service of a former Foreign Service officer, not of automatic retirement age, 
retired for disability, but retirement annuity may not be paid concurrently 
for the period of such employment. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, August 6, 1936: 


Consideration has been given your letter of July 22, 1936, as 
follows: 


Under date of March 6, 1936, the Chief of the Appointment Section, Re- 
settlement Administration, by direction of the Administrator, requested that 
clearance of record be given, in accordance with the President’s request of 
October 2, 1934, to permit the appointment of William Washington Brunswick, 
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who claimed prior service in the State Department and the National Emergency 
Council. In assembling his record it was disclosed that Mr. Brunswick had been 
employed in the Consular Service as follows: 


4-24-07 Appointed vice and deputy consul and clerk, $750 per annum, 
Barmen, Germany. 

2-19-18 Consul, class VIII, $2,500 per annum, Foreign Service. 

9- 5-19 Appointed consul, class VII, $3,000 per annum, Foreign Service. 

7— 1-24 Foreign Service officer, $3,500 per annum. 

8-31-32 Retired for physical disability while serving as consul at Lisbon 
and Foreign Service officer of class VIII, $3,500 per annum. Re- 
tired for physical disability under the provisions of section 26 
(j) of the Act of February 23, 1931. 

The report from the National Emergency Council shows that Mr. Brunswick 
was employed as a correspondence dictator, $7.00 per diem, from May 9, 1935, 
to June 30, 1935. A telephonic inquiry of the Resettlement Administration 
elicits the information that he was appointed as a correspondence clerk, $1,€20 
per annum, in that agency, on February 17, 1936, and is still serving. 

The records of this Commission show Mr. Brunswick was born October 17, 
1882. He, therefore, has not yet reached the automatic retirement age for 
Foreign Service oflicers, which is 65 years. 

The Department of State advises that Mr. Brunswick was retired from 
the Foreign Service for permanent disability for duty in the Foreign Service. 

There is no specific provision in the retirement law for Foreign Service 
(46 Stat. 1211) which prohibits a retired officer from engaging in other 
xyovernment work. 

However, in your decision of October 6, 1934 (14 Comp. Gen. 285), you 
stated that the purpose and intent of civil retirement legislation is entirely 
inconsistent with the dual payment of active service pay and civilian retire- 
ment annuity to the same person for the same period of time, and set forth the 
general principle that: “In no case may both retirement annuity and civilian 
compensation be paid to the same person for the same period of time.” This 
principle was made applicable to any reemployment in any capacity in the 
Government civil service which may be counted toward longevity in computing 
retirement annuity. The service of Mr. Brunswick in the position he is now 
holding may not be counted toward longevity under the terms of the retirement 
law for Foreign Service. . 

In order that this Commission may be in a position to take proper action 
when an annuitant under the retirement law is proposed for appointment 
to a position in the classified service, your decision on the following questions 
is requested : 

1. May a Foreign Service officer of the State Department, retired for reasons 
other than .having reached automatic retirement age, be reemployed in the 
executive civil service? 

2. If your answer to the foregoing question is in the affirmative, may both 
civilian compensation and retirement annuity be paid over the same period 
of time? 


While there is found no prohibition in the Foreign Service Retire- 
ment Act against reemployment of Foreign Service officers retired 
for disability, it was held in a similar case involving a retired light- 
house employee, 10 Comp. Gen. 309, quoting from the syllabus: 


An employee of the Lighthouse Service who was retired under the act of 
June 20, 1918, 40 Stat. 608, upon his own request, having reached the optional 
age of retirement of 65 years and having had 30 years’ service, may be rein- 
stated or reemployed on the active list at any time prior to reaching the com- 
pulsory retirement age of 70 years, only upon the relinquishment of his retired 
status and discontinuance of the retired pay incident thereto. 


See also 14 Comp. Gen. 586, involving a retired employee of the 
Panama Canal, in which it was held at pages 588, 589: 
There is no provision of law either in the Panama Canal Retirement Act or 


in any other statute which authorizes the receipt of retirement annuity and 
active civilian compensation by the same person for the same period of time. 
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Independently of the terms of the Panama Canal Retirement Act cited by you 
and notwithstanding that the provisions of the Civil Retirement Act more spe- 
cifically safeguard against such dual payments by the Government—payment of 
retirement annuity at the same time the annuitant is drawing pay for active 
service—such dual payments would be wholly inconsistent with the basic pur- 
pose underlying civil retirement legislation and would violate a broad principle 
long recognized in governmental affairs. 10 Comp. Gen. 309; 13 id. 54; 14 id. 
285, 288; id. 425, 426. : 


Compare, also, 14 Comp. Gen. 791. 

Answering your question specifically, you are advised that there 
is no prohibition of law against the reemployment in the executive 
civil service of a former Foreign Service officer—who has not at- 
tained the age for automatic retirement—retired for disability, but 
his retirement annuity may not be paid concurrently for the period 
of such employment. See copy of letter of this date to the Secretary 
of State. 


(A-71966) 


DAMAGES—PRIVATE PROPERTY—EMERGENCY CONSERVATION 
WORK PROJECT SUPERVISED BY FOREST SERVICE 


The act of January 31, 1931, 46 Stat. 1052, authorizing the Secretary of Agri- 
culture to reimburse owners for loss, damage, or destruction of horses, 
vehicles, and other equipment “obtained by the Forest Service for the use 
of that service”, does not authorize payment either from the Emergency 
Conservation fund or appropriations made specifically for the Forest Serv- 
ice, for damages to a wagon hired for use on an Emergency Conservation 
Work project supervised by the Forest Service but financed from the Emer- 
gency Conservation fund, notwithstanding the rental agreement may have 
been made by a qualified officer of the Forest Service. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 6, 
1936: 


Consideration has been given to the matters contained in your 
letter of March 4, 1936, as follows: 


Reference is made to settlement certificate of October 22, 1935, addressed to 
Mr. David Frohock, Equality, Illinois, advising him of disallowance of his 
claim in the amount of $4.50, General Accounting Office No. 0522485. 

Review of the settlement is recommended, as it establishes a rather far 
reaching precedent in the administration of work projects for which the De- 
partment of Agriculture is responsible. It is true that the Emergency Con- 
servation funds utilized by the Forest Service are according to the record al- 
located by the War Department, but that is merely a matter of fiscal con- 
venience; the allocations are in fact made by the Director of Emergency Con- 
servation Work and the moneys are expended under the procedure and in ac- 
cordance with the laws applicable to the Agricultural Department, as prescribed 
by the regulations of the Director of Emergency Conservation Work dated 
April 17 and May 20, 1933. 

Section (c) of the act of January 31, 1931 (46 Stat. 1052), authorizes the 
Secretary of Agriculture “to reimburse owners for loss, damage, or destruction 
of horses, vehicles, and other equipment obtained by the Forest Service for 
the use of that Service from employees or other private owners: Provided that 
payments or reimbursements herein authorized may be made from the ap- 
plicable appropriations for the Forest Service.” 

In the instant case the farm wagon owned by Mr. David Frohock was 
rented by a duly qualified officer of the Forest Service for use by that Service 
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on a national forest project, although the enrollee using the wagon was paid 
from the Emergency Conservation fund. Enrollees when at work on projects 
of the operating Department are under the supervision of that Department, at 
other times they are under the supervision of the War Department. At the 
time of damage to claimant’s wagon the enrollee was functioning under the 
supervision and direction of Forest officers. 

In your decision A-62188 of August 15, 1935, section 4 of the act of March 3, 
1925 (43 Stat. 1132), was recognized as applicable to employees whose services 
were paid from the Emergency Conservation fund, which harmonizes with the 
Department’s understanding. Section 4 of that act authorizes deductions 
“from moneys appropriated for salary payments or otherwise due such em- 
ployees”. The August 15 decision refers to the Emergency Conservation ap- 
propriation as being moneys allotted to the Forest Service and construes such 
section 4 as applicable to the employees of the Forest Service irrespective of the 
source of the funds from which their salary payments may be made. 

Since the act of January 31, 1981, was designed to reimburse owners of 
equipment obtained by the Forest Service for the use of that service for loss, 
damage, or destruction of such equipment, it is highly desirable adminis- 
tratively that the act be regarded as applicable to damage claims growinyz 
out of Department projects financed from the Emergency Conservation fund. 
Administrative problems will be multiplied and, I fear, many special relief 
bills will result should you feel impelled to sustain the ruling expressed in 
the settlement certificate. 

In the event your decision is adverse to payment of the Frohock claim frem 
the Emergency Conservation fund, it is recommended that payment be author- 
ized from the appropriation “Salaries and Expenses, Forest Service, 1935— 
Symbol 35203”, which appropriation would have been legally availabie for 
financing the work project in connection with which the claim arose in its 
entirety. 


The claim in question for $4.50 was for reimbursement under the 
provisions of the act of January 31, 1931, 46 Stat. 1052, for damaye 
to claimant’s farm wagon which had been rented to the United States 
on August 14, 1934, for 50 cents a day and which was damaged on or 
about August 16, 1934, by the breaking of the front axle and the 
coupling pole while being used by a Civilian Conservation Corps 
enrollee to haul sand and gravel over a steep trail for the construc- 
tion of a lookout tower at High Knob, II. 

The act of January 31, 1931, 46 Stat. 1052, authorizes the Secretary 
of Agriculture, under such regulations as he may prescribe, to reim- 
burse owners for loss, damage, or destruction of horses, vehicles, 
and other equipment “obtained by the Forest Service for the use of 
that services” with the provision that such reimbursement may be 
made from “the applicable appropriations for the Forest Service.” 

You state that in this case the farm wagon was rented by a duly 
qualified officer of the Forest Service “for use by that Service on a 
national forest project”, although the enrollee using the wagon was 
paid from the Emergency Conservation fund. The record shows the 
rental contract was signed by “J. E. Smith, Camp Superintendent”, 
that the wagon was in use by a Civilian Conservation Corps en- 
rollee when the damage occurred and that it was proposed to re- 
imburse the owner from the Emergency Conservation fund. Under 
these conditions it is presumed that while the rental agreement may 
have been made on behalf of the United States by an officer of the 
Forest Service, the vehicle was not obtained for the Forest Service 
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but for use on an Emergency Conservation Work project, being 
supervised by the Forest Service, but financed from the Emergency 
Conservation fund. 

The different points raised by your letter have been answered 
in the recent decisions of this office. In decision of July 23, 1935, 
15 Comp, Gen. 64, it was said with respect to the scope of the said 
act of January 31, 1931, here involved, that— 


In determining whether under the circumstances surrounding the acquisi- 
tion, use, and destruction of the typewriter, the owner may be reimbursed 
therefor under the above-quoted statute, there is for application the general 
rule of construction that in construing a statute giving a remedy against a 
party who would not otherwise be liable, such statute must be strictly con- 
strued in favor of the person sought to be subjected to its operation. (59 
©. J. 1129.) Accordingly, the provision of the statute may not be extended 


om the direct operation of the words employed therein. (See 59 C. J. 
1124. 


In a reconsideration of this matter it was said in decision of 
May 26, 1936, A-62062, in answer to the argument that the loss of the 
typewriter should be reimbursed from the Emergency Conservation 
fund, pursuant to the provisions of the act of January 31, 1931, for 
the reason that the work involved was under the supervision of the 
Forest Service— 


Regardless of whether the district inspector, Forest Service, Department of 
Agriculture, authorized the Department of Forest and Waters, Commonwealth 
of Pennsylvania, to contract for the rental of the typewriter, or whether the 
work in connection with which the typewriter was used was carried on under 
the supervision of the Forest Service, there is no provision in the act of March 
31, 1983, 48 Stat. 22, as extended by the Bmergency Relief Appropriation Act 
of 1935, act of April 8, 1935, 49 Stat. 115, that could be construed as authorizing 
payment to owners of private property for loss, damage, or destruction of 
equipment under hire in the performance of useful public work contemplated 
by said acts. 

As the appropriation sought to be charged is not an appropriation for the 
Forest Service and is not appropriated for expenditure under the administrative 
control of the Secretary of Agriculture, the provision in the act of January 31, 
1931, 46 Stat. 1052, relative to payment for loss of hired or rented property under 
certain circumstances, has no application here. 


Respecting your suggestion that this matter is similar to that 
involved in decision of August 15, 1935, wherein section 4 of the act 
of March 3, 1925 (43 Stat. 1132), was recognized as applicable to 
employees paid from the Emergency Conservation fund, your atten- 
tion is invited to decision of October 28, 1935, A-62063, addressed to 
you, wherein it was said— 


Section 4 of the act of March 3, 1925, 43 Stat. 1133, considered in the 
decision of August 15, 1985, A-62188, referred to by you, authorized the Sec- 
retary of Agriculture to purchase personal equipment and supplies for em- 
ployees of the Forest Service, and make deductions from their salaries. This 
permitted purchase of the described articles under appropriations with the 
requirement that deductions be made therefor from the salary payments or 
other money due such employees. As the extension of credit by the Govern- 
ment to such employees to be paid from accruing salary was a benefit to the 
employees of the Forest Service irrespective of the appropriation under which 
the employees may be paid, no legal reason exists for denying the benefits 
so conferred on such Forest Service employee paid under emergency appro- 
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priations not,under the control of the Department of Agriculture. That de- 
cision is not, however, applicable to the matter here presented, nor does it 
serve as a precedent for expanding the limited authority conferred on the 
Secretary of Agriculture to settle claims for damages caused by employees of 
the United States in connection with the protection, administration, or im- 
provement of the national forests under appropriations specifically made for 
that purpose. * * * 

With respect to your recommendation in this case in the event pay- 
ment cannot be made from the Emergency Conservation fund, that 
payment be authorized under the appropriation “Salaries and Ex- 
penses, Forest Service, 1935” which you state “would have been 
legally available for financing the work project in connection with 
which the claim arose in its entirety”, your attention is invited to 
decision of December 19, 1935, A-62063, addressed to you. While 
that case involved a damage claim not under the act of January 3i, 
1931, but under the act of May 27, 1930, 46 Stat. 387, authorizing 
the Secretary of Agriculture to reimburse owners of private prop- 
erty for damage or destruction caused by employees of the United 
States in connection with the protection, administration, or improve- 
ment of the national forests, payment to be made from any funds 
appropriated for the protection, administration, and improvement of 
the national forests, the applicable principle is obviously the same. 
Such decision is in part as follows: 

* * * You state that this road was a duly authorized project being con- 
structed for the protection, administration, and improvement of the Pisgah 
National Forest and could have been constructed and paid for from appropria- 
tion 383X411, “Forest Roads and Trails”, under whic h appropriation the Secre- 
tary of Agriculture is authorized by the act of May 27, 1930, to reimburse owners 
of private property for damages caused by employees of the United States, and 


you recommend that the payment of the damages in question be authorized from 
this appropriation. 

The appropriation “Emergency Conservation Fund”, as set out in the decision 
of June 20, 1935, was established by the Congress for the relief of unemployment 
through the performance of useful public work and was authorized to be 
expended under the direction of the President. It is a separate and distinct 
appropriation for the specific purpose set out, and if its use for that purpose 
operates to supplement appropriations under the jurisdiction of the Secretary 
of Agriculture that fact does not change its character. The fact that it was 
authorized to be used for a useful public work in connection with which an 
appropriation more specific in its terms might have been available under the 
direction of the Secretary of Agriculture, is no authority for charging an item 
of damage incurred in connection with the emergency project against the 
appropriation “Forest Roads and Trails.” * * 


Simply stated, the proposition is that the act of January 31, 1931, 
was special legislation limited in scope to the express conditions stipu- 
lated therein, and the operation of such legislation is not to be ex- 
tended by construction to permit the payment of damage claims 
against the United States not allowable under general law and not 
within the express terms of the particular statute. 

Accordingly, I have to advise you that, on the present record, there 
is no legal authority to pay the claim in question, either from the 
Emergency Conservation fund or under appropriations made specifi- 
cally for the Forest Service. 
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(A-75652) 


PAYMENTS TO STATE OFFICIALS FOR PERFORMANCE OF DUTIES FOR 
WHICH COMPENSATED BY THE STATE 


Funds at the disposal of the Tennessee Valley Authority may not be used for 
payments of extra compensation to a State official for the performance of 
duties for which compensated by the State. 


Acting Comptroller General Elliott to the Chairman, Board of Directors, 
Tennessee Valley Authority, August 6, 1936: 


Reference is made to previous correspondence in which this office 
has questioned the propriety of payments under an agreement No. 
T. V. 1121 of April 1, 1935, between the Authority and Charles R. 
Moore, clerk and master of Union County, Maynardsville, Tenn. In 
letter of July 16, 1936, prepared for the Authority by Comptroller 
Frank J. Carr, it is stated: 


Your letter of June 24, 1936, addressed to the chairman of the board of 
directors, replying to my letter of June 15, the subject of this correspondence 
being contract TV-—1121, has been referred to me for reply. 

After quoting my letter of June 15, you say: 

“The matter is not one of appropriations being available for any use not 
specifically prohibited by law or regulation, but of appropriation being available 
for purposes affirmatively authorized by law. Moreover, it does not appear of 
record here whether this clerk and master, Union County, Tennessee, court, 
received fees for such services as he or his office may have rendered as outlined 
in the above-quoted letter of June 15, 1936. 

“Your further report in the matter is requested at the earliest practicable 
date.” 

We do not take the position that this matter is “one of appropriations being 
available for any use not specifically prohibited by law or regulation.” We 
agree that the question is whether appropriations are “available for purposes 
affirmatively authorized’ by law.” We believe, however, for the reasons stated 
with particularity in my letter of June 15, that the Tennessee Valley Authority 
Act of 1983 authorizes the contract. Reference to the fact that there was no 
statute or regulation prohibiting contracts of this character was made merely 
by way of recognizing that, notwithstanding the general affirmative authoriza- 
tion found in our act, such contract would, of course, be improper if some 
other controlling Federal statute or rule specifically prohibited it. 

As to your second observation that “it does not appear of record here 
whether this clerk and master, Union County, Tennessee, court, received fees 
tor such services as he or his office may have rendered”: For the special 
services rendered pursuant to contract TV-1121, no other fees were received 
except the consideration provided in that agreement. In the language of that 
contract, the chief obligation to the Authority undertaken thereby was: 

“The clerk and master further agrees that he will keep his office open 
during such hours as may be requested by the Authority to furnish to the 
Authority all information requested from his office.” 

This undertaking satisfied our requirement of having access to the clerk 
and master, or a deputy, and to his office not only during regular office hours 
but at such other hours as might be necessary because of the pressing work 
of the land acquisition program, described in my letter of June 15. It was 
quite clear that we could not have demanded as of right that the clerk and 
master should be in attendance at his office or his office kept open as needed. 
The Tennessee law imposes no such duty upon him. It provides merely that 
he shall “give due attendance at office for the performance of official duties.” 
See 6 Williams Tennessee Code, Section 10050 (1984), (1805 ch. 1: 1832 ch. 
7, sec. 2). For the performance of this and other duties imposed by law the 
Tennessee Legislature has provided him with a salary of $900 per annum in 
lieu of fees. See Tennessee Private Acts of 1933, vol. 2, p. 1405, ch. 581. The 
duty of “due attendance at office” in rural and sparsely inhabited counties like 
Union is deemed fulfilled, according to practice and custom in this State, even 
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though the office is not kept open every day in the week, and the Union County 
office was not kept open every day. Not only did our work require the office 
to be kept open daily and the clerk and master, or a deputy, to be in attend- 
ance, but it also required this at times after usual business hours. 

Under such circumstances it seems clear that we were not supplementing 
the revenues or salary of the clerk and master, but merely reimbursing him for 
extra services necessary to us but not required of him by law and for which he 
was not otherwise compensated. 

The agreement made provides payment of $90 per month as extra 
compensation to a State official whose total emoluments fixed by State 
laws for performing all the duties of his office are only $75 per 
month. 

The fees or emoluments of a public officer are matters of strict law 
and are not open to equitable construction nor to any discretionary 
action on the part of the officials concerned. The creation of offi- 
cers and the assignment of their compensation is a legislative func- 
tion. United States v. Shields, 153 U.S. 88, 91; Cochnower v. United 
States, 248 U.S. 405, 407; United States v. Marsh, 106 F. 477; County 
of Berkshire v. Cande, 222 Mass. 93, 109 N. E. 840; Johnson v. 
Black, 103 Va. 491, 49 S. E. 6388; Wight v. Meagher County Com- 
missioners, 16 Mont. 480, 41 Pac. 272; Annotation 37 L. Ed. 325. 

Manifestly it is contrary to public policy, if not prohibited by 
statute, for any Federal, State, or county official to enter into private 
arrangements with either a private or a public corporation whereby 
such official is to receive “extra” payments, not authorized by law, for 
official services rendered by him either during or outside of regular 
office hours. The proper performance of his official duties by a 
public officer may be required, if necessary, by mandamus or injunc- 
tion proceedings and any arrangements for imposing additional 
duties, if any, beyond those imposed by the laws of the jurisdiction 
or of providing extra compensation are for arrangement and pay- 
ment through and by authority of the duly constituted legislative, 
executive and judicial authorities rather than through any private 
arrangement with the individual officer whose services are involved. 

The public policy of the United States in this respect has been 
declared repeatedly in the statutory laws as well as in numerous 
decisions of the courts. 

Section 1764 of the Revised Statutes provides that no allowance 
or compensation shall be made for any extra services whatever, which 
any officer or clerk may be required to perform, unless expressly 
authorized by law. 

Section 1 of the act of March 3, 1917, 39 Stat. 1106, constitutes 
it a misdemeanor punishable by fine and imprisonment for a Govern- 
ment official or employee to receive any salary—or any contribution 
to in any way supplement the salary—in connection with his services 
as such an official or employee from any person, association, or 
corporation. 
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Section 1782, Revised Statutes, as amended, makes it a crime for 
any officer or clerk in the employ of the United States to receive or 
agree to receive any compensation for services rendered or to be 
rendered by himself or another to any person (including a corpora- 
tion) in relation to any matter or thing in which the United States is 
interested directly or indirectly before any department, court martial, 
bureau, officer or commission. 

Two high ranking officers, within recent months, have been dis- 
missed from the Army of the United States after conviction of mis- 
conduct involving these statutes and the public policy of which the 
statutes are declaratory. Case of United States vy. Col. Joseph I. 
McMullen, conviction April 30, 1936, United States District Court 
for the District of Columbia; Op. Atty. Gen., May 21, 1936; general 
court martial of former Brig. Gen. Alexander E. Williams, Q. M. C., 
United States Army; House Report No. 1884 of August 22, 1935, 
pages 5-19, Seventy-fourth Congress, first session. 

The Tennessee Valley Authority inherently has no more authority 
or right to make such an agreement or to pay extra compensation to 
an Official of a State than would any private corporation, association, 
or person. No State law has been brought to attention authorizing 
the Union County clerk and master to receive such compensation and 
no Federal statute expressly authorizes such a payment. Accord- 
ingly, no moneys within the disposal of the Tennessee Valley Author- 
ity are authorized to be used for making payments under the agree- 
ment in question and you are so advised. 


(A~76353) 


CONTRACTS—FEDERAL TAX INCLUDED IN PRICE—ALLEGED IM- 
PROPER PRICE DEDUCTIONS—PROCEDURE: FOR OBTAINING RE- 
FUNDS 


The question whether deductions in connection with Government contracts in 
which a Federal tax has been included, are properly made on the basis 
of the contract price when said price includes transportation charges on 
the articles involved, is not a matter for the General Accounting Office, 
but is for adjustment under the procedure provided by statute, and the 
regulations of the Commissioner of Internal Revenue issued thereunder, for 
obtaining refunds of taxes imposed upon any article sold for the exclusive 

use of the United States, etc. 


Acting Comptroller General Elliott to the Iowa Soap Co., August 6, 1936: 
Your letter of May 14, 1936, is as follows: 


We have sold to the U. S. Treasury Department, Procurement Division, 
Branch of Supply, various lots of toilet soap. The terms of the bid provided 
that the prices bid “include any Federal tax heretofore imposed by the Con- 
gress which is applicable to material on the bid.” Exemption certificates have 
been furnished us and deductions have been taken for what is claimed to be 
the amount of the excise tax, but it is our contention that the deductions taken 
are larger than they should be. 
1184™—37——-9 
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Purchase order S—19323 under Contract 8778 and purchase orders S—27061 
and S—27062 under Contract 9218, were billed at prices of $343.75, $726.40, and 
$726.40, the last two items totaling $1,452.80. In remitting for these items, 
deductions of $16.37 on the first item and $69.18 on the last two items were 
taken to cover the excise tax. 

These tax items were computed on the invoice price. Actually the freight 
on these shipments amounted, respectively, to $29.11 and $159.52. If deductions 
are to be made, it is our contention that only the correct amount of tax can 
be subtracted, and in this instance the tax should have been computed upon 
the invoice price less freight. The basic price of the first item should be $314.64 
and on the last item $1,293.28, and the tax correctly computed on these amounts 
should be $14.98 and $61.58, instead of $16.87 and $69.18. We feel we should 
be entitled to the differences of $2.89 and $7.60. 

We have indicated this attitude to the Treasury Department, but can secure 
no satisfaction. R. J. Queenin, chief finance division, writes on May 12, “vou 
are advised that the contract price was and must be considered as the basic 
price in computing the amount of the deduction for excise taxes.” We think 
this attitude entirely inconsistent with articles 8 and 12 of Treasury Depart- 
ment regulations 46 and also in conflict with your ruling A-67334 of April 14, 
1936, reported in Internal Revenue Bulletin XV-18-8070. If the Treasury 
Department’s attitude as indicated above is correct, then it would seem that the 
regulations and your ruling are entirely meaningless. 

The amount involved, $9.99, is small but we ask that we may [have] a 
ruling which will permit the payment to us of this sum. 


The Treasury Department reports that the purchases involved 
were made under contracts specifying delivery to the Federal Ware- 
house in Washington and your bid was inclusive of all costs for 
delivery without quoting a price f. o. b. your shipping point, and 
neither the taxes nor transportation costs were itemized separately 
by you, nor did the Procurement Division have means of verifying 
the amount of the transportation charges; that in deducting the taxes 
the Department computed the amount thereof upon the contract 
price and by the method prescribed in article 11 of the United States 
Treasury Department Bureau of Internal Revenue Regulations No. 
46, approved June 18, 1932, that the tax thus computed amounted 
to $16.37 on one purchase order and $69.18 on the other two, and 
that tax exemption certificates were furnished you for the exact 
amounts deducted. 

Section 619 of the Revenue Act June 6, 1932, 47 Stat. page 267, 
is in part as follows: 

(a) In determining, for the purposes of this title, the price for which an 
article is sold, there shall be included any charge for coverings and containers 
of whatever nature, and any charge incident to placing the article in condi- 
tion packed ready for shipment, but there shall be excluded the amount of 
tax imposed by this title, whether or not stated as a separate charge. A 
transportation, delivery, insurance, installation, or other charge (not required 
by the foregoing sentence to be included) shall be excluded from the price 
only if the amount thereof is established to the satisfaction of the Commissioner, 
in accordance with the regulations. 

Article 12 of Treasury Department Regulations No. 46 is as 
follows: 
Exclusion of charges for transportation, delivery, etc. Charges for trans- 
portation, delivery, insurance, installation, and other charges which have no 


connection whatever with the manufacturing process or with placing the 
article in a finished condition packed and ready for shipment, are to be ex- 
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cluded in computing the tax, Any additional charge which a purchaser would 
not be required to pay if he accepted delivery of the article at the factory may 
be so excluded. 


These additional charges may not be excluded in computing the tax unless 
the amount thereof and the fact that they represent fair charges are estab- 
lished by adequate records to the satisfaction of the Commissioner. (See art. 
69, relative to the keeping of records. ) 

Section 620 of the Revenue Act of 1932, as amended, provides that 
under regulations prescribed by the Commissioner, with the ap- 
proval of the Secretary of the Treasury, no tax shall be imposed 
upon any article sold for the exclusive use of the United States, any 
State, Territory of the United States, or any political subdivision of 
the foregoing, or the District of Columbia, and section 621(a) (3) 
of the act, as amended, provides that a credit against any tax under 
that title, or refund, may be allowed or made to a manufacturer, 
producer, or importer, in the amount of the tax paid by him under 
the title with respect to the sale of any article to any vendee, if the 
manufacturer, producer, or importer, has in his possession such evi- 
dence as the regulations may prescribe; that on or after the first day 
of the second month following the date of the Revenue Act of 1935 
such article was by any person resold for the exclusive use of the 
United States, etc. The Commissioner of Internal Revenue upon 
approval of the Revenue Act of 1935, 49 Stat. 1025, issued regula- 
tions and amendments to existing regulations for carrying out the 
provisions of the act, which were approved by the Acting Secretary 
of the Treasury November 12, 1935, as Treasury decisions 4604 and 
4605, and provide in part as follows: 

On and after October 1, 1935, no tax attaches if the article is sold by the 


manufacturer direct to the United States * * * provided the exempt 
character of the sale is established as required by these regulations. 


* * * * * * * 


To establish the right to exemption * * * it is necessary that * * * 
(2) he obtain from an authorized officer of the United States * * * and 
retain in his possession a properly executed exemption certificate in the form 
prescribed by this article. 


It was held in a decision of this office of November 29, 1935, 15 
Comp. Gen. 452, that— 

* * * An amount equal to the taxes in effect and applicable to the 
articles in question at the time contracts were executed should be deducted 
from the contract price on all articles delivered under the contracts in question 
after September 30, 1935. It will be for the contractors to make such showing 
to the Bureau of Internal Revenue as may be necessary to secure exemption 
from such taxes on the articles in question delivered after October 1, 1935, 
or if the taxes are paid, to secure refund thereof. 

It appears from the report of the Secretary of the Treasury that 
deduction of the taxes was made upon the contract price named in 
your bid, and that you have been furnished, and presumably have in 
your possession, tax exemption certificates covering the exact amount 
deducted, as required by the regulations to establish your right to 
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refund or abatement of the taxes. There is no evidence that you 
have complied with the requirements of the statute and the regula- 
tions requiring you to furnish adequate records to establish the 
amount of transportation charges to the satisfaction of the Com- 
missioner of Internal Revenue. Nor does it appear that your right 
to exemption or abatement in the amounts deducted from the con- 
tract price and for which you have exemption certificates has been 
questioned by the Bureau of Internal Revenue, which is responsible 
for the collection of the taxes, and the allowance of exemption or 
refunds under exemption certificates and has the authority to make 
abatements, credits, and refunds of taxes erroneously collected. (See 
sec. 3220, Revised Statutes.) 

Since you have in your possession tax exemption certificates in the 
identical amounts deducted from the contract price to cover taxes, 
it would appear necessary for you to comply with the regulations of 
the Commissioner of Internal Revenue as provided by the statute. 

From the facts presented you have no claim against the United 
States properly for consideration by this office, and you are advised 
accordingly. (See 9 Comp. Dec. 143.) 


(A-79128) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—FINAL COM- 
PENSATION PAYMENTS TO DISCHARGED EMPLOYEES 


Seasonal field employees of the International Boundary Commission, United 
States, Alaska, and Canada, employed on a full-time basis, whose rate of 
wages is fixed to include part cash and part the determined value of allow- 
ances furnished in kind, may be paid their total wages in cash covering 
periods of authorized leave of absence with pay. Where the leave taking 
is delayed until completion of the work, evidence should be obtained before 
final payment that the discharged employees are alive on the last day for 
which wages are paid. 


Acting Comptroller General Elliott to the Secretary of State, August 6, 1936: 


Consideration has been given your letter of July 25, 1936, request- 
ing decision of the questions submitted in a letter dated July 16, 1936, 
from the United States Commissioner, International Boundary Com- 
mission, United States, Alaska, and Canada, as follows: 


Reference is made to the annual and sick leave acts approved March 14, 1936, 
Public Nos. 471 and 472, 74th Congress, and to the appropriation “1971025 Inter- 
national Boundary Commission, United States and Canada and Alaska and 
Canada, 1937.” 

The appropriation act provides for “* * *; commutation of subsistence 
to employees while on field duty, not to exceed $4 per day each, but not to 
exceed $1.75 per day each when a member of a field party and subsisting in 
camp; * * 

During the summer months this Commission employs temporary (seasonal) 
field hands and pays them a monthly wage plus a daily cash commutation of 
subsistence. All are hired in a neighborhood in which the particular job is 
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located and their terms of service are for as long as they are needed or give 
satisfactory service, with a maximum of 5 or 6 months during the calendar year. 
They are usually quartered in camp, and camp is moved along the Boundary 
Line as the field work progresses. The camp mess is run by the employees and 
deductions are made from their subsistence allowance when tents, cots, etc., are 
furnished by the Commission. 

The rates of wages paid are determined in each locality by the chief of 
field party so that the monthly wages plus the subsistence allowance equal 
substantially the rates of compensation paid by other Government agencies to 
similar employees in the same locality who are required to subsist themselves 
or from whose compensation are deducted charges for meals and quarters 
furnished by the Government. 

During the time compensation deductions under the Economy Act were in 
effect, deductions were made from the commutation of subsistence allowance 
of temporary field employees, the thought being that this is not a travel allow- 
ance but part of their compensation. Also, in the Commission’s budget esti- 
mates the item of subsistence of temporary field hands is shown as compensa- 
tion for personal services and not under 0630 per diem in lieu of subsistence 
expenses. These field hands are furnished transportation back to the place 
each started work, unless they resign before the close of work or are removed 
for cause. 

It appears that these employees are now entitled to annual and sick leave 
under the provisions of the acts of March 14, 1936, supra, and the leave regula- 
tions issued pursuant thereto. Are they entitled to the cash commutation of 
subsistence allowance while on leave? 

Except in special instances, annual leave will be granted to those temporary 
field employees only after the close of the field work. This will result in the 
final field pay roll covering a period sufficiently beyond the close of the work 
to grant all the employees their accrued leave. However, the chief of field 
party, who certifies the pay rolls, returns to his headquarters in Washington 
at the close of the work and the temporary employees scatter to their homes, 
so the chief of party will not have personal knowledge as to whether or not 
the employees are alive at the end of their leave periods. 

Will it be necessary, before certifying the final pay roll, to obtain definite 
evidence of the employees being alive at the end of their leave periods, such, 
for instance, as a letter from each, written at the expiration of his leave period, 
directing where his final check is to be sent? 


In decisison of June 30, 1930, 9 Comp. Gen. 528, it was held as 
follows (quoting from the syllabus) : 

Under the proviso to section 3 of the act of March 5, 1928, 45 Stat. 193, 
it is within administrative discretion to determine the value of quarters, 
subsistence, and other allowances furnished in kind to civilian employees, to 
be considered as a part of compensation, either for the period of actual duty 


only, exclusive of periods of authorized or unauthorized absence, or for full 
time, including periods of authorized or unauthorized absence. 


See, also, 10 Comp. Gen. 493. 

If, as is indicated from the quoted letter, the total rate of wages 
is fixed to include part cash and part the determined value of al- 
lowances furnished in kind or computed subsistence allowance and 
on a full-time basis, the employees in question would be entitled to 
their total wages in cash covering periods of authorized leave of 
absence with pay. The first question is answered in the affirmative. 

The second question, contained in the concluding paragraph of 
the quoted letter, is answered in the affirmative, it being essential 
prior to payment of final wages that the record contain evidence that 
the discharged employees are alive on the last day for which wages 
are paid. 
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(A~79137) 







PAY—AVIATION DUTY—ARMY OFFICER INJURED WHILE FLYING 


The calendar month is, by paragraph 10 of the Executive order of June 27, 
1982, constituted the unit for determining the qualification of an Army 
officer for additional pay for flying. 

The three months’ period, stipulated by Executive order issued pursuant to 
law, during which flights are not required of an Army officer, incapacitated 
for flying duty by reason of an aviation accident while making an au- 
thorized flight, to entitle him to additional pay for flying, commences with 
the first of the month following the accident where prior to the accident 
the officer had completed sufficient flights to qualify for additional pay 
for flying for the month in which he was injured. 

Where the flights required by Executive order are made at any time during 
the three successive calendar months next following the three months’ 
period during which no flights were required, additional pay for flying 
for the three months’ period is authorized. 


Acting Comptroller General Elliott to Major W. M. Dixon, United States Army, 
August 6, 1936: 

There has been received your request of July 6, 1986, for decision 
whether you are authorized to make payment on vouchers trans- 
mitted therewith stated in favor of Second Lt. H. H. Upham, 
Air Corps, U. S. Army, in the amount of $141.67, for additional pay 
for flying from February 23, 1936, to April 30, 1936, and in the amount 
of $62.50 for the period May 1 to 31, 1936. 

A certificate appended to the first described voucher signed by 
Col. J. H. Pirie, A. C., is to the effect that Lieutenant Upham 
was found by a board of officers convened at March Field, California, 
to have incurred a personal injury on November 23, 1935, in line of 
duty and not the result of his own misconduct, while engaged in an 
aerial flight in a Government-owned airplane, which incapacitated 
him for flying duty to February 24, 1936. On May 1, 1936, it was 
certified by the flight surgeon, Crissy Field, Presidio of San Fran- 
cisco, Calif., that Second Lt. Hudson-H. Upham, A. C., was physi- 
cally and mentally qualified for duty involving flying, and this was 
approved “with waiver” by order of the Chief of Air Corps May 12, 
1936. During November 1935, prior to his injury, he performed four 
flights totaling five hours and twenty minutes. He performed no 
flights after being injured until May 16, 1936, and thereafter during 
May 1936 he performed 34 flights, totaling 17 hours and 10 minutes. 

Paragraph 10 of Executive Order No. 5865, dated June 27, 1932, 
promulgated for the purpose of carrying into effect the provisions of 
section 20 of the act of June 10, 1922, 42 Stat. 632, as amended by 
section 6 of the act of July 2, 1926, 44 Stat. 782, provides: 

For personnel of the Army, Navy, Marine Corps, or Coast Guard, * * * 
who are required by competent authority to participate regularly and frequently 
in aerial flights, the following requirements are prescribed: Provided, That any 
officer, warrant officer, or enlisted man who has been required to participate 


regularly and frequently in aerial flights by orders of competent authority and 
who as a result of such orders has participated regularly and frequently in 
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aerial flights, as defined in this Executive order, and who subsequently becomes 
incapacitated for flying by reason of an aviation accident shall not be required 
to perform such aeria] flights during such incapacity for a period not to exceed 
three months following the date of said accident: 


(a) During one calendar month. 10 or more flights totaling at least 3 
hours, or in lieu thereof to be in 
the air a total of at least 4 hours. 

(bo) During 2 consecutive calendar 20 or more flights totaling at least 6 

months, when the requirements hours, or in lieu thereof to be in the 
of subparagraph (@) above have air a total of at least 8 hours. 
not been met. 


(c) During 3 consecutive calendar 30 or more flights totaling at least 9 
months, when the requirements hours, or in lieu thereof to be in the 


of subparagraph (b) above have air a total of at least 12 hours. 
not been met. 


(d) For fractions of a calendar month the number of aerial flights and the 
time in the air required shall bear the same ratio to the number of flights and 
the time in the air required for a full calendar month as the period in question 
bears to a full calendar month. 

(e) For fractions of two consecutive calendar months the period in question 
shall be considered as a unit and the number of aerial flights and time in the 
air required shall bear the same ratio to the number of aerial flights and time. 
in the air required for a full calendar month as the period in question bears to 
a full calendar month. 


Note: The above requirements for any particular period may be met at any 
time during such period. 

The calendar month is constituted the unit for determining the 
qualification of an officer for additional flying pay, except at the 
beginning and termination of a flying status. The prescribed require- 
ments may be met at any time during a particular period. The 
officer prior to the accident November 23, 1935, had performed suffi- 
cient flying to entitle him to flying pay for November 1935, and it 
was not necessary to excuse him from the performance of any required 
flights to entitle him to additional flying pay for that month. He is, 
however, under the provisions of the regulations, as construed by 
the Court of Claims in Dennett v. United States, 78 Ct. Cls. 258, and 
followed in A-55383, May 14, 1934, excused from the prescribed 
performance of flights “for a period not to exceed 3 months” follow- 
ing the date of the accident. He is, therefore, entitled to additional 
flying pay without performing any flying for the indicated unit of 
“3 consecutive calendar months”, or for December 1935, January 
and February 1936. 

Paragraph 2 of the cited Executive order provides that each officer 
who is a qualified aircraft pilot or who is not unfit for duties as 
such, and who is commissioned in, or duly assigned or attached to the 
Air Corps of the Army, shall be required to participate regularly and 
frequently in aerial flights and that orders to that effect “shall remain 
in force for the entire period of such commission, assignment, or 
attachment, except as hereinafter provided in paragreph 12.” Para- 
graph 12 provides that a commanding officer shall suspend from 
flying any officer (etc.) under his command who, in his opinion, is 
unfit for flying “except as a result of an aviation accident.” 
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March 1936, was the beginning of a new 3 months’ period, 4 Comp. 
Gen. 975, and no flights were performed during that month nor 
during the succeeding month of April 1936, but the deficiency for 
these months was made up in May 1936, during which month the 
officer exceeded the minimum requirement of 30 flights totaling at 
least 9 hours in the air. You are accordingly advised that if the 
officer has not been paid flying pay for any part of the period from 
February 23 to May 31, 1936, covered by his claim, and if they are 

. otherwise correct, payment may be made on the vouchers which are 

returned. 


(A~78711) 


CONTRACTS—PUBLIC UTILITIES—STEAM FOR LOW-COST HOUSING 
AND SLUM CLEARANCE PROJECTS 





There is no authority for contracting for a period of ten years with a public 
utility corporation for the furnishing of steam for heating purposes in a 
low-cost housing and slum-clearance project, nor for a contract for a period 
of one year, renewable at the option of the Government from year to year 
for a period of twenty years, with a covenant of non-user of heating facili- 
ties other than those of the contractor applicable to both the United States 
and any assignee in the event of sale of any or all of the project. 

Steam for heating purposes in a low-cost housing and slum-clearance project 
may be obtained from a public utility corporation under a contract for one 
year, renewable at the option of the Government, the reasonable cost of 
installation of the steam line to be borne by the Government and rebate to 
be made on steam bills until installation cost with interest is returned, 
provided the rates to be charged are reasonable and such as are charged 

similar consumers, or an arrangement may be made similar to that de- 

scribed in 8 Comp. Gen. 654, but payments for such service may be made 
from the funds available for construction of the project only for periods 
prior to July 1, 1937, and only to the extent receipts from the operation 
of the project are inadequate therefor. 


Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, August 10, 1936: 


Consideration has been given to your letter of July 18, 1936, as 
follows: 





In connection with the low cost housing and slum clearance project in Indi- 

anapolis, Indiana, being constructed under the supervision of the Housing Divi- 
i sion of Federal Emergency Administration of Public Works and known as 
i Project H-1601, it has been administratively determined that the heating and 
: furnishing of hot water for this project may be done more cheaply through the 
purehase of steam from the local utility company, namely, the Indianapolis 
Power and Light Company, than through the construction of an independent 
steam generating plant or by the installation of individual heating units in the 
various buildings. 

Of the latter two methods a central heating system would be the less expen- 
sive. The cost of construction of such a system would be approximately $100,- 
000. The Indianapolis Power and Light Company has indicated a willingness 
to furnish the necessary steam for the project at a cost of approximately 48 
cents per thousand pounds, which is less than the cost of producing our own 
steam when the capital cost which must be expended is taken into consideration. 

In order to provide the steam for the project, it will be necessary for the 
Indianapolis Power and Light Company to construct a steam main for approxi- 
mately 4,000 feet, running from the closest point at which steam is now available 
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in the city of Indianapolis to the site of the project. As there is little likelihood 
that there will be other possible users of steam along this route, the Indianapolis 
Power and Light Company is unwilling to expend the sum necessary to install 
this line, which is in the neighborhood of $60,000, without some guarantee from 
the Government that the steam will be used for a sufficient length of time to 
enable it to recover, through the medium of its steam bills, at least a fair portion 
of the amount of its original expenditure. 

The power company has suggested several alternative propositions, any of 
which would be satisfactory to it. The first is that the Government enter 
into a ten-year contract for steam. Upon this basis the power company will 
install the necessary mains without cost to the Government. 

The validity of entering into any such contract is questionable in view of the 
fact that the life of the Federal Emergency Administration of Public Works 
is limited to June 30, 1937. It is my understanding that the appropriation, 
insofar as it may be available for expenditures under contracts of this type, 
is limited to that period. However, the recent George-Healey bill, Public, No. 
837, 74th Congress, provides under section 3: 

“Such payments in lieu of taxes and any other expenditures for operation 
and maintenance (including insurance) of any low-cost housing or slum- 
clearance project described in section 1, shall be made out of the receipts 
derived from the operation of such projects. To provide for such payments and 
expenditures the Federal Emergency Administrator of Public Works is author- 
ized from time to time to retain out of such receipts such sums as he may esti- 
mate to be necessary for such purposes.” 

No time limitation on the availability of funds derived from such receipts is 
imposed by the bill and, in view of this provision, it is suggested that there may 
be a possibility of entering into a contract with the Indianapolis Power and 
Light Company for furnishing steam for a period of ten years with a specific 
provision that payment for such steam is to be made only out of such projects, 

The power company’s second proposal is that the Government agree to 
purchase steam for a period of one year; with an option of renewal from year 
to year for twenty years; with a covenant. not to use steam, or any substitute 
therefor, except that made available by the power company, for ten years; and 
with a further covenant that this restriction be imposed upon its assignee 
should the Government in any manner dispose of all or part of the project. 

Such a contract would involve the commitment of no appropriation beyond 
that now available either from the allotment made for the construction of this 
project, which in the opinion of the Comptroller General dated July 27, 1935, 
number A-62998, is available for the purchase of steam, or from any funds 
which might be reserved by the administrator out of the receipts of housing 
projects as provided in the George-Healey bill. This arrangement, however, so 
closely approximates a contract for the purchase of steam, as under the 
circumstances no other method of heating the project would be available, that 
the same questions have arisen in regard to entering into such an agreement 
as have arisen with reference to the first method proposed. 

The third alternative is that the Government pay to the Indianapolis Power 
and Light Company, immediately upon the installation of the steam line in ques- 
tion, the actual cost incurred by the power company in installing the line, with 
a guarantee from the power company that the cost will not exceed $60,000. The 
Government is to take steam on the basis of a yearly contract renewable at the 
option of the Government, with a provision that the steam company shall rebate 
to the Government 20 per cent of the bills for steam until the Government has 
been reimbursed for the entire initial expenditure for the laying of these pipes, 
plus interest on unrebated balances at a rate to be agreed upon by the power 
company and the Government, but not less than three per cent a year; and with 
a further provision that, if the Government uses steam for a period of ten 
years, at the end of the ten-year period the power company will return to the 
Government any amount of the initial cost made by the Government which has 
not been returned through the medium of the 20 per cent payments. 

A fourth possible method of handling the situation is through the type of con- 
tract considered in 8 Comptroller General 654. In that ease the Veterans’ 
Bureau contracted for water for a hospital in Bedford, Massachusetts, and pro- 
tected the contractor’s investment by a promise to pay the contractor a fixed 
amount at the end of each year in the event the Government’s option to renew 
the yearly contract was not exercised. The power company has not yet indicated 
its willingness to contract on this basis but is giving consideration to it at the 
present time. 
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Hither of the first two proposals would be a satisfactory arrangement for 
the Public Works Administration. If you determine that neither of such ar- 
rangements may be made, the third proposal would also be acceptable, although 
the large immediate outlay of funds required makes the proposal less desirable. 

The type of contract in the Bedford case would also be acceptable, although 
the responsibility of obtaining an appropriation for each successive fiscal year 
adequate to meet the contingent obligation of such a contract makes this arrange- 
ment less desirable than the first two proposals of the power company. 

Before negotiating further with the Indianapolis Power and Light Company, 
I desire your opinion on the following matters: 

1. May the Government enter into a contract with the power company for 
steam for a period of ten years, and if such contract may be made— 

(a) will any funds remaining in the appropriation 40—433/70684, Federal 
Emergency Administration of Public Works, National Industrial Recovery 
1933-1937, and allocated for the Indianapolis housing project be available for 
payments under this contract, or must payments under such a contract be 
made out of receipts derived from housing projects in accordance with section 
3 of Public, No. 837, 74th Congress; and, in either case, will these funds be 
available for such payments after June 30, 1937? 

2. May the Government enter into a contract with the power company for 
supplying steam for one year, or until June 30, 1937, renewable at the option 
of the Government from year to year for a period of twenty years, with a 
covenant that for ten years the Government will use no steam, or any substi- 
tute therefor, except that made available by the Indianapolis Power and 
Light Company; and with a further covenant that this restriction will be 
imposed upon any assignee of the Government in the event of the disposal of 
all or part of the project? If such a contract may be made, must payments 
pursuant thereto be made out of receipts from housing projects, or may they 
be made out of funds remaining in the appropriation 40-433/70684, Federal 
Emergency Administration of Public Works, National Industrial Recovery 
1933-1987, and allocated for this project? 

8. May the Government enter into a contract for one year or until June 30, 
1937, renewable from year to year for ten years at the option, of the Govern- 
ment, under the terms of which the Government will pay the initial cost of 
the steam line in a sum not to exceed $60,000, if the Indianapolis Power and 
Light Company will furnish steam for the project and agree to rebate 20 
per cent all steam bills until the cost of the steam line plus interest is 
returned to the Government, as previously outlined? If such a contract may 
be made, may funds appropriated under appropriation 40—-433/70684, Federal 
Emergency Administration of Public Works, National Industrial Recovery 
1933-1937, and allocated for this project be used to pay the initial cost of 
installing the steam line? 

4. If the Indianapolis Power and Light Company will assent to such an 
arrangement, may the Government enter into a contract similar to that de 
scribed in 8 Comptroller General 654, and, if it may, will funds remaining in 
appropriation 40-433/70684, Federal Emergency Administration of Public 
Works, National Industrial Recovery 1933-1987, and allocated to this project 
be available for payments under this contract both before and after June 30, 
1937, or must these payments be made out of receipts derived from the opera- 
tion of housing projects, both before and after June 30, 1937, or must a 
separate appropriation be made each year, at least large enough to cover the 
contingent payment which would be made if the Government failed to exercise 
its option to renew the contract? 


Your questions numbered 1 and 2 must be answered in the negative 
in their entirety. The situation here presented is primarily a con- 
struction rather than an operation or maintenance matter. Also, 
contracts finding their authority on the basis of appropriations may 
not obligate the Government beyond the period for which the appro- 
priations have been made available. See Leiter v. United States, 271 
U. S. 204. Furthermore, no officer or employee of the United States, 
in the absence of specific statutory authority to that effect, is author- 
ized to contract that the Government will use no steam or any sub- 
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stitute herefor except that made available by the contractor during 
a period of 20 years. 

If the Indianapolis Power & Light Co. will not enter into a contract 
similar to that considered in decision of July 27, 1935, A-62998, which 
was entered into by the Georgia Power Co., the Federal Emergency 
Administration of Public Works may legally contract with the In- 
dianapolis Power & Light Co. on the basis proposed in your question 
numbered 3, provided the rates to be charged for steam before de- 
duction of the proposed rebate are reasonable and not in excess of 
those charged to similar consumers. Also, there would appear no 
legal objection to a contract such as referred to in question 4. See 
in this connection contract no. W-425-eng-2, dated January 18, 1934, 
between the United States represented by Theodore Wyman, Jr., 
Captain, Corps of Engineers, and the Bowdoin Utilities Co, which 
was considered in decision of March 21, 1935, A-60676, and the deci- 
sion in 8 Comp. Gen. 654, to which you have referred. Such payments 
as may be made by the United States in either case should be made 
from the receipts derived from the operation of the project, but the 
appropriation or fund available for the construction of the project 
may be used for such payments prior to July 1, 1937, if and to the 
extent such receipts are inadequate to cover such payments in addi- 
tion to other authorized expenditures for the operation and mainte- 
nance of the project. 

You are advised accordingly. 


(A-79026) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
ALASKA RAILROAD EMPLOYEES 


Employees of the Alaska Railroad, being employed on the basis of “when 
actually employed”, are not entitled to sick or annual leave of absence 
with pay under the acts of March 14, 1936, 49 Stat. 1161 and 1162. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 
10, 1936: 


Consideration has been given your letter of July 24, 1936, as 
follows: 


The leave laws of March 14, 1936 (Public, Nos. 471 and 472, 74th Congress) 
and the Executive orders of July 9, prescribing regulations relating to annual 
and sick leave, raise certain questions with respect to the personnel of the 
Alaska Railroad. The following is quoted from a radiogram from the general 
manager of that organization: 

“* * * The pay and working rules governing trainmen, including locomo- 
tive engineers and firemen, conductors, brakemen, and baggagemen were adopted 
some years ago by the general manager of the railroad after conference with 
representatives of the men. For regular assigned trainmen agreement provides 
that one hundred miles or less or eight hours or less shall constitute a day’s 
work and if actual time worked or run made is less than eight hours and 
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one hundred, miles they are credited with constructive time and miles to make 
minimum of eight hours and one hundred miles. When trip over more than 
one division trainmen credited one hundred miles or eight hours or else actual 
miles or hours for each division, also credited with eight hours constructive 
time per day for Sundays or days when no service performed, thus making 
their monthly guarantee which is based on two hundred forty hours per month. 
When trip over one hundred miles or eight hours per day they are credited 
with actual mileage or hours and paid for month either total miles or total 
hours (both actual and constructive), whichever greater. Trainmen not 
working on assigned run are paid for miles or hours, whichever greater, each 
day of service, with minimum one hundred miles or eight hours, also paid day 
for each division run over but are not paid for Sunday or days no service 
performed and no monthly guarantee. All trainmen hold seniority rights and 
when passenger, freight, or work train required for service seven days or over 
train is bulletined and men bid for job and assigned to senior trainmen in 
point of service seniority and this considered regular assigned train crew. 
When train operated for short period or before crew assigned, senior available 
trainmen operate train and are extra or unassigned trainmen. Heretofore 
trainmen have not been granted annual leave but regular assigned trainmen 
were allowed twenty hours sick leave per month accumulative to two hundred 
forty hours during calendar year and not extend beyond year. Unassigned 
trainmen not allowed sick leave. Sick and annual leave acts March fourteen 
thirty-six applicable to railroad * * *. 

“Question one. Can regular assigned trainmen be allowed sick and annual 
leaves under acts March fourteenth? 

“Question two. Can unassigned trainmen be allowed leave on basis time 
worked? 

“Laborers employed in section gangs paid hourly rate when actually em- 
ployed and hold seniority rights and if force reduced laborer laid off can ex- 
ercise seniority and displace an employee with less seniority another section 
within division of railroad where employed. Section laborer forces increased 
during summer months and nothing definite as to number employed any section 
gangs during winter but as railroad employs about one hundred seventy labor- 
ers year round some laborers work all year by exercising seniority if necessary 
and large number have worked steady on same section gang for several years. 
When laborer hired impossible to determine how long he will be employed 
as weather or other conditions may require extension contemplated work on 
track and it may turn out to be a steady job or when particular job finished 
employee may be transferred or exercise seniority to another job. Laborers 
have not heretofore been allowed annual leave but were ullowed one day per 
month sick leave. 

“Question three. Can section gang Jaborers be allowed leave under act March 
fourteenth thirty-six? 

“Question four. Can Railroad leave regulations specify that section gang 
laborers paid at hourly rate where length of service cannot be determined in 
advance will be allowed annual leave after a certain period of continuous 
service as for instance after six months service? 

“Question five. If it is held that trainmen and section gang laborers cannot 
be allowed sick leave under act March fourteenth, thirty-six, can they be 
allowed sick leave under previous acts and Railroad regulations which allowed 
thirty days and twelve days sick leave respectively ?” 

Your decision is respectfully requested on the questions raised in the above- 
quoted radiogram. 


It is understood from the quoted radiogram and the regulations 
of the Alaska Railroad on file in this office that while assigned train- 
men are regularly employed in the general sense, they are paid only 
for actual service on a mileage or per diem basis with a minimum 
monthly guarantee; that unassigned trainmen and laborers are paid 
only when actually employed; and that the only leave of absence 
heretofore allowed to any of the classes of employees mentioned in 
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the quoted letter has been 20 hours’ sick leave per month to regularly 
assigned trainmen (which, upon a work-hour or work-day basis, is 
in excess of the amount granted by the sick leave act of March 14, 
1936 (49 Stat. 1162), with privilege of accumulation to a total of 
240 hours during the year—the accumulation, however, not extending 
beyond the calendar year. 


In the decision of June 4, 1936, A~75907, 15 Comp. Gen. 1058, ques- 
tion 7 was stated and answered as follows: 


“Question 7. Section 5 of Public, No. 471 and section 5 of Public, No. 472, 
read: 

“‘*Nothing in this act shall be construed to prevent the continuance of any 
existing leave differential now obtaining for the benefit of employees of the 
Federal Government stationed outside the continental limits of the United 
States.’ 

“There is great variation in the grants of annual leave and sick leave to 
Federal employees stationed in Alaska, Hawaii, Puerto Rico, Canal Zone, 
etc., and in foreign countries. Some statutes permit thirty days annual leave 
without accumulation, and some have been construed as not permitting sick 
leave, 

“Decision is desired whether the language of section 5 of the two acts is 
such as to permit a choice between the leave granted by Public, No. 471 and 
Public, No. 472, respectively, as a whole, and the leave granted by other exist- 
ing and applicable laws as a whole; or whether it is permissible to select 
the most desirable features of the laws and merge them into regulations for 
employees stationed outside the continental limits of the United States. As a 
specific illustration, may an employee of the Department of Agriculture sta- 
tioned in Alaska for whom existing law (sec. 583, title 5 U. S. Code) grants 
thirty days annual leave without accumulation, be permitted to have the thirty 
days leave plus the accumulation permitted by Public, No. 471? Or, may he 
be permitted to come within the terms of Public, No. 471 as a whole?’ 


* * * * * * * 


Referring to question 7, it may be stated that the legislative intent of sec- 
tion 5 of the leave acts of March 14, 1936, is not entirely clear. It would 
seem, however, that as there could be no “continuance of any existing leave 
differential” without continuing also the terms and conditions on which such 
differential now obtains, it is concluded that all existing leave laws applicable to 
“employees of the Federal Government stationed outside the continental limits 
of the United States” which allow an amount of annual or sick leave in excess 
of that granted by the leave acts of March 14, 1936, remain in full force and 
effect and that no portions of the respective annual or sick-leave acts of March 
14, 1936, so exceeded, will be applicable to such employees. 

It was held, also, in said decision, in answer to question 5, that “an 
appointment or contract of employment providing for payment of 
compensation on the basis of ‘when actually employed’ or on a fee 
basis for the particular service rendered, is inconsistent with the 
granting of leave of absence with pay”. This rule has been incor- 
porated in both the uniform annual and sick leave regulations issued 
by the President. Under the answer to question 7 in the decision of 
June 4, 1936, swpra, and if their status otherwise permitted it, the 
employees of the Alaska Railroad regularly employed who heretofore 
have not been entitled to leave or to leave in an amount less than that 
allowed by the acts of March 14, 1936, 49 Stat. 1161 and 1162, would 


now be entitled to leave under said statutes. However, it would ap- 
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pear from the information furnished that the employees involved 
may be deemed to be of that class whose compensation is upon the 
“when actually employed” basis, in view of which none of the em- 
ployees mentioned would, under answer to question 5 in the cited 
decision, be entitled either to sick or annual leave of absence with 


pay under the terms of the acts of March 14, 1936, 49 Stat. 1161 
and 1162. 


(A~73637) 


TAXES—PROCESSING—REFUND OF AMOUNTS DEDUCTED FROM 
CONTRACT PRICE 


Where under advertised specifications containing a provision that prices bid 
include any Federal tax heretofore imposed by the Congress applicable to 
the material involved, a bid bearing a qualifying rider that prices were 
subject to no adjustment because of such tax is accepted, the contractor is 
entitled to payment at the full contract price subject to no adjustment 
because of processing taxes involved, notwithstanding it was a processor 
and paid no processing taxes during the period involved. 15 Comp. Gen. 
201, 367, and 674 distinguished. 


Acting Comptroller General Elliott to Major A. J. Maxwell, United States 
Army, August 11, 1936: 


There was received by reference dated April 4, 1936, from the 
Office of the Chief of Finance, your request of March 6, 1936, for 


decision whether you are authorized to make payment of $6,714.75, 
on a voucher stated in favor of Armour & Co., representing an 
amount deducted for processing taxes from otherwise proper pay- 
ments for bacon delivered January 29 and 31, 1936, under contract 
no. W-199-qm-13197, December 6, 1935. 

The invitation for bids leading to the contract, under “Special 
Conditions of Purchase”, provided as follows: 


Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress which is applicable to the material on this bid. If any sales tax, pro- 
cessing tax, adjustment charge, or other taxes or charges are imposed or 
changed by the Congress after the date set for the opening of this bid and 
made applicable directly upon the production, manufacture, or sale of the 
supplies covered by this bid, and are paid to the Government by the contractor 
on the articles or supplies herein contracted for, then the prices named in this 
bid will be increased or decreased accordingly, and any amount due the con- 
tractor as a result of such change will be charged to the Government and 
entered on vouchers (or invoices) as separate items. 

Bids containing conditions modifying this paragraph in any manner will not 
be considered, 


This provision was not deleted or otherwise altered by Armour 
& Co., but there was pasted in the margin opposite thereto a 
printed slip, as follows: 

Prices quoted herein are subject to no adjustment and if accepted, must be 
paid in full to Armour and Company. No claim for refund or abatement will 


be accepted, and all reference to processing tax on pork or pork products in 
this tender or bid shall be considered as eliminated. 
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On January 6, 1936, the Supreme Court, in the case of United 
States of America v. William M. Butler et al., no. 401, held process- 
ing taxes levied under authority of the Agricultural Adjustment Act 
of May 12, 1933, 48 Stat. 31, as amended, to be unconstitutional, 
and on January 13, 1936, in the case of Rickert Rice Mills, Inc. v. 
United States, no. 577, directed repayment of amounts representing 
processing taxes which had been impounded pursuant to injunctions 
against collection theretofore issued. 

It was held in a decision of September 12, 1935, 15 Comp. Gen. 
201, that bid modifications similar in substance to that appearing 
here did not require rejection of an otherwise acceptable low bid. 
In a decision of November 4, 1935, 15 Comp. Gen. 367, there were for 
consideration the identical modification here involved and others of 
like import, and it was held that they did not justify rejection of the 
low bids. In both those decisions there was pointed out the extreme 
improbability, if not impossibility, of any change with reference to 
taxes during the lives of the respective contracts there proposed to 
be consummated. 

In a decision of January 28, 1936, 15 Comp. Gen. 674, the question 
was as to the effect of the decision in the Butler case upon contracts 
which contained the unqualified provision that Federal taxes were 
included and that prices would be subject to adjustment in the event 
of tax change. It was there held that where contractors were 
“processors” and, therefore, subject to the processing tax, and it 
appeared that the contractors had not paid the tax to the Govern- 
ment, there should be deducted an equivalent amount from the 
contract price. 

It will be seen that the facts in the instant case differ materially 
from those presented in the cases cited. The case differs from those 
considered in 15 Comp. Gen. 201 and 367 in that in those cases the 
contract. time covered a period when there was little possibility of 
tax change, while here the contract period could and did extend 
beyond the time when there was change in tax conditions. While 
the modifications were there immaterial, the qualification proves 
material here. It differs from those considered in 15 Comp. Gen. 
674 in that in those cases the provision that Federal taxes were in- 
cluded in the purchase price and that there should be price adjust- 
ment in the event of change was unqualified, while here the Federal 
tax clause was definitely qualified by the bidder. 

The manifest purpose of the rider attached to its bid by Armour 
& Co. in this instance was to guard against adjustments in con- 
tract price in any event. That it was so taken and accepted by 
the War Department is evidenced by a telegram of December 3, 
1935, from the Quartermaster, Chicago, Ill, informing the Quarter- 
master General of the modification and requesting instructions, and 








144 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


reply of December 4 that under the decision of this office of Sep- 
tember 12, 1935, the modification did not justify rejection. That 
the Quartermaster General in issuing the instruction apparently 
overlooked the distinction in the facts is not now of moment. The 
bid of Armour & Co. was the low bid and was accepted with the 
modification, the import of which was understood by both parties to 
the contract. 

The records of this office indicate that Armour & Co. obtained 
an injunction in August 1935, and did not pay processing taxes sub- 
sequent to July 1935. Doubtless amounts, if any, deposited by 
Armour & Co. and impounded pendente lite have been returned 
to the company pursuant to the Supreme Court decisions, supra. 
The fact that Armour & Co. did not pay the processing tax is 
established. As to its inclusion in the contract price, Armour & 
Co. stated in a letter of February 14, 1936: “We have no hesitation 
in stating we consider that no processing taxes were included in the 
contracted price in view of the following clause in the contract be- 
tween us”, quoting the printed modification of the bid form as above. 
Of course, the wording of the qualification could not justify any 
inference, much less a conclusion, that the amount for processing 
taxes was not included in the contract price. Again, under date of 
February 20, 1936, Armour & Co. wrote: 

We would add that the processing tax on hogs was assessed upon the 

slaughter of the hogs, and was not a tax upon the product originating from the 
hogs. We were obliged to sell pork products in competition upon the market 
and prices were determined by supply and demand without reference to process- 
ing tax. 
Armour & Co. was a processor. As such it was subject to any 
processing tax “assessed upon the slaughter of the hogs.” The com- 
pany is recognized as among the largest packing (processing) com- 
panies in the country. As such, processing taxes imposed upon it 
under the Agricultural Adjustment Act unquestionably aggregated 
comparatively vast amounts. While the company’s price for pork 
products would naturally be determined by competition, supply and 
demand, it is not to be presumed and the record here does not estab- 
lish that the prices were determined “without reference to processing 
tax.” But, however that may be, the acceptance of the bid and the 
award of the contract with the qualifying rider that the prices paid 
were subject to no adjustment, obligated the Government to pay the 
contract price in full and subject to no adjustment for processing 
taxes, and there appears now no legal basis upon which payment 
properly may be withheld. 

Accordingly, you are advised that payment on the voucher is 
authorized if otherwise correct. 

The papers are returned. 
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(A-76545) 


PRINTING AND BINDING—PURCHASES OF DIARIES, TAGS, AND 
CERTIFICATES FROM PRIVATE CONTRACTORS 


Tags and certificates that are not such as are held for sale to the public gener- 
ally without requiring any printing after receipt of requisition therefor, and 
diaries, constitute printing, binding, or blank-book work within the purview 
of the act of March 1, 1919, 40 Stat. 1270, and further purchases may not 
be made under contracts of the Procurement Division, Treasury Depart- 
ment, without authorization from the Public Printer. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 
12, 1936: 


There have been brought to my attention certain contracts entered 
into by the Procurement Division, Treasury Department, covering 
items in class 53 of the General Schedule of Supplies for the period 
January 1 to November 30, 1936, more particularly as follows: 


R. P. Andrews Paper Co., Contract Tps—10157— 
Items: 
53-B-21782—Diaries, 
53-B-21786. 
58-B-21790. 
53-T-690—Tags, “U.'S. Rejected.” 
53-T-692—Tags, “U. S. Retained.” 
53-T-694. 
53-T-695. 
53-T-698. 
R. Carter Ballantyne, Contract Tps—10158— 
Items: 
53-T-680—Tags, Printed from sample. 
53-T-682. 
53-T-922 to 53-T-935, inclusive—Tags, Prices quoted when including 
printing. 
R. P. Clarke Company, Contract Tps—10163— 
Items: 
53-T-690—Tags, “U. S. Rejected.” 
53-T'-692. 
63-T-698—Tags, “U. S. Retained.” 
M. 8. Ginn & Company, Contract Tps-10176— 
Items: 
53-B-21770—Diaries. 
58—B-21774. 
53—B-21778. 
538-B-21782. 
53—B-21786. 
53—B--21790. 
53-B-21860. 
53—-B-—21870. 
53--T-935-212—Tags. Prices quoted when including printing. 
53~-T-935-224. 
53—T-—935-234. 
53—T-935-244. 
53-—T-935-254. 
53—T-935-264. 
George J. McClosky, Contract Tps—10184— 
Items: 
53-C-11176—Meat inspection certificates printed on order. 
53—C-11178. 
58-—C-11180. 
53-C-11182. 
53—-C-11184. 


1184™—37——-10 
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As these contracts appear to cover items of printing, binding, or wil 
blank book work such as required by the act of March 1, 1919, 40 col 
Stat. 1270, to be procured from the Government Printing Office, the by 
Procurement Division was requested to inform this office why it was wi 
proposed to purchase such items from private contractors, and, in me 
reply to such inquiry, that division, by letter dated May 22, 1936, ize 
advised this office as follows: wi 

With reference to your letters of April 15th and April 29th, 1936, reference an 
A-MBS-CE and A-DD-CE respectively, requesting information relative to why ; 
it is proposed to purchase articles of printed tags, labels, certificates, etc., | 
from private contractors rather than procuring them from the Government an 
Printing Office, you are informed that the Procurement Division for a number er 
of years has contracted for such items of tags as are printed in the course oh 
of manufacture, it being felt that this was in accordance with the meaning 
of the act to which you refer. 

In decision of September 23, 1927, to the Secretary of Commerce, 

A-19853, it was stated that it had been decided by the Joint Com- = 
mittee on Printing under the authority granted that committee by be 
section 11 of the act of March 1, 1919, that books which required P 
printing, binding, or ruling operations for their manufacture are th 
blank books within the meaning of that act, and that such blank al 
books must be procured from the Public Printer. Diaries were 

held to be blank books within this definition by decision of Septem- = 
ber 12, 1932, A-44339, and in 7 Comp. Gen. 712, it was held that all nN 
such blank books should be procured from the Public Printer even F 
though of a kind kept in stock by dealers for sale to the public . 
generally. (See, also, 7 Comp. Gen. 411, 8 id. 317.) 

With respect to printing as distinguished from blank books it was 
held in decision of April 17, 1928, A-22343, to the Secretary of 
Agriculture, that: 

* * * If, however, as stated by you, the printing is not varied according 
to the desires of the purchaser but consists of a recognized standard form and 4 


is carried in stock by the dealers and sold to the public generally, requiring 
no printing operation after receipt of the order or requisition, they may be pur- 
chased as articles of stationery otherwise than from the Government Printing 
Office. 


The above decision is applicable to tags, as well as other stock 
forms, if they come within the limitation therein prescribed. How- 


ever, with respect to tags printed on order it was held in 11 Comp. 
Gen. 136: 


Under the act of March 1, 1919, 40 Stat. 1270, it is mandatory that all print- 
ing for every executive department or other Government establishment be done 
at the Government Printing Office, except such printing as the Joint Committee 
on Printing may authorize to be procured in the field, for the exclusive use of 
a field service. By necessary implication said act prohibits the procurement 
elsewhere of any printing for these departments or establishments including 
printed tags for the Postal Service. 


It does not appear that the tags or forms above listed from the con- 
tracts referred to are such as are held for sale to the public generally 
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without requiring any printing after receipt of the requisition. Ac- 
cordingly, such tags, as well as the diaries and certificates covered 
by such contracts, constitute printing, binding or blank-book work 
within the purview of the act of March 1, 1919, and are for procure- 
ment from or through the Government Printing Office unless author- 
ized by the Public Printer to be procured elsewhere in accordance 
with the provisions of section 12 of the act of January 12, 1895, as 
amended by the act of July 8, 1935, 49 Stat. 459, 475, which read: 

The Joint Committee on Printing may permit the Public Printer to authorize 
any executive department or independent office or establishment of the Gov- 
ernment to purchase direct for its use such printing, binding, and blank-book 
work, otherwise authorized by law, as the Government Printing Office is not 
able or suitably equipped to execute or as may be more pages or in the 
better interest of the Government executed elsewhere; * * 

No further purchases should be made or orders placed under the 
contracts herein mentioned with respect to any of the items herein- 
before listed unless and until there be procured from the Public 
Printer an authorization for the purchase of such articles—otherwise 
than through the Government Printing Office, in accordance with the 
above quoted statute. 

Final action in the disbursing officer’s accounts on all payments 
under such contracts for the listed items will be suspended pending 
receipt of information as to the action, if any, taken by the Public 
Printer under the authority vested in him under the said section 12, 
as amended, with respect thereto. 


(A-78519) 
DISTRICT OF COLUMBIA—GASOLINE TAX REFUNDS 


Claims for refunds of gasoline taxes paid on sales erroneously reported as made 
within the District of Columbia are for adjustment by appropriation request 
to the Congress, and not by allowing deductions from subsequent gasoline 
tax returns. 


Acting Comptroller General Elliott to the President, Board of Commission- 
ers, District of Columbia, August 14, 1936: 

There has been considered your letter of July 9, 1936, in which you 
request to be advised whether there is any legal objection to the adjust- 
ment of claims of gasoline importers for refunds of gasoline taxes 
paid on sales erroneously reported as made within the District of 
Columbia, when in fact they were made in contiguous territory of 
Maryland and Virginia, by allowing said importers to deduct from 
subsequent returns of gasoline taxes the amount of said claims, subject, 
however, to prior audit and approval thereof by the auditor of the 
District of Columbia. 
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The question of refunding gasoline taxes collected by the District 
of Columbia has been considered by this office heretofore. In a letter 
of December 21, 1934, A-58854, relative to sufficiency of proof to 
justify a refund of such tax, there were pointed out the requirements 
of section 821, title 20, District of Columbia Code, which prescribed 
the conditions under which the accounting officers of the District of 
Columbia were charged with the responsibility of making determina- 
tions with respect to refunding all erroneously paid taxes. 

However, the provisions contained in 18 Stat. 116 and 20 Stat. 103, 
as compiled under the direction of a committee of the House of Rep- 
resentatives and incorporated in section 821, title 20, District of 
Columbia Code, supra, stipulating conditions governing the refund 
of taxes erroneously collected, have been amended by the Perma- 
nent Appropriation Repeal Act of June 26, 1934, 48 Stat. 1224, sec- 
tion 14 of which provides: 

(a) On and after July 1, 1935, appropriations for the District of Colum- 
bia appearing on the books of the Government and listed in subsection (b) 
of this section are abolished as such, and so much of the several acts as pro- 
vide for such appropriations is amended so as to authorize in lieu thereof 
annual definite appropriations, estimates for which shall be incorporated in 
the estimates of annual appropriations fer the District of Columbia. 

(b) (1) Refunding water rents, and so forth, District of Columbia (D. C. x 

2). 

(2) Refunding taxes, District of Columbia (D. C. x 601). 

A study of the legislative history of the Permanent Appropriation 
Repeal Act shows conclusively that the primary purpose thereof was 
to eliminate the permanent appropriations listed therein, and to have 
such appropriations made annually in order to throw all possible 
light and publicity thereon, thus resulting in a certain degree of nec- 
essary scrutiny. Following an investigation in the 52d Congress 
by the House Committee on Appropriations, of the desirability of 
abolishing permanent appropriations, Hon. Clifton R. Breckinridge 
stated with respect to the undesirability of the tendency to expand 
the use of such appropriations: 

It will be observed that the tendency to increase the number of permanent 
appropriations is of decided growth in comparatively recent times. It serves 
executive convenience to escape the task of annual discussions to procure 
estimates, and it lessens public scrutiny to afford this relief. Stability for 
certain payments is sought by this means; but it takes from the country and 
from Congress the habit of voluntarily providing yearly for those obligations 
which most strongly appeal to the debt-paying sentiment * * *. 

Later it was stated by the Committee on Appropriations in report- 
ing to the Second Session of the 73rd Congress on the question of 
repeal of said permanent appropriations: 

It is the conclusion of the committee, after hearing numerous witnesses, that 
permanent appropriations are a vicious usurpation and invasion of the rights 
of sitting Congresses; that they complicate bookkeeping in the Office of the 


Treasurer and the Division of Bookkeeping and Warrants of the Treasury 
Department; make auditing in the Comptroller General's Office difficult ; conceal 
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from Congress many avenues of receipts and expenditures (which in itself is 
an invitation to extravagance) and, for lack of proper annual disclosure, make 
the work of the appropriations subcommittees conjectural and uncertain—many 
of the agencies of our Government receiving these “invisible” permanent allot- 
ments as Well as annual appropriations for the same purposes. 

~ * ag * * * ” 


* * * The wisdom of authorizing and permitting the amount of the 
receipts from some particular source to be the “measuring rod”, so to speak, 
for appropriation to be subsequently made for some project or activity that 
may have directly or indirectly contributed to such receipts, is, as a Policy, 
certainly not questioned by the committee. The committee, however, does 
seriously inveigh against the practice of dedicating the proceeds themselves to 
any expenditure purpose as an automatic proposition without Congress having 
any annual voice in the matter of the appropriation. Such a legislative practice 
has been growing with constant acceleration, and it is this trend which the 
committee seeks, through this bill, to arrest. To admit that each Congress 
should have the right vouchsafed to it by the Constitution, to exercise the 
exclusive power of appropriation of moneys in the Treasury of the United States, 
is to concur with the committee’s action, as represented by the accompany- 
ing bill, in abolishing the special privilege extended by means of permanent 
appropriations, 

The arrangement suggested in your letter has as its objective the 
payment, in effect, by offset, of refunds of erroneous tax payments 
from taxes due the District of Columbia. The act of April 23, 1924, 
43 Stat. 106, under which the gasoline tax is levied and collected pro- 
vides in section 10 thereof for a refund by check issued by the Col- 
lector of Taxes of the District of Columbia—upon the presentation 
of properly verified invoices—in certain cases. However, the act 
contains no authorization for refund of taxes paid on sales 
erroneously reported, 

In view of the foregoing, it is apparent that the arrangement sug- 
gested is without legal basis and that it is in direct conflict with the 
policy so clearly enunciated by the Congress in repealing the per- 
manent annual appropriation acts, wherein it is reiterated that the 
congressional intent in the handling of fiscal transactions of the 
nature here under consideration is that assessments levied be covered 
into the Treasury “and annual appropriations made to cover all 
proper expenses and to refund overassessments.” 

Accordingly, you are advised that the arrangement as proposed 
is unauthorized. 


(A-77579) 


ADVERTISING—BIDS—AWARD ON BASIS OF ELEMENT NOT 
MENTIONED IN SPECIFICATIONS 


Where bids are requested f. 0. b. contractor’s plant, shipments to be made to 
a named destination, award should not be made on an f. 0. b. destination 
basis, although more favorable to the Government, the procedure required 
in the public interest, and in fairness to all bidders, being the solicitation 
of bids on an f. o. b. destination, as well as f. o. b. factory, basis. Rule 
stated in 10 Comp, Gen. 402 modified for future advertising. 
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Acting Comptroller General Elliott to the Secretary of War, August 18, 1936: 


Consideration has been given to your report of July 23, 1936, in 
response to my request of July 1, 1936, concerning a protest of the 
Landis Tool Co., Waynesboro, Pa., against the terms of Circular 
Proposal 36-915, issued by the Wright Field, Dayton, Ohio, Air 
Corps, Material Division, for bids for the delivery of four grind- 
ers in accordance with the terms of the advertised specifications. 
Also, there has been received a protest dated July 2, 1936, from The 
Seifreat-Elstad Machinery Co., of Dayton, Ohio, against the rejec- 
tion of its bid and the terms of the specifications. 

The advertised specifications requested bids f. 0. b. contractor’s 
plant, with the statement that shipments would be made to Air Corps 
stations at Scott Field, and you have reported that the award was 
made to the low bidder, cost of transportation considered from the 
f. o. b. shipping point named by the bidder to destination, such 
award being in accordance with decision dated March 9, 1931, A- 
35360, 10 Comp. Gen, 402. 

While the delivered cost to the Government is always a matter for 
consideration in determining which, in fact, is the lowest bid re- 
ceived, the advertised specifications in this case, as noted above, 
specifically advised all prospective bidders that bids would be re- 
ceived on the basis of delivery f. 0. b. contractor’s plant. Such 
being the case, and although you have stated the bid accepted was 
the lowest received, cost of transportation considered, the public in- 
terest, as well as fairness to all bidders, requires that bids be re- 
quested on the basis of both f. 0. b. bidder’s shipping point and 
f. o. b. Government destination. See A~76944, July 14, 1936, 16 
Comp. Gen, 21. 

In view of all the facts, this office will raise no further question 
as to the administrative action taken in this case, if otherwise cor- 
rect, in the rejection of the bids submitted by the Landis Tool Co. 
and The Seifreat-Elstad Machinery Co., but the advertising pro- 
cedure hereafter should be modified to conform with the above-stated 
rule in this matter. 

The papers enclosed with your letter are returned. 


(A-79655) 


TAXES—STATE—MILK DEALERS’ LICENSE AND SALES—SALES BY 
BUREAU OF DAIRY INDUSTRY, AGRICULTURE DEPARTMENT 


A State may not impose a producers’ license tax on the Bureau of Dairy In- 
dustry, Department of Agriculture, in connection with the maintenance 
of a dairy herd for the public interest, nor a tax on the sale of the 
products incidental thereto. 
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It is in the interest of the United States for the Department of Agriculture 
to advertise for bids for the purchase of surplus output of milk products 
from dairy herds maintained for experimental purposes. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 
18, 1936: 


There has been considered the question presented in your letter 
of August 6, 1936, as follows: 


The Bureau of Dairy Industry of this Department maintains a dairy herd 
at the Bureau of Plant Industry field station at. Huntley, Mont. The herd is 
maintained for the purpose of conducting feeding, breeding, and management 
experiments. Heretofore, the surplus milk from the dairy herd has been sold 
to distributors in the city of Billings, Mont. It is represented by the dairy 
husbandman in charge of the Bureau of Dairy Industry interests at the field 
station that “butterfat sold locally [presumably in the vicinity of Huntley] is 
worth 27¢ per pound, while the Billings distributors will pay us 43.5¢ becuuse 
of the functioning of the milk control board.” He indicates further that he 
is in receipt of “a letter from the Commissioner of the Montana Milk Con- 
trol Board, advising that as we now sell butterfat to one of the distributors 
of the Billings area, it will be necessary for the Government to obtain a 
producer's license costing $10.00 * * *.” He also points out in his corre- 
spondence that “we could profitably sell cream on the Billings market or rather 
* * * continue to sell our cream in Billings and therefore should obtain a 
license”, but he is in doubt as to whether “Government regulations will permit 
such an expenditure.” 

Section 9 of the act establishing the Milk Control Board and empowering 
it to exercise control over dairy interests in Montana, provides that— 

“All dealers in any market designated by the Board shall keep such record 
as the Board directs. The Board shall collect from each licensed dealer an 
annual fee not to exceed $10 for each dealer subdivision as defined above. 
The Board shall assess each distributor and/or producer-distributor one ‘cent 
(1¢) per hundred weight on all fluid milk sold by said distributor and/or pro- 
ducer-distributor. Which amount to be collected at such time and in such 
manner as shall be designated by the Board and said assessment to be used 
only as it becomes necessary to defray the expenses of the Board * * *,” 

A “producer” is defined as “any person who produces milk for fluid consump- 
tion within the State, selling same at wholesale to a distributor.” 

A “dealer” is defined as “any producer, distributor, or producer-distributor.” 

There is, therefore, seemingly no doubt as to the status of the Bureau of 
Dairy Industry as a producer or dealer in milk in Montana and that it is conse- 
quently subject to the license fee prescribed by the act in question. The Commis- 
sioner of the Montana Milk Control Board states that “it is our personal opinion 
that all agencies, regardless of whether they are State or Federal, should be 
licensed under the Milk Control Board when they are operating under any of 
the divisions as outlined in the law establishing the Montana Milk Control 
Board.” There seems to be no escape from the conclusion that the Federal Gov- 
ernment is liable as a producer-dealer for the payment in question under the well 
recognized rule that where either the State or the Federal Government exercises 
a proprietary or nongovernmental function, particularly where either agency 
enters upon the field of business competition, the constitutional prohibition 
against either Government taxing the other does not apply. 

The question upon which the Department requests your advice is whether the 
appropriation for the Bureau of Dairy Industry is available for the purpose of 
paying the license fee in question. For your guidance in connection with this 
matter, may we refer you to the act of May 29, 1924 (U.S. C., title 7, secs, 401- 
404), establishing the Bureau of Dairy Industry, and to the appropriation item 
for the Bureau in Public, No. 637, 74th Congress, “An act making appropriations 
for the Department of Agriculture and for the Farm Credit Administration for 
the fiscal year ending June 30, 1937, and for other purposes.” It is believed 
that, inasmuch as by subscribing to the license fee in question the surplus milk 
can be sold at a substantial price advantage to the Government, there is an 
obligation on the part of this Department to submit the matter for your advice, 
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reminding you-of the possibility of allowing the payment of the fee in question 
from the “General Administrative Expenses” or the *‘Dairy Investigations” items 
in the 1937 fiscal year appropriation for the Bureau, supra. It is apparent that 
the Government will suffer a monetary loss if, under the appropriation in ques- 
tion, this Department is unable to subscribe to the license fee. 

If the foregoing appropriation is deemed unavailable for the payment of the 
fee in question, may we ask you to consider the possibility of defraying the cost 
of the fee from the proceeds received from the sale of the milk before such pro- 
ceeds are deposited to the credit of miscellaneous receipts. In this connection 
we invite your attention to the act of June 8, 1896, 29 Stat. 268, as amended by 
the act of June 10, 1921, 42 Stat. 24, relating to the payment of expenses incident 
to the sale of public property from the proceeds derived from such sale. 

A thorough review of the decisions emanating from your office has not re- 
vealed a prior ruling upon a question of this kind, as it relates to the availabil- 
ity of of an appropriation for the purposes specified, and the decisions you have 
rendered under the statutes relating to the sale of Government property are 
not sufficiently in point to warrant our taking a definite stand with respect 
to the payment of the fee from the proceeds. 

The right of the United States in its sovereign capacity to acquire, 
own, operate, and dispose of property free from any burden of tax- 
ation by a State or political subdivision thereof is too well estab- 
lished to require discussion. As said by the court in United States 
v. Clallam County, Washington, 283 Fed. 645, at page 649, affirmed 
263 U. S. 341— 

* * * In McCulloch v. Maryland, 4 Wheat. (17 U. 8.) 316, 4 L. Ed. 579, 
in substance it was held that neither the property of the United States, nor 
any instrumentality in carrying forward its lawful powers may be taxed by a 
State, and this rule has not been departed from. * * * 

It has been held, likewise, that a State cannot impose a tax in the 
nature of a license or occupational tax upon the business of an 
agency or instrument of the Federal Government. Choctaw, Okla- 
homa & Gulf R. R. Co, v. Harrison, 235 U. S. 292; Alaska v. 
Annette Island Packing Company, 289 Fed. 671; California v. Cen- 
tral Pacific Ry. Co., 127 U.S.1. In Railroad Company v. Peniston, 
18 Wall. 5, it was held that while under certain conditions the prop- 
erty of agencies of the Federal Government may be taxed by a 
State, the tax upon their operations, being a direct obstruction to 
the exercise of Federal powers, may not be. Cf. 14 Comp. Gen. 798. 

It was held in Port Angeles Western Ry. Co. y. Clallam County, 
Washington, 36 Fed. (2d) 956, affirmed 44 Fed. (2d) 28, that where 
the property of the United States is taken from its sovereign rela- 
tion and placed in private enterprise for gain, with the agreement 
that it shall be assigned to a private corporation for gain, the im- 
munity from tax so far as the interest of the private corporation 
is concerned has no application, and this appears to be the rule 
established by the decisions. Such a situation, however, is not pres- 
ent here. The Bureau of Dairy Industry of the Department of 
Agriculture is an instrumentality of the United States established 
by act of Congress. Its functions are wholly public in character, 
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and its operations and experiments are conducted for the public 
interest. All of its property is public property, and funds derived 
from incidental sales of the milk products here involved are public 
funds for disposition in the public behalf according to the require- 
ments of law. There is no element of private gain in its operation 
and no removal from its sovereign relation merely by reason of 
the fact that in the course of its conduct there is produced surplus 
property of the Government subject to sale. Moreover, the Congress 
has recognized that disposal of surplus property and products is 
necessarily incidental to the proper functioning of the Department 
of Agriculture, for the act of March 4, 1915, 38 Stat. 1114, spe- 
cifically confers upon the Secretary of Agriculture authority to sell 
in the open market, or to exchange for other livestock, such animals 
or animal products as cease to be needed in the work of the Depart- 
ment. (See, also, the act of Aug. 10, 1912, 37 Stat. 274.) Such 
manner of disposal does not appear to be affected by the act of 
May 29, 1924, 43 Stat. 243, establishing the Bureau of Dairying— 
such act specifically authorizing the Secretary of Agriculture to 
transfer to the Bureau of Dairying such activities of the Department 
of Agriculture as he may designate which relate primarily to the 
dairy industry. 

There appears no room for doubt that the sale of the products 
here under consideration is necessarily incidental to the exercise of 
the Federal powers of the Bureau of Dairying. There is, therefore, 
no legal sanction for the State of Montana to impose a license tax 
on the Bureau, or to impede or obstruct its operations in any way. 
It follows that public moneys are not available for the payment of 
such a license tax to the State of Montana, and this is applicable 
as well to the proceeds of the sale of the milk products, which are 
required to be deposited into the Treasury as miscellaneous receipts 
without any abatement or deduction.. (See secs. 3617 and 1618, Rev. 
Stat.) 

There is for consideration here the requirement that where surplus 
property of the United States is sold, such sale should be after adver- 
tising for bids, with the acceptance of the best price offered. While 
the acts cited, swpra, authorize the sale of animals or animal products 
“in the open market”, it would appear to the interest of the United 
States to advertise for bids for the purchase of the surplus output of 
milk products of the station for the fiscal year or such portion thereof 
as may administratively be determined to be most advantageous, and 
to accept the best price obtainable as a result of such advertisement. 

Your submission is answered accordingly. 
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(A~79048) 





MILEAGE—ARMY OFFICERS—TRAVEL BY GOVERNMENT AUTOMO- 
BILE OR PRIVATELY OWNED CAR—TRANSIENT DUTIES AT OUT- 
LYING STATIONS 





An Army officer ordered to travel by Government automobile, accompanied by 
others, for the performance of transient duties at outlying stations, under 
orders reciting “since the officer will be placed to no additional expense by 
the. performance of this travel, the payment of mileage is not authorized”, 

is not entitled to mileage for travel performed thereunder. 


Decision by Acting Comptroller General Elliott, August 19. 1936: 


There is for consideration the claim of Capt. Ray B. Conner, 
Finance Department, United States Army, for mileage for travel 
performed by Government automobile or by privately owned auto- 
mobile when Government automobile was available, as follows: 


October 8, 1933: 

Fort Douglas, Utah, to Diamond Fork Camp F-3 and return, 210 miles, under 
paragraph 12 of Special Orders No. 119, dated Headquarters, Fort Douglas Dis- 
trict Civilian Conservation Corps, Fort Douglas, Utah, October 3, 1933, for the 
purpose of paying civilian employees employed at Camp Diamond Fork. 
December 21, 1933: 

Fort Douglas to Ogden, Utah, and return, 80 miles, under paragraph 4 of 
Special Orders No, 180, dated at the same headquarters December 21, 1933, for 
the purpose of consulting forestry officials; the orders providing that “Govern- 
ment motor transportation is available. As the officer has elected to use his own 
transportation no mileage will be authorized for the journey.” 

February 11 to 14, 1934: 

Fort Douglas to St. George Camp S-213, Utah, 336 miles; thence to Moapa 
Camp PE-202, Nev., 93 miles; thence to Zion Park Camp NP--2, Utah, 145 miles; 
thence to Salina Camp PE-219, 338 miles; thence to Fort Douglas, 161 miles— 
a total distance of 1,073 miles, under paragraph 1 of Special Orders No, 19, dated 
at the same headquarters February 9, 1934, for the purpose of conducting confer- 
ences with agent finance officers. 

April 12 to 13, 1934: 

Fort Douglas to Leeds Camp F-24, Utah, and return, 640 miles, under para- 
graph 4 of Special Orders No. 59, dated at the same headquarters April 12, 1934, 
for the purpose of making payments to CCC personnel thereat. 

May 19, 1934: 

Fort Douglas to Uinta River Camp F-29, Utah, and return, 372 miles, under 
paragraph 5 of Special Orders No. 85, dated at the same headquarters May 16, 
1984, for the purpose of making payments to the civilian personnel employed 
thereat. 





All the orders except the one of December 21, 1933, covering the 
journey to Ogden, Utah, and return, provided that travel would be 
by Government automobile and that a chauffeur and one or two 
additional enlisted men would accompany the officer, and contained 
the additional provision: 

* * * Since the officer will be placed to no additional expense by the per- 
formance of this travel, the payment of mleage is not authorized. 

The claim brings in question the legality of this provision of his 
orders and a similar provision in those of December 21, 1933, quoted 
above. 
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Section 12 of the Joint Pay Act, 42 Stat. 631, as amended, 44 id. 
680, provides that officers “when traveling under competent orders 
without troops shall receive a mileage allowance at the rate of 8 
cents per mile” with deductions of 3 cents per mile for transporta- 
tion furnished by the Government or for travel over land-grant or 
bond-aided railroads, as provided in the act of June 12, 1906, 34 
Stat. 246. The theory of the claim appears to be that movement is 
travel and that an officer ordered to perform a duty requiring move- 
ment is entitled to the prescribed mileage less the deduction for 
transportation furnished. Mileage is a form of reimbursement, 
Perrimond v. United States, 19 Ct. Cls. 509. It has been consistently 
held that an officer ordered to perform a duty that can be performed 
only by movement is not entitled to mileage for the travel incident 
to the performance of the ordered duty. 19 Comp. Dec. 19; 26 id. 
81, and 226, and 1 Comp. Gen. 461. But in this case the duty to be 
performed was to be performed at a distance, and transportation 
and a detachment of enlisted men were furnished for the purpose of 
enabling the officer to reach the place for the performance of duty 
and return to his proper station, and is therefore not of the same 
character as the decided cases cited. It is to be noted that the claim 
on the basis presented is for mileage amounting to $10.50 for the 
journey from Ft. Douglas to Diamond Fork Camp and return, re- 
quiring only a portion of October 3, 1933 ; $4.00 for the trip to Ogden, 
requiring only a portion of the day; $53.15 for the journey February 
11 to 14, 1934; $32 for the journey April 12 and 13, 1934, and $18.60 
for the journey performed May 19, 1934. 

Obviously, the commanding officer could require an officer to per- 
form duty either within the limits of or adjacent to his station and 
but a short distance away as, for example, 4, 5, or 6 miles from the 
usual place of performance of duty, and there could be no valid 
claim for mileage for the distance the officer was moved by Govern- 
ment automobile with a Government chauffeur from his office to the 
place of performance of the duty and return to his office during the 
ordinary business hours of the day. This being true, what is the 
limit of the commanding officer’s authority in this respect? Reim- 
bursement for expenses incurred is the basis for the payment of 
mileage as a commutation of travel expenses. The commanding 
officer knows the conditions under which the officer is quartered and 
subsisted and knows the conditions under which he can secure quar- 
ters and subsistence when in the performance of duty within the 
district under the command of the commanding officer but at a 
distance from his station. He can determine that the officer in the 
performance of the assigned duty will be put to no expense in the 
performance of the duty and that payment of mileage for the inci- 
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dental travel would be in the nature of a gratuity rather than reim- 
bursement. If the commanding officer makes such a finding of fact 
and embodies it in an order directing the performance of the duty, 
under the law the order is not a competent order for the payment of 
mileage. It would be an anomalous situation, indeed, if under mod- 
ern conditions of warfare and transportation a staff officer far be- 
hind the lines moving from point to point in comparative safety in 
the performance of the duty for which he is commissioned in the 
Army in connection with the pay, supply, subsistence, etc., of the 
troops at the front, should be mandatorily entitled to mileage at 5 
cents when so moving in a Government conveyance under Govern- 
ment escort, when a line officer engaged at the front, traveling equal 
distances, in similar circumstances, frequently under fire, would be 
entitled to nothing because he was on duty with troops. The law 
intends no such discrimination and the commanding officer has ample 
authority to qualify his orders for the performance of duty requir- 
ing such movement to negative the payment of mileage which would 
not be a reimbursement of any expenditures made by the officer but 
in fact would supplement the officer’s pay and allowances. The claim 
will accordingly be disallowed. 


(A~72752) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES 


The words “substantial period of time”, as used in decision of April 6, 1936, 
A-72752, quoted in decision in 15 Comp. Gen. 1125, in connection with the 
computation of exchange losses of officers and employees traveling in 
foreign countries, mean any period in excess of that required for mere 
transit through a particular country. 


Acting Comptroller General Elliott to the Sécretary of the Navy, August 20, 
1936: 


There has been received, by your direction, a communication from 
the office of the Judge Advocate General of the Navy, dated July 
21, 1936, symbol P16-3(9) /L16(360709) transmitting a letter from 
the Chief, Bureau of Supplies and Accounts, dated July 9, 1936, ad- 
dressed to the Secretary of the Navy, relative to an exception taken 
by this office to a reimbursement for losses sustained due to appre- 
ciation of foreign currencies as represented by voucher No. 209 in 
favor in Capt. A. T. Beauregard, United States Navy, naval attaché, 
Paris, France, of the May 1935 account of Hewlett Thebaud, com- 
mander, United States Navy, assistant naval attaché, Paris, France. 

The letter from the Chief, Bureau of Supplies and Accounts, re- 
ferred to as the “basic letter”, alleges that the action of the General 
Accounting Office in this case, as per Notice of Exception, Form 
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2084, dated June 22, 1936, is based on the holding of a decision of 
the Comptroller General of April 6, 1936, A-72752, which decision 
it is stated was unknown as it had neither been published, stenciled 
for distribution, nor included in the daily synopsis of the General 
Accounting Office, whereas a decision of September 14, 1935, A- 
64560, published as 15 Comp. Gen. 212, makes a ruling contrary to 
that in decision of April 6, 1936, and was used as the basis for the 
amended Navy instructions dated October 28, 1935, P16-3(9) /L16- 
(351028). 

An examination of the voucher in question shows that the travel 
was performed during the period May 2 to May 17, 1935, and was paid 
by the disbursing officer May 23, 1935. It is evident, therefore, that 
neither the decision of September 14, 1935, on which it is said the 
amended Navy Department instructions dated October 28, 1935, were 
based, nor the decision of April 6, 1936, had any direct application so 
far as the payment in question is concerned. In a decision of January 
28, 1935, A-59705 published as 14 Comp. Gen. 577, it was held that 
while an officer or employee is assigned to duty in a particular foreign 
country, or when travel through a foreign country is necessary on 
official business, the loss due to appreciation of foreign currency is 
for computation at the basic rate prescribed for the particular coun- 
try in which the officer or employee is actually located for official 
purposes. The actual location for official purposes of the officer-payee 
of the voucher in question during the period May 5 to 16, 1935, was 
in Spain, and during the period May 2 to 4, and May 17, 1935, was in 
France. As the decision of January 28, 1935, was for consideration 
in making reimbursement for the loss by exchange in this instance, 
and as the suspension is based on the facts as stated, it must be held 
that the exception taken by this office as to the excess payment based 
on exchange rates in effect in France during the period that the trav- 
eler was in Spairi was correct and is hereby sustained. 

With respect to the request of the Judge Advocate General, based 
on the letter of the Chief, Bureau of Supplies and Accounts, for an 
interpretation of the words “any substantial period of time” as used 
in the decision of April 6, 1936, A~72752, your question would appear 
to be answered in same decision in which these words were used, it 
being stated therein: 

The decision of September 14, 1935, A-64560, referred to in your submission 
was rendered upon the facts there presented of a courier of the State Department 
while in transit from his headquarters, to a point in another foreign country 
and return to headquarters, no delay occurring en route for any substantial 
period of time, the particular example cited being travel through eleven countries 
in some fourteen days. Where, however, the travel involves spending a sub- 
stantial period of time in a foreign country or more time than it would take 
merely in transit across that country, the proper rule applicable is that stated 
in the decision 14 Comp. Gen. 857; that is to say, computation at the rate in 


force in the particular country on the last day of travel within that country 
or the last day of each month within the travel period. 
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Accordingly, a substantial period of time may be said to be any 
period in excess of that required for mere transit through a particular 
country. (See also 15 Comp. Gen. 1123.) 

There is also noted the further request of the Judge Advocate 
General that this office set a new date, “approximately October 1, 
1936, from which time the new ruling herein requested will apply and 
that all payments made prior to that date in accordance with existing 
instructions be allowed in the accounts of the disbursing officers con- 
cerned.” As the decision of April 6, 1936, A-72752, did not make 
a new nor change a prior interpretation of the act of March 26, 1934, 
48 Stat. 466, and the executive orders issued pursuant thereto, the 
circumstances do not appear to be such as to justify the postponing of 
its effective date nor the allowance of credit in disbursing officers’ 
accounts for payments of exchange relief heretofore made, in contra- 
vention of the decisions of this office. 


(A-76589) 


SUBSISTENCE—UNUSUAL DUTIES AT HEADQUARTERS—INTERNAL 
REVENUE INVESTIGATORS 


An Internal Revenue investigator required to perform twenty four hour daily 
duty on a special assignment at headquarters may not be allowed a per 
diem in lieu of subsistence to cover meals necessarily taken at place of 
assignment, nor may he be reimbursed for the actual expense of such meals, 
there not having been incurred expenses other than those which would 
have been incurred in the performance of usual duties, 


Decision by Acting Comptroller General Elliott, August 20, 1936: 


There is for consideration preaudit voucher received on Schedule 
A-576, dated May 19, 1936, from the Bureau of Internal Revenue, 
Alcohol Tax Unit, Treasury Department, approved by the deputy 
commissioner for payment from the appropriatiton “Collecting the 
Tnternal Revenue, 1936.” 

The voucher covers a reclaim of Angelo J. Meneghin, acting special 
investigator, Alcohol Tax Unit, for $8.75 administratively deducted 
on voucher 2-88634 of the April, 1936, account of G. F. Allen as per 
diem at $1.25 for the period February 19-25, 1936, inclusive, while the 
employee was on duty at Newark, N. J., his official station. 

The reasons for administrative approval of the reclaim voucher 
are given in memorandum of the assistant district supervisor, dated 
April 24, 1936, as follows: 

The per diem claimed in question was to cover actual expenses or the mini- 
mum amount of per diem allowable for three meals daily for seven days while 
this investigator was maintaining a twenty-four hour supervision of a telephone 


in connection with a conspiracy case involving smuggling. It was impossible to 
relieve this investigator due to the post of observation being in a neighborhood 
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which, would easily cause suspicion if strange persons were in the vicinity. 
Furthermore, it was necessary that this investigator supervise this. telephone 
at all times as he was the only investigator who recognized the voices of the 
persons under investigation. For these , reasons, it was necessary for Mr. 
Meneghin to obtain three meals each day in the home where the observation 
post of this telephone wire was maintained, and he actually paid fifty cents 
per meal for the seven days in question in order to properly carry out this 
assignment. 

It is realized that per diem is not allowable at post of duty and that in the 
instant case, Mr. Meneghin incurred these expenses at a point considered within 
the bounds of his official post of duty. . However, in view of the necessity for 
this assignment as above outlined, it is suggested that the above explanation 
be considered in connection with ‘a reclaim for the amount disallowed. It 
would seem to work an additional hardship on one of our investigators to 
require him to perform twenty-four hour duty on a special assignment and not 
allow him the actual expenses for his meals incurred while on such assignment 
when it was impossible for him to obtain his meals elsewhere and he was 
compelled to expend this amount of money in order to properly earry out 
his assignment. 


Sections 207, 208, and 210, of the act of June 30, 1932, 47 Stat. 
405, amended the Subsistence Expense Act of 1926, 44 Stat. 688, by 
providing exclusively for a per diem allowance in lieu of actual 
expenses of subsistence. Paragraph 46 of the Standardized Gov- 
ernment Travel Regulations, approved by the President January 30, 
1934, provides: 


Under no circumstances will per diem in lieu of subsistence be allowed an 
employee at his official station, 


The appropriation for salaries and’ expenses of the Bureau of 


Internal Revenue for the fiscal year 1936, act of May 14, 1935, 49 
Stat. 223, provides: 


* * * ‘That not more than $100,000 of the total amount appropriated herein 
may be expended by the Commissioner of Internal Revenue for detecting and 
bringing to trial persons guilty of violating the internal-revenue laws or con- 
niving at the same, including payments for information and detection of such 
violation. * * *, 

The appropriation, subject to the limitation in amount specified 
in the act, is available for making investigations for the purpose of 
detecting and bringing to trial persons guilty of violating the inter- 
nal-revenue laws. While an investigator may, therefore, be reim- 
bursed in the actual amount of any additional expense to which he 
has been subjected at his official station by reason of his assignment 
to unusual duties for the purpose of detecting and bringing to trial 
persons guilty of violating the internal-revenue laws, there is no 
authority of law for payment to him of per diem in lieu of subsist- 
ence or an amount in reimbursement of subsistence expenses at his 
headquarters while on said duty. 

It would seem that the investigator in the performance of his usual 
duties would have had the expense of three meals per day at his 
official station and it has not been shown that he was subjected to any 
additional expense by reason of his assignment to unusual duties in 
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this case. Accordingly, upon the present showing the claim must be, 
and is, disallowed. 

As payment of the voucher is not authorized, it will be retained in 
the files of this office. 


(A-77564) 


APPROPRIATIONS—AVAILABILITY—BUILDING ALTERATIONS 
INCIDENTAL TO DUTIES IMPOSED BY LAW 


The appropriation “Diseases and Sanitation Investigations, Public Health Serv- 
ice”, made by the act of June 23, 1986, 49 Stat. 1841, for carrying out the 
provisions of section 603 of the Social Security Act of August 14, 1985, 49 
Stat. 635, is available for payment of the cost of necessary minor structural 
alterations in a public building incidental to the installation of special 
equipment necessary to the performance of duties imposed by law. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 
20, 1936: 


There has been considered your letter of July 23, 1936, as follows: 


Reference is made to your decision A-77564 dated June 30, 1986, returning 
without countersignature Covering Warrant No. 15571, dated June 15, 1936, 
crediting an item of $5,738.50 to a working fund under which the Procurement 
Division, Treasury Department, was to make certain alterations in the old 
hospital building at Stapleton, N. Y. You indicate in this connection that the 
appropriation “Diseases and Sanitation Investigations” is not available for 
the work because the purpose sought to be accomplished is “for physical im- 
provements on public buildings.” It is respectfully submitted that such is not 
the purpose sought to be accomplished. 

The Public Health Service plans to increase the size of the Venereal Disease 
Research Laboratory in the U. S. Marine Hospital, Stapleton, Staten Island, 
New York. In order to do so two large wards and a large private room have 
been made available for this work. Certain minor alterations are required in 
connection with the installation of the necessary laboratory equipment. The 
equipment consists of such apparatus as incubators, electric ovens, sterilizers, 
vacuum and pressure pumps, centrifuges and water baths, cabinets, cupboards 
and shelves for storing of laboratory reagents and supplies; work benches for 
microscopes and other easily movable apparatus for laboratory animals; sinks 
to provide for the mixing of reagents and the disposal of refuse in connection 
with laboratory work; and the installation of electric and gas appliances and 
wiring for movable apparatus. The setting up of this laboratory equipment 
does not constitute an improvement to the building. 

The case here presented is parallel in all respects to the one considered by 
you in your decision of April 29, 1924, 3 Comp. Gen. 812, in which you held that 
the cost of structural changes proximately incident to special equipment in- 
stallation, and solely necessary for the operation, inclosing, etc., thereof, such 
as the “changes in the nature of cutting of walls and of floors, plaster work, 
etc., and the necessary replacement of same, the removal of structural obstacles 
and replacing or rearranging of same” is chargeable under the appropriation 
available for the purchase and installation of such equipment. The appro- 
priation “Diseases and Sanitation Investigations” is surely available for the 
purchase and installation of laboratory equipment, otherwise, the Public Health 
Service could not conduct a large portion of its scientific work. In the case 
under consideration the rooms which have been set aside for laboratory work 
cannot be used unless the proper equipment is installed, and the equipment 
cannot be installed unless the incidental changes are made. 

This Department has accepted the proposals of the two low bidders, one of 
the Bellmann Construction Company of New York for alterations, and the other 
of E. H. Sheldon and Company of New York for the furnishing and installation 
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of cabinets, tables, sinks, ete., but notice to proceed has not been given the 
contractors because of your decision A-77564 referred to in the beginnimg of 
this communication. Under the circumstances this Department is obliged to 
request reconsideration of this decision as to the installation of the laboratory 
equipment, some of which has been purchased. Inasmuch as the matter is new 
being handled by the Public Health Service through this Department, it will 
not be necessary that a working fund be set up under the Procurement Division, 
The work, however, will not be proceeded with until assurance is given by your 
office that the necessary structural changes to provide for the proper installation 
of equipment can be made. 


Section 603 of the Social Security Act of August 14, 1935, 49 Stat. 
635, reads in part as follows: 

(a) There is hereby authorized to be appropriated for each fiscal year, 
beginning with the fiscal year ending June 30, 1936, the sum of $2,000,000 for 
expenditure by the Public Health Service for investigation of disease and 
problems of sanitation * * 

The appropriation “Diseases and Sanitation Investigations” as 
made by the act of June 23, 1936, 49 Stat. 1841, provides in part: 


Diseases and sanitation investigations: For carrying out the provisions of 
section 603 of the Social Security Act, approved August 14, 1935, * 

It appears from the explanations now submitted that the primary 
objective sought to be accomplished through use of the proposed ap- 
propriation, “Diseases and Sanitation Investigations, Public Health 
Service”, is the investigation of disease and problems of sanitation, 
and that the minor structural alterations in the public building, in- 
volved appear to be merely incidental to the installation of the labo- 
ratory equipment required to conduct the investigations authorized 
by law and for which an appropriation has been made. In the cir- 
cumstances this office is not required to object to the use of the cur- 
rent appropriation, supra, for the purchase of laboratory equipment 
and for such structural changes in the building in which such equip- 
ment is to be used as may be necessary for the sole purpose of 
installing the equipment. 


(A~78521) 


SET-OFF—RETIREMENT DEDUCTIONS—DUAL COMPENSATION 
INDEBTEDNESS TO THE UNITED STATES 


Pursuant to the Government’s inherent right of set-off the amount deducted 
from the compensation of a former United States penitentiary guard and 
credited to him in the Civil Service retirement fund may be applied against 
his indebtedness to the United States arising from the receipt of compensa- 
tion as a civilian guard while an enlisted man of the Army, the rule 
stated in the court cases of McCarl, Comptroller General, et al. v. Coa, 
and McCarl, Comptroller General, et al. v. Pence, cited by the debtor 
as precluding such set-off, having reference to the stoppage of current pay 
of Army and Navy officers, not being for application in such a case, and 
also having been materially affected by the recent acts of February 24, 
1931, 46 Stat. 1415, and May 26, 1986, 49 Stat. 1374. 
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Decision by Acting Comptroller General Elliott, August 20, 1936: 


There has been presented to this office for consideration the question 
of whether the amount to the credit of Mather H. Peavy in the civil 
service retirement fund—representing retirement deductions from his 
salary as former guard, United States Penitentiary, Atlanta, Ga.— 
may be applied against his indebtedness to the United States arising 
from unlawful payments received in contravention of the dual com- 
pensation statutes. 

It is reported by the United States Civil Service Commission that 
there is to the credit of the claimant on account of retirement deduc- 
tions made under the provisions of the acts of July 3, 1926, 44 Stat. 
904, and May 29, 1930, 46 Stat. 468, the sum of $286.14, and that claim- 
ant accepted appointment as guard on May 22, 1930, prior to his dis- 
charge as an enlisted man from the United States Army on August 9, 
1930. This dual employment as an enlisted man of the Army and as a 
civilian guard during the period May 22 to August 9, 1930, is cor- 
roborated by a report from the War Department and from the records 
of this office, the latter showing net payments of $351.26 compensation 
as guard during said period at the rate of $1,680 per annum, less 
retirement deductions. 

In decision of July 21, 1923, 3 Comp. Gen. 40, it was held, at page 
41, as follows: 

The question whether a person in the military service may in the absence of 
a statute be employed in another capacity under the Government and be paid 
therefor is not a new one. So far as an enlisted man is concerned, and until his 
enlistment is terminated, he may be paid only the pay and allowances that accrue 
to him under the laws and regulations applicable to his enlisted status. 15 Op. 
Atty. Gen, 362; 18 Comp. Dec. 224. See also for a case somewhat similar to the 
present one, 22 Comp. Dec. 259. And see also 26 Comp. Dec. 568; 25 id. 666. 

The same conclusion was reached in decision of July 7, 1930, 
A-32387, and in decision of September 25, 1933, A-51041. Compare, 
also, Woodwell v. United States, 214 U: S. 82. 

The Civil Service Commission advised claimant that, in view of 
the rule as established by above-cited decisions and the rule applied 
in 1 Comp. Gen, 605, it proposed to apply the amount standing to his 
credit in the retirement fund against his indebtedness to the Govern- 
ment arising by reason of his receipt of compensation as a civilian 
guard prior to the termination of his military service, from which 
proposed action claimant, through his attorneys, filed with the Civil 
Service Commission an “appeal” and the Commissioner has referred 
the matter for consideration. In 1 Comp. Gen. 605, it was held (quot- 
ing from the syllabus) : 

The accounting officers of the United States have the inherent right, independ- 
ently of the act of March 3, 1875, 18 Stat. 481, to set off, in a proper case, an 


amount due from a claimant to the United States against an amount otherwise 
due to said claimant. 
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It is not denied in the “appeal” that the payments of compensation 
as civilian guard were unlawfully made during the period of military 
service, nor that the claimant is indebted to the Government in the 
amount of such unlawful payments, but it is contended therein that 
there is no authority in the United States Civil Service Commission 
or in this office, to apply the amount in the retirement fund to the 
credit of the claimant against his indebtedness to the United States, 
basing such contention on the cases of McCarl, Comptroller General, 
et al. v. Cow, 8 F. (2d) 669, certiorari denied by the United States 
Supreme Court, March 15, 1926, 270 U. S. 652, and McCarl, Comp- 
troller General, et al. v. Pence, 18 F. (2d) 809, rendered subsequent to 
the decision of this office reported in 1 Comp, Gen. 605, supra. 

In considering the effect of the Cox and Pence cases upon a dis- 
bursing officer’s responsibility it was stated in 7 Comp. Gen. 64, at 
page 66, that: 

It is recognized, of course, that the recent court decisions beginning with 
Dillon v. Gross, 299 Fed. Rep. 243, and including the recent decision in the Pence 
case, applying a principle established by the United States Supreme Court in 
the case of Smith v. Jackson (1918), 246 U. S. 388, 62 L. Ed. 788, have declared 
unauthorized the stoppage of an officer’s pay for ‘the purpose of recovering an 
overpayment previously made to him * * *, 

The cases relied upon by the attorney for claiman‘ relate to the 
withholding of pay of Army and Navy officers still in the service and 
have no application whatever in the instant case involving the with- 
holding of an amount in the retirement fund to the credit of a person 
no longer in the service. 

In the decision of the Court of Claims, dated January 6, 1936, case 
of John F. L. O'Leary v. The United States, No. 41921, rendered sub- 
sequent to the decisions relied upon by the attorney in this case, the 
court allowed the counterclaim of the United States of the amount 
of an unpaid fine against the plaintiff’s claim for refund of retire- 
ment deductions. That is to say, the Court of Claims applied the 
general rule of set-off stated in 1 Comp. Gen. 605, and subsequent 
decisions of this office in cases involving the withholding of retire- 
ment deductions for application against the indebtedness of the 
claimants to the Government. While not specifically applicable in 
the instant matter, there are particularly for noting the recent acts 
of February 24, 1931, 46 Stat. 1415, and May 26, 1936, 49 Stat. 1374, 
which affect materially the holding of the courts in the Cow and 
Pence cases. 

It must be concluded in this case, therefore, that the total amount 
of $286.14 to the credit of claimant in the retirement fund is avail- 
able for application in reduction of claimant’s indebtedness to the 
United States, arising by reason of unlawful payments of compensa- 
tion as a guard, in the total amount of $351.26. 
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Accordingly, the entire amount to the credit of claimant in the 
retirement fund, reported to be $286.14, will be paid to the Treasurer 
of the United States and applied in reduction of the former em- 
ployee’s indebtedness to the United States, leaving a balance of 
$65.12 due from claimant to the United States with respect to which 
the usual collection proceedings will be instituted. 


(A~78847) 


TRAVELING EXPENSES—LEAVES OF ABSENCE—RETURN TO HEAD- 
QUARTERS AFTER PERFORMANCE OF OFFICIAL DUTY 


A Government employee ordered to duty while on authorized leave of absence 
accompanied by his family, and allowed the extra expense to which sub- 
jected by reason of the temporary assignment, may not be reimbursed for 
actual expenses incurred in returning to headquarters, notwithstanding the 
return travel was after termination of leave of absence, and the perform- 
ance of said duty necessitated additional family expense. 


Acting Comptroller General Elliott to the Federal Trade Commission, August 
20, 1936: 


Reference is had to your letter of June 26, 1936, as follows: 


There is transmitted herewith for your approval a resubmission of travel 
expenses claimed by Edward R. Pruner, of our staff, covering travel from 
Dallas, Texas, to Washington, D. C., in October and November 1935. This 
claim has been disallowed on two occasions by your office (schedules 3731 and 
3865). The circumstances surrounding this case are quite unusual, and it is 
felt they should warrant careful reconsideration, with a view to allewing the 
claim. 

While Mr. Pruner was in Dallas on an authorized leave of absence, he was 
instructed by the Commission to make an immediate investigation in Louisiana 
of a special complaint. It was known that Mr. Pruner had his family with 
him and had traveled to Texas in his own automobile. It was more expeditious 
to have the investigation made by Mr. Pruner than to send an investigator 
from Washington to Louisiana and return. Naturally, utilizing his services 
resulted in a considerable saving to the Government in time and money. How- 
ever, while the traveler was engaged in the investigation, it was necessary for 
him to detain his family so that they could return with him to Washington in 
his automobile. He had considerable expense in delaying the return of his 
family, which was entirely necessitated by his detention on the business of the 
Government. 

Attention is especially invited to the fact that the traveler’s leave of absence 
had expired before he began the official duties assigned to him. In other words, 
the traveler was in an official status when he engaged on the travel from 
Dallas, Texas, to Louisiana, and from Louisiana to Washington, D. C. It is 
submitted that returning to headquarters in an official status would appear to 
be sufficient basis to entitle the traveler to reimbursement for expenses incurred 
while using his automobile. Especially would this opinion seem to be justified 
when it is remembered that the traveler had no alternative but to return to 
headquarters in his automobile. 

It is not believed that the accounting regulations contemplate placing a finan- 
cial burden upon a traveler called upon to do special work for the Government, 
especially where he was obliged to defer returning his family to Washington 
on account of the Government’s work. This fact would seem to take the case 
out of those requiring that a Government employee on leave is required to put 
himself back at headquarters at his own expense. 
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In view of the foregoing, it is hoped that due consideration will be given to 
the extraordinary and unusual circumstances surrounding the claimant's case, 
and that you will make proper allowance for the fact that the traveler’s leave 
of absence had expired, and therefore he was in an official status when the 
travel was performed. 

It has been repeatedly held by the accounting officers of the Gov- 
ernment that when an employee absents himself from his head- 
quarters upon a leave of absence he assumes the duty of returning 
himself to his headquarters at his own expense and the curtailing of 
his leave for official business, or assignment for temporary duty at or 
near the place at which he is on leave, does not transfer this expense 
to the Government. 3 Comp. Dec. 170; 13 id. 294; 19 id. 232; 2 
Comp. Gen. 424; 11 id. 336. In the case of Mr. Pruner it appears 
he has been allowed the extra expense to which he was subjected by 
reason of his temporary assignment to duty in Louisiana, and while 
it is to be regretted that the performance of temporary duty necessi- 
tated additional family expenses, such expenses are personal and may 
not be paid from appropriated funds either directly or indirectly by 
an allowance to the employee of expenses to which he is not other- 
wise entitled under the law. 

As no payment is due upon the reclaim voucher it will be retained 
in the files of this office. 


(A-74761) 


SUBSISTENCE—IN KIND—DISPOSITION OF COMPENSATION DEDUC- 
TIONS FOR MEALS FURNISHED EMERGENCY CONSERVATION 
WORK PERSONNEL 


Compensation deductions for meals furnished supervisory personnel engaged 
on the Emergency Conservation Work program for Hawaii under the con- 
trol of the Department of the Interior, may be credited to the Emergency 
Conservation funds allotted for said program. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 
21, 1936: 


Further reference is made to your letter of May 2, 1936, as follows: 


On January 10, 1934, the President approved an Emergency Conservation 
Work program for Hawaii at a cost of $421,258 ($121,378 for Hawaii National 
Park and $299,885 for the Territory of Hawaii). The fund was subject to 
the control of this Department but made available for disbursement by the 
Finance Officer, U. S. Army, Fort Shafter, Hawaii, to accomplish prompt pay- 
ment of all approved bills for supplies, services, etc., authorized by existing 
law, regulations and Executive orders, for both the Hawaii National Park 
and approved projects of the Territory of Hawaii. 

Subsequent allocations of funds were made for each enrollment period and 
at present the areas are operating under funds allocated as follows: 


F, D. 1672 P99 A6001-5-7 Territory of Hawaii $1, 094, 890 
F. D. 1673 P99 AG001-5-7 Hawaii National Park 200, 231 
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When the C@6C Camps were first established in Hawaii it was the practice 
of the finance officer at Fort Shafter to advance funds to the camp superintend- 
ents for the purchase of mess supplies. The camp superintendents made cash 
collections for meals served to the appointed supervisory personnel of this 
Department whose rates of pay did not include subsistence. This resulted in 
considerable cash being intrusted to camp superintendents who were temporary 
employees, not bonded for the safeguarding of public funds, and who had not 
been designated as collecting or disbursing oflicers. 

Following the discontinuance of this practice it was arranged for all mess 
purchases to be made by the finance officer at Fort Shafter with pay-roll de- 
ductions for meals furnished appointed employees and the mess account to be 
credited with such deductions. 

Under date of December 28, 1985, an order regarding “Fiscal procedure per- 
taining to Funds for Emergency Conservation Work” was issued by The Adju- 
tant General’s Office, War Department, to the commanding generals of all corps 
areas, part of which provides as follows: 

“(a) Effective January 1, 1936, all collections received which may be credited 
to the appropriation ‘Emergency Relief, Emergency Conservation Work, War, 
Civilian Conservation Corps, 1985—March 31, 1937’, instead of being credited to 
the current procurement authority will be credited to a procurement auihority 
of a series numbered from 1701 to 1799. Repayments, which under the present 
procedure would be credited to FD 1601, will be credited to FD 1701, etc. Funds 
thus accruing to the FD 1700 series of procurement authorities will not be 
available for obligation thereunder, but the chief of finance will maintain a 
record of the aggregate collections received from each procurement authority.” 

This provision has been interpreted by the chief of finance, War Department, 
to apply to the deductions for meals furnished to appointed personnel of this 
Department engaged in Emergency Conservation Work and in accordance with 
this ruling the Finance Officer at Fort Shafter has declined to credit the mess 
accounts with payroll deductions for such meals in the Hawaii National Park 
and Territory of Hawaii CCC camps. 

The 1936 Department of the Interior Appropriation Act, approved May 9, 1935 
(49 Stat. 209), provides as follows: 

“Hereafter cash collections and payroll deductions made for meals and quar- 
ters furnished by the National Park Service to employees of the Government 
in the field and to cooperating agencies may be credited as a reimbursement 
to the current appropriation for the administration of the park or monument 
in which the accommodations are furnished.” 

The National Park Service of this Department has advised the finance office 
of this special authorization for reimbursing the current appropriation with 
payroll deductions for meals, and it is felt that it applies to all funds under 
the jurisdiction of the National Park Service, but the finance office insists that 
this provision does not apply to emergency conservation funds disbursed by 
finance officers of the War Department. Hawaii National Park and Territory 
of Hawaii are the only units under the jurisdiction of the National Park Service 
where all CCC operations except disbursements are controlled by that Service. 

The contention of the National Park Service is strengthened by your de- 
cision A-62188 dated August 15, 1935, addressed to Chief of Finance, War 
Department. The decision was based upon a special provision of the Act of 
March 3, 1925 (43 Stat. 1183), authorizing the Secretary of Agriculture to 
furnish subsistence to employees of the Forest Service and to make deductions 
therefor from moneys appropriated for salary payments due such employees. 
In that decision it was held that the special provision pertaining to Forest 
Service employees was also applicable to emergency conservation funds. 

It is important and necessary for continued successful operation of the C. C. OC, 
camp messes in Hawaii National Park and the Territory of Hawaii to con- 
tinue the procedure of reimbursing the current procurement authority with 
the mess deductions made on the pay rolls of the supervisory personnel, 

The finance officer at Fort Shafter is now retaining mess deductions in his 
special deposit account, pending your decision as to whether such deductions 
made on the pay rolls of supervisory personnel in the C. C. C. camps located in 
Hawaii National Park and the Territory of Hawaii may be credited as a reim- 
bursement to the current procurement authority series of 1600 and made avail- 
able for future mess purchases instead of being deposited in the Treasury 
as miscellaneous receipts. 
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This office is in receipt of the following report dated August 12, 
1936, from the Secretary of War: 


The receipt is acknowledged of your letter of July 14, 1936 (A-74761), rela- 
tive to the disposition of cash collections and pay-roll deductions for meals 
furnished by the National Park Service to employees engaged on work per- 
taining to the Civilian Conservation Corps. 

The finance officer, Hawaii, requested information as to the method of 
crediting deductions made on ©. C. C. National Park Service employees’ pay 
rolls paid by him, advising that the Interior Department, National Park Serv- 
ice, was taking up the matter with the Comptroller General for decision. Upon 
receipt of this information the finance officer was advised that all deductions 
for meals furnished to C. C. C. National Park Service employees appearing 
on pay rolls would be taken up as collections in his special deposit account 
in order that, when the decision of the Comptroller General was rendered as 
to the use of Emergency Conservation Work funds in such cases, there could 
be transferred from the special deposit account all such collections made and 
taken up in that account, either to the credit of the appropriation or of 
miscellaneous receipts. 

Were it not for the fact that the War Department was advised that the 
subject matter was taken up with the Comptroller General for decision, the 
disbursing officer would have been given instructions pursuant to regulations 
published for their guidance in Finance Bulletin 35, dated April 21, 1923, and 
Finance Bulletin 81, dated May 20, 1936, as follows: 

“Departmental Regulations—Procurement of services, supplies, and equip- 
ment from the Emergency Conservation Fund for use in connection with the 
Emergency Conservation Work will be made under the regulations or p:ocedure 
of the procuring department.” 

It was evidently through a misapprehension of their purport that reference 
to War Department instructions of December 28, 1935, regarding “Fiscal Pro- 
cedure Pertaining to Funds for Emergency.Conservation Work” was included 
in statement of the case presented to you by the Department of the Interior. 
Those instructions merely specified the method of handling collections with a 
view to insuring promptitude and accuracy in the preparation of accounting 
data required in connection with the appropriation from which the funds for 
Emergency Conservation Work were derived. The necessity for the procedure 
was of only temporary duration and such procedure is no longer required, and 
at no time did it contemplate that collections incident to activities of the 
National Park Service and legally available for its use would not be placed to 
its credit. 

Based upon such information as is available, it is the view of the War De- 
partment that the cash collections and pay roll deductions in question may prop- 
oe ae credited to the appropriation as is intended by the Secretary of the 

nterior, 


The decision of August 15, 1935, A-62188, cited by you would 
appear to be a precedent for the action proposed in your letter. 
And while the situation here presented is not necessarily controlled 
by the provision in the act of May 9, 1935, quoted in your letter, I 
have to advise that, in view of all the facts and circumstances in- 
volved in this case, there may be reestablished and continued the pro- 
cedure of reimbursing the current allotment of Emergency Conser- 
vation funds with mess deductions made on the pay rolls of the 
supervisory personnel, and that the amount of such collections now 
standing to the credit of the special deposit account of the finance 
officer may be transferred to the current allotment of the Emergency 
Conservation funds from which the mess is maintained. 
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(A-78315) 
CONTRACTS—SPECIFICATIONS—AUTOMOBILES 


The fact that a Government automobile is not usable in its present condition 
would not justify trading it in on the purchase of a new automobile with- 
out also offering it for sale independently of trade-in in connection with 
the new car. 

The mere fact that two or more manufacturers of automobiles can meet the 
specifications does not establish their non-restrictiveness, it being required, 
where the necessity for a particular grade of automobile is established, 
that the specifications be such as to invite competition between all dealers 
of whatever make in that or a superior grade. _ | 

When the Congress specifically authorizes the purchase of an automobile at 
not to exceed a fixed price, there is no authority for specifications drawn 

on the basis of price limitation alone. 







Acting Comptroller General Elliott to the Secretary of War, August 21, 1936: 


There has been received your letter of August 5, 1936, with enclo- 
sure, as follows: 






In your letter of July 18th, in reply to mine of July 11, 1986, requesting 
information as to whether an order might be placed for the purchase of an 
automobile for the director, Emergency Conservation Work, you request com- 
plete information as to “when, where, and how the 1930 used LaSalle sedan 
offered for trade-in on the purchase of a new car was acquired.” The director, 
Emergency Conservation Work, informs me that the car was transferred 
May 3, 1933, without reimbursement, from the United States Shipping Board, 
Merchant Fleet Corporation, by authority of the chief coordinator (copy of 
authority herewith). 

You also state that “since it appears that the specifications under considera- 
tion are unduly restrictive and no competition was had, you are advised that 
upon the facts now presented, appropriated monies will not be available for 
payment under a contract entered into with the sole bidder under the 
invitation.” 

It should be stated that it has been the policy of this Department in placing 
purchase orders or issuing specifications to comply with all provisions of law 
and if at any time a doubt existed as to the proper procedure, to refer the 
case to your office for a decision. In the present case, while it was thought 
all provisions of law had been complied with, so far as related to specifications, 
the question arose as to the proper amount to be charged for the automobile 
should a purchase order be placed, and the amount for freight. Your decision 
was requested. 

Prices were not solicited for delivery “f. 0. b. Washington”, as it would have 
been more economical and advantageous to the Government to have accepted 
delivery of the car at “manufacturer’s plant” by a representative of the 
director and then driven to such project under construction as might be 
designated. 

While the specifications called for a car with a passenger loading capacity of 
approximately 1,500 pounds; an approximate dry vehicle weight of 4,000 
pounds and a wheel base of approximately 136 inches, they covered, in the 
opinion of the Department, such cars as the “Buick” and “Chrysler” and it was 
thought other makes. It was fully expected as the specifications were not con- 
sidered restrictive and afforded an opportunity for more than one manu- 
facturer to submit proposals, that certainly more than one bid would be 
received. In fact, it was understood that the “Chrysler” would submit a bid. 

An eight cylinder car with the approximate weight and wheel base men- 
tioned in the specifications was called for as the Department was not aware 
that any six cylinder car was made with the weight, wheel base, and passenger 
carrying capacity that would meet the requirements of the Director of Emer- 
gency Conservation Work. The type of car required not only must be of sturdy 
construction with adequate and flexible power capable of continuous and long 
distance travel between projects, over routes which will include all kinds and 
conditions of roadways, but should also be of the seven-passenger type with 
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sufficient passenger space to carry six passengers and chauffeur, under the 
conditions mentioned. If a car of this type is not used, an additional car 
will be necessary to carry the personnel that must accompany the Director on 
official trips to the various projects under his supervision. 

The bids, as stated, were forwarded seven dealer: and posted in public 
places, affording, it was thought, ample opportunity for those interested to 
submit bids. 


The fact that no proposal was submitted for the purchase of the car outright 
and the low allowance price received for the LaSalle car, is apparently due to 
the fact that the car in its present condition is not usable. An estimate of 
$337.35 has been received from a reliable dealer as the lowest amount that 
would put the car in serviceable condition and due to the estimate, the allow- 
ance of $35.00 was accepted. Upon receipt of your decision the Procurement 
Division of the Treasury Department was requested to submit an estimate for 
placing the car in condition. In reply, they submitted an estimate of $325.00. 
In this connection I might state that the dealer and also the Procurement Di- 
vision advised against expending that amount on the car, recommending that 
it be turned in as part payment on the purchase of a new car even though 
the allowance was small. 

In view of the conditions stated, I shall appreciate it if you will give 
reconsideration to my letter of July 11, and authorize the placing of a purchase 
order under the proposal of the General Motors Corporation at the price sub- 
mitted, $1,496.75. 

Your explanation as to the acquisition of the used LaSalle sedan 
is, of course, entirely satisfactory. However, the fact that this car 
is not usable in its present condition, and is in need of extensive 
repair, would not justify trading it in on the purchase of a new 
automobile without compliance with the requirements of section 3709, 
Revised Statutes. Aside from others who may be interested, there 
are many dealers who make a business of purchasing, reconditioning, 
and selling used automobiles, and it may be that such dealers would 
be ready to pay a better price for the vehicle than offered as a trade-in 
allowance, and it would be proper to advertise the LaSalle sedan 
for sale independently of the purchase of a new automobile. 

No question was raised in my former decision as to the require- 
ment for a seven passenger automobile, and if, in fact, such capacity 
is necessary to accommodate the personnel that must accompany the 
Director of Conservation Work on official trips to the various projects 
under his supervision, as stated by you, the requirement would be 
justified. It has not been shown and cannot be presumed that there 
are no seven-passenger, six-cylinder automobiles on the market 
within the price limit set by the Congress in this instance, sufficiently 
sturdy in construction and flexible in power tq meet every service 
requirement to which the vehicle to be purchased would be subjected. 
Hence, there would appear no authority for the requirement of an 
eight-cylinder car, which requirement might limit competition and 
result in placing an unjustifiable burden upon public moneys. 

This office has not been furnished with a list of the seven dealers 
to whom invitations for bids were sent, or the makes of automobiles 
upon which bids were expected from those dealers. It may be stated 


that specifications may not be drawn, as has been done in some in- 
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stances, to exclude from competition all except a preferred make of 
automobile in a recognized competitive class, and when this is done, 
the fact that invitations to bid are distributed to dealers in higher 
priced automobiles not ordinarily competitive in such a class does 
not meet the requirement that there shall be opportunity for free 
and unrestricted competition. A~-70183, February 18, 1936. The 
record before this office does not show whether or not this was done 
in the instant matter. 

There is noted your statement that, in the opinion of the depart- 
ment, the specifications as drawn covered the Buick and the Chrys- 
ler and “it was thought” other makes; that it was expected more 
than one bid would be received, and was understood that the 
Chrysler would submit a bid. The mere fact that two or more manu- 
facturers could meet the specifications does not establish that the 
specifications were not restrictive. The rule was stated in 5 Comp. 
Gen. 776, that where purchase was to be made in a particular grade 
of automobile, the proposal for bids must be such as to invite compe- 
tition between all dealers of whatever make in that or superior grades 
of equipment, and the bid most advantageous to the Government must 
be accepted. Subsequent decisions have not departed from that rule. 
The rule was broadly restated in 15 Comp. Gen. 1085-7, that no 
arbitrary specifications as to weight, wheel base, or other require- 
ments may be adopted for the purpose of excluding a particular 
make of car or cars in the same recognized group from competition, 
and that when such arbitrary and restrictive specifications are used 
appropriated moneys are not legally chargeable, and there were 
cited previous decisions to the same effect. In the present instance 
the statute authorizes a maximum expenditure of $1,500, inclusive 
of trade-in allowance on any used vehicle. It must be held, there- 
fore, that in conformity with the provisions of section 3709, Revised 
Statutes, the specifications must be drawn to admit to competition 
all makes of automobiles reasonably within the recognized price 
class of $1,500. And while, when the Congress specifically author- 
izes the purchase of an automobile for the head of a department or 
establishment at not to exceed a fixed price, there might be justified 
the purchase of any automobile that could be obtained within such 
price which could be shown to be most suitable to the needs of such 
head of department or establishment—the degree of suitableness for 
the particular use, rather than the price (within the fixed maxi- 
mum) to be the determining factor in making the award—there 
would appear to be no authority or justification in the present case 
for specifications so drawn that the only automobile which could 
comply was one which, as you have stated, “sells for $1,845 f. 0. b. 
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factory, and $2,198 f. o. b. Washington, D. C.”—over $300 in excess 
of the maximum price fixed in the statutory authorization. 

The conclusion stated in the concluding paragraph of my decision 
of July 18, 1936, must be and is affirmed. 


(A~78624) 
ADVERTISING—BIDS—PROPRIETARY PRODUCTS 


Credit may not be allowed for payments from appropriated moneys for pur- 
chases under a contract awarded on specifications calling for a proprietary 
product manufactured and offered for sale by only one concern, in the 
absence of a showing that no other concern could furnish materials meet- 
ing the needs of the United States, advertising in such a case being a mere 
useless procedure, and not a compliance with section 3709, Revised Statutes, 
requiring purchases after advertising for competitive bids. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 
21. 1936: 


There has been received your letter of August 8, 1936, as follows: 


Reference is made to your letter of July 22nd, A-78624, relative to the protest 
filed with your office by the Barrett Company in connection with invitation 
no. 15370A for the supply of pipe protection materials issued by the State 
procurement officer of New Jersey. 


* * x 7 * * * 


It will be noted in enclosure (H) that the bitumastic enamel specified on the 
requisition was a proprietary item and therefore the matter was referred to 
the Works Progress Administration for determination that proprietary enamel 
was required or authorized. It will be noted that administrative approval of 
the proprietary item, bitumastic enamel, was given, as indicated in enclosure 
(1), as established by the information contained in the enclosure (J). 

Due to the urgent requirement for the material, invitation no. 15370 was 
issued by the State procurement officer of New Jersey on June 30th. The letter 
of this office, dated June 25th (enclosure B) authorized purchase of the pro- 
prietary product. It appears that the State procurement officer in error speci- 
fied bitumastic enamel, “Wailes Dove Hermiston or equal as approved”, in his 
invitation no. 15370. 

Prior to making award on the abstract of bids, dated July 6th (enclosure B), 
it was determined that in view of the requirement for a proprietary product 
and the approval for such purchase by the Works Progress Administration, all 
bids should be rejected, and the State procurement officer was instructed to 
readvertise, which was done under date of July 15th on invitation no. 15370A 
(enclosure D). 

It will be further noted that the bid of The Barrett Company, although made 
on invitation no. 15370A, contained the addition “or equal” and “Make Quoting 
on Barrett.” 

In view of the fact that invitation no. 15370A was definitely for the purchase 
of a proprietary product, bitumastic enamel, as manufactured by Wailes Dove 
Hermiston Corporation, the bid of The Barrett Company was rejected, as it 
proposed to furnish a product other than as specified. 

In view of the fact that the requirement of a proprietary product appears 
to have been established and approved by the Works Progress Administration, 
it is the opinion of this office that it was in order to purchase a proprietary 
product, and to reject the bid of The Barrett Company, which did not propose 
to furnish the enamel in accordance with specifications. 
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It is not the responsibility of this office to determine the needs 
with respect to pipe protection materials. It is, however, the responsi- 
bility of this office to see that the law with respect to such matters is 
complied with and that credit be not allowed for appropriated moneys 
expended in the procurement of supplies in violation of the statutes 
applicable thereto. 

Section 3709, Revised Statutes, requires that all purchases of sup- 
plies, equipment, materials, etc., except in the case of emergency, be 
made after advertising for competitive bids. The numerous decisions 
of the courts and of this office have been to the effect that competition 
must be on an equal basis and on common ground. (See particularly 
United States v. Purcell Envelope Company, 249 U. S. 318, and 
United States v. Pan American Petroleum Company, 6 Fed. (2d) 
43, 68.) 

It has been held, also, that under existing law governing the pur- 
chase of equipment, supplies, materials, etc., for the Government the 
controlling element is the job to be done, the work necessary to be 
accomplished. The request for bids should fairly reflect the actual 
need through specifications or ocherwise, and the lowest priced article 
that will answer the needs is that authorized to be purchased at public 
expense. 

It may be stated as a general proposition that bidders are required 
to submit their bids in strict accordance with the advertisement for 
bids and the specifications accompanying same, and bids not sub- 
mitted in accordance therewith or bids that do not meet the require- 
ments as set forth in the specifications may, under certain circum- 
stances and upon a proper showing of the facts involved, be rejected. 

In the advertisement on which bids were asked in this case, the 
prospective bidders were not advised as to the actual needs of the 
United States with respect to pipe protection materials, That is to 
say, the specifications instead of describing the job to be done merely 
specified by name a certain patented or proprietary product (Wailes 
Dove Hermiston Bitumastic) manufactured and offered for sale by 
only one concern—the evident purpose being to prevent competition. 

It has been held repeatedly that the naming of a particular make 
of article, in an advertisement for proposals to the exclusion of other 
articles of similar or equal quality, is not in compliance with the 
requirements of the statute; and that when, in order to indicate the 
class of article required, it is necessary to name a make it should be 
followed by the qualifying phrase “or equal.” 

The facts in this case disclose that the advertisement for bids issued 
by the procurement officer under date of June 30, 1936, advised pros- 
pective bidders that “Wailes Dove Hermiston or equal as approved” 
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was what was required. But all bids received in response thereto 
were vejected and new bids were asked, eliminating the words “or 
equal” and specifying only the particular proprietary material 
“Wailes Dove Hermiston.” The record discloses, also, that this actien 
of the procurement officer in asking for bids on the particular make 
had the approval of the special assistant to the director of procure- 
ment. It thus appears that the particular proprietary product, 
manufactured and sold exclusively by one concern, had been selected 
in advance of advertising as the material that would be purchased 
regardless of materials offered by other bidders and at a lower price. 
Consequently, the advertising in this case was a useless procedure. 
As to the desire for materials manufactured by a particular concern, 
your attention is invited to decision of June 7, 1926, 5 Comp. Gen. 
963, 966, wherein it was said: 

The facts of record do not disclose, and you do not state, that the particular 
engines made by the Wisconsin Motor Manufacturing Co., are the only engines 
that will in fact answer the purposes for which they are required. There is no 
authority of law for the standardization of such equipment by the Coast Guard, 
and the fact that numerous tests have been made by boards appointed for the 
purpose of making investigations with a view of standardization does not 
operate to take the matter from under the provisions of section 3709, Revised 
Statutes, supra. It may also be stated that experience with a particular engine 
does not justify excluding bidders offering other makes of engines. Such a 
course would result in establishing permanently but one make of machinery 
or equipment without giving trial to possible improvements through other 
makes. It appears that what is needed is not an engine of a particular make 
but an engine that will meet certain performance requirements of the United 
States Coast Guard Service. The desire for a particular make of engine is 
not of itself sufficient justifieation for the purchase of said make to the exclusion 


of others if the others are equally adaptable to the needs of the service. 
5 Comp. Gen. 546. 


See also 11 Comp. Gen. 264. 

While there accompanies your letter a copy of a report dated May 
15, 1936, from the chief engineer, Bureau of Water, Jersey City, 
N. J., to the effect that the Wailes Dove Hermiston product had been 
found satisfactory and that certain pipe coating jobs in various cities 
had been found unsatisfactory but there is no showing that no con- 
cern other than Wailes Dove Hermiston Corporation could furnish 
satisfactory materials if given an opportunity to bid. On the other 
hand, The Barrett Company specifically states that: 


SPECIALIZED EXPERIENCE: 


Since 1854 The Barrett Company has specialized in manufacturing water- 
proofing products for tunnels, dams, subways, and other underground struc- 
tures. These eighty-two years of experience enabled Barrett to bring specialized 
knowledge to the problem of protecting water lines and resulted in the develop- 
ment of bituminous enamel coating and lining materials especially designed to 
provide dependable and economical protection. 


Nowhere in the record is there any suggestion that this statement on 
the part of said company is not correct. 
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The record ‘does not disclose how or on what basis the special 
assistant to the director of procurement made the determination that 
Wailes Dove Hermiston Bitumastic was the only pipe protection 
material that would answer the needs and serve the purpose of the 
job to be accomplished in this instance. Furthermore, there is no 
authority in the special assistant to the director of procurement or 
any other officer or employee of the United States to issue instructions 
or approve a procedure in advertising for bids that is in direct con- 
travention of the law and the decisions of this office in such matters. 

In connection with the administrative determination in such 
matters as here presented your attention is invited to the case of 
the United States v. Purcell Envelope Co., 249 U. S. 318, 318, wherein 
it was said: 










* * * There must be a point of time at which discretion is exhausted. 
The procedure for the advertising for bids for supplies or services to the Govern- 
ment would else be a mockery—a procedure, we may say, that is not permissive 
but required (sec. 3709, Rev. Stat.). By it the Government is given the benefit 
of the competition of the market and each bidder is given the chance for a 
bargain. It is a provision, therefore, in the interest of both Government and 
bidder, necessarily giving rights to both and placing obligations on both. And 
it is not out of place to say that the Government should be animated by a 
justice as anxious to consider the rights of the bidder as to insist upon its own. 
And, we repeat, there must be some point at which discretion ceases and obliga- 
tion takes its place. * * * 




















It is not apparent on what basis it could seriously be contended 
that such a procedure as was followed in this case is in the interests 
of the United States or fair to bidders. Accordingly, I have to 
advise that, on the present record, credit may not be allowed for any 
payments from appropriated moneys for the pipe protection materials 
purchased under an award made pursuant to the advertisement here 
in question. 

The record discloses, also, that a similar situation exists with 
reference to specifications recently issued by the State procurement 
officer, Montgomery, Ala., and the State procurement officer, Los 
Angeles, Calif. What has been said with respect to the purchase by 
the State procurement officer, Newark, N. J., in this instance, is 
equally applicable to the proposed purchases for Alabama and 
California. 

The papers are returned. 


(A~74037) 


TRANSPORTATION—THROUGH RATES—ARTICLES FABRICATED AT 
INTERMEDIATE POINT 


Contracts fur sheet metal culvert pipe for the Forest Service, Department of 
Agriculture, may not be awarded on the basis of fabrication from material 
at fabricating point with simultaneous shipment of raw material from 
another point for replacement of material so used, where the arrangement 


an vo 


© 


~~aAaAnH oC oe 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 175 


contemplates the furnishing of a Government bill of lading, on a through 
rate basis, for the shipment of the raw material to the place of fabrication, 
and finished culverts from place of fabrication to destination as though 
fabrication of the raw material had been made en route. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 
22, 1936: 

Your letter of June 24, 1936, requests reconsideration of decision 
of May 20, 1936, relative to a proposed plan of awarding contracts 
for sheet metal culvert pipe for use of the Forest Service, Department 
of Agriculture. 

The plan originally proposed by your letter of April 13, 1936, 
contemplated that upon receipt of order under the contract for 
finished culverts the contractor would commence fabrication at one 
of its fabricating points, located at Sidney and Missoula, Mont., and 
Pueblo, Colo., from nontransit sheet steel carried in stock by said 
contractor at point of fabrication. Simultaneously with the com- 
mencement of fabrication, shipment would be made by the contractor 
of raw material from its plant in Ashland, Ky., to replace the ma- 
terial used in fabrication at the transit point; the replacement 
material to move on a Government bill of lading reading from Ash- 
land, Ky., to ultimate destination of the fabricated culverts and 
showing fabrication in transit. The original bill of lading would 
be sent to the consignee who would accomplish and surrender it to 
the delivering carrier who would then bill the Government for the 
entire transportation—raw material to place of fabrication and 
finished culverts from place of fabrication to destination. 

On June 29, 1909, the Interstate Commerce Commission promul- 
gated Conference Rule No, 76-A. Its adoption was made necessary 
because of the numerous complaints from shippers relative to abuses 
of the transit privilege. The rule provides in part: 

A milling, storage, or cleaning in transit privilege can not be justified on any 
theory except that the identical commodity or its exact equivalent, or its prod- 
uct, is forwarded from the transit point under the application of the through 
rate from original point of shipment. It is, therefore, not permissible to for- 


ward from transit point on transit rate commodity that did not move into that 
transit point on transit rate. * * 


The plan proposed contemplates making outbound shipments from 
transit points at balances of through rates before the receipt of the 
inbound shipments depended upon for the transit privilege. In con- 
demning such practices the Interstate Commerce Commission stated 
In the Matter of the Substitution of Tonnage at Transit Points, 18 
I. C. C. 280, 295: 


* * * Such situations show the recklessness with which both carriers and 
shippers have misused the transit arrangement and the urgent necessity for 
radical reforms. 
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Again in commenting on the legitimate use of the transit privileges 
defined in the above rule, it was stated in 7’he Transit Case, 24 1. C. C. 
340, 350: 

* * * ‘The theory under which a transit privilege is granted is that the 
inbound commodity will be subjected to certain treatment and afterwards moved 
out under the balance of the through rate. To express the ideal—the identical 
commodity, in its original or other commercial form, should move from the 
transit point. 





* - ” * * 












* * * it is incumbent alike upon shippers and carriers to see that there 
is actually on hand at the transit point sufficient and proper inbound tonnage 
to justify the outbound movement. 

Ordinarily transit contemplates complete unloading of the ship- 
ment and reforwarding of the same shipment or its equivalent at 
some later date. D. EF. Ryan Company v. New York, Chicago & 
St. Louis Railroad Company et al., 181 I. C. C. 574. The proper 
linking up of inbound and outbound shipments, as contemplated by 
legitimate transit, does not permit the making of outbound shipments 
upon deferred surrender of inbound billing. Grain and Grain Prod- 
ucts, 164 I. C. C. 619, 657. 

Under the plan as proposed the contractor’s material moving 
under the inbound shipment would be used to replace nontransit 
material purchased by the Government and used by the contractor 
in the fabrication of products comprising the outbound shipments. 
Under such circumstances the basis for use of Government bills of 
lading in connection with the inbound shipment is subject to ques- 
tion by the carriers, since the property covered by such shipments 
does not belong to the Government. In the light of the authorities 
quoted, supra, it is apparent that the proposed plan would constitute 
a “gross misuse of the transit arrangement”, and any attempt to 
apply transit rates to such transactions would necessarily rest upon 
concessions granted the Government by the carriers pursuant to sec- 
tion 22 of the Interstate Commerce Act. A provision in the contract 
between the Government and the contractor relative to the matter 
would be without binding effect upon the carriers, and since the 
record contains no evidence of an agreement between the Government 
and the carriers, no assurance exists that the Government would 
receive any benefits which might be expected to accrue from the 
proposed plan. In this connection there has been submitted no 
data indicating the approximate quantity, size, weight, and density 
of loading of the culverts to be shipped to each of the various desig- 
nation points involved, and in the absence of such evidence there 
exists no basis for determining whether the plan proposed would in 
fact result in a saving to the Government. 

Accordingly, upon the present record there appears no authority 
of law for the proposed arrangement. 
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(A-78953) 


COMPENSATION—OVERTIME—CUSTOMS OFFICERS ACTING AS 
SHIPPING COMMISSIONERS 


Collectors of customs or their deputies acting as United States shipping 
commissioners under the provisions of section 4503, Revised Statutes, are 
not entitled to the overtime compensation provided for such commissioners, 
their deputies, and assistants, by section 6 of the act of May 27, 1936, 49 
Stat. 1385. 


Acting Comptroller General Elliott to the Secretary of Commerce, August 22, 
1936: 


There was received your letter of July 23, 1936, as follows: 


Section 6 of the act approved May 27, 1986, Public, No. 622, 74th Congress 
(H. R. 8599), in so far as pertinent to the question at issue, reads as follows: 

“Sec. 6. That the Secretary of Commerce shall fix a reasonable rate of extra 
compensation for overtime services of local inspectors of steam vessels and 
their assistants, United States shipping commissioners and their deputies and 
assistants, who may be required to remain on duty between the hours of 5 
o’ciock postmeridian and 8 o'clock antemeridian or on Sundays or holidays to 
perform services in connection with the inspection of vessels or their equipment, 
supplying or signing on or discharging crews of vessels on the basis of one-half 
day’s additional pay for each two hours or fraction thereof of at least one hour 
that the overtime extends beyond 5 o’clock postmeridian (but not to exceed two 
and one-half days’ pay for the full period from 5 o’clock postmeridian to 8 o’clock 
antemeridian) and two additional days’ pay for Sunday or holiday duty. ‘The 
said extra compensation for overtime services shall be paid by the master, 
owner, or agent of such vessel to the local United States collector of customs 
or his representative who shall deposit such collection into the Treasury of the 
United States to an appropriately designated receipt account. The amount of 
the receipts so covered during the fiscal. year 1986 is hereby authorized to be 
appropriated and made available for payment of extra compensation for over- 
time services to the several employees entitled thereto according to rates fixed 
therefore by the Secretary of Commerce :” 

Section 4503 R. S. (46 U. S. C. 543) provides that— 

“In any port in which no shipping commissioner shall have been appointed, 
the whole or any part of the business of a shipping commissioner shall be con- 
ducted by the collector or deputy collector of customs of such port; and in 
respect of such business such customhouse shall be deemed a shipping office, 
and the collector or deputy collector of customs to whom such business shall be 
committed shall for all purposes be deemed a shipping commissioner within the 
meaning of this title (R. 8. 4501-4612).” 

The question at issue is whether collectors and deputy collectors of customs, 
when acting in the capacity of shipping commissioners as provided by Section 
4508 supra, would be entitled to extra compensation for overtime services 
rendered in connection with the shipment and discharge of seamen, and an 
expression of your opinion in the premises at your earliest convenience will be 
greatly appreciated. 


The act of May 27, 1936, 49 Stat. 1385, quoted in your letter 
authorizes overtime pay only for “local inspectors of steam vessels 
and their assistants, United States shipping commissioners and their 
deputies and assistants.” It is to be presumed the Congress in enact- 
ing this statute was cognizant of the fact that it had been made a 
statutory duty of collectors of customs and their deputies to serve 
as United States shipping commissioners at ports where no shipping 
commissioners had been appointed and that if overtime pay had 
been intended for them they would have been specifically named in 
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the statute. The terms “one-half day’s additional pay” and “two 
additional days’ pay” provided for in the act could have been intended 
to be computed only on the regular pay of the officers named in the act. 
If no shipping commissioner has been appointed at a particular port 
there is no basis on which the statute may operate, the rates of pay 
provided for shipping commissioners being different from the rates 
provided for collectors of customs and their deputies. 

You are advised, therefore, that in the absence of more specific 
language in the statute it must be concluded that customs officers are 
not entitled to overtime compensation while serving overtime as 
shipping commissioners. 


(A-77145) 


CONTRACTS—RESTRICTIVE SPECIFICATIONS—AUTOMOBILES— 
LIGHTER TYPES vs. DE LUXE MODELS 





Appropriated moneys are not available for payments in connection with con- 
tracts awarded to other than the lowest bidder under advertised specifica- 
tions for automobiles for use in rural or cross country hilly sections of 
the United States, plainly reflecting an administrative preference for the 
more comfortable de luxe models rather than standard types, and provid- 
ing that where a manufacturer offers more than one model of the same 
make and type, the lighter one, selling at a slightly lower price, will not be 
acceptable. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 
25, 1936: 


There have come to my attention the following contracts, entered 
into by your Department, covering the purchase of passenger auto- 
mobiles for the Public Works Administration : 


PW 490.113, April 4, 1936, The Northwest Motor Company. 
PW 490.122, April 16, 1936, General Motors gh (Chev rolet Div ision). 
PW 490.123, April 16,1936, “ 

PW 490.125, April 25,1936, “ e “ * - 
PW 490.126, April 27, 1936, “ - ” e ” 


The specifications accompanying the several invitations for bids 
leading to these contracts included identical provisions, as follows: 


The vehicles to be purchased under this advertisement will be used in Public 
Works Administration by the engineer inspectors, and will travel over roads 
of low grade and often over rough trails in hilly and sometimes mountainous 
country where many dangerous curves in the roads will be traversed. The 
vehicles will be subjected to a most severe service and may be transferred from 
one project to another. 

Where manufacturers offer more than one model of the same make and type of 
sedan [coupe], one lighter and at a slightly lower selling price, it will be con- 
sidered that that model has been developed primarily for the better grade of 
roads in the more populous sections of the country, and that the heavier and 
slightly more costly model has been designed for better stability, longer service, 
and where there is a difference in component parts, the component parts on 
the slightly more costly model are better adapted to severe service. 

From the rience of the Department of the Interior in operating auto- 
mobiles it has m determined that these lighter and less expensive models 
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will not be acceptable since they are not as stable, particularly around sharp 
curves on gravel roads, will not render as long service, are more tiring to 
drive, and therefore would not be the more advantageous purchase for the 
Government. 


Contract No. 490.113 was awarded to other than the low bidder, 
the reason assigned for rejecting the low bid of the General Motors 
Corporation, Chevrolet Division, offering Chevrolet Standard Coach 
being: 

109’' Wheelbase—Does not meet specifications under service requirements 

(C-2) where mftr have more than one model of same make & type, the lighter 
type cannot be considered. 
The other four contracts were awarded for Chevrolet “Master” 
models. The low alternative bids of that company offering standard 
models were rejected in each instance, the same reason being assigned 
as above. 

It has been pointed out repeatedly in decisions of this office that the 
provisions of section 3709, Revised Statutes, contemplate that pur- 
chases for the Government shall be made at the lowest price obtain- 
able, consistent with the actual needs disclosed, and that appro- 
priated moneys are available for purchase only of what is needed as 
distinguished from what may be desired. 13 Comp. Gen. 284, 15 
Comp. Gen. 974. Specifications may not be drawn arbitrarily t» ex- 
clude from competition automobiles which would serve the needs of 
the Government, merely to gratify an administrative preference for a 
more showy, a more “comfortable”, or even a superior vehicle, at the 
expense of the Government. The statement in the specifications 
quoted above that where manufacturers offer more than one model of 
the same make and type, one lighter and at a slightly lower selling 
price, “it will be considered that that model has been developed 
primarily for the better grade of roads in the more populous sections 
of the country”, etc., manifestly was inserted for the purpose of 
excluding from competition the standard models of automobiles 
within the statutory price limit and restrict competition to the de 
luxe models of such vehicles, at a higher price. Not only would such 
“consideration” be an arbitrary assumption, apparently without facts 
to support it, but it would appear to be directly in conflict with the 
claims of the manufacturers themselves. There is of record in this 
office a detailed comparison made by one manufacturer between the 
standard and de luxe models of automobiles of the same make and 
type offered by that manufacturer to the Government, in which the 
statement is made, and apparently supported by the comparison, that 
there is practically no difference mechanically between the two 
models, and that the standard “is every bit as sturdy in construction 
and as dependable in operation as the more expensive model with its 

-added attractive appointments which make up the list price differ- 
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ence.” It is true, also, that the Washington representative of the 
General Motors Corporation, Chevrolet Division, has consistently 
insisted that the Chevrolet “Standard” automobile is amply adequate 
to service requirements such as stated in these specifications, and that 
its shorter wheelbase detracts nothing from its sturdiness of con- 
struction or performance capacity, and has protested specifications 
which admitted the master model to competition while excluding 
the standard. 

The service conditions described do not appear more severe than 
those to which practically every automobile operated in the rural or 
cross country hilly sections of the United States are subjected day 
after day. It is safe to say that in all such travel low-grade roads 
and rough trails, gravel roads and sharp curves are occasionally en- 
countered. Yet it is probable that the number of standard-model 
automobiles used in such travel by the general-business public, as 
distinguished from the pleasure public, far exceeds that of the various 
de luxe models. 

As to the suggestion that the standard vehicles are “more tiring to 
drive”, it is assumed that the engineer inspectors of the Public Works 
Administration are sufficiently robust to withstand the hardships en- 
tailed in the driving of automobiles purchased and maintained for 
their use at Government expense, without undue exhaustion. In any 
event, there appears no valid reason why the Government, at an excess 
expense of approximately $50 per vehicle should afford such em- 
ployees the additional luxury and ease of a de luxe model automobile, 
when a standard model would acceptably serve every need of the 
Government. 

Numerous decisions of this office are to the effect that no arbitrary 
specifications as to weight, wheelbase, or other nonessential require- 
ments may be used for the purpose of excluding from competition a 
particular automobile or automobiles in a recognized competitive 
class. It has been pointed out, also, that the various statutes fixing a 
maximum expenditure of $750 for passenger-carrying automobiles do 
not authorize the purchase of cars at a higher price even within that 
price limit when those offered at a lower price will adequately perform 
the work to be done. 15 Comp. Gen. 974, The present specifications 
would appear to be an undertaking to avoid the effect of those deci- 
sions as well as evade the provisions of the statutes; for by excluding 
the standard models the rejection of the low bids was made to hinge 
upon weight, wheelbase, and price, any one of which could be assigned 
as an excuse, rather than a reason, for rejecting the low bids. 

In a recent decision of this office, A-66914, July 18, 1936, 16 Comp. 
Gen. 38, it was observed that there is an unfortunate and apparently 


increasing tendency on the part of some purchasing agencies of the | 
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Government to draw specifications so as to reflect administrative 
preference not based on actual needs, and to exaggerate the rigors 
of service requirements in an attempt to justify restrictive specifica- 
tions. The present case seems to be peculiarly in point, for the speci- 
fications plainly reflect an administrative preference for the de luxe 
model automobiles and exclude standard models from competition 
upon the mere assumption, unsupported by facts, and contradicted by 
the claims of the manufacturers, that such models have been devel- 
oped primarily for the better grade of roads in the more populous 
sections of the country. It is to be observed, moreover, that in the 
case of contract no. 490.113 the low bid was rejected for no other 
assigned reason than the shorter wheelbase of the standard Chevrolet, 
while the Ford standard was accepted in preference thereto. 

The specifications are open to the further objection that they 
required safety or shatterproof glass in windshields, windows, and 
doors. See 15 Comp. Gen. 974, and decisions there cited. There are 
disclosed here no such hazardous conditions of operation as to justify 
the requirement for nonshatter glass and the specification with respect 
thereto was unauthorized. 

Since it is apparent that the specifications under discussion were 
unduly restrictive, and that the low bids were rejected in each instance 
without supporting facts to justify such action, I have to advise that 
upon the facts presented, appropriated moneys of the United States 
are not available for payments under the contracts involved. 


(A-79473) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
PROJECT WORKERS 


Notwithstanding workers engaged on work projects financed by emergency 
funds allotted to a department by the Works Progress Administration, 
work the same hours, are employed under the same conditions, and are paid 
at the same wage rates established by Executive Order No. 6746, dated 
June 21, 1934, as permanent employees of the department to which the 
funds are allotted, and even though they take an oath of office, it is only 
those workers who become employees of the United States through appoint- 
ment by or under authority delegated from the head of the department 
pursuant to section 169, Revised Statutes, as amended by the act of June 
26, 1930, 46 Stat. 817, that are entitled to annual and sick leave of absence 
with pay under the acts of March 14, 1936, 49 Stat. 1161 and 1162. 


Acting Comptroller General Elliott to the Secretary of Labor, August 25, 
1936: 


Your letter of August 3, 1936, is as follows: 


Reference is made to decisions of your office A~-75907, dated June 4 and June 
25, 1936, and A~76949, dated July 2, 1936, answering several questions presented 
by the Civil Service Commission, Works Progress Administration, and the 
Treasury Department regarding annual and sick leave benefits prescribed in 
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Public, No. 471, and Public, No. 472, 74th Congress, approved March 14, 1936. 
Further reference is made to Executive Orders Nos. 7409 and 7410 dated July 
9, 1986. Unfortunately some doubt still exists as to the rights of prevailing 
wage employees, in administrative and supervisory positions, and your atten- 
tion is specifically invited to the status of these employees. Your advice would 
be appreciated on the following questions. 

Question 1. The Bureau of Labor Statistics of this Department is sponsoring 
the Urban Study of Consumers’ Purchases, a Works project, financed by funds 
allotted by the Works Progress Administration from the Bmergency Relief 
Appropriation Act of 1935. The employees involved were predesiguated by the 
Bureau thru the United States Employment Service, working the same hours, 
employed under the same conditions and paid at the same rates, which were 
established in Executive Order No. 6746, dated June 21, 1934, as permanent 
employees of the Bureau for comparable duties performed. These employees, 
while not appointed by the Secretary of Labor, do take the prescribed oath of 
office, required by the Bureau. Advice is requested as to whether these em- 
ployees, paid at rates established in Executive Order No. 6746, are “prevailing 
wage” employees. If not, what are their leave rights? 

Question 2. Your further advice would be appreciated as to the leave status 
of these employees under the new allotment of funds, from the Emergency 
Relief Act of 1936, by advice of allocation of funds directly to the Secretary 
of Labor. These employees will be continued in their present positions at the 
same salary rates and requests will be made for their appointments under the 
usual administrative appointment methods. Under these circumstances would 
these employees be officers and employees of the United States and entitled 
to sick and annual leave of absence with pay? If so, would the leave be 
retroactive to the date of their entrance on duty on the project? 

As appointments under the new funds will be made effective on August 15, 
1936, an early reply would be appreciated. 


In decision of June 25, 1936, 15 Comp. Gen. 1129, it was stated as 
follows: 


Question 8 referred to in your letter was stated and answered in the decision 
of June 4, 1936, A-75907 (15 Comp. Gen, 1058), as follows: 

“Question 8. May annual leave or sick leave be granted to persons who are 
compensated out of funds appropriated for or allotted to the Works Progress 
Administration and who come within the following groups: 

“(a) Persons on a State, municipal, or other public but non- _— project 
paid security or prevailing wages out of funds allotted by W. P. 

“(b) Persons on a Federal project paid security or onan wages out of 
funds allotted by W. P. A.; 

“(c) Persons employed in administrative or clerical capacity in connection 
with W. P. A. projects who are paid from funds allotted by W. P. A., but who 
are not directly employed in the central office of W. P. A. in the District of 
Columbia or at one of its district or local headquarters. It is understood, of 
course, that employees of the central office and the district offices of the 
W. P. A. come within the terms of Public, No. 471, and Public, No. 472. 


















* * * 














“The classes of employees or workers mentioned in paragraphs (a) and (b) 
under question 8 are not entitled to sick or annual leave of absence with pay, 
but as both of the leave statutes of March 14, 1936, grant leave to ‘all civilian 
officers and employees of the United States wherever stationed’, with certain 
exceptions, the employees mentioned in paragraph (c) of question 8 are entitled 
to both sick and annual leave of absence with pay under the terms and subject 
to the conditions of said statutes.” 

It was understood by this office that the employees falling within the class 
described under classification (2) set forth in your letter came within the 
class of workers described in group (b) under question 8 presented by the 
Civil Service Commission. The leave statutes are applicable to “civilian officers 
and employees of the United States wherever stationed.” Persons assigned to 
Works Progress Administration projects by or through the United States Em- 
ployment Service from relief rolls or otherwise, pursuant to the procedure pre- 
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scribed by Executive Order No. 7060, dated June 5, 1935, are “security wage 
workers” as distinguished from “officers and employees”, and are not entitled 
to sick or annual leave of absence with pay, irrespective of the class of work 
to which they are assigned; that is, whether “white collar’, or mechanical or 
labor work, and notwithstanding they are paid prevailing wages pursuant to 
exception (e) to the schedule of monthly earnings under part I of Executive 
Order No. 7046, dated May 20, 19385. 

In decision of July 2, 1936, A~76949, 16 Comp. Gen. 1, it was held 
as follows (quoting from the syllabus) : 

Employees working on a work relief project, under a Department, who are 
paid and employed under the same conditions as regular employees of the 
Department, are entitled to annual and sick leave with pay under the acts of 
March 14, 1986, 49 Stat. 1161 and 1162, respectively, and may be granted such 
leave whether accrued while employed under a regular appropriation or under 
a work relief appropriation provided there is no break in the service. 

It is understood from your letter that while the workers referred 
to in question one were predesignated by the Bureau of Labor Sta- 
tistics, through the United States Employment Service, the state- 
ments made under your question two indicate that they have not 
heretofore been appointed by or under authority delegated from the 
Secretary of Labor, a prerequisite to constituting them officers or 
employees of the United States. Based on the facts presented, the 
workers in question do not appear entitled to leave of absence with 
pay under the act of March 14, 1936, and the uniform leave regula- 
tions while they continue to be employed under the conditions stated 
in question one. 

Referring to question two, if the same conditions prevail as stated 
in question one, and in addition they are regularly issued admin- 
istrative appointments, pursuant to section 169, Revised Statutes, 
as amended by the act of June 26, 1930, 46 Stat. 817, under the 
allotment of emergency funds to the Department of Labor, and take 
the oath of office as such, they would become officers or employees of 
the United States and entitled to leave of absence with pay from 
and after the effective dates of such appointments, 


(A-76244) 


GUARDIAN AND WARD—LIABILITY FOR GOVERNMENT 
OVERPAYMENTS TO GUARDIAN 


Where, because of an improper certification of service credit due a veteran, 
overpayment of adjusted compensation benefits is made, upon his death, 
to his legal guardian, the guardian, although not liable for moneys im- 
properly received and disbursed for the benefit of the ward, should be 
required to refund the amount overpaid not already disbursed, the differ- 
ence being a matter for adjustment in connection with the ward’s other 
estate. 
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Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 26, 1936: 


There has been considered your letter of June 2, 1936, as follows: 


Based on the amount of adjusted service credit due Joseph J. Viscido, 
A-3286078, XC-812955, as certified to this Administration by the War Depart- 
ment, an adjusted service certificate in the amount of $1,581.00 was issued to 
him effective January 1, 1925. On the security thereof he obtained a loan which, 
together with interest, amounted to $799.72. Upon his death, an award in the 
amount of $781.28, representing the difference between the face value of the 
certificate and the outstanding indebtedness thereon, was approved in favor of 
the Howard Savings Institution, as legal guardian of Anthony Joseph Viscido, 
minor beneficiary, check in payment of which was mailed to the guardian at 
768 Broad Street, Newark, New Jersey, on October 19, 1982. 

On December 3, 1985, the War Department informed this Administration that 
the veteran was given credit for active duty from May 28, 1917, the date of his 
enlistment, instead of from February 25, 1918, the date his active duty began, 
and submitted a substitute certification showing the correct amount of adjusted 
service credit due him as $409.00 instead of $625.00 as originally certified. The 
correct amount of adjusted service credit, $409.00, entitled the veteran to an 
adjusted service certificate in the amount of $1,034.00, and since settlement was 
made with the Howard Savings Institution, as legal guardian of Anthony Joseph 
Viscido, on the basis of a certificate in the amount of $1,581.00, an overpayment 
of $547.00 resulted. 

In reply to a request for a refund of the overpaid amount, the Howard 
Savings Institution informed this Administration on February 11, 1936, that 
there were no other benefits such as insurance or compensation, or assets from 
any other source except this money; that is was necessary for them to make 
monthly disbursements in the amount of $20.00 for the minor’s maintenance 
and support, leaving a balance on account to date of $332.25, for the benefit of 
the minor and it would, therefore, be impossible to refund the overpayment 
of $547.00 as requested. 

On March 19, 1936, a letter was received from the office of this Administra- 
tion at Lyons, New Jersey, to the effect that the Howard Savings Institution was 
willing to file its final account and secure a court order directing it to return 
the balance of $332.25, but does not feel that reimbursement should be made 
in excess of that amount. 

This Administration will call upon the guardian to reimburse the United 
States to the extent possible by turning over the entire balance remaining to 
the credit of the estate of the minor. The Howard Savings Institution, as 
guardian of the estate of the minor, will still be indebted to the United States 
by an amount represented by the difference between the total overpayment 
and the amount secured from the estate. 

In view of the foregoing facts, the question of the recovery of the total over- 
payment in this case is submitted for your consideration as to whether the 
Howard Savings Institution should be held responsible for the entire amount 
due on account of the overpayment in spite of the fact that the amount due 
exceeds the total value of the estate of the minor. 


The overpayment of $547 appears to have resulted from an erro- 
neous certification by the War Department as to the period of service 
properly creditable for the purpose of computing the amount due 
under the adjusted-service certificate. While the guardian would 
not appear liable for moneys improperly received and disbursed for 
the benefit of the ward, 28 Corpus Juris 1231, it appears from your 
letter that the guardian now has on hand to the credit of the estate 
of the minor beneficiary the sum of $332.25. Accordingly, the 
guardian should be called upon to refund any amount so held but 
no action should be taken against the guardian looking to recovery 
of the difference between the amount of the overpayment and the 
unexpended balance now held by the guardian. 
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Furthermore, since the record establishes that the estate of the 
ward consisted solely of the funds derived from the adjusted-service 
certificate, it would appear that no useful purpose would be served 
by an action against the ward for the balance due. However, a 
charge will be raised against the ward on the records of this office 
for the amount of the overpayment not recoverable from the guardian 
and in the event that future benefits shall be awarded by your 
Administration to said individual from which recovery might be 
effected it is requested that this office be advised thereof. 


(A-79133) 
LIQUOR LAW VIOLATIONS—SEIZURES—EXPENSES OF SALES 


Proceeds from sales of property seized, forfeited, and sold under the internal 
revenue laws are required to be paid into the Treasury without diminution, 
the expenses of storage, advertising, etc., being for payment from appro- 
priations for salaries, fees, and expenses of United States marshals, except 
in cases of seizures and sales of vehicles and aircraft under section 204 
of the Liquor Repeal and Enforcement Act of August 27, 1935, 49 Stat. 
878, in which cases appropriated moneys may not be used for such expenses 
where the proceeds of sale are sufficient therefor, 


Acting Comptroller General Elliott to the Attorney General, August 26, 1936: 
There has been received your letter of July 25, 1936 (B MC 


23-77-178), as follows: 


Transmitted herewith are copies of correspondence between the Department 
and Gilbert Mecham, United States Marshal, Salt Lake City, Utah, relative 
to the appropriation chargeable with costs of storage of bar fixtures scized 
under the internal revenue laws. Do the Department’s instructions conform 
with the present rulings of your office in view of the language of sections 304 
and 305 of the Liquor Repeal and Enforcement Act of 1935, 49 Stat. 880? 


The copy of a letter from United States Marshal Mecham to you, 
dated April 15, 1936, enclosed with your letter, is as follows: 


On the 25th of September, 1984, we served monition and notice of seizure on 
George Gerrard et al., covering bar fixtures and other merchandise which had 
been seized by the Alcohol Tax Unit, and on the 28th of March, 1936, this mer- 
chandise was sold at public auction, by the United States marshal, for the sum 
of $29.75. 

The cost of advertising the sale amounted to $16.38 and storage to date at 
Hadley Transfer and Storage Company amounted to $21.60. 

Kindly advise us as to what disposition we should make of the money received 
from this sale and from what appropriations the costs of advertising and storage 
should be paid, and oblige. 


and the copy of your reply of July 24, 1936, to the marshal is in part 
as follows: 


Replying specifically to your inquiries, you are informed that the entire 
proceeds of the sale of the bar fixtures and otber merchandise should be 
deposited in your trust fund and paid out on proper disbursement voucher 
forms to the Collector of Internal Revenue in accordance with section 1647 
of title 26, United States Code. The expenses of advertising the sale and the 
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eost of storage*should be paid, upon authorization by the Department, from 


the appropriation “Salaries, fees, and expenses of marshals, United States 
courts.” © © 


The instructions given the marshal appear in accord with the 
principles and rules stated in decision of May 10, 1932, 11 Comp. 
Gen, 422, and decision of January 28, 1916, 22 Comp. Dec. 336, that 
unless otherwise provided by law the entire proceeds from forfeited 
property sold by court order are required to be paid into the Treasury 
and that the expenses are payable under appropriations for “Salaries, 
fees, and expenses of United States marshals”—see, also, 4 Comp. 
Gen. 594 and 7 id. 649—and with the requirements of section 
3216, Revised Statutes (title 26, sec. 1647, United States Code), 
which provides: 

All judgments and moneys recovered or received for taxes, costs, forfeitures, 


and penalties, shall be paid to collectors as internal taxes are required to be 
paid. See 22 Comp. Dec. 336. 


In decision of June 8, 1936, 15 Comp. Gen. 1065, it was held, 
pursuant to section 204 of the Liquor Repeal and Enforcement Act 
of August 27, 1935, 49 Stat. 878, relating to the forfeiture of “any 
vehicle or aircraft seized for a violation of the internal-revenue 
laws relating to liquor”, that where the proceeds of sale are sufficient 
to cover the expenses incident to seizure and forfeiture, appropriated 
funds are not available therefor, but this applies only to vehicles 
and aircraft as expressly stipulated in such section of the statute 
and has no application to other property seized, forfeited, and sold 
by court order. 

You cite sections 304 and 305 of the said Liquor Repeal and 
Enforcement Act as possibly affecting the matter. These sections 
are a part of title III of the act, 49 Stat. 879, providing generally 
for the official use by Government agencies of abandoned or seized 
and forfeited property. Section 305 is mm part as follows: 

The appropriation available to any agency for the purchase, hire, operation, 
maintenance, and repair of property of any kind shall be available for the 
payment of expenses of operation, maintenance, and repair of property of the 
same kind received by it under any provision of this title for official 
use; * * *, The costs of hauling, transporting, towing, and storage of such 
property shall be paid by the agency which has seized such property or to 
which it has been abandoned; * 

Clearly the term “such property ee to which the agency shall 
pay the costs of hauling, transporting, towing, and storage—relates 
back to “property * * * received by it under any provision of 
this title for official use” and the sections cited have no application 
in this respect to property not retained for official use but which is 
otherwise forfeited and sold pursuant to law. 

Accordingly, you are advised that, on the facts submitted, the 
instructions given the marshal were correct. 
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PAY—RETIRED—LONGEVITY SERVICE CREDITS INVOLVING 
UNIFORM RETIREMENT ACT 


An officer of the Marine Corps who, but for the uniform retirement act of April 
23, 1930, 46 Stat. 253, would have been retired at a date prior to the 
completion of an additional three years of service, is not entitled to retired 
pay in excess of that to which entitled for service to date retirement would 
have occurred but for said act. 


Acting Comptroller General Elliott to Major James F. Moriarty, United States 
Marine Corps, August 27, 1936: 

By direction of the Secretary of the Navy in third endorsement, 
August 1, 1936, there has been received your letter requesting decision 
whether Capt. Edward F. O’Day, United States Marine Corps, who 
was retired on June 1, 1936, for physical disability incident to serv- 
ice, is entitled to retired pay based on active duty pay of his grade 
with over 21 years’ service. 

Under section 1 of the act of June 10, 1922, 42 Stat. 625, the pay 
of the fourth period shall be paid to captains of the Army and Marine 
Corps who have completed 17 years’ service; also, provision is made 
for an increase of 5 percent of the base or period pay for each 3 years 
of service up to 30 years. 

The service record of Captain O’Day as submitted shows he en- 
listed in the Marine Corps May 31, 1915, and served until July 13, 
1918; that he accepted appointment as second lieutenant, Marine 
Corps Reserve, July 14, 1918, on which date he was assigned to active 
duty ; that he was disenrolled October 10, 1918, and accepted appoint- 
ment as second lieutenant (temporary), United States Marine Corps; 
that he received permanent appointment as second lieutenant March 
30, 1921. His service in the Marine Corps Reserve being active and 
being a commissioned officer on June 30, 1922, he is entitled to count 
for longevity purposes his enlisted service and active duty in the 
Marine Corps Reserve. You state that his active duty pay for the 
month of May 1936 was $325 composed of base pay of the fourth pay 
period ($3,000) increased 30 percent for 18 years’ longevity. You 
question whether notwithstanding Captain O’Day was not entitled 
to a higher rate of pay on the active list his retired pay should not be 
computed on the basis of 21 years of service, he having completed 21 
calendar years of service on May 30, 1936, 1 day prior to retirement. 

The orders placing Captain O’Day on the retired list under date 
of May 5, 1936, are as follows: 

From: The Major General Commandant. 
To: Captain Edward F. O’Day, U.S.M.C., Enetai Inn, Bremerton, Washington. 
Subject: Transfer to the retired list. 

1. The Naval Retiring Board, U. 8S. Naval Hospital, Puget Sound Navy Yard, 

Bremerton, Washington, before which you appeared on 5 March 1936, found 


you incapacitated for active service and that your incapacity is permanent and 
the result of an incident of the service. 
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2. The President of the United States, on 15 April 1936, approved the finding 
of the board and directed that you be retired from active service and placed 
on the retired list, in conformity with the provisions of the U. 8. Code, title 
34, section 417, on 1 June 1936. 

8. Accordingly, you will be transferred to the retired list of officers of the 
Marine Corps on 1 June 1936, with the rank of captain. 


Section 1453, Revised Statutes (section 417, title 34, U. S. Code) 
provides (see section 1 of the act of May 29, 1934, 48 Stat. 811) : 

When a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is the result of an incident of the service, such officer 
shall, if said decision is approved by the President, be retired from active 
service with retired pay * * *. 

The act of April 23, 1930, 46 Stat. 253 (5 U. S. Code, supplement 
47a) provides: 

That hereafter retirement authorized by law of Federal personnel of what- 
ever class, civil, military, naval, judicial, legislative, or otherwise, and for 
whatever cause retired, shall take effect on the 1st day of the month following 
the month in which said retirement would otherwise be effective, and said 
ist day of the month for retirements hereafter made shall be for all purposes 
in lieu of such date for retirement as may now be authorized; except that the 
rate of active or retired pay or allowance shall be computed as of the date 
retirement would have occurred if this act had not been enacted. 

Sec. 2, This act shall become effective July 1, 1930, All laws or parts of laws 
in so far as in conflict herewith, are repealed. 

Officers retired under section 1453, Revised Statutes, are entitled to 
75 percent of the pay of the grade or rank held at the time of their 
retirement. See section 991, U. S. Code, title 34. 

The act of April 23, 1930, merely fixes a later date for retirement— 
the ist day of the month next following, to obtain uniformity and 
simplify computations—than would otherwise have been the effective 
date of retirement under the cited section of the Revised Statutes. 

In the Digest of Opinions of the Judge Advocate General of the 
Army, 1912, page 992, is the following synopsis of an opinion show- 
ing the War Department interpretation of section 1251, Revised 
Statutes, in this respect bef@re the act of April 23, 1930: 

on 
In the case of an officer found incapacited for active duty, held that he 


passes to the retired list upon the date when he is notified of the approved 
action of the retiring board in his-case. C. 23873 September 19, 1908, and Apr. 
6, 1909. 






This is in agreement with, the early decisions of the accounting 
officers, In 12 Comp. Dec. @28 (a retirement in the Marine Corps 
under the Army Act of Oct. 1, 1890, 26 Stat. 562), the officer was 
examined for promotion to a vacancy occurring June 18, 1904, was 
found physically disqualified, his retirement was approved by the 
President March 14, 1906, and he was retired as of June 18, 1904, 
the date his promotion would have been effective had he qualified 
physically, notification thereof being addressed to him March 15, 1906. 
The difference between the pay received by him as a second lieu- 
tenant on the active list, $1,400 per annum, and the retired pay of 
first lieutenant on the retired list, $1,125 per annum, during the in- 
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terim was $467.50. However, in that decision the rule as stated by 
the Judge Advocate General is indicated as in accord with prior 
holdings of the accounting officers which are cited at page 631. 

But, in 17 Comp. Dec. 533, the Comptroller of the Treasury held 
that a marine officer retired for physical disability apparently under 
section 1251, Revised Statutes, became a retired officer from the date 
of the President’s action, citing in support of that view Jerry v. The 
United States, decided by the Court of Claims March 30, 1908, no. 
28148 (not reported), in which a naval officer was retired for age 
under section 1444, Revised Statutes, while en route from an overseas 
station to his home, and it was held that retirement took effect on 
the date of the President’s action. In 18 Comp. Dec. 747, it was 
held that an officer of the Navy retired for physical disability under 
section 1453, Revised Statutes (practically identical with sec. 1251, 
Revised Statutes), where the President’s action on the recommenda- 
tion of the retiring board was taken July 15, 1911, but orders were 
not issued in the case until October 5, 1911, and were not received 
by the officer until October 10, 1911, on the authority of the 7'erry 
case and the prior action in 17 Comp. Dec. 533, the officer was retired 
and therefore entitled to retired pay only from and after July 15, 
1911. 

These later decisions would seem also to be in accord with the 
effect, if not the precise holding, in Steinmetz v. The United States, 
33 Ct. Cls. 404, where a medical officer of the Army was, in April 
1879, found by a board organized pursuant to section 1246, Revised 
Statutes, incapacitated for active service, which finding was not 
acted upon by the President until his approval February 26, 1891, 
whereupon on the same day the officer was advised by telegram by 
The Adjutant General—‘You are retired this day and ordered 
home”, indicating that the action of the President fixed the time 
when the officer passed from the activelist to the retired list. See, 
also, 32 Op. A. G. 176, and file of the Judge Advocate General of 
the Navy 26543-62-1, August 28, 1911, annotation of which will be 
found on page 638 of Laws Relating to the Navy, annotated 1922. 

A casual examination of the Navy Register indicates that retire- 
ment under sections 417 and 681, Title 34, U. S. Code, prior to July 1, 
1930, were made effective on various days of the month, presumably 
the date of approval by the President in accord with the cited opin- 
ions of the Attorney General and Judge Advocate General. As an 
officer of the Marine Corps retired for incapacity resulting from 
incident of service prior to July 1, 1930, passed to the retired list 
on date the President approved the action of the Retiring Board, it 
is obvious in this case that the date the retirement would have 
occurred but for the act of April 23, 1930, was April 15, 1936, a date 
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prior to May. 30, 1936, at which time Captain O’Day had less than 
21 years’ service. A-77811, July 20, 1936. On the evidence appear- 
ing Captain O’Day is not entitled to retired pay based on active duty 
pay of over 21 years’ service. 


(A-71968) 


ADMINISTRATIVE REPORTS—INSUFFICIENCY OF CERTAIN 
EQUIPMENT FOR GOVERNMENT NEEDS 


























Administrative reports concerning alleged insufficiencies of certain equipment 
for the needs of the Government as opposed to other equipment adminis- 
tratively desired, obviously should not be based upon advertising matter— 
the “sales talk”—of the manufacturer of the desired equipment, but upon 
an impartial finding of facts, sustained by evidence. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 
28, 1936: 


With further reference to decisions to you of March 31, and April 
28, 1936, there was received from the General Motors Fleet Sales 
Corporation, Chevrolet. Division, Washington, D. C., a letter of June 
2, 1936, as follows: 


There has come to our attention your letter of April 28, 1936, to the honorable, 
the Secretary of Agriculture, your file #A-71968, wherein there is apparently 
reversed the position taken in your letter of March 31, 1936, under the same 
file. 

In your letter of March 31, 1936, you concluded in response to our protest 
that the Department was in error in throwing out our bid of Chevrolet Standard 
automobile, and in awarding the contract to the Fargo Motor Corporation on 
Plymouth Standard automobile—for the reason that no showing had been made, 
“that the Chevrolet Standard automobile offered by the low bidder, is not 
adequate for the needs of the Government for the services to be performed.” 

The Department's letter of April 13, 1936, setting out certain major features 
attempting to show that the Plymouth Standard is superior to the Chevrolet 
Standard, quoted by you in the above referred to communication, is obviously 
in error in many respects. 

The comparative data on these two models furnished you by the Department 
is as stated, taken from the Ross Roy Comparative Handbook. From the 
Department’s letter it would appear that they would have you believe that the 
Ross Roy Organization was entirely disinterested in the two cars in question, 
which is not the fact. The Ross Roy Comparative Handbook which the Depart- 
ment has asked you to accept as a basis of comparison is a supplement to the 
Plymouth Confidential Data Book, a Plymouth salesman’s manual, publication 
is by the Ross Roy Publication Service, Inc., Detroit, Michigan, and to quote 
from that publication “In collaboration with the advertising and engineering 
departments of the Plymouth Motor Corporation.” 

The Department stresses in particular four features for comparison: No. 1— 
engine, no. 2—frame construction; no. 83—body construction; no. 4—length of 
springs. We would like to discuss these in the order named: 

First. That the Department admits that the motor in the Master Chevrolet is 
ample to meet its needs. It seems sufficient answer to say that the same motor 
is used in our Standard Chevrolet as is used in the Master, with slight differ- 
ent manifolding for sake of economy in operation. 

Second, You are asked to believe the following statement quoted from the 
Department’s letter, “Obviously, there is a great deal more support from the 
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X or YK type of supports than there is from the 3 box cross members, and this 
X or YK type of construction definitely spells sturdiness.” The following is 
quoted from the Ross Roy Handbook and it is pertinent to note that the De- 
partment fails to include in their letter this quotation, “Lengthening the box 
sections in the new frame has contributed greatly to its increase in strength, 
because it is well known to engineers that the box section design produces 
maximum rigidity.” Apparently, if the Department had quoted the Ross Roy 
full statement, they would have stated our contentions exactly. The frame 
of the 1936 Standard Chervolet is of the box-girder type. Frames of this type 
have long been known by engineers as the best for automotive purposes, for 
box section structural members resist both torsion and bending to a far greater 
extent than members employing the same amount of metal in any other form 
of section. Frames, similar in design, have only been used heretofore by 
foreign firms manufacturing high priced cars in smal] volume. Two years ago 
Chevrolet engineers determined a frame of this nature could be manufactured 
in large volume, and as a result thereof it was adapted to the 1936 Standard 
passenger car. There are approximately 700 structural welds and 600 struc- 
tural rivets in this frame assembly. It is one foot longer and wider, but only 
five pounds heavier than the frame previously used. It is 12% more rigid 
torsionably and 20% more rigid as a beam than the X type frame previously 
used in Standard cars. To say that the frame is inferior to that used in the 
Plymouth P1 is decidedly contrary to the fact. 

Third. Page two, under item 6, Body type, Plymouth P1 is given as “Safety 
steel”, Chevrolet Standard, “composive.” This statement is absolutely incorrect. 
It would take little technical knowledge to determine from the attached actual 
photographs that the Chevrolet body is more nearly an all-steel body, and 
superior from a safety s:andpoint to that of the Plymouth. The Chevrolet beady 
has an all-metal frame floor, Plymouth body frame floor is of wood. The Chey- 
rolet top is one solid piece of steel, supported by steel girders connecting the 
side rails. The Plymouth top, as shown in photograph #5, has wooden girders, 
chicken wire, felt—composition textile top which affords absolu‘ely no protec- 
tion, other than from weather. , 

Fourth. The Department states Chevrolet Standard has a 36’’ front spring 
as compared with the Plymouth P1 of 38’’, and that the rear spring is 49’’ on 
the Standard Chevrolet as compared with 5354’’ on the Plymouth. The length 
of springs has very little to do with durability thereof. The Ross Roy, which 
the Department uses as a guide, bases its conclusion on the length of the spring 
passing over such factors as width, thickness, and number of leaves. The 
Chevrolet spring is designed to take brake torque, in which case the shorter 
one is more effective; that is why the Plymouth needs double-acting shock 
absorbers, Chevrolet obtaining the same result with single-acting shock 
absorbers. 

We believe that the above conclusively answers the four main contentions of 
the Department. We certainly do not agree in any particular with the conclu- 
sions of the Department that the Chevrolet Standard will not meet the require- 
ments of the service, as to durability or performance that they are getting 
in either the Ford or the Plymouth Standard automobiles. 

In further support of our position, we are attaching hereto data compiled by 
our engineers, who are not salesmen, which shows additional features not 
advanced by the Department, in which the Standard Chevrolet is superior to 
either of the other two models in question. 

We apologize for the length of this communication, but feel that your office 
did not have all the facts when your Decision of April 28, 1936. 

We feel, as previously stated, that the Chevrolet Standard has everything 
in the way of performance and durability, that is required to meet anything 
produced by. competitors in the low-price field, and if the Department’s needs 
for service lies above those for which that class is adaptable, they can only 
be met by cars in a higher-price class. 


If the statements in this letter are correct, it appears that the tabu- 
lated comparison between the Chevrolet standard and Plymouth 
business six P-1 automobiles appearing in your letter of April 13, 
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1936, was taken in large measure from a comparative handbook pub- 
lished as advertising matter for the Plymouth automobile for the pur- 
pose of exploiting such features as its manufacturer considered good 
selling points at the expense of its recognized class competitors, and 
it is indicated that not even the matter appearing in this advertising 
medium was fairly quoted. Such a publication naturally would em- 
phasize differences of a minor character which may or may not reflect 
slight superiorities of the one vehicle over the other so far as actual 
performance value is concerned. It could not fairly be considered 
a disinterested document proper for use in formulating an adminis- 
trative report on matters affecting the interests of the Government 
and the application of statutory requirements. Where the suitability 
of equipment for the needs of the Government is in question, such 
reports should state facts establishing actual deficiencies of the equip- 
ment concerned—an impartial finding of facts, sustained by evi- 
dence—of its insufficiency for the needs of the Government in the par- 
ticular case. It would seem to be readily apparent that the adver- 
tising matter—the “sales talk”—of a manufacturer, which is, of 
course, ea parte matter, should not be resorted to in order to support 
an administrative preference for his product as compared with an- 
other. As pointed out in the decision of April 28, 1936, the matter 
for consideration in the uses of appropriations is the sufficiency of 
the lower-priced car for the actual needs of the Government, which is 
dependent upon its own construction and not upon the possible supe- 
riorities of other automobiles. 

The General Motors Fleet Sales Corporation forwarded with its 
letter, supra, an itemized comparison of the Chevrolet standard, the 
Plymouth business six P-1, and the Ford standard, covering 81 items 
of construction and equipment. It is not necessary to detail those 
‘ items here. Suffice it to say that the list does not appear to disclose 
any material superiority of any one of the vehicles over either of the 
other two. While it appears that the Plymouth and Ford have longer 
wheel bases, and greater over-all length, it is to be observed that the 
only claim made for these features by the Ross Roy comparison is 
that they give a better and “more impressive” appearance, greater 
leg room, and greater comfort. Not only may such claims be open 
to differences of opinion, but even if conceded, it is manifest that 
they add nothing to the sturdiness or sufficiency of the vehicle. Other 
items of comparison disclose little more than superficial differences 
in construction some of which possibly favor one automobile of the 
group while others favor another. 

Neither the Ross Roy Handbook of the Plymouth Motor Corpora- 
tion, nor the comparison furnished by the General Motors Fleet Sales 
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Corporation is for acceptance without question as determining the 
sufficiency of one car for the needs of the Government as compared 
with others. 

Since it appears that the administrative report to this office in the 
present instance was not entirely disinterested, the matter is brought 
to your attention in the hope that administrative action will be taken 
to see that reports furnished this office in the future be based upon a 
full disclosure of the facts obtained from impartial sources. 

The letter of General Motors Fleet Sales Corporation indicates a 
misinterpretation of the cited decision to you of April 28, 1936, which 
possibly may be shared by your department. That decision did not 
reverse the decision of March 31, 1936, neither did it modify the 
decision of March 31, except insofar as the use of appropriated 
moneys in that particular instance was concerned. It was plainly 
stated in the later decision that— 

* * * while in this instance this office will make no further objection to 
otherwise proper payments under the contract as awarded, the specifications 
were clearly improper, as heretofore pointed out in numerous decisions of this 
office, unfair to bidders and unduly restrictive of competition, and the adminis- 
trative procedure with respect to future purchases must be duly adjusted or 
appropriations attempted to be charged will not become legally obligated. 

In other words, while objection was withdrawn to payments under 
the contract there considered, the decision was in no sense to be con- 
strued as approval of the restrictive specifications involved or the 
rejection of the low bid in that instance, or as authority for the use 
of such restrictive specifications in the future. There are to be com- 
plied with, the decisions of this office to the effect that no arbitrary 
specifications as to weight, wheelbase, or other requirements may be 
used for the purpose of excluding from competition a particular car 
or cars in the same recognized competitive group, or to gratify an 
administrative preference for any one or more automobiles in such ~ 
group at the expense of the Government. 13 Comp. Gen. 284; 14 
Comp. Gen. 360, 491, 518, 882; 15 Comp. Gen, 974, 1085, and 1103, 
See also in this connection A-66914, July 18, 1936, 16 Comp. Gen. 38. 


(A-78194) 


CONTRACTS—MISTAKE IN BIDS—WITHDRAWALS BY ADMINISTRA- 
TIVE OFFICERS UNAUTHORIZED 


Administrative officers are without authority to permit or require the with- 
drawal of bids subsequent to the time fixed for opening notwithstanding 
obvious error in bid prices, such matters, involving the application of legal 
principles, being for submission to and determination by the General 
Accounting Office under the procedure outlined in 8 Comp. Gen. 397. 
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Acting Comptroller General Elliott to the Secretary of the Treasury, August 
28, 1936: * 

There has been brought to my attention contract No. Tps-15-1462, 
dated March 5, 1936, with the Donaldson Iron Co., covering the pur- 
chase and delivery of iron pipe and fittings. 

It appears that under date of February 18, 1936, bids were opened 
for the furnishing of a quantity of cast-iron pipe and fittings for the 
Procurement Division, State Procurement Office, Connecticut. The 
Warren Foundry & Pipe Corporation submitted bids on items 1 and 2, 
as follows: 

Quantity Unit price Total 
1, 8’’ cast iron pipe, cl. C, AWWA Std__------_ 2,687 lin. ft. $0.81 $2,176. 47 
2. 6’’ cast iron pipe, cl. C, AWWA Std_--_--___ 1,880 lin. ft. 1.19 2,237.20 

When the bids were opened the contracting officer believed that a 
mistake had been made as the bid quoted a higher price for the 
6-inch pipe than for the 8-inch pipe, whereas all other bidders had 
quoted a higher price for the 8-inch pipe than for the 6-inch pipe, 
and the bidder was asked to verify its bid. In a letter dated Febru- 
ary 19, 1936, the said bidder advised the contracting officer that a 
mistake had been made as to items 1 and 2 in that the unit prices had 
been transposed and that the correct price should be as follows: 

1. 8’’ cast iron pipe, cl. C, AWWA Std_-.-------__ 2,687 lin. ft. $1.19 per ft. 
2. 6’’ cast iron pipe, cl. C, AWWA Std_---------_ 1,881 lin. ft. .81 per ft. 

The contracting officer in letter of February 28, 1936, requested 
instructions with reference to the matter of the alleged mistake and 
in letter of March 2, 1936, the Special Assistant, Procurement Di- 
vision, Treasury Department, advised the contracting officer as 
follows: 

Reference is made to your letter of February 26th requesting withdrawal of 
bid of the Warren Foundry and Pipe Company due to transposition of unit 
prices on items 1 and 2 of your invitation #2-1-1787. 

Analysis of the Abstract of Bids indicates that an obvious error has been 
made in this instance and that enforcement of the contract by the Government 
would be unconscionable. Permission is therefore granted, assuming that no 


award has been made, or purchase order issued, to withdraw the entire bid 
of the Warren Foundry and Pipe Company from consideration and to make 
award to the next lowest responsible bidder. 

It should be noted that request for release of bid due to errors in prices 
on a single item must necessarily require the withdrawal of the entire bid 
from consideration. 

The files forwarded with your letter are returned herewith. 


In accordance with said instructions the bid of the said Warren 
Foundry & Pipe Corporation was disregarded and awards made to 
the Donaldson Iron Co. 

The duty and responsibility of determining the respective rights 
and liabilities of the bidder and the Government under such circum- 
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stances as here involved is not a function of the Procurement 
Division. 

Paragraph 14, Standard Government Instructions to Bidders, pro- 
vides that bids may be withdrawn on written or telegraphic request 
received prior to the time fixed for opening, but there the adminis- 
trative authority to release a bidder ends. The question as to whether 
a bid may be changed or withdrawn after the time fixed for opening 
depends not alone on whether the bidder made a mistake but on the 
application of certain legal principles to the established facts in the 
particular case, and such questions are necessarily for determination 
by this office and not by any administrative officer. The procedure 
to be followed in such cases is that outlined in decision of February 
2, 1928, 8 Comp. Gen. 397. 

In this case the facts clearly show that a mistake was made, how 
it was made, and in what it consists. Such being the case, had the 
matter been forwarded to this office, as it should have been, the bid 
would have been for correction and as corrected considered along 
with other bids received. By such procedure the United States 
would have obtained the pipe at a lower price. 

Your particular attention is invited to that part of the Special 
Assistant’s letter, supra, to the effect “It should be noted that re- 
quest for release of bid due to errors.in prices on a single item must 
necessarily require the withdrawal of the entire bid from considera- 
tion.” There appears no legal basis for such a view. 

As a result of the action taken by the Procurement Division in this 
case in direct contravention of the procedure established by a long 
line of decisions of this office, this comparatively small purchase of 
pipe has cost the Government nearly $200 more than it would have 
cost if the established procedure had been followed. The matter is 
brought to your attention for such administrative action as may be 
necessary to prevent the Procurement Division from continuing 
such an unauthorized procedure as was followed in this case. 


(A~78463) 


INTERSTATE COMMERCE COMMISSION—USE OF COLLECTIONS FROM 


OUTSIDE SOURCES FOR SERVICES PERFORMED—BANKRUPTCY 
ACT 


Funds collected from carriers under section 77 (11) of the Bankruptcy Act, 
as amended, 49 Stat. 916, may not be used for payment of expenses con- 
nected with duties to be performed by the Interstate Commerce Commission 
under the Interstate Commerce Act, such use operating in effect as a 
reimbursement of the appropriation otherwise chargeable with such ex- 
penses, and being contrary to the rule that, in the absence of statutory 








196 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


provision otherwise, amounts collected to reimburse the Government for 
expenditures previously made are for covering into the Treasury as 
miscellaneous receipts. 


Acting Comptroller General Elliott to the Chairman, Interstate Commerce 
Commission, August 28, 1936: 


There has been received your letter of July 13, 1936, as follows: 


In Sec. 77 (11) of the Bankruptcy Act as amended the Interstate Commerce 
Commission is required to perform certain duties therein enumerated, the 
expense of which is to be borne finally by the carriers involved. As an initial 
matter, however, monies to pay the expenses of the duties so to be performed 
by the Commission must be taken from the Commission’s own appropriation; 
and, since no specific appropriation for payment of such expenses has been 
made by the Congress, the Commission respectfully requests a ruling by you 
concerning its right to use for payment of expenses connected with other duties 
to be performed by it under the Interstate Commerce Act the sums of money 
which are to be paid by the carriers as provided in the paragraph mentioned, 
the full text of which is as follows: 

“The Commission may direct such of its agencies as it may designate to file 
in the proceedings before the Commission a report and additional or supple- 
mental reports at such time or times as the Commission shall designate, of 
such data with reference to the property, business, earnings, and corporate 
organization of the debtor and such other facts as the Commission, after hearing 
if it deems necessary, shall determine to be necessary or helpful information for 
the purposes of the preparation of reorganization plans, and for the purpose 
of aiding in determining the method or formula of allocating earnings per- 
mitted by subdivision (10) of this subsection (c). Such report or reports shall 
be prima facie evidence of the facts therein stated in any proceeding under 
this section. The actual cost of preparing said report or reports shall be certi- 
fied by the Commission and shall be borne by the debtor’s estate.” 


Funds which may be collected from the carriers under the provision 
of the last sentence of section 77 (11) of the Bankruptcy Act, as 
amended, quoted in your letter (49 Stat. 916), are not appropriated 
moneys and are, therefore, not available for payment of expenses con- 
nected with duties to be performed by the Interstate Commerce Com- 
mission under the Interstate Commerce Act, but are to be covered 
into the Treasury as miscellaneous receipts under the provisions of 
sections 3617 and 3618, Revised Statutes. 

The use of such moneys for the purposes indicated would in effect 
amount to reimbursement of the appropriation under which the 
expenditures were made. The question as to whether moneys col- 
lected to reimburse the Government for expenditures previously 
made should be used to reimburse the appropriations from which the 
expenditures were made or should be covered into the general fund 
of the Treasury has often been before the accounting officers of the 
Treasury and this office, and it has been uniformly held that in the 
absence of an express provision in the statute to the contrary, such 
funds should be covered in as miscellaneous receipts. 22 Comp. Dec. 
258; id. 315; 24 Comp. Dec. 694; 5 Comp. Gen. 289. The Congress 
has made no express provision to the contrary in the statute here 
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involved, and, in view thereof, the funds so collected from the car- 
riers are for covering into the Treasury as miscellaneous receipts. 
Your question is answered accordingly. 


(A~79146) 


VETERANS’ ADMINISTRATION—PENSIONS—DISTRIBUTION 
JURISDICTION—INSANE PENSIONERS 


Pension moneys received by the Superintendent of St. Elizabeths Hospital 
pursuant to the act of February 2, 1909, 35 Stat. 592, in connection with 
a pensioner inmate, being, by said act, for use and disbursement as pre- 
scribed by regulations of the Secretary of the Interior, the matter as to 
the portion of an inmate’s pension money to his credit in “Personal 
Funds of Patients, Saint Blizabeths Hospital”, to which the pensioner’s 
wife is entitled is for the determination of the Secretary of the Interior 
and the Administrator of Veterans’ Affairs, and not for settlement by 
voucher presented to the General Accounting Office. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 
28, 1936. 


Reference is made to a letter dated July 13, 1936, from the Chief 
Clerk, your Department, as follows: 

There is inclosed herewith for settlement, voucher for payment of pension 
money in favor of Mamie N. Truitt, amounting to $168.00, to be charged to the 
appropriation “Personal Funds of Patients, Saint Elizabeths Hospital (14- 
8558)”, as submitted to this office by the Saint Elizabeths Hospital. 

The Hospital states that while these funds are pension money, in accordance 
with decision A-50550 of the Comptroller General, dated October 21, 1933, they 
were advised same should be deposited to the appropriation “Personal Funds 
of Patients.” 

The voucher referred to is for 4 months and 18 days’ share of the 
pension of Clarence A. Truitt paid on pension certificate no. 
C-2453665, from the 13th day of August 1935 to the 31st day of 
January 1936, stated to be due Mamie N. Truitt, the pensioner’s 
“lawful wife.” The voucher states, further, that the pensioner is 
an inmate of St. Elizabeths Hospital and is in receipt of pension 
at the rate of $60 per month, and that the pensioner’s lawful wife 
who alleges she is “wholly dependent upon said pensioner for sup- 
port” has filed claim for payment of a part of the pension money 
“under the acts of February 20, 1905, February 2, 1909, and the 
regulations promulgated thereunder.” 

The referred-to decision of October 21, 1933, to you, is in pertinent 
part, as follows: 

Under prior acts and regulations the entire amount of pensions payable to 
persons being maintained by the Government of the United States in the 


hospital, was forwarded to the superintendent for distribution, one-sixth of 
each payment being set apart or transferred from the patient's pension account 
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to the patient’s personal account for his personal comforts. Inasmuch as distri- 
butions are now being made by the Administrator of Veterans’ Affairs forward- 
ing only that portion of the patient’s pension, intended for his personal com- 
forts, to the superintendent of the hospital, $15 per month in one class and $6 
per month in the other, as the case may be, the amount when received may 
-be credited to the patient’s’ personal account and deposited to the credit of 
Personal Funds of Patients, Saint Blizabeths Hospital, Trust Funds, in the 
same manner as the one-sixth, supra, was theretofore credited although the 
amounts may not first be coodited to the pension fund of the patient, that 
being seemingly unnecessary. * 


That decision relates solely to the matter of accounting and is in 
nowise to be construed as being determinative of the rights of claim- 
ants to the money in said fund. In view of subsequent veterans’ 
legislation and changes in veterans’ regulations, as shown, infra, 
the direction contained in the above decision with respect to the 
matter of accounting for the funds in question is not now necessarily 
for following. There is for noting, too, the fact that the rate of 
pension here is $60 per month, and the decision, supra, would appear 
to be no authority for depositing the entire amount in the personal 
fund of the patient. 

The act of February 2, 1909 (35 Stat. 592), provides in pertinent 
part: 

* * * During the time that any pensioner shall be an inmate of the 
Government Hospital for the Insane, all money due or becoming due upon 
his or her pension shall be paid by the pension agent to the superintendent 
or disbursing agent of the hospital, upon a certificate by such superintendent 
that the pensioner is an inmate of the hospital and is living, and such pension 
money shall be by said superintendent or disbursing agent disbursed and used, 
under regulations to be prescribed by the Secretary of the Interior, for the 
benefit of the pensioner, and, in case of a male pensioner, his wife, minor chil- 
dren, and dependent parents, or, if a female pensioner, her minor children, if 
any, in the order named, and to pay his or her board and maintenance in the 
hospital, the remainder of such pension money, if any, to be placed to the credit 
of the pensioner and to be paid to the pensioner or the guardian of {he pen- 
sioner in the event of his or her discharge from the hospital; * * 

With respect to the question of whether pension payable on behalf 
of an insane veteran in Saint Elizabeths Hospital should be paid 
under the provisions of the act of February 2, 1909, 35 Stat. 592, and 
subject to the provisions thereof, or whether it may be paid to a 
guardian or otherwise as provided in Veterans’ Regulations No. 6 (c) 
and the act of August 12, 1935, 49 Stat. 607, it was held in decision of 
December 18, 1935, 15 Comp. Gen. 498, at page 505, under “Question 
no. 2”, that— 


The provisions of the 1909 act, supra, are not expressly repealed by any sub- 
sequent statute or by the regulation in question. Under the rule of statutory 
construction discussed under the first question presented herein the 1909 act 
must be given full force and effect except to the extent that the provisions in 
the subsequent acts, or the regulation in question, are inconsistent therewith. 
A careful study of said later acts and the regulation reveals that the manner 
of payment of pension thereunder is repugnant to the 1909 statute only in 
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those cases where the Administrator exercises the discretion therein vested 
in him in making payments to guardians, etc., that is to say, to other than 
“the superintendent or disbursing agent of the hospital” as prescribed in the 
said 1909 act. 


In decision to you of July 23, 1935, A—50550, it was stated : 


Notwithstanding that the funds here were credited to the inmates’ personal 
account pursuant to my decision to you of October 21, 1933, A-50550, it is 
clear that such funds have not lost their identity as pension money. * * * 


The decision held, therefore, that such funds were for disposition 
under the act of February 2, 1909, supra. 

With respect to a question submitted regarding the applicability, 
at present, of the regulations of your department issued under date 
of May 1, 1909, under the 1909 statute, it was held in decision, 
A-67159, May 21, 1936, 15 Comp. Gen. 1015, to you, that— 


With respect to the first question, therefore, you are advised that where the 
full amount of the pension is paid to the Superintendent of Saint Hlizabeths 
Hospital under the applicable statute, the regulations of May 1, 1909, are appli- 
cable in their entirety only in those cases where there is no statutory provision 
for the payment for board and maintenance of the pension inmates of Saint 
Elizabeths Hospital from public or special funds under Federal control; and 
that where such statutory provisions do exist the provisions of said regulations 
requiring the withholding of a certain amount of the pension moneys for the 
purpose of reimbursing the institution for board and maintenance are not 
applicable. 

Payment of pension of inmates of Saint Elizabeths Hospital to the Superin- 
tendent of the Hospital under the terms of section 4839, Revised Statutes, as 
amended by the act of February 2, 1909, 35 Stat. 592, may be likened to pay- 
ments of pension to the treasurers of the former National Homes for Disabled 
Volunteer Soldiers under the provisions of section 2 of the act of February 26, 
1881, 21 Stat. 350, reenacted August 7, 1882, 22 Stat. 322. It has been consist- 
ently held by this office that pension moneys paid to the treasurers under the 
latter act retain their character as pension moneys until actually expended for 
the benefit of the pensioner. 14 Comp. Gen. 115. Similarly, pension moneys 
paid to the Superintendent of Saint Elizabeths Hospital under the applicable 
statute retain their character as pension moneys as contradistinguished from 
personal funds. With respect to your second question, therefore, you are ad- 
vised that pension moneys when received by the Superintendent should be 
deposited under the title of Pension Money, Saint Elizabeths Hospital, Trust 
Fund and not to Personal Funds of Patients, Saint Elizabeths Hospital, Trust 
Funds, 


It is presumed that pension moneys paid to the Superintendent of 
St. Elizabeths Hospital are now being deposited as directed in the 
last sentence of the above quote. 

Paragraph 12 of the Regulations of May 1, 1909, issued pursuant to 
the act of February 2, 1909, 35 Stat. 592, provides: 


All questions affecting the right of claimants for a share of the pension of 
inmates of the hospital shall be determined upon evidence to be submitted to 
the Commissioner of Pensions [Administrator of Veterans’ Affairs] in accord- 
ance with the practice as governed by rulings adopted or opinions rendered from 
time to time. The findings of the Commissioner of Pensions [Administrator of 
Veterans’ Affairs] upon such evidence shall be submitted for the approval of the 
Secretary of the Interior, and upon their transmission to the superintendent or 
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disbursing agent of the hospital with such approval, shall be aecepted by them 
to control the disbursement of the pension under the law and these regulations. 


Since all pension money received by the Superintendent of St. 
Elizabeths Hospital pursuant to the 1909 act “shall be by said super- 
intendent or disbursing agent disbursed and used, under regulations 
to be prescribed by the Secretary of the Interior”, it would appear, in 
view, particularly, of that part of the regulations herein quoted, that 
the matter of the portion of the inmate’s pension money to his credit 
in personal funds of patients, St. Elizabeths Hospital, to which the 
claimant is entitled, is solely for the determination of the Secretary 
of the Interior and the Administrator of Veterans’ Affairs. The claim 
presented on the submitted voucher, therefore, is not properly for set- 
tling by this office but rather for payment by the Superintendent of 
St. Elizabeths Hospital pursuant to existing statute and applicable 
regulations. The voucher is accordingly being returned for your 
proper disposition as indicated. 


(A-79746) 


OFFICERS AND EMPLOYEES—INVOLUNTARY SEPARATION—APPOINT- 
MENTS IN EMERGENCY AGENCIES AT INCREASED SALARIES 


The provisions of Executive Order No. 7070, dated June 12, 1935, prohibiting 
salary increases upon transfer to positions paid from emergency funds 
except upon approval of the President, are not applicable to appointments 
from the National Recovery Administration where the resignation was sub- 
sequent to decision of the Supreme Court declaring the National Recovery 
Act unconstitutional, and receipt of informal notice, and in anticipation of 
involuntary separation. 


Acting Comptroller General Elliott to the Administrator, Resettlement Ad- 
ministration, August 28, 1936: 


There has been considered your letter of August 8, 1936, as fol- 
lows: 


In your decision A-64663, dated February 18, 1936, you stated that when an 
employee resigns from service under another Federal establishment after 
receipt of notice, and in an anticipation of an early termination of his ap 
pointment due to the expiration of the work or activity on which employed, or 
other cause over which the employee has no control, his separation from such 
service may be considered as involuntary and his appointment with the Re- 
settlement Administration would not be subject to the provision of Executive 
Order No, 7070, dated June 12, 1935. 

On May 27, 1935, Mr. D. Newcomb Barco was employed as a messenger 
by the National Recovery Administration at a salary of $1,080 per annum. 
On that day his immediate superior informed him that due to the fact that 
the National Industrial Recovery Act had been declared unconstitutional by 
the Supreme Court there would be a drastic cut in personnel, and advised 
him to seek employment with some other establishment. Mr. Barco thereupon 
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filed an application with the Resettlement Administration. Mr. Barco resigned 
from the National Recovery Administration on June 16, 1935, and was ap- 
pointed by this Administration on June 18, 1935, as a junior clerk in grade 
CAF-2, and was paid at the rate of $1,440 per annum. Attached hereto are 
statements received from Mr. Barco, Mr. William M. Churchill, his former 
immediate superior, and Mr. A. ©. C. Hill, Jr., formerly Executive Officer of 
the National Recovery Administration, 

Your opinion is requested with reference to whether Mr. Barco’s appoint- 
ment to the Resettlement Administration at the salary of $1,440 per annum was 
authorized in view of the provisions of Executive Order No. 7070, dated 
June 12, 1935. 


The letter dated June 5, 1936, from William M. Churchill to D. N. 
Barco, is as follows: 


It just occurred to me that it might be helpful to you if you had a written 
record of the events which transpired at the time the National Recovery 
Administration was declared unconstitutional by the Supreme Court. 

You will recall that the Supreme Court ruling was handed down on May 27, 
1935, and it was on the same day that I advised you that a considerable cut 
in the personnel would be made very shortly after that. In view of the per- 
sonnel cut I suggested to you that it would be wise to seek employment in 
some other Federal agency as soon as possible. It was later on the same day 
that you advised me that you had filed an application with the Resettlement 
Administration and that you hoped to procure an early appointment, 

At that time there was considerable discussion in all departments as to the 
proper interpretation of the presidential order prohibiting the transfer of an 
employee from one Federal agency to another and an increase in classification, 
It was at that time and is still my belief that when a supervisor of a division 
recommends to an employee that they should seek employment elsewhere that 
it bars the Presidential order from being placed in effect, the same as a termina- 
tion from a Federal agency based on a general personnel cut. I think that 
you will find this contention to be borne out by a similar general ruling no. 
A-64664 dated February 18, 1936. 

Inasmuch as you were under my supervision on May 27, 19385, and I officially 
advised you to seek employment elsewhere in view of a pending personnel 
reduction, I feel that the Executive order does not apply to your case. 


Decision of February 18, 1936, 15 Comp. Gen. 710, cited above, 
stated as follows: 


The rule quoted in the first paragraph of your letter from the decision of 
September 24, 1985, 15 Comp. Gen. 243, is applicable to the employees whose 
cases are presented. That is to say, when an employee resigns from service 
under another Federal establishment after receipt of notice, and in anticipa- 
tion, of an early termination of his appointment due to the expiration of the 
work or activity on which employed or other cause over which the employee 
has no control, his separation from such service may be considered as inyol- 
untary and his appointment under an emergency agency, including the Re- 
settlement Administration, would not be subject to the provisions of Executive 
Order No. 7070, dated June 12, 1985. 


As the facts presented in the instant case justify application of 
the quoted rule, you are advised that the provisions of Executive 
Order No. 7070, dated June 12, 1935, were not applicable to prohibit 
payment of the initial salary rate of $1,440 to Mr. Barco under his 
appointment with the Resettlement Administration. 
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LEAVES OF ABSENCE—ANNUAL—POSTAL EMPLOYEES SEPARATED 
FROM SERVICE FOR MISCONDUCT 


The rule stated under various leave laws that civilian employees of the Govern- 
ment may not be paid for leave accrued but not taken prior to separation 
from the service, is also applicable to postal employees. 

The act of February 24, 1931, 46 Stat. 1416, prohibiiing the withholding or 
confiscation of pay earned by civilian employees of the Government removed 
for cause except for indebtedness to the Government, does not authorize pay 
for leave not granted and taken prior to removal from the service. 

The date of discharge of a postal employee involuntarily separated from the 
service for cause due to his own misconduct may be made effective imme- 
diately, or at the expiration of accrued leave, in the discretion of the Post- 
master General, but a date of removal once fixed may not be changed for 
the purpose of granting leave. 


Acting Comptroller General Elliott to the Postmaster General, August 31, 
1936: 


Consideration has been given your letter of July 11, 1936, as 
follows: 


The attention of the Department has been drawn to the fact that credit was 
disallowed in the accounts of the postmaster at Clinton, Indiana, covering pay- 
ments made to former assistant postmaster, Charles L. Vogel, for vacation 
granted after his suspension from duty, but prior to the order directing his 
dismissal from the service. 

It is understood that action in this case was predicated on a decision dated 
August 2, 1921, and published in volume 1, page 42, Decisions of the Comptroller 
General, which provided: 

“Ratification of the action of a subordinate officer of the Government in sus- 
pending an employee without pay relates back to the time of suspension, pro- 
vided the superior officer has authority to perform the act ratified. 

“Where a field employee of the Government has been suspended without pay 
by the field officer in charge, the suspension has been ratified by the appointing 
power pending investigation of charges, and the charges are sustained culminate 
in dismissal, the employee is not entitled to pay from the date of original sus- 
pension by the field officer.” 

Attention is invited to the act of February 24, 1931 (section 46a, title 5, 
U. 8. C., Supp. VI), providing: 

“That from and after the passage of this act there shall be no withholding 
or confiscation of the earned pay, salary, or emolument of any civil employee 
of the United States removed for cause: Provided, That if at the time of such 
removal any such employee is indebted to the United States any salary, pay, 
or emolument accruing to such employee coming within the provisions of this 
act shall be applied in whole or in part to the satisfaction of any claim or 
indebtedness due to the United States.” 

In view of this statute and of the fact that the postmaster was instructed 
to grant Mr. Vogel a vacation with pay, it is desired to allow the necessary 
credit in this case, and your consideration of the matter is requested. It is 
also desired that you indicate the course of action to be taken in the future 
in similar cases. 


The postmaster at Clinton, Indiana, with his clerk-hire account 
for the quarter ended March 31, 1936, forwarded vouchers of Mr. 
Vogel amounting to $392.60 for 624 days service, from May 16 to 
July 17, 1935. He claimed credit for this amount in his postal ac- 
count as a separate item, with a notation that Mr. Vogel was dis- 
missed from the office May 20, 1935, for embezzlement. 
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Postmaster General’s Journal No. 171, dated July 23, 1935, certi- 
fied removal for embezzlement of Charles L. Vogel, assistant post- 
master at Clinton, Indiana, effective June 20, 1935, which date was 
subsequently changed on Journal No. 320, dated January 17, 1936, to 
July 16, 1935. 

Under date of May 28, 1936, this office addressed a letter to the 
First Assistant Postmaster General relative to the matter, and in his 
reply dated June 4, 1936, he stated: 

The records of this Bureau indicate that Mr. Vogel was suspended on May 
21, 1935, and removed from the Service effective July 16, 1935. The records 
also indicate that Mr. Vogel was not in arrears to the Government and there- 
or was entitled to receive pay for salary due for accumulated annual 

It appears from copies of inspector’s reports and other correspond- 
ence in the file that an inspection of the post office at Clinton, Ind., 
on May 20 and 21, 1935, disclosed that Mr. Vogel had embezzled 
c. o. d. funds to the amount of $888.77, and that said amount was 
subsequently deducted from the amount due him in the retirement 
fund, and was deposited with the Treasurer of the United States to 
the credit of the money-order account of the postmaster at Clinton, 
Ind., and is covered by money-order certificate of deposit no. 8185, 
dated January 17, 1936. 

It is further stated in inspector’s report dated October 11, 1935, 
that: 

Mr. Vogel was suspended from duty on May 20, 1935, and arrested on the 
same date. He was taken before the United States Commissioner at Terre 
Haute, Indiana, on May 20, 1935, at which time he waived examination and 
was released on bond in the amount of $2,500.00. An indictment was returned 
by the grand jury at Indianapolis, Indiana, on September 10, 1935, and he was 
arraigned before Judge Robert Baltzell at Indianapolis, Indiana, on September 
21, 1935, at which time he pleaded guilty. He was sentenced on October 7, 1935, 
at Terre Haute, Indiana, to serve six months in the Vigo County jail, Terre 
Haute, Indiana, * * * 

As previously stated, the Post Office Department first certified Mr, 
Vogel’s removal from the service effective June 20, 1935 (probably 
intended for May 20, 1935, see letter of First Assistant Postmaster 
General, dated June 4, 1936), which order was modified nearly 6 
months later to July 16, 1935, to enable Mr. Vogel to be paid for 
accumulated annual leave, which it does not appear had been applied 
for or granted at the time of the original order. 

It does not appear that Mr. Vogel was ever restored to a duty 
status after the suspension of May 20, 1935, or that he performed 
service at any time after said date, The purported modification of 
the effective date of his separation from the service was not made 
until long after his separation from the service had been consum- 
mated and after he had been convicted of embezzlement and sentenced 
to 6 months in jail, 
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In the settlement of the account of the postmaster at Clinton, 
Indiana, for the quarter ended March 81, 1936, credit was disallowed 
for the $392.60 paid Mr. Vogel covering the period May 16 to July 
17, 1935, in accordance with 1 Comp. Gen. 42. It appears, however, 
that he was entitled to credit for payment covering the period May 
16 to 20, 1935, during which time Mr. Vogel actually performed 
service, 

The granting of annual leave of absence to postal employees is 
governed, insofar as here material, by section 11 of the act of Feb- 
ruary 28, 1925, 43 Stat. 1064, and as amended by section 215 of the 
Economy Act of June 30, 1932, 47 Stat. 407, the two statutes pro- 
viding respectively as follows: 

Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay exclusive of Sundays and holidays, each fiscal year, * * *, 

Hereafter no civilian officer or employee of the Government who receives 
annual leave with pay shall be granted annual leave of absence with pay in 
excess of fifteen days in any one year, excluding Sundays and legal holidays: 
Provided, That the a, unused in any year may be cumulative for any suc- 
ceeding year: * * 

There is no authority under these statutes nor under any other for 
paying a postal employee after separation from the Service for leave 
accrued but not taken prior to such separation. This rule has been 
stated a number of times under other leave laws and is equally 
applicable to postal employees. 5 Comp. Gen. 753; 7 id. 83; 8 id. 
471; 12 id. 602; 13 id. 179; 14 td. 443; and decision of July 15, 1936, 
16 Comp. Gen. 28. 

Section 44 (4) of the Postal Laws and Regulations (1932) provides 

that “Compensation shall not be granted in lieu of lapsed leave.” 
The act of February 24, 1931, 46 Stat. 1416, quoted in your letter, 
which relates to the forfeiture of pay actually earned by employees 
removed for cause, was not intended to and does not authorize pay 
‘for leave not granted and taken prior to such removal. Changing 
the record date of removal contrary to thé facts for the purpose of 
paying for unused leave is unauthorized and cannot be accepted as 
creating a right to pay. 

You are advised, therefore, that credit may not be allowed in the 
accounts of the postmaster for the payment made to Charles L. Vogel 
after his suspension from the service for leave accrued prior thereto, 
which was neither applied for nor granted prior to actual separation 
from the service, but that credit will be allowed for payment of com- 
pensation covering the period May 16 to 20, 1935, during which time 
Mr. Vogel actually performed service. 

With reference to the last sentence of your letter, in decision of 
August 1, 1936, A~72714, 16 Comp. Gen. 105, a question raised under 
the annual leave act of March 14, 1936, 49 Stat. 1161, not applicable 
to postal employees was stated and answered as follows: 
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(8) Is leave to be confiscated in the case of an employee involuntarily sepa- 
rated from the Service as a result of his own misconduct? This question arises 
as a result of the wording of section 7 of the Bxecutive order. 

7 7 . * a * 


Section 7 of the uniform annual leave regulations provides as follows: 

“The date of a discharge of an employee who is involuntarily separated 
from the service other than for cause due to his own misconduct shall be fixed 
to permit the allowance of all accumulated leave and current accrued leaye.” 

It has been held that the act of March 14, 1936, 49 Stat. 1161, makes the 
granting of leave mandatory, A-77697, July 27, 1936. There is nothing in the 
act expressly or impliedly denying accrued leave to employees discharged for 
cause due to misconduct. While it may be implied from section 7 of the 
regulations, supra, that accrued leave is for forfeiting in the case of an employee 
involuntarily separated for cause due to his own misconduct, there is no ex- 
press direction that that be done. Thus this section of the regulations is not 
necessarily to be regarded as requiring confiscation of accrued annual leave 
of an employee discharged for cause due to his own misconduct. In other 
words it would appear to be optional with the head of the establishment 
whether, in such cases, the discharge be made effective immediately or at the 
expiration of accrued leave. Question (3) is answered accordingly. 


As section 11 of the act of February 28, 1925, supra, makes the 
granting of leave to postal employees mandatory and as nothing 
appears in that act, in the Economy Act, supra, or in the Postal Laws 
and Regulations, expressly or impliedly denying accrued leave to 
employees discharged for cause due to misconduct, it may be regarded 
as optional with the Postmaster General whether in such cases the 
discharge be made effective immediately or at the expiration of 
accrued leave, provided that when the date of removal has once 
been fixed it may not after said date be changed to a later date for 
the purpose of granting leave. 


(A-80273) 


APPROPRIATIONS—AVAILABILITY BEYOND SPECIFIED DATE— 
AGRICULTURAL ADJUSTMENT PAYMENTS 


The availability of an appropriation until a specified date relating generally to 
its availability for obligating rather than for actual payments, unless 
otherwise provided by statute, the appropriation made by Public Resolution 
Number 76, 49 Stat. 1163, for “Payments for Agricultural Adjustment” 
remains available subsequent to the specified date of September 1, 1936, for 
payments of administrative expenses lawfully incurred prior thereto, and 
for redemption of tax-payment warrants issued under the Kerr Tobacco 
Act, if filed on or before said date. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 
31, 1936: 


There has been received your letter of August 26, 1936, as follows: 


Public Resolution Number 76, 74th Congress, provides that not to exceed 
$1,068,825 (to be available until September 1, 1986) of the appropriation of 
$296,185,000 for “Payments for Agricultural Adjustment” may be used by the 
Secretary of Agriculture for the redemption of tax-payment warrants as pro- 
vided in the Kerr Tobacco Act, including administrative expenses therefor, and 
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for certain salariés and administrative expenses incurred in connection with 
such act as well as the Bankhead Cotton Act of 1934 and the Potato Act of 
1935. Of the amount of $1,068,825, not to exceed $42,825 was made available 
for salaries and necessary administrative expenses to complete the work of 
auditing vouchers and payment of freight bills with relation to the purchase 
and sale of seed. The above funds have been set up under appropriation 
1262114, “Payments for Agricultural Adjustment (Payments Under Tobacco, 
Cotton, and Potato Acts), Department of Agriculture, 1936—September 1, 
1936”, and appropriation 1262115, “Payments for Agricultural Adjustment (Ad- 
ministrative Expenses, Purchase and Sale of Seed), Department of Agriculture, 
1936—September 1, 1936.” 

Practically all of the amount made available as above set forth was to cover 
payments of administrative expenses, the only exception being an item estimated 
at approximately $40,000 for the redemption of tax-payment warrants under 
the Kerr Tobacco Act. It is understood that payments from the above appro- 
priations may be made after September 1, 1936, for obligations properly incurred 
for administrative expenses up to midnight of September 1, 1936. ‘The question 
has been raised as to whether or not payments may also be made from the 
appropriation 1262114 after September 1, 1936, for the redemption of tax-payment 
warrants under the Kerr Tobacco Act in those cases where the application for 
redemption is filed with the Secretary of Agriculture prior to the close of the 
day, of September 1, 1936, but payment thereon is not made prior to such time. 

It is believed that nearly all of the applications for redemption of tax-payment 
warrants will have been received and paid by September 1, 1936. However, 
there are a few applications already received which probably cannot be paid 
by September 1 because of the necessity of obtaining certain corrections or 
additional information. There probably will also be a few new applications 
received at the last minute which cannot be cleared for payment on September 1. 

The Department understands that the Congress, in placing the limitation upon 
the availability of the above mentioned funds intended that no new obligations 
for administrative expenses would be incurred after September 1, but did not 
intend to prohibit the payment after that date of obligations legitimately 
incurred on or before that date or to prohibit payments after that date with 
respect to applications for redemption of tax-payment warrants where such 
applications had been filed with the Department on or before that date. 

Your opinion is respectfully requested as to whether or not the above appro- 
priations may be drawn upon after September 1, 1936, for payment of adminis- 
trative expenses properly incurred prior to September 2, 1936, and for the 
redemption of tax-payment warrants where the application for such redemption 
was filed with the Department of Agriculture on or before September 1, 1936. 


When an appropriation is by its terms made available until a 
‘specified date, the general rule is that the availability relates to the 
authority to obligate the appropriation, and does not necessarily 
prohibit payments after the available date for obligations previously 
incurred, unless the payment is otherwise expressly prohibited by 
statute. In the present case the appropriation was made for two 
purposes: (1) For administrative expenses, and (2) for the redemp- 
tion of tax-payment warrants issued under the Kerr Tobacco Act. 
As to administrative expenses, it is clearly apparent that the appro- 
priation may be charged after September 1, 1936, for the payment of 
such expenses as were lawfully incurred up to that date. With respect 
to the matter of redemption of tax-payment warrants under the Kerr 
Tobacco Act, however, the matter is not so clear. The obligations 
apparently existed at the time the act making the appropriation 
became law, and in such circumstances, the rule that the obligations 
were to be incurred during the period of the availability of the 
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appropriation is not for application. It is readily apparent, however, 
that it was not the intent of the Congress by limiting the availability 
of the appropriation to September 1, 1936, to prohibit payment there- 
after of claims actually filed by holders of the tax-payment warrants 
on or before September 1, 1936, and not paid on or prior to that date 
through no fault of the claimants. In the circumstances said appro- 
priation will be held chargeable after September 1, 1936, for the 
payment of administrative expenses lawfully incurred on or before 
that date, and also for the payment of claims for tax-payment war- 
rants under the Kerr Tobacco Act filed by claimants on or before 
September 1, 1936. 
The question submitted is answered accordingly. 


(A-77556) 
CONTRACTS—SPECIFICATIONS—AUTOMOBILES 


Where in advertised specifications for automobiles the statement of service 
conditions fails to indicate any essential difference in the type of service 
to be performed under the different itemization classifications, the class 
of automobile to be purchased is for consideration on the basis of the 
work to be done, and not the rank of the using official or employee. 

Advertised automobile specifications stipulating such weight and wheelbase 
requirements as can be met by only three of the ten dealers to whom 
invitations to bid were sent, and by those dealers only with automobiles 
listed at prices in excess of the statutory purchase price limitation of $750, 
are not a compliance with section 3709, Revised Statutes, requiring adver- 
tising and award upon a competitive basis, notwitlstanding one of said 
dealers is willing to accept a price below the statutory limitation. 


Acting Comptroller General Elliott to the Administrator, Resettlement Ad- 
ministration, September 1, 1936: 

There has been brought to my attention contract no. ER RA-743, 
October 2, 1935, with the General Motors Corporation, Buick Divi- 
sion, for five four-door five-passenger sedans delivered at Washing- 
ton, D. C., for the Resettlement Administration. 

The invitation for bids and specifications leading to the contract 
covered two items, as follows: 


Quantity 
New and latest model, four-door five-passenger sedans, 3,100 pound class 
in accordance with attached specifications, delivered Washington, D.C... 4 
New and latest model, four-door five-passenger sedan in accordance with 
attached specifications, 3,500 pound class, delivered Washington, D. C_._.. 1 


It may be noted here that while the invitation called for vehicles 
in the 3,100-pound class under item no. 1, in stating the weight 
requirements of this item in the body of the specifications the figure 
was raised to 3,500 pounds. 
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The service ‘requirements stated for the respective items were as 
follows: 


Irem 1. Cars to be purchased under these specifications will be used in the 
administrative department of the Resettlement Administration in Washington, 
D. C., and adjoining territory. They often will be used for long distance travel. 
Therefore they should be of sturdy construction with adequate and flexible 
power to negotiate heavy grades and capable of travel under extraordinary 
road or weather conditions. 

The car must be capable of sustained high speed and chassis and body must 
be so constructed as to withstand most gruelling tests that long day by day 
driving requires. Various units, such as ignition coil, generator, distributor, 
carburetor, etc., must be of high quality so as to reduce to a minimum re- 
peated or even occasional break-downs enroute, as such break-downs seriously 
interfere with the appointments of the administrators and consequently cause 
great losses. Actual experience has proven that the lighter weight cars are 
not sufficiently sturdy in construction to withstand the long day by day driving 
under the service conditions stated, without serious delays. 

Irem 2. The car to be purchased under these specifications will be used by 
the administrators in visiting various projects under construction and investi- 
gating proposed projects and betterments within the States and the District of 
Columbia. As these duties are of an administrative nature requiring confer- 
ences and inspections in company with State highway department and other 
State officials, it is necessary, in many cases, that they be accompanied by 
these officials on such trips. The cars must be capable of continuous and long 
distance travel between States and should be of sturdy construction with ade- 
quate and flexible power to negotiate heavy grades, sand, mud, etc., and capable 
of travel under extraordinary road or weather conditions. The routes to be 
traversed by these cars will include all kinds and conditions of roadways, 
ranging down to unimproved roads and projects under construction. 

The automobile must be capable of sustained high speed and chassis and 
body must be constructed so as to withstand the most gruelling tests that long 
day by day driving requires. Various units, such as ignition coil, generator, 
distributor, carburetor, etc., must be of high quality so as to reduce to a mini- 
mum repeated or even occasional break-downs enroute, as such break-downs se- 
riously interfere with the administrators’ appointments and consequently im- 
pair their efficiency and actually delay the work on inspection of important 
projects. Actual experience has proven that the lighter weight cars are not 
sufficiently sturdy in construction to withstand the long day by day driving 
under the service conditions stated, without serious delays. 


While the service requirements under item no. 2 are somewhat 
- more expatiated than under item no. 1, analysis of the statement of 
service conditions does not indicate any essential difference in the 
types of service to be rendered under the two items, and it would 
appear that an automobile in the 3,100-pound class would serve the 
needs of the Government as well under item no. 2 as under item no. 
1, the matter for consideration being the work to be done, rather 
than the rank of the official or employee who is to use the automobile 
in the service of the Government. 

Other provisions of the specifications are as follows: 

The chassis must have a wheelbase of not less than 119 inches, a shorter 
wheelbase will not be acceptable as cars with a shorter wheelbase do not have 


the sturdy chassis construction required in these specifications. 
* * . os * . + 
The vehicle shall be equipped with full balloon tires of a standard and 
reputable make, also shatter-proof glass in windshield and all windows. 
* * * om 7” * + 
The complete vehicle, less bumpers, tool kit, gasoline, and water shall weigh 
8,500 pounds. A deviation of not more than 6 per cent over or under this 
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weight will be accepted. A vehicle lighter than that specified has been found, 
by experience, to lack the sturdiness required. 

CERTIFICATE OF WEIGHT AND MODEL UPON WHICH BID IS SUBMITTED WILL BB 
REQUIRED. 

ImporTANT: This certificate does not mean shipping weight, but means the 
actual weight of the vehicle without the accessories and supplies listed in 
preceding paragraphs. 


The foregoing provisions of the specifications, all of which have 
been held unduly restrictive of competition and, therefore, unau- 
thorized, were made even more stringent by the following: 

Each bidder must submit complete specifications of automobile bid on. 
The automobile must meet in every particular the following general specifica- 
tions. Failure to do so will be sufficient cause for rejecting any bid. 

It is stated that invitations to bid were sent to dealers in Pontiac, 
Chevrolet, Oldsmobile, Buick, Dodge, Plymouth, Graham-Paige, 
Ford, and Chrysler automobiles. It appears from the November 
1935 issue of the “Motor” magazine that Chevrolet, Ford, Plymouth, 
Dodge, Graham-Paige, and Pontiac automobiles could not meet the 
requirements of the specifications as to weight and/or wheelbase. 
An invitation for bids on those automobiles was not compliance 
with the requirements of section 3709, Revised Statutes, as to adver- 
tising, if the specifications, rather than the needs of the Government, 
were to control. Such models of Chrysler, Buick, and Oldsmobile 
automobiles as complied with the specifications were substantially 
higher in list price than the $750 statutory limitation. The speci- 
fications, therefore, operated to exclude all makes of automobiles 
properly competitive in the lower price field, and to assure that the 
minimum price bid for any automobile which could meet the speci- 
fications would be approximately the maximum permitted by the 
statute. 

Two bids were received on item no. 1 and only one on item no. 2. 
The Ourisman Chevrolet Co. offered four Chevrolet automobiles on 
item no. 1 for an aggregate price of $2,927.68, while the General 
Motors Co., Buick division, offered Buick automobiles under both 
items at a price of $741.25, plus $48.75 freight, or $790 each. 
The bid of the Ourisman Chevrolet Co. was rejected, the reason 
assigned being that the Chevrolet cars were too light and too small 
for the required service, and award was made to the Buick com- 
pany for both items. 

The specifications as to service requirements used in the purchase 
of these automobiles are almost identical with those which were 
recently under consideration in two decisions to the Secretary of the 
Interior, A~-70183, February 18, 1936, and June 15, 1936, 15 Comp. 
Gen. 1085. 

As was pointed out in a decision of June 16, 1936, 15 Comp. 
Gen. 1103, to the Secretary of the Interior, since the Congress has 

1184"—37——14 
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seen fit to set the maximum price limit of $750 for passenger-carry- 
ing motor vehicles, the provisions of section 3709, Revised Statutes, 
require that there shall be opportunity for free and open competi- 
tion within that price limit, and any undertaking to limit competi- 
tion by the use of arbitrary specifications as to weight, wheelbase, 
or other restrictive factor is unauthorized. A fortiori is this true 
when it manifestly appears that the weight and/or wheelbase re- 
quirements, even if approximate, are such that no automobile in the 
recognized low price class complies therewith. 

There may be instances in which automobiles in the “light-weight” 
class with the shortest wheelbase will not adequately meet the needs 
of the service, and in that connection it has been held by this office 
that an approximate weight of 3,100 pounds may be used for the 
purpose of indicating the need of a sturdier vehicle. Even so, such 
weight can be considered only as approximate, and a reasonable de- 
ficiency either of weight or wheelbase, or both, may not be made an 
excuse for rejection of an otherwise acceptable low bid. 

It appears that the purchase here involved was made and the auto- 
mobiles delivered and accepted some time before the matter was 
brought to the attention of this office, and approval of otherwise 
proper payments will not be withheld in this instance because of the 
improper specifications. It is to be understood, however, that this 
office does not sanction the use of appropriated moneys under con- 
tracts for the purchase of passenger-carrying vehicles where it ap- 
pears that the specifications are such as to exclude from competition 
any make of automobile or automobiles reasonably within the $750 
price class, subject to the proviso stated above that where actual 
service conditions are shown to be such as to require a slightly 
sturdier car than those in the recognized light weight class approxi- 
mate weights and wheelbase, within a reasonable limit, may be used 
to indicate the need. Neither weight nor wheelbase may be stipulated 
for the purpose of excluding all but the preferred vehicle or vehicles, 
and confining competition to automobiles in a higher price class than 
fixed by the statute. 

The transaction here involved is open to the further objection that 
bids were not solicited on the basis of factory delivery. It has been 
held that in the purchase of equipment for the Government, bids 
should be invited offering both factory, or shipping point, and desti- 
nation delivery, in order that the Government may accept the bid 
most favorable, having regard for land-grant rates and other ad- 
vantages. 14 Comp. Gen. 82, and A~78315, July 18, 1936, 16 Comp. 
Gen. 43. The bid of the Buick company in this case included an item 
of $48.75 per vehicle, or a total of $243.75, for freight. There is 
nothing to show that the amount represents the actual freight paid by 
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the contractor, or, if so, whether it is more than would be the cost 
of shipping the five automobiles from the factory or other shipping 
point to Washington on Government bill of lading by the route most 
advantageous to the United States. 

It is requested that this office be furnished a detailed report relative 
to that point, showing the actual shipping weight of the five vehicles, 
the point of shipment and what would have been the cost of shipping 
the five automobiles simultaneously from the factory to Washing- 
ton—taking advantage of carload rates, etc——on Government bill 
of lading. 

Preaudit action on Bureau Voucher no, 37585, in the amount of 
$3,950, covering proposed payment under the contract will await 
your report, and your prompt attention is requested. 
















(A-80056) 






VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—CASH 
PAYMENTS ON ERRONEOUS CERTIFICATIONS 






Where, because of the erroneous certification of an adjusted service credit due 
a veteran, payment was made in cash when the credit due was sufficient 
for the purchase of an adjusted service certificate, the amount erroneously 
paid may be regarded as a lien against the certificate otherwise due the 

veteran within the purview of section 7 of the Adjusted Compensation Pay- 

ment Act of January 27, 1936, 49 Stat. 1099, and as a loan on said certifi- 
cate from the date said payment was made, interest to be computed at the 
rates and for the periods stated in applicable adjusted compensation 
statutes. 











Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
September 1, 1936: 


Consideration has been given to your letter of August 6, 1936, as 
follows: 











There are now pending for settlement under the Adjusted Compensation Pay- 
ment Act, 1986 (Public, No. 425, 74th Congress), several applications where 
the veteran has previously received payment of an adjusted service credit of 
less than $50 and it now develops that he was entitled to a credit sufficient 
for the purchase of an adjusted service certificate. The facts in the case 
o Arthur G. Bird A-1,272,348 correctly present the problem and are stated as 
ollows: : 

In December 1924 the War Department certified that the above named vet- 
eran was entitled to adjusted service credit of $32 on his application for bene- 
fits under the World War Adjusted Compensation Act, and a check for that 
amount was sent to him on or about March 1, 1925, In December 1935 the 
War Department advised that the original certification was in error and that 
the veteran is entitled to adjusted service credit of $78. The latter amount 
would authorize the issuance of an adjusted service certificate in the amount 
of $196. The veteran advises that it is impossible for him to return the $32 
and has authorized by letter its collection from the amount due him by reason 
of his application for payment under the Adjusted Compensation Payment Act, 
1936, he having filed an application on form 1701. 

Under the law (section 500 of the World War Adjusted Compensation Act) 
the veteran was entitled to an adjusted service certificate in the amount of 
$196, effective as of Jannary 1, 1925, which would have had a loan value of 
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$17.24 on January 1, 1927; $23.58 on January 1, 1928; $30.08 on January 1, 
1929; $36.97 on January 1, 1930; $98.00 after February 26, 1931. The rate of 
interest un a loan granted under that authority was fixed by said section and 
the subsequent amendments thereto. 

The act was further amended on February 26, 1931 (Public, No. 743, Tist 
Congress) to provide that the loan basis of an adjusted service certificate shall 
at no time be less than fifty per centum of the face value of the certificate and 
that the rate of interest on any loan made under authority of said amendment 
shall not exceed four and one-half per centum per annum compounded annually. 
The rate of interest was changed by an amendment approved July 21, 1932 
(Public, No. 303, 72nd Congress) to three and one-half per centum per annum 
compounded annually from date of said amendment. 

It is requested that you advise if a certificate may be issued before the 
veteran pays the indebtedness, or if issued, may the amount be deducted in mak- 
ing settlement under the Adjusted Compensation Payment Act, 1936, in view 
of the provisions of section 7 of said act which is quoted as follows: 

“Notwithstanding the provisions of Public Law Numbered 262, Seventy-fourth 
Congress, approved August 12, 1935, no deductions on account of any indebted- 
ness of the veteran to the United States, except on account of any lien against 
the adjusted-service certificate authorized by law, shall be made from the 
adjusted-service credit or from any amounts due under the World War Ad- 
justed Compensation Act, as amended, or this act.” 

Will you advise if this indebtedness is a lien under said section 7, and if so, 
please advise the rate or rates of interest, if any, to be charged and for what 
periods of time. 


The indebtedness in this case, arising from the erroneous payment 
of $32 in 1925, may be regarded as a lien against the adjusted service 
certificate within the purview of section 7 of the Adjusted Compensa- 
tion Payment Act of January 27, 1936, and the case may be disposed 
of under the terms of said act on the basis that an adjusted service 
certificate with a face value of $196 had been issued coincident with 
the issuance of the check “on or about March 1, 1925” for the adjusted 
service credit, and that payment of the $32 as adjusted service credit 
constitutes a loan as of the date of the issuance of the check bearing 
interest thereafter at the legal rates and for the period stipulated in 
the various provisions of the World War Adjusted Compensation 
Act, as amended, and the Adjusted tT Payment Act of 
1936. See 15 Comp. Gen. 841. 


(A-79827) 


LEAVES OF ABSENCE—ANNUAL—ACT MARCH 14, 1936—SEPARATION 
FROM SERVICE 


An employee separated from the service without prejudice who is reinstated or 
reappointed after a break in service is not entitled under the act of March 
14, 1936, 49 Stat. 1161, to leave accrued but not taken prior to separation. 

An employee may be granted leave with pay under the act of March 14, 1936, 
49 Stat. 1161, to be taken prior to the effective date of a dismissal for 
cause, but a separation from service following a suspension without pay 
may not be made effective at the expiration of leave of absence granted 
while the employee is in the suspension without pay status. Accrued leave 
may be granted, however, before the suspension. 

An employee transferred prior to July 1, 1936, during his first service year from 

a position subject to the Arsenal Leave Act and appointed to another posi- 
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tion under the War Department not subject to the Arsenal Leave Act with- 
out break in service may be credited after transfer with leave earned 
under the Arsenal Leave Act during the first service year if the regulations 
of the War Department in force at the time authorized such transfer of 
leave credits. 

Separation from service and appointment to another position after the lapse 
of Sunday, a nonwork day, is not a “break in service” within the meaning 
of section 5 of the uniform annual leave regulations authorizing transfer 
of leave credits. 


— A seared General Elliott to the Secretary of War, September 2, 


Consideration has been given your letter of August 7, 1936, as 
follows: 


Various questions have arisen in this Department as to the proper pro- 
cedure in the administration of the two acts dated March 14, 1936, governing 
leaves of absence of civilian employees, and of the uniform leave regulations 
prescribed by Executive orders dated July 9, 1936, for the administration of the 
acts. These questions are presented below and it is requested that ruling be 
given as to the proper action in each case. 

(1) The language of the acts indicates that the allowance of leave as pre- 
scribed therein igs mandatory, and that employees should be allowed annual 
leave which has accumulated to their credit prior to separation from the service. 
Definite provision is made, in sections 6 and 7 of the uniform annual leave 
regulations, for the allowance of such leave to employees voluntarily separated 
from the service without prejudice, and to those involuntarily separated from 
the service other than for cause. By decision A—75809, dated July 15, 1936, 
the Comptroller General held, in interpreting the leave legislation, that an 
employee separated from the service without having received the leave accumu- 
lated to his credit could not thereafter receive compensation in lieu of such 
leave. A ruling now is requested as to whether, under the new legislation, an 
employee who becomes separated from the service without prejudice before 
receiving all of the annual leave which has accrued to his credit, may be 
granted such leave if reinstated after a period of absolute separation of some 
months. Would the same rule apply if the employee reentered the service 
by probational appointment rather than by reinstatement? Would the rule 
apply in case the leave was earned as a temporary employee? If the reappoint- 
ment or reemployment should be in a temporary position at an hourly rate, 
would it be permissible to allow the leave earned under the former employment? 

(2) An employee is about to be dismissed for cause by the appointing officer. 
Is it within the discretion of the department to allow him the leave with pay 
accrued to his credit prior to date of separation, or is the employee considered 
as having forfeited right to leave? If he may be allowed such leave, may the 
leave be allowed even though he may have been under suspension without pay 
pending investigation of the charges against him? 

(3) An employee was probationally appointed to a position in the Engineer 
Department on March 2, 1936, following absolute separation, made without 
prejudice because of reduction in force, from a position under the Rock Island 
Arsenal, Ordnance Department, effective February 29, 1936. He was thus re- 
apointed in the Engineer Department without actual break in service. He had 
been employed in the Ordnance Department from April 15, 1935, to February 
29, 1936, and was subject to the provisions of the Arsenal Leave Act dated 
August 29, 1916, as amended by sec. 215 of the act of June 30, 1932. However, 
it was the practice of the Ordnance Department in administering the Arsenal 
Leave Act not to allow leave under this act until the completion of twelve 
months’ continuous service, after which the employee was considered eligible to 
receive the leave earned during the twelve-month period referred to. Had he 
been allowed to accrue leave he would have had 10% days to his credit on 
December 31, 1935. He did not receive this leave prior to his separation from 
the Ordnance Department. A ruling is requested as to whether he is now 
entitled to receive such leave or may be allowed it under his present 
employment in the Engineer Department. 
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In decision of July 15, 1936, A-75809, 16 Comp. Gen. 28, it was 
held as follows: 


There is no law authorizing payment after separation from the service, for 
leave accrued but not taken prior to such separation. 5 Comp. Gen. 752; 7 id. 
83; 8 id. 471; 12 id. 602; 13 id. 179; and 14 id, 443. The act of March 14, 1936, 
49 ‘Stat. 1161, effective January 1, 1936, may grant leave of absence as a right 
but it does not provide for paying employees for accrued unused leave after 
separation from the service. On the basis of the facts stated in your letter, 
the former employee is not entitled to payment for annual leave to his credit at 
the time of his separation from the service. 


Section 5 of the uniform annual leaye regulations provides: 


Employees transferred or reappointed without break in service from one 
permanent position to another permanent position within the same or a different 
governmental agency shall at the time of the transfer be credited with accumu- 
lated leave and charged with unaccrued leave advanced. 

But a reinstatement or reappointment after a break in service—a 
period of absolute separation of months or even weeks—carries no 
right to the leave accrued but not taken prior to the separation from 
the service. The questions under paragraph no. (1), supra, are 
answered accordingly. 

In decision of August 1, 1936, A-72714, 16 Comp. Gen. 105, it was 
held as follows (quoting from the syllabus) : 

The date of discharge of an employee who is involuntarily separated from 
the service for cause due to his own misconduct may be fixed effective im- 
mediately, or at the expiration of accrued leave, in the discretion of the head 
of the department concerned, 

An employee may be granted accrued leave with pay to be taken 
prior to the effective date of a dismissal for cause but, since a suspen- 
sion without pay is equivalent to a temporary separation from the 
service, a permanent separation following such a temporary separa- 
tion may not be made effective at the expiration of a leave of absence 
granted while the employee is in a status of suspension without pay. 
. If leave is to be granted in such a case, it must be granted before the 

suspension rather than after. The questions stated in paragraph 
no. (2) are answered accordingly. 

Referring to paragraph no. (3), as March 1, 1936, was Sun- 
day, a nonwork day, there would not be regarded as having been a 
break in service of the employee. While it is true he could not have 
used the leave accrued under the Arsenal Leave Act prior to separa- 
tion from the Ordnance Department during his first service year, 
nevertheless he earned the leave during that year at the rate of 114 
days for each month of service prior to January 1, 1936. Section 1 
of the annual leave act of March 14, 1936, 49 Stat. 1161, effective 
January 1, 1936, provides in part as follows: 


* * * civilian officers and employees of the United States wherever sta- 
tioned and of the government of the District of Columbia, regardless of their 
tenure, in addition to any accrued leave, shall be entitled to twenty-six days’ 
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annual leave with pay each calendar year, exclusive of Sundays and holidays: 
Provided, That the part unused in any year shall be accumulated for succeeding: 
years until it totals not exceeding sixty days. * 

Reference is made to section 5 of the uniform annual leave regula- 
tions quoted above. In decision of August 1, 1936, A~72714, 16 Comp. 
Gen. 105, it was held as follows (quoting from syllabus) : 

Employees transferred to the Government Printing Office prior to July 1, 1936, 
with accumulated annual and sick leave to their credit in the department from 
which transferred may not be credited with such accumulated leave, there 
having been no provision in the temporary leave regulations of that office under 
the act of March 14, 1936, or otherwise, for such credit. 

As the transfer or separation and reemployment of the employee 
mentioned in paragraph no. (3) was prior to July 1, 1936, 
his right to be credited with the leave earned under the Arsenal Leave 
Act depends on whether the regulations of the War Department in 
force prior to July 1, 1936, authorized an employee transferred from 
the Ordnance to the Engineer Department to be credited with leave 
accrued while employed under the Ordnance Department. Your 
letter would indicate that such is not the fact. If not, the question in 
paragraph no. (3) is answered in the negative. 


(A-80020) 
PAY—ADDITIONAL—ARMS QUALIFICATION 


There is no objection to a proposed amendment to the Marine Corps Manual 
making enlisted men employed as “messengers, clerks, and orderlies sta- 
tioned in offices at headquarters at depots of supplies and in other staff 
offices” eligible to attain special qualifications in the use of arms, and 
authorizing for all enlisted men in the Marine Corps permitted to qualify 
with the rifle additional pay therefor regardless of where stationed. 


sie Comptroller General Elliott to the Secretary of the Navy, September 

There has been received your first endorsement, August 13, 1936, 
of letter from the Major General Commandant, Marine Corps, re- 
questing decision whether payments of additional pay for marks- 
manship qualifications of enlisted men of the United States Marine 
Corps, made in accordance with changes proposed in the basic letter 
will be passed to the official credit of disbursing officers concerned: 
The proposed amendment is set forth in the basic letter as follows: 
Subject: Proposed changes in Marine Corps Manual. 

1. Section 18 of the act of June 10, 1922, 42 Stat. 632, provides: 

“That under such regulations as the President may prescribe, enlisted men 
of the * * * Marine Corps * * * may receive additional compensa- 
tion not less than $1 or more than $5 per month, for special qualification ir 


the use of the arm or arms which they may be required to use. All laws and 
parts of laws authorizing extra pay for qualification in the use of arms or 
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instruments, or for holding rates positions, except as otherwise specifically 
provided herein, are hereby repealed, to take effect July 1, 1922. * * *” 


Pursuant to the provisions of the above-quoted statute, the President, under 
date of June 28, 1932, issued an Executive order (No. 5866) which provided 
in part, as follows: 

“* * * Enlisted men of the Marine Corps having established their special 
qualifications in the use of the arm or arms which they are required to use, 
under such regulations and conditions as are now, or may hereafter be pre- 
scribed by the Secretary of the Navy, shall receive additional compensation, 
first, second, third, fourth, or fifth class, for such periods of time as may be 
prescribed by the Secretary of the Navy, as follows: 


Additional compensation, first class, $5 per month. 
Additional compensation, second class, $4 per month. 
Additional compensation, third class, $3 per month. 
Additional compensation, fourth class, $2 per month. 
Additional compensation, fifth class, $1 per month.” 


2. It will be noted that the statute quoted authorizes additional pay for quali- 
fication of enlisted men of the Marine Corps in the use of the arm or arms 
which they may be required to use. The Executive order of June 28, 1932, 
authorizes such additional pay for qualification in the use of the arm or arms 
which enlisted men of the Marine Corps are required to use, under such regu- 
lations and conditions as are now, or may hereafter be, prescribed by the 
Secretary of the Navy. Article 25-70 (1), Marine Corps Manual 1931, as 
amended by Changes in Marine Corps Manual #5, approved by the Acting 
Secretary of the Navy on August 1, 1934, provides: 

“Qualification pay.—Payment of additional compensation to enlisted men of 
the Marine Corps for special qualification in the use of the arm or arms they 
may be required to use will be made in accordance with such regulations and 
conditions as are now, or may hereafter be, prescribed by the Secretary of the 
Navy.” 


Under this regulation, issued pursuant to the law and Executive order, enlisted 
men of the Marine Corps are entitled to additional pay for qualification in the 
use of the arm or arms they may be required to use. 

3. Primarily, the duties of all enlisted men of the Marine Corps, except mem- 
bers of the Marine Band, are of a military nature, and such men may be 
called upon at any time in an emergency, regardless of where stationed, to use 
the rifle. Accordingly, the following changes in article 25-70 of the Marine 
Corps Manual are proposed : 

Paragraph (2). Change to read as follows: 

“The principal arm for all units and posts of the Marine Corps is the rifle 
and.all enlisted men of the Corps, except members of the Marine Band, regard- 
less of where stationed, may be required to use that arm.” 

Paragraph (3) (b). Strike out. 

Paragraph (3) (c). Re-letter (b). 

Paragraph (4), 4th line, strike out “or (b).” 


Apparently the effect of the proposed amendment is to remove the 
exception in subparagraph (3) (b), article 25-70, Marine Corps 
Manual, so as to make enlisted men employed as “messengers, clerks, 
and orderlies stationed in offices at headquarters at depots of supplies 
and in other staff offices” eligible to attain special qualifications in 
the use of arms and to authorize for all enlisted men in the Marine 
Corps permitted to qualify in the use of the rifle, additional pay 
therefor regardless of where stationed. 

No objection is perceived to the proposed amendment and proper 
credits made in accordance therewith will be passed in the audit of 
disbursing officer’s accounts. 
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TELEGRAMS—ORIGINALS REQUIRED 


Neither the destruction by a telegraph company of its file of messages after 
the expiration of one year, nor the expiration of a year before exception 
taken by the General Accounting Office to a payment for telegraph services, 
constitutes any legal justification for the disbursing officer to make payment 
without the originals of the outgoing messages involved, or for the company 
officials’ failure to submit said originals with the bill. 


Acting Comptroller General Elliott to W. J. Braun, Jr., United States Light- 
house Service, September 8, 1936: 


There has been received your reply dated July 11, 1936, on form 
2085, forwarding letter of the same date from the superintendent 
of lighthouses, New Orleans, in reference to disallowance of credit 
for $9.51, paid to Western Union Telegraph Company, New Orleans, 
on voucher 1795, of your February 1935 accounts. The superin- 
tendent’s letter is as follows: 


1. Replying to Notice of Exception, Voucher No. 1795, February 1935 ac- 
counts, it is noted in Comptroller’s Decision of May 10, 1935, that the state- 
ment is made that the Western Union Telegraph Co. had recognized the prin- 
ciple enunciated in the decision and had incorporated in its tariff book of 1934 
instructions which required that the monthly bill should be supported by the 
originals of sent-paid messages and the carbon or tissue copies of received- 
collect messages. 

2. It therefore appears that this office made an illegal payment of funds 
to the Western Union and this office will deduct from its next payment to 
the Western Union the amount of illegal payments for telegrams not properly 
supported, 

38. There is inclosed herewith a certificate of the Western Union Telegraph 
Co. relative to the messages and this office is willing to make any further 
effort which might be expected in lieu of the originals of sent-paid messages 
and carbon or tissue copies of received-collect messages. 

4. If considered satisfactory by the General Accounting Office, and the 
copies attached to Voucher No. 1795 which were forwarded to the General 
Accounting Office are sent to this office, certification by this office and by 
the Western Union will be secured which might be deemed sufficient support 
of the validity of the messages in lieu of the originals of outgoing mes- 
sages, etc. 

5. The necessary supporting originals of the telegrams in question could 
have been secured if the General Accounting Office had not taken over a year 
to reach the voucher in question and advise as to the disallowance. This 
delay makes it impossible to provide the original supporting messages required 
and as a matter of fact it would seem that some other qualified evidence 
might be accepted at this time. 

6. If this is not done there does not seem to be any reason why this office 
should not deduct from the next voucher of the Western Union Telegraph Co. 
the amount which is disallowed and advice is requested whether or not this 
will be accepted as a settlement of the amounts which have been disallowed. 

7. Notwithstanding the decision of the Comptroller dated May 10, 1935, and 
the previous decisions referred to therein, this office is able to state that 
vouchers prepared exactly as the present voucher was prepared with no better 
supporting evidence attached thereto have been approved and passed by the 
General Accounting Office for a number ef years and there was no reason 
to expect that the voucher now under consideration would be disallowed. 


The disallowance in question was for the reason that the original 
copies of outgoing messages, aggregating $9.51, were not furnished 
with the voucher, citing 22 Comp. Dec. 26 and 14 Comp. Gen. 825. 
as authority for the action taken. 
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The long established accounting rule is that claims for telegraph 
services must be supported by the originals of the outgoing messages. 
It is pertinent to note here that, even under its own regulations, the 
Western Union Telegraph Co, requires that claims of a local office 
of the company on the local Government agency for outgoing official 
messages must be supported by the original messages. The fact 
that the Western Union Telegraph Co. destroys its file of messages 
after the expiration of 1 year, and that exception was not taken 
to the payment here in question within 1 year from the date of 
payment constitutes no legal justification for the failure of the 
officials of the company to submit the original messages with the 
bill, or for the disbursing officer to make payment on a voucher 
not properly supported as required by regulation. 

With respect to the request made for the return of the copies 
of the messages attached to the voucher for recertification by your 
office, and by the Western Union Telegraph Co., you are advised 
that such request may not be complied with for the reason that 
the vouchers with appendages furnished in support thereof are 
required by law to be retained as permanent records of this office. 
Furthermore, the recertification, as suggested, would constitute no 
better evidence than the certification already on file with the voucher. 

Whatever the audit action may have been in the past in respect 
of this class of payment, as alleged in the seventh paragraph of the 
letter above quoted, under existing law such action does not consti- 
tute precedents for disbursing officers to follow. 

It must be held, therefore, that the audit action here was correct, 
and must be, and is sustained. 


(A-51616) 


CARRIER’S EMPLOYEES—RETENTION BEYOND RETIREMENT AGE— 
RAILROAD RETIREMENT ACT OF 1935—“AGREEMENTS IN WRITING” 


Any formal or informal writing or document showing the consent of the 
parties to an employee’s continuance in the service of a carrier after 
reaching the age of 65 is a sufficient “agreement in writing between the 
carrier and employee” within the meaning of the term as used in section 
2 of the Railroad Retirement Act of 1935, 49 Stat. 967, requiring reduc- 
tion of the annuity payable upon retirement to an employee retained 
serene that age unless upon agreement filed with the Railroad Retirement 

oard. 


Acting Comptroller General Elliott to the Chairman, Railroad Retirement 
Board, September 9, 1936: 


There has been received your letter of August 12, 1936, as follows: 


Section 2 of the Railroad Retirement Act of 19385 provides as follows: 
“Upon the attainment of sixty-five years of age and continuance in service 
by the employee (but not before the effective date of this act), the annuity 
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ef such employee shall be reduced one-fifteenth for every year of such con- 
tinued service beyond the age of sixty-five years; except that such reduction 
shall not apply during any period, beginning at the age of sixty-five and not 
extending beyond the age of seventy, while the employee is continued in em- 
ployment under an agreement in writing between the carrier and employee 
filed with the Board, which agreement may provide for extension of employ- 
ment for one year and thereafter in like manner for successive periods of one 
year each.” 

The Railroad Retirement Board has prescribed a form of agreement, R. R. 
B. Form AA-3, for use in compliance with section 2 and has fixed August 
31, 1986, as the final date for the filing of such agreements by employees who 
attained the age of sixty-five prior to that date and were continued in service 
of the carrier. A copy of this form is attached hereto. 

The agreement required by section 2 and the agreement expressed in form 
AA-3 simply express the consent of the employee and the carrier to con- 
tinuance in employment after the employee attains age sixty-five, but leave 
both parties completely free to terminate the employment at any time. 

During the pendency of the litigation involving the constitutionality of the 
Railroad Retirement Act, almost all of the carriers have refused to execute the 
continuance in service agreements although they have continued in employment 
employees of sixty-five years and over. Their refusal is apparently based upon 
a desire not to take any action in recognition of the Railroad Retirement Act. 
Railroad employees of sixty-five years and over are thus left in a quandary. 
They are continued in service by their carrier employers and are permitted 
by the act to continue, but they cannot secure the prescribed agreement to 
protect themselves against reduction of annuity, and they cannot retire without 
losing their rights to return to service if the act should finally be invalidated. 

To meet this emergency during the pendency of the litigation the Railroad 
Retirement Board proposes that where an employee of sixty-five or over is in 
fact continued in employment by the mutual consent of himself and his carrier 
employer but is unable, because of the carrier’s unwillingness to take any action 
in recognition of the act, to secure the continuance in service agreement, the 
filing with the Board of one of the following documents be deemed sufficient 
compliance with section 2 of the act: 

1. A letter or notice from the carrier addressed to the employee or to its 
employees generally consenting to the continuance in service and a letter from 
the employee accepting the continuance ; 

2. Form A, A. 3 executed by the employee and accompanied by an affidavit 
by the employee stating that he approached the proper carrier officer and 
requested the execution of the agreement on form A. A. 3 and that his request 
was refused though he was in fact continued in employment by the carrier. 

The first proposal should, of course, occasion no difficulty. It contemplates 
a written agreement evidenced by the exchange of correspondence. It is doubt- 
ful, however, whether the carriers will be willing to adopt that practice in view 
of their refusal to sign agreements. The second proposal seems to be the surest 
way of meeting the situation created. 

The Board believes that the procedure outlined is a proper and reasonable 
method of dealing with the emergency. The substantive results sought to be 
accomplished by section 2 can be only the following: 

(a) That upon the attainment of age sixty-five the employee should present 
himself to his employer and give the latter the opportunity of deciding whether 
or not to continue the employee in service; 

(b) That the Board be currently apprised of the employees of age sixty-five 
and over who are continued in service. 

Both of these results are amply achieved by the procedure outlined. The 
employee will have presented himself to his employer and provided the oppor- 
tunity contemplated and the Board will have been apprised of the continuance 
in service. Obviously the fact of continuance of the employee in service for 
eompensation evidences completely the mutual consent of the parties to such 
continuance. The Board is therefore strongly of the opinion that the procedure 
outlined should be adopted and the anxiety of the large number of railroad 
employees affected be thereby relieved as early as possible. 

The Board wishes to inquire whether you would approve this procedure 
and it will greatly appreciate your early advice. 


The Railroad Retirement Act of August 29, 1935, 49 Stat. 967, 
makes a grant of annuities to retired railroad employees from the 
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Treasury of the United States under certain conditions, and, pur- 
suant to the familiar rule that a grant must be construed most 
strongly in favor of the grantor, if there be any doubt as to proper 
construction of the statute, “then that construction must be adopted 
which is most advantageous to the interests of the Government.” 
Hannibal & St. J. R. R. Co. v. Packet Company, 125 U. S. 260, 271. 
In the present matter it would appear that the interests of the 
Government would be served most advantageously by a procedure 
which would tend to delay the retirement of the employees so that 
they would remain on the pay rolls of the carrier instead of being 
transferred to the annuity rolls of the Government. 

The act provides that, subject to certain prescribed conditions, em- 
ployees of the carriers shall be retired—with an annuity to be paid 
by the Government—upon attaining the age of 65 years; and section 
2 of the act, quoted in your letter, provides for continuance in rail- 
road service of employees between the ages of 65 and 70 years, with- 
out any subsequent reduction in the retirement annuity, for periods 
while the employee is so continued in employment under an “agree- 
ment in writing” between the carrier and the employee filed with 
the Board. From your submission it appears that while the car- 
riers are willing to so continue the services of such employees, from 
an abundance of caution they are unwilling to sign formal agree- 
ments to that effect lest they be put in the position of possibly con- 
ceding the validity of the legislation. 

While the statute stipulates an “agreement in writing” to be filed 
with the Board, no form of agreement is specified. The term “agree- 
ment” as here used is not necessarily synonymous with “contract” 
and it is evident that no contract was here intended as either party 
would be at liberty to discontinue the services at will at any subse- 
quent time. Many forms of written agreements and contracts do not 
require the signature of both parties, familiar ones, for example, 
being license agreements, promissory notes, and bills of lading. All 
that would appear to be required here for the Government’s purposes 
is any formal or informal writing or document which may be filed 
for record purposes showing the consent of the parties to the em- 
ployee’s continuance in the service of the carrier after he has reached 
the age of 65. The consent of the carrier to such arrangement may 
be manifested as readily by its action in continuing the employee in 
service as by its signature to a formal document; and an uncon- 
troverted affidavit by the employee that he has been so continued 
in service after he had notified the carrier in writing that he pro- 
posed to remain in service notwithstanding the fact that he had at- 
tained the age of 65 years, would appear, therefore, to be sufficient 
evidence in writing of the agreement of the parties to such arrange- 
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ment, as would, also, correspondence between the employee and the 
carrier to the same effect. 

Accordingly, you are advised that either of the two methods set 
forth in your letter would effect a sufficient compliance with the re- 
quirements of the statute in this respect, except that under the second 
method the affidavit of the employee should show that he has signed 
and filed with the carrier a copy of the agreement form. 


(A-79164) 


TRANSPORTATION—SUPERIOR ACCOMMODATIONS—CARRIER PAY- 
MENTS RESTRICTED TO LOWEST FIRST-CLASS FARES 


The act of March 3, 1933, 47 Stat. 1516, having eliminated the possibility of the 
use by Federal officers and employees in a travel status of superior trans- 
portation accommodations at Government expense, payments to carriers 
for transportation furnished upon Government transportation requests will 
be restricted to the lowest first-class fare for transportation furnished sub- 
sequent to October 1, 1986, notwithstanding the transportation request is 
for higher priced accommodations. 


Decision by Acting Comptroller General Elliott, September 9, 1936: 


There is for consideration by this office the claim of the Norfolk 
& Washington Steamboat Co. for $113:in payment for transportation 
furnished upon Government transportation requests. Included 
therein are some 15 items for staterooms at $2.25, notwithstanding 
the lowest first-class staterooms are $1.75, the higher rate having been 
placed upon the transportation requests prior to their presentation 
to the carrier. 

It has long been the rule that where transportation requests, which 
upon their face call for accommodations in excess of the lowest first- 
class rate, are honored by the carrier, the carrier may bill the Gov- 
ernment and receive payment for the superior accommodations so 
furnished, the excess being collected from the traveler if he is not 
entitled to such superior accommodations. This rule arose from 
the fact that prior to March 3, 1933, a traveler was sometimes per- 
mitted to make use of superior accommodations when the need there- 
for from the Government’s standpoint was shown, Section 10 of 
the act of March 3, 1933, 47 Stat. 1516, however, provides: 

Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 
ease of travel ordered after the date of enactment of this act, shall not ex- 
cons: OP lowest first-class rate by the transportation facility used in such 

While this statutory provision is directed primarily to the “allow- 
ances” to officers and employees it eliminates any possibility of the 
officer or employee being permitted to make use of superior accommo- 
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dations at the expense of the Government and therefore the reason 
no longer exists for the prior rule permitting the carrier to be paid 
in excess of the lowest first-class fares when called for upon the 
transportation request. As the requests involved in the present claim 
were honored in reliance upon the previous rule, this office will not 
object to payment to the carriers under that rule for transportation 
furnished prior to October 1, 1936, not in excess of that requested 
upon the face of the transportation requests. On and after October 
1; 1936, however, payments to carriers for transportation furnished 
upon Government transportation requests will be restricted to the 
lowest first-class fare, notwithstanding the transportation request is 
for higher priced accommodations. 


(A-79601) 


QUARTERS AND SUBSISTENCE ALLOWANCE—NAVY AND MARINE 
CORPS ENLISTED MEN—ACT, JUNE 20, 1936 


A Navy enlisted man in receipt of allowances for quarters and subsistence, 
transferred to a hospital for treatment from a shore station within the 
same naval district, is entitled to the allowance continuance benefits of 
the act of June 20, 1986, 49 Stat. 1545, while absent from his permanent 
station unless said station is changed by specific orders or by limitation, 
but if transferred from a shore station in a different naval district, he 
would not be entitled to the benefits of said act. 

An enlisted man of the Marine Corps in receipt of commuted rations at his 
permanent station is not, by reason of the enactment of the act of June 
20, 1936, 49 Stat. 1545, entitled to commutation of rations while in a 
status analogous to that of leave or furlough. 


a oo. General Elliott to the Secretary of the Navy, September 
, 1936: 


‘By your direction there has been received third endorsement of 
- August 6, 1936, from the Judge Advocate General of the Navy, trans- 
mitting a request for advance decision upon questions arising under 
the act of June 20, 1936, 49 Stat. 1545, as follows: 
1. From the Chief, Bureau of Navigation. 


In the case of an enlisted man entitled to receive allowances for quarters 
and subsistence, who is transferred to a hospital for treatment, when his 
accounts and records are transferred with the man to the hospital, does such 
transfer affect his right to continue to receive such allowances within the mean- 
ing of the act of 20 June, 1936? 

Case I. If received in the naval hospital from a shore station within the same 
naval district. 

Case II. If received in the naval hospital from a shore station without the 
naval district. 


2. From the Major General Commandant, United States Marine 
Corps. 

Is an enlisted man, in receipt of commuted rations at his permanent shore 
station, entitled to continue, while his permanent station remains unchanged, 


to receive such commutation of rations while absent from his permanent duty 
station in a pay status? 
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The act of June 20, 1936, 49 Stat. 1545, amended the act of April 
15, 1926, 44 Stat. 257, to read as follows: 


* * * ‘That hereafter enlisted men of the Army, Navy, and Marine Corps, 
including the members of the United States Army, Navy, and Marine Corps 
Bands and the Naval Academy Band, entitled to receive allowances for quar- 
ters and subsistence, shall continue, while their permanent stations remain un- 
changed, to receive such allowances while sick in hospital or absent from 
their permanent duty stations in a pay status: Provided further, That al- 
lowances for subsistence shall not accrue to such an enlisted man while he is 
in fact being subsisted at Government expense. 


Paragraph 2062, Manual of the Medical Department (1927) pro- 
vides : 


Discharge of patients—(a) Officers and enlisted men when discharged from 
treatment shall be transferred in accordance with the provisions of the Bureau 
of Navigation Manual. 


Bureau of Navigation Manual provides: 


D-7017. Transfers from Naval Hospitals—(1) When a patient at a naval 
hospital is returned to duty, he shall be transferred in accordance wth the fol- 
lowing policy: 

* a n *~ * x * 


(b) If received from a shore station within the same naval district, he 
shall be returned to such duty therein as the commandant may direct. 

(c) If received from a shore station without the naval district, he shall be 
transferred to the nearest receiving ship and a notification of this action 
immediately forwarded to the Bureau. 


Paragraph D-7005 provides: 


Men on General Detail_—(1) A man reporting aboard a receiving ship or at 
a receiving station shall immediately be placed on general detail unless the 
Bureau has directed otherwise. 

Under the quoted regulations when an enlisted man of the Navy 
is sent from a shore station to a naval hospital located within the 
same naval district the same commandant of the district retains 
general administrative control over the enlisted man both before 
and after entry into the hospital, and has authority upon completion 
of hospitalization to return the enlisted man to the same duty station 
without the necessity of referring the matter of disposition to a 
higher official; and it is understood to be the general practice to 
return the patient to the same shore station from which he entered 
the hospital unless in the meantime his tour of duty there has expired 
or the exigencies of the naval service demand his services elsewhere. 
For practical purposes, therefore, and within the meaning and intent 
of the act of June 20, 1936, permanent stations of enlisted men of 
the Navy remain unchanged from the time of transfer to a naval 
hospital within the same district to date of return to their old 
station upon discharge from the hospital, unless in the meantime 
orders are issued directing the reporting to a different station. 

The station of an enlisted man transferred for treatment from a 
shore station to a naval hospital located in another naval district 
is substantially different. Upon completion of his hospitalization 
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at the hospital he is required to be transferred to the nearest receiv- 
ing ship for general detail at whatever station that may be directed 
by the Chief of the Burean of Navigation. In contemplation of the 
act of June 20, 1936, therefore, the permanent station of an enlisted 
man of the Navy is changed upon transfer from his shore station 
to a naval hospital without the naval district. In fact, he has no 
permanent station other than the hospital until he is again assigned 
to duty by the Bureau of Navigation pursuant to the instructions 
hereinbefore quoted from the Bureau of Navigation Manual. 

Accordingly, if an enlisted man is received in a naval hospital 
from a shore station within the same district he is entitled during the 
period while absent from his permanent station, unless that per- 
manent station be changed by ,specific orders or by some limitation 
precluding continuance of duty at his permanent station, to the 
benefits contained in the act of June 20, 1936. For reasons here- 
inbefore stated, however, an enlisted man transferred to a naval 
hospital from a shore station in a different naval district is not 
entitled to the benefits of said act. 

With respect to the question presented by the Major General 
Commandant, United States Marine Corps, it would seem that 
inasmuch as the act of June 20, 1936, contains a specific provision 
that allowances for subsistence shall not accrue to such enlisted man 
while he is in fact being subsisted at Government expense, the inter- 
rogation propounded has reference to a situation where the enlisted 
man is not a patient in a hospital, because there he is furnished 
rations or subsistence in kind and necessarily by the prohibition 
contained in the provision of the act of June 20, 1936, he could not 
at the same time receive the commuted value of rations he may have 
been receiving at his permanent station. 

In view of the plain restriction contained in the proviso of the 
act of June 20, 1936, and the laws applicable to the Marine Corps 
which preclude payment of commutation of rations to enlisted mem- 
bers thereof except when “doing duty”, as to which see 1 Comp. Gen. 
39 and article 14-97, Marine Corps Manual, it is assumed the purpose 
of the question is whether the enactment of the act of June 20, 1936, 
modifies or in any way amends existing law so as to grant commuta- 
tion of rations to enlisted members of the Marine Corps when in a 
status analogous to that of on leave or furlough. 

The act of June 20, 1936, neither expressly nor by implication 
effects a modification of existing laws relative to the furnishing of 
rations to enlisted men of the Navy or Marine Corps. The com- 
muted value of the ration paid to enlisted members of the Marine 
Corps of certain grades under certain conditions (art. 14-97, Marine 
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Corps Manual), is permitted where for their own convenience they 
mess separately from the mess provided by the Government for the 
enlisted men on duty at the same place. They are not “enlisted men 
not furnished * * * rations in kind” but are enlisted men fur- 
nished rations in kind who are permitted to mess separately and 
paid the value of the rations. See 6 Comp. Gen. 124. As the 
question presented by the Major General Commandant is understood 
by this office it must, for the reasons stated, be answered in the 
negative. 


(A-75099) 


CONTRACTS—GENERAL SUPPLY SCHEDULE ARTICLES—PURCHASES 
ELSEWHERE—RETURN OF SURETY BONDS AFTER CONTRACT COM- 
PLETION 


Credit may not be allowed for payments made under contracts involving the 
purchase elsewhere of office furniture of the class and general character as 
contracted for under the General Schedule of Supplies where neither the 
need for furniture of slightly different dimensions nor the necessity of 
emergency purchase is shown, and where separate invitations to bid were 
issued and separate awards made in connection with steel tables allegedly 
only because of two types being involved and because of the use for 
separate purposes. 

Bonds furnished as security for faithful performance are nut for return to 
surety companies after completion of the contract but are for filing in the 
General Accounting Office with the contract as required by law. 


Acting Comptroller General Elliott to the Secretary of the Treasury, September 


» i . 


There are for consideration before this office the following- 
described contracts covering the furnishing of office equipment for 
the Works Progress Administration, New York City: 


(A) ER~-Tps-21-5890, C. W. Danes Company, New York, N. Y. This con- 
tract provides for the furnishing at “Works Progress Administration Pier 73, 
Ft. W. 33rd St. N.Y.C.”, of 400 “steel tables, olive green, 42’’ long, 24’’ deep, 
and 26%4"' high—similar to Security Steel Co. #SS42 but with closed back. 
With one drawer at right 11%’’ wide, 173¢"’ deep, 4%’’ high. Drawer dimen- 
sions are inside measurements.” Price $8.25 each. 

(B) ER-Tps-21-6055, Metal Office Furniture Company, New York, N. Y. 
This contract provides for the furnishing at “Works Progress Administration 
Pier 73 N. R., Ft. W. 33rd St. N.Y.C.”, of 300 “steel tables, olive green, 42’’ 
long, 24’’ deep, and 30’’ high, similar to Security Steel Co. #SS42 but with 
closed back. With one drawer at the right 11%’’ wide, 17%’’ deep, 4%’ 
high, and one drawer at left 24%’’ wide, 17%’’ deep, 2’’ high. All drawer 
dimensions are inside measurements.” Price each $9.50. 

(C) ER-Tps—21-6065, Art Metal Construction Co., New York, N. Y. This 
contract provides for the furnishing at “Works Progress Administration Vier 
73, Ft. of W. 83rd St. N.Y.C.”, of 60 “comptometer tables, steel, olive green finish, 
similar to Art Metal Construction #1245-CE.” Price $28 each. 

(D) ER~-Tps-—21-6097, Remington Rand, Inc., New York, N. Y. This contract 
provides for the furnishing at “Area Statistical Office #1641, Washington St. 
N. Y. C. (F. R. Lum)”, of 60 “filing cabinets—invoice size—5-drawer, olive green 
finish. Inside width of drawer exactly 94’’, inside height of drawer exactly 
7’’, filing space in drawer 264’ clear with steel follower.” Price $50.05 
each. 


1184™—-37——-15 
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With respect to the foregoing contracts this office, in letter dated 
February 25, 1936, requested information as follows: 


It is noted that the above contracts cover the purchase of steel tables and 
filing cabinets, and in view of the fact that similar articles appear on the 
General Schedule of Supplies, Procurement Division, and are required to be 
purchased thereunder, information is requested as to why the articles were 
not procured from the contractor or contractors under the schedule. 

It is also noted in connection with contracts numbered ER Tps-21-5890 and 
ER Tps-21-6055, that for each contract the invitations for bids were solicited 
on October 11, 1935, for opening on October 16, 1935, for 400 and 300 steel 
tables, respectively, and that award was made in its entirety to separate 
contractors. Information is requested as to why the invitations for bids did 
not disclose the needs of the Government to the extent of 700 steel tables and 
award made to the lowest bidder. 

The number of dealers to whom circular letters were sent is not shown 
on standard form 1026, Statement and Certificate of Award, supporting con- 
tract numbered ER Tps—21-5890, and this information is requested. 

In connection with contract numbered ER Tps—21-6097, it is noted that 
the invitations for bids were solicited on October 19, 1935, the opening date 
for bids was October 21, 1935, and the contract was awarded on October 22, 
1935, and it is requested that information be furnished as to why the needs 
of the Government were not anticipated to permit a longer time to elapse 
between the date of advertising for bids and the date the bids were opened. 
Information is also requested as to the length of time the notices were posted 
in public places. 

The specifications of contracts numbered ER Tps—21-5890, ER Tps—21-6055, 
and ER Tps-—21-6097 provide that the successful bidder will be required to 
furnish security to guarantee faithful execution of the contract in the amount 
of 25 percent of the total contract, and it is requested that information be 
furnished showing in what form security was furnished in each instance. If 
performance bonds were furnished they should be forwarded to this office for 
filing with each of the respective contracts. 


In letter of March 6, 1936, copy of which was furnished under date 
of March 12, 1936, by the Procurement Division of your department, 
the State procurement officer, New York City, stated: 


The steel tables called for in contracts ER TPS 21-5890 and ER TPS 21-6055 
were of a special size and construction not carried on the General Schedule of 
Supplies. The requirements of the project were for a table of minimum size 
for conservation of space. Two types of tables were specified. Contract ER 
TPS 21-5890 was issued for a table—typewriter high (26%4’’) equipped with 
one drawer, and ER TPS 21-6055 for one 30’ high and equipped with two 
drawers, each table to be used for a separate purpose. It was, therefore, 
obviously impossible to combine both quantities in one bid. 

The number of dealers to whom formal bids were sent, and which informa- 
tion should have been included on Standard Form 1036 in support of contract 
ER TPS 21-5890, is 13. 

Contract ER TPS 21-6097 was assigned to a file of special dimensions, it 
being specifically represented by the requisitioning officer that they were to 
accommodate a special governmental form of those dimensions. The size of 
file required did not appear in the schedule. Invitations for bids were solicited 
on October 19, 1935, the opening date 4:00 p. m. October 21, 1935, notices being 
posted in a public place for three (3) days. The urgent need for these files did 
not allow of a longer period of time for advertising. 

In reference to contract ER TPS 21-6065, it was not known at the time of 
purchase that comptometer tables referred to in this contract were included 
in the General Schedule of Supplies (class 26), this schedule not having been 
received in this office at this time. 

Performance bonds were furnished as security for faithful performance in 
support of contracts ER TPS 21-5890, 6055, and 6097. These were returned to 
the surety company upon completion of the contracts. 
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An examination of the General Schedule of Supplies, discloses that 
there were contracted for and scheduled under class 26, furniture, 
olive green steel tables, olive green steel filing cabinets, invoice size, 
and olive green steel comptometer tables of such class and general 
character as those of the office furniture and equipment covered by 
the involved contracts. 

It has long been held by the accounting officers of the Government 
that such articles of equipment may not otherwise be contracted for 
except in case of an exigency requiring such immediate delivery 
as could not be effected by purchases from the scheduled contractor. 
18 Comp. Dec. 642, id. 765, id. 900; 19 id. 617; 5 Comp. Gen. 755; 14 
id. 887; 15 id. 949. The contracting for and scheduling by you of the 
office furniture and equipment under class 26 of the General Schedule 
of Supplies was in accordance with the requirement of section 4 of 
the act of June 17, 1910, 36 Stat. 531, which was enacted for the pur- 
pose of standardizing equipment, supplies, etc., such as here involved, 
and eliminating unnecessary grades, sizes, etc. The requirements of 
this statute are clear and unambiguous and any contracting for sup- 
plies such as established by the record here appears in derogation of 
the statute. The needs for office furniture and equipment cannot be 
left to the whim of the particular department or agency desiring 
particular equipment. In view of the long line of decisions of this 
office in the matter, as well as the clear direction in the law, it is not 


understood why contracts of the class in question here are being made 
through the Procurement Division of your department. In 18 Comp. 
Dec. 900, it was held that— 


Where a Government department or establishment purchases in the open 
market and uses articles scheduled by the general supply committee and 
there is no exigency existing at ‘the time of the purchase, such purchase is 
in violation of the act of June 17, 1910 (36 Stat. 468), which provides the 
mode of making such purchases, and private dealers no less than public officials 
must be presumed to have knowledge thereof, and transactions in violation 
thereof can not claim favor as having been made in good faith. 

The information furnished by the State Procurement Office, supra, 
constitutes no proper showing that the office furniture and equip- 
ment contracted for and scheduled on the General Schedule of Sup- 
plies would not satisfactorily meet the needs of the Works Progress 
Administration. Neither has there been established any exigency 
requiring such immediate delivery as could not be effected by pur- 
chases from the scheduled contracts within the meaning of the cited 
decisions. 

On the basis of the present record, therefore, it must be held 
that the contracts in question were entered into without authority of 
Jaw, and the contractors, as well as the Government officers involved, 
being chargeable with knowledge of the public law (sec. 4 of the act 
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of June 17, 1910, 36 Stat. 531) requiring purchases of office furni- 
ture of the class here involved to be made from the General Schedule 
of Supplies, no credit may be allowed for any payment made under 
such contracts. 

Aside from the question herein raised, the reason stated by the 
State procurement officer for not combining in one invitation for 
bids the two types of steel tables covered by contracts nos. 5890 
and 6055 is without merit. Whether the tables were to be used for 
separate purposes affords no basis for separate invitations for bids. 
In the event of a dealer handling both classes of tables, it seems 
probable that a more advantageous bid might be obtained on each 
class of table through combining both types of tables in one invita- 
tion—it being a matter of common knowledge that quantity orders 
are conducive to lower prices. 

Also, the returning of the performance bonds to the surety com- 
pany after completion of contracts was unauthorized. These docu- 
ments constitute an essential part of the contracts and, irrespective 
of the validity of the contracts, are for filing in this office with 
the contract as required by law. Action should be accordingly. 


(A-79829) 


TRANSPORTATION—DEPENDENTS—RETIRED ARMY PERSONNEL— 
DELAYED TRAVEL 


The right of an officer or enlisted man of the Army to payment for the cost 
of transportation of his dependents from his last duty station to his home 
upon retirement under the provisions of section 3 of the act of June 24, 
1935, 49 Stat. 421, is no greater than that secured by him incident to his 
own travel, and payment of such cost is not authorized where the travel 
was not commenced by the dependents within one year from the date of 
retirement. 5 


Acting Comptroller General Elliott to Maj. E. C. Morton, United States Army, 
September 11, 1936: 

There has been received by reference from the Chief of Finance 
your letter of July 29, 1936, transmitting voucher in the sum of 
$179.48, in favor of Technical Sergeant Oscar Anderson, United 
States Army, retired, covering transportation of dependents from 
Columbus, Ohio, to McMinnville, Oreg. 

By paragraph 25, S. O. 127, dated War Department, May 31, 1935, 
Technical Sergeant Oscar Anderson, DEML, then on duty with the 
R. O. T. C., Ohio State University, Columbus, Ohio, was placed on 
the retired list effective May 31, 1935, and was directed to be sent 
to his home. The voucher submitted with your letter represents the 
commercial cost of transportation for a lawful wife and a 14-year old 
son from Columbus, Ohio, to McMinnville, Oreg., and it is reported 
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the travel was performed by the dependents between June 30 and 
July 12, 1936. The question presented is whether payment of trans- 
portation expenses of dependents from the last duty station to the 
home of a retired enlisted man upon retirement is authorized where 
the travel was commenced more than a year after retirement. Sec- 
tion 3 of the act of June 24, 1935, 49 Stat. 421, provides: 

During the fiscal year 1935 and thereafter, the words “permanent change 
of station” as used in section 12 of the act approved May 18, 1920 (41 Stat. 
604), as amended, shall be held to include the home of an officer or man to 
which he is ordered in connection with retirement. 

With respect to travel of an officer who is retired, or who is 
relieved from active duty and directed to proceed to his home, the 
travel must be performed within 1 year to entitle him to mileage 
(8 Comp. Gen. 327, 331, and cases cited therein) ; AR 35-4830, para- 
graph 1 (b) (4) (a), and it has been held that a retired enlisted man 
of the Army authorized to travel to his home by privately owned 
automobile, who actually commenced travel thereto on the last day 
of the year following his retirement, is entitled to mileage for the 
entire distance to his home, notwithstanding the travel is not com- 
pleted until after the expiration of 1 year subsequent to the effective 
date of retirement, 15 Comp. Gen. 987. 

It has been held that transportation furnished dependents on 
change of station under section 12 of the act of May 18, 1920, 41 
Stat. 604, should be within a reasonable time after the issuance of 
orders therefor, and that what was a reasonable time was in the first 
instance a matter for determination by the heads of the departments 
whose personnel were within the act; 1 Comp. Gen. 90; also, that the 
same rule applied with respect to travel of dependents where pay- 
ment in money was authorized equal to the commercial cost of such 
transportation under section 12 of the act of June 10, 1922, 42 Stat. 
631. 2 Comp. Gen. 116; 4 éd. 41; 7 id. 258. 

The right of an officer or enlisted man to mileage for ordered 
travel to his home within 1 year from date of retirement is predi- 
cated primarily upon a determination that travel within one year 
under circumstances of retirement is a “reasonable time.” In 8 Comp. 
Gen. 327 it was stated, page 330: 

* %* * Where an officer remains at the place at which retired for a year 
after retirement, that place, for the purpose of mileage for travel to his home 
on retirement, is to be treated as his home, by the fact of his remaining 
there, no matter what the cause, and the officer’s statements to the contrary 
either at the time of retirement or afterwards, do not change the fact that it was 
his place of residence for a year, a place of residence which he may change if 
he so desired, but if so changed over a year afterwards, gives no more right to 
mileage under his retirement order than subsequent changes in his place of 
residence. 

The rigkt of an officer or enlisted man of the Army to payment 
for the cost of transportation of his dependents from his last duty 
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station to his home upon retirement under the provisions of section 
3 of the act of June 24, 1935, is merely coextensive with, and no 
greater than the rights secured by him incident to his own travel. 
He is properly denied mileage where travel commences more than 
1 year after the orders to proceed home upon retirement, and based 
upon the same reasoning, he is not entitled to transportation of his 
dependents at Government expense where they did not commence 
travel within 1 year from the date of the order. Payment of the 
voucher is not authorized. 


(A-80203) 


WITNESSES—FEES AND EXPENSES—LIMITATIONS AND AVAILABILITY 
OF FEDERAL ALCOHOL ADMINISTRATION APPROPRIATION 


The appropriation for the Federal Alcohol Administration for the fiscal year 
1937, 49 Stat. 1834, is available for payment of fees and expenses of wit- 
nesses subpoenaed pursuant to authority conferred through section 2 (g) 
of the Federal Alcohol Administration Act of 1935, 49 Stat. 978, but such 
compensation is subject to the limitations imposed for the fiscal year 1937 by 
the Department of Justice appropriation act, 49 Stat. 1331. 


Acting Comptroller General Elliott to the Secretary of the Treasury, September 


» 1936: 


This office is in receipt of a letter dated August 19, 1936, from the 
Administrator of the Federal Alcohol Administration Division, 
Treasury Department, requesting decision on a question therein 
presented, as follows: 


An opinion is respectfully requested whether or not the appropriation “For 
the purpose of administering the provisions of the Federal Alcohol Administra- 
tion Act, 1937” is available to pay subpoena fees, traveling expenses and sub- 
sistence allowances of witnesses summoned by me to testify at hearings held 
in connection with contemplated denials of applications for basic permits to 
engage in the alcoholic beverage industries and hearings upon proceedings for 
the suspension, revocation, or annulment of such basic permits. 

Section 4 (b) of the Federal Alcohol Administration Act (49 Stat. 977) 
provides for the holding of hearings in connection with applications for basic 
permits, and section 4 (e) of said act provides for hearings in connection with 
suspension, revocation, or annulment of basic permits. Section 2 (g) of the 
Federal Alcohol Administration Act provides as follows: 

“(g) The provisions, including penalties, of sections 9 and 10 of the Federal 
Trade Commission Act, as now or hereafter amended, shall be applicable to 
the jurisdiction, powers, and duties of the Administrator, and to any person 
(whether or not a corporation) subject to the provisions of laws administered 
by the Administrator.” 

By section 9 of the Federal Trade Commission Act (38 Stat. 722; 15 U. 8. 
CG. A., See, 49) the Commission is given the power “to require by subpoena 
the attendance and testimony of witnesses and the production of all such 
documentary evidence relating to any matter under investigation.” This sec- 
tion further provides that “witnesses summoned before the Commission shall 
be paid the same fees and mileage that are paid witnesses in the courts of the 
United States.” 

The Federal Alcohol Administration appropriation (Public, No. 761, 74th 
Congress) is as follows: 

“Salaries and expenses.-—For the purpose of administering the provisions of 
the ‘Federal Alcohol Administration Act’, approved August 29, 1935 (49 Stat. 
977), including personal and other services and rent in the District of Columbia 
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and elsewhere; supplies and materials; equipment ; communication service; sta- 
tionery; travel and subsistence expenses as authorized by law; maintenance, 
repair, and operation of automobiles; law books, books of reference, magazines, 
periodicals, and newspapers; contract stenographic reporting service; the se- 
curing of evidence of violations of the act; and miscellaneous and contingent 
expenses ; $475,000.” 

It appears to me that the authorization for expenditures for “the securing 
of evidence of violations of the act” is a sufficient authorization for payment of 
subpoena fees, traveling expenses and subsistence allowances of witnesses out 
of the appropriation. 

In this connection your attention is respectfully directed to Comptroller Gen- 
eral McCarl’s decision of December 29, 1922 (2 C. G. 414), wherein it was held 
that the appropriation “Enforcement of Narcotic and Prohibition Acts, Internal 
Revenue, 1923” was available to pay the reasonable and necessary traveling 
expenses, including subsistence, of witnesses necessary to establish the illegal 
manufacture or sale of intoxicating liquors on which the taxes and penalties 
assessed or imposed under section 35 of the National Prohibition Act (41 Stat. 
317) might be collected. As pointed out by Comptroller General McCarl, the 
manufacturer or seller proceeded against for the collection of the taxes and 
penalties was entitled to a hearing before the taxes or penalties were collected. 
Similarly, under the Federal Alcohol Administration Act applicants for basic 
permits are entitled to hearings before the applications are denied. Likewise, 
permittees are entitled to hearings before their basic permits may be suspended, 
revoked, or annulled. The appropriation which was the subject of Comptroller 
General McCarl’s decision above cited is found in 42 Stat. 366, at page 376, and 
provided in part as follows: 

“For expenses to enforce the provisions of the ‘National Prohibition Act’ 
and * * * including * * * the securing of evidence of violations of 
the acts * * *,.” 

It will be noted that the language “the securing of evidence of violations of 
the acts” used in that appropriation is identical with the language used in the 
current appropriation for this administration, except insofar as the word “act” 
appears in our appropriation in place of the word “acts”. 


2 * * * * * * 


We are at the present time holding a number of hearings in connection with 
contemplated denials of applications for basic permits at which the testimony 
of witnesses is frequently essential in order to adequately develop the grounds 
for denying the permits sought, and we shall, in the near future, commence 
to hold hearings in connection with proceedings to suspend, revoke, or annul 
basic permits, at which time the testimony of witnesses will undoubtedly be 
even more essential. The subpoena power granted to us by the provisions of 
the Federal Alcohol Administration Act is, therefore, of great value. Should 
it be held that the Administration’s appropriation is not available to pay 
subpoena fees, traveling expenses and subsistence allowances of witnesses, it is 
possible that the power to punish witnesses for contempt of the Administra- 
tion’s subpoenas would be lost. If this should result, we will be practically 
paralyzed in our efforts to enforce the provisions of the Federal Alcohol 
Administration act. 


While the 1937 appropriation for the Federal Alcohol Administra- 
tion, act of June 23, 1936, 49 Stat. 1834, does not specifically provide 
for the payment of witness fees, such appropriation is stated to be 
“For the purpose of administering the provisions of the ‘Federal 
Alcohol Administration Act’, approved August 29, 1935,” and as 
section 2 (g) of that act, 49 Stat. 978, by express reference makes 
applicable to the Federal Alcohol Administration the provisions of 
section 9 of the Federal Trade Commission Act, 38 Stat. 722, con- 
ferring the power to require by subpoena the attendance and testi- 
mony of witnesses and providing that witnesses summoned shall be 
paid the same fees and mileage that are paid witnesses in the courts 
of the United States, you are advised that this office is not required 
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to object to the use of the said appropriation for the compensation 
of witnesses pursuant to such statutory provisions. A-73262, April 
18, 1936. 

The compensation of witnesses in United States courts is governed 
by section 3 of the act of April 26, 1926, 44 Stat. 324, as temporarily 
amended by section 323 of the act of June 30, 1932, 47 Stat. 413, 
partially continued in effect during the fiscal year 1937 by a pro- 
vision in the Department of Justice appropriation act of May 15, 
1936, 49 Stat. 1309 at page 1331, and payments to witnesses summoned 
before the Federal Alcohol Administration should be in accordance 
therewith. 


(A-77207) 


COMPENSATION—DOUBLE—ARMY WARRANT OFFICER RETIRED FOR 
DISABILITY IN LINE OF DUTY 


A warrant officer of the Army retired for disability incurred in line of duty, 
who has had no service as a commissioned officer, may be appointed to 
a civilian position in the Federal service without regard to the dual 
compensation acts of July 31, 1894, 28 Stat. 205, as amended by the act 
of May 31, 1924, 43 Stat, 245; May 10, 1916, 39 Stat. 120, as amended by 
the act of August 29, 1916, 39 Stat. 582, and section 212 of the Economy 
Act of June 30, 1932, 47 Stat. 406. 


Acting Comptroller General Elliott to the Acting Secretary of War, September 
936: 


’ 


Your letter of August 27, 1936, is as follows: 


Mr. Philip T. Post has been appointed to the position of clerk, CAF-4, at 
$1,800 per annum in the Engineer Department, Baltimore, Maryland, by selec- 
tion from civil service certificate furnished by the Civil Service district manager. 
It develops that Mr. Post is a retired warrant officer of the United States Army, 
retired for disability, under paragraph 10, Special Orders 268, War Department, 
November 16, 1933, copy of which is inclosed. 

While Mr. Post is a retired warrant officer, he has never been a commissioned 
officer at any time. The question therefore arises as to whether his case comes 
within the provisions of section 212 of the Economy Act of June 30, 1932, 
Public, No. 212, 72d Congress, the language of which refers to commissioned 
officers alone. Attention is invited to the fact that in the Pay Adjustment Act 
of 1922 (U. 8S. C. title 37), referred to in section 212 of the Economy Act of 
June 30, 1932, a distinction is made between the terms “commissioned officer” 
and “commissioned warrant officer” and “warrant officer.” It is thought that 
this distinction may be taken to indicate that the term “commissioned officer” 
contained in section 212 of the Economy Act is not to be understood as including 
commissioned warrant officers or warrant officers. It is not clear therefore 
that Mr. Post comes within the provisions of law cited, and a ruling is requested 
as to whether he is to be considered as subject to the provisions of the act in 
that the combined retired pay and the compensation paid in his present posi- 
tion may not exceed $3,000 per annum. 

If the answer to the question presented in the preceding paragraph should 
be in the affirmative, a ruling is requested as to whether Mr. Post has the 
he has no choice in the matter, is it mandatory that his retired pay be reduced 
to such a degree that the combined compensations will not exceed $3,000. If 
he has no choice in the matter, is it mandatory that his retired pay be reduced 
the needed amount? 


While not material in this case in view of the foregoing state- 
ment it is not inappropriate to call to your attention the fact that 
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a commissioned warrant officer (so far as known the grade or rank 
does not exist in the Army) is a commissioned officer and is within 
the plain language of section 212 of the Economy Act. 

Extract from Special Orders of the War Department No. 268, 
dated November 16, 1933, states as follows: 


Warrant Officer Philip T. Post, W-800260, having been found by an Army 
retiring board incapacitated for active service on account of physical disa- 
bility incident thereto, and sueh findings having been approved by the Presi- 
dent, his retirement from active service under the provisions of section 4a 
of the act of Congress approved June 4, 1920, and section 1251, Revised Stat- 
utes, effective November 30, 1933, is announced. 


Section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, 
provides as follows: 


(a) After the date of the enactment of this act, no person holding a civilian 
office or position, appointive or elective, under the United States Government 
or the municipal government of the District of Columbia or under any corpora- 
tion, the majority of the stock of which is owned by the United States, shall 
be entitled during the period of such incumbency, to retired pay from the 
United States for or on account of services as a commissioned officer in any 
of the services mentioned in the Pay Adjustment Act of 1922 (U. S. C,, 
title 87), at a rate in excess of an amount which, when combined with the an- 
nual rate of compensation from sueh civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired pay 
amounts to or exceeds the rate of $3,000 per annum such person shall be en- 
titled to the pay of the civilian office or position or the retired pay, whichever 
he may elect. As used in this section, the term “retired pay” shall be construed 
to include credits for all service that lawfully may enter into the computation 
thereof. 

(b) This section shall not apply to any person whose retired pay plus 
civilian pay amounts to less than $3,000: Provided, That this section shall 
not apply to regular or emergency commissioned officers retired for disability 
incurred in combat with an enemy of the United States. 


The National Defense Act of June 4, 1920, 41 Stat. 760, provides 
separately for “officers”, “warrant officers”, and “enlisted men” of the 
Army, section 4a of the statute with relation to “warrant officers” 
being as follows: 


Warrant officers.—In addition to those authorized for the Army Mine Planter 
Service, there shall be not more than one thousand one hundred and twenty 
warrant officers, including band leaders, who shall hereafter be warrant officers. 
Appointments shall be made by the Secretary of War from among noncom- 
missioned officers who have had at least ten years’ enlisted service; enlisted 
men who served as officers of the Army at some time between April 6, 1917, and 
November 11, 1918, and whose total service in the Army, enlisted and com- 
missioned, amounts to five years; persons serving or who have served as 
Army field clerks or field clerks, Quartermaster Corps; and, in the case of 
those who are to be assigned to duty as band leaders, from among persons 
who served as Army band leaders at some time between April 6, 1917, and 
November 11, 1918, or enlisted men possessing suitable qualifications. Here- 
after no appointments as Army field clerks or field clerks, Quartermaster Corps, 
shall be made. Warrant officers other than those of the Army Mine Planter 
Service, shall receive base pay of $1,320 a year and the allowances of a sec- 
ond lieutenant, shall be entitled to longevity pay and to retirement under the 
same conditions as commissioned officers; and shall take rank next below 
second lieutenant and among themselves according to the dates of their 
respective warrants. 


Section 9 of the Joint Pay Act of June 10, 1922, 42 Stat. 629, men- 
tioned in section 212 of the Economy Act quoted above, fixes the 
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base pay rates of warrant officers and provides for longevity increases 
on a different basis than that provided by law for commissioned 
officers, Warrant officers of the Army Mine Planter Service were 
created by the act of July 9, 1918, 40 Stat. 881, and in decision of 
April 10, 1919, 26 Comp. Dec. 756, it was held that they were neither 
commissioned officers nor enlisted men within the meaning of the act 
of June 30, 1902, 32 Stat. 512, authorizing increase of pay for for- 
eign service. Compare 6 Comp. Dec. 495, holding that warrant offi- 
cers of the Navy are not included in a statutory provision applicable 
to commissioned officers. To accomplish other objects of the act 
warrant officers were specifically included within the definition of 
the term “commissioned officer” in the War Risk Insurance Act of 
October 6, 1917, 40 Stat. 401. In order to fix the money allowance 
for subsistence for warrant officers on the same basis as that provided 
for commissioned officers in the first pay period, it was necessary to 
so provide specifically by statute. See section 11 of the act of June 
10, 1922, 42 Stat. 630 and 6 Comp. Gen. 550. 

It seems clear, therefore, that the phrase underscored in the quota- 
tion of section 212 of the Economy Act, viz, “for or on account of 
service as a commissioned officer” was not intended to and does not 
include service as a warrant officer of the Army, and that a warrant 
officer of the Army who has never been a commissioned officer and 
has been retired as a warrant officer, as in the case of Philip T. Post, 
is not subject to the restrictions of section 212 of the Economy Act. 

The dual compensation act of July 31, 1894, 28 Stat. 205, as 
amended by the act of May 31, 1924, 43 Stat, 245, provides as follows: 

* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized thereto by law; 
but this shall not apply to retired officers of the. Army or Navy whenever they 
may be elected to public office or whenever the President shall appoint them 
to office by and with the advice and consent of the Senate. Retired enlisted 
men of the Army, Navy, Marine Corps, or Coast Guard retired for any cause, 
and retired officers of the Army, Navy, Marine Corps, or Coast Guard who 
have been retired for injuries received in battle or for injuries or incapacity 


incurred in line of duty shall not, within the meaning of this section, be con- 
strued to hold or to have held an office during such retirement. 


The Dual Compensation Act of May 10, 1916, as amended by the 
act of August 29, 1916, 39 Stat. 120, 582, provides as follows: 


Src. 6. That unless otherwise specially authorized by law, no money ap- 
propriated by this or any other act shall be available for payment to any person 
receiving more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum, but this shall not apply to retired officers 
or enlisted men of the Army, Navy, Marine Corps, or Coast Guard, or to officers 
and enlisted men of the Organized Militia and Naval Militia in the several 
States, Territories, and the District of Columbia * * * 


It has been held that a warrant officer of the Army is an “officer” of 
the Army. 6 Comp. Gen. 433; also that warrant officers of the Navy 
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are “officers” of the Navy. Brown v. United States, 113 U. S. 568, 
and Katzer v. United States, 52 Ct. Cls. 32. 

His retirement having been for disability incurred in line of duty 
he would not be regarded as holding an office within the meaning 
of the dual compensation act of 1894, as amended, and being a retired 
officer of the Army he would be excepted from the restrictions of the 
dual compensation act of 1916, as amended. 

You are advised, therefore, that if he is otherwise qualified, there 
appears to be no legal objection to the appointment of Philip T. 
Post to the civilian position as proposed; that his retired pay will 
not be reduced thereby; and that his salary rate in the civilian 
position may be fixed without regard to any of the cited dual com- 
pensation statutes. 


(A-80378) 
FEES—FOREIGN SERVICE—REFUNDS 


Fees collected by an American consul may not be refunded where the defect 
in the services rendered, and because of which refund is claimed, was due 
to the failure to inform the consul as to the services desired and the 
purpose sought to be accomplished. 


Acting Domptvetien General Elliott to the Secretary of State, September 12, 
1936: 


There has been received your letter of August 31, 1936, as follows: 


There is enclosed for your consideration a copy of despatch no. 43 dated 
August 7, 1936, received from the American consular officer in charge at Birm- 
ingham, England, reporting the request of the solicitor employed by Miss 
Florence Ellen Rippingille for refund of notarial fees for the authentication of 
the signature and seal of the British notary on certain documents, it being 
claimed that the authentications were not worded in such a way as to conform 
to the relevant New York law on the subject. 

Inasmuch as a measure of responsibility would appear to rest with the 
consulate for the manner in which the authentications were prepared, your 
decision is requested as to whether the Consul may properly refund the fees in 
this instance. 


The copy of despatch, referred to in the first paragraph of your 
letter, is as follows: 


I have the honor to request that I be advised whether refundment of fees, on 
a basis of the following, which I have ascertained to be the relevant facts in the 
case, would be proper. 

On February 28, 1936, Florence Ellen Rippingille called at the consulate and 
handed in for attention certain documents to which she had sworn before a 
British notary public. Miss Rippingille knew that something had to be done 
at the consulate in connection with the documents referred to but what, she did 
not say and did not know. The consulate authenticated the signatures and 
seal of the British notary on the documents, collected the prescribed fees for 
its services and returned the documents to Miss Rippingille. Later, the docu- 
ments were brought back to the consulate by Miss Rippingille’s solicitor who 
stated that the consulate’s services in connection with them had proven of 
no avail. 

An examination of the authentications in question reveals the fact that they 
were not worded in such a way as to conform with the relevant New York 
law on the subject. 
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In the foregoing circumstances, the consulate respectfully requests to be 
advised whether it may be considered as having been “entirely at fault” within 
the meaning of that term as employed in note 3 to section 531 of the Consular 
Regulations, in order that the consulate may know whether it may properly 
refund the fees charged Miss Rippingille in connection with the services in 
question. 


The decisions of this office are to the effect that consular fees col- 
lected for services rendered are authorized to be refunded only where 
there has been a defect in the service performed by the consular 
officer or where, for any reason, the services have been improperly 
rendered. See 1 Comp. Gen. 276; and 10 id. 220. 

It is understood from your submission that any defect in the serv- 
ices rendered by the American consul at Birmingham, England, in 
this instance was due to the failure of Miss Rippingille properly to 
inform the consul as to the services desired and the purpose sought to 
be accomplished thereby. Under such circumstances the refund of 
the fees collected for the services is not authorized. 


(A-79471) 


TENNESSEE VALLEY AUTHORITY—CLAIMS AND PAY ROLL 
PAYMENTS—SUPPORTING DATA 


The Tennessee Valley Authority is not exempted from the provisions of section 
3 of the act of March 5, 1928, 45 Stat. 193, requiring that the reasonable 
value of quarters, subsistence, etc., furnished employees “shall be deter- 
mined and considered as a part of the compensation in fixing the salary 
rate of such civilians”, and such determination should be in advance, based 
upon the reasonable value of allowances furnished, and, if practicable, be 
fixed on the same basis as the salary of the employee concerned. 

Claims payments made from appropriated moneys under the administrative 
direction of the Tennessee Valley Authority, including payments on claims 
for amounts due deceased or incompetent employees, are subject to audit 
by the General Accounting Office and should be supported by evidence 
necessary to show their correctness and legality. 

The pay rolls of the Tennessee Valley Authority should show the designations 
or titles of positions, the salary grades, the total salary rates—consid- 
eration to be given the provisions of the Classification Act of 1923 as 
extended to the field service by section 2 of the Brookhart Salary Act, 
46 Stat. 1005, in establishing the grades—and in cases of supplemental 
payments to employees, the voucher number on which originally paid, the 
date of payment, and the name of the disbursing officer concerned. 

There should be furnished in connection with payments to employees of the 
Tennessee Valley Authority paid by the hour the total number of service 
hours for a pay period during which such employees are required to work, 
and where the hours worked are in excess of the total number of service 
hours for the pay period, proper explanation should appear on the pay 

roll showing the days on which the overtime was worked. 





Acting Comptroller General Elliott to the Treasurer, Tennessee Valley Author- 
ity, September 14, 1936: 


Reference is made to letter of the Audit Division of this office to 
you dated May 27, 1936, as follows: 


In the examination of your account for the month of July 1935, the follow- 
ing discrepancies have been noted: 
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Deductions for meals, dormitory, etc., have been made on numerous vouchers. 
This office should be furnished with a schedule showing the rates used in de- 
termining the amount to be deducted under each head. 

Amounts due deceased or incompetent employees have been paid to the indi- 
viduals claiming same, under form no. 1055 attached to the vouchers, whereas 
General Regulations No. 42, Supplement No. 1, 7 Comp. Gen. 848, 849, pre- 
scribes that claims of whatever character against the United States covering 
amounts due deceased or incompetent employees are for the General Account- 
ing Office to adjust by direct settlement. 

Employees on a per annum basis have been paid at various rates. It is 
requested that this office be furnished a schedule of rates of pay for the differ- 
ent designations shown. 

Numerous youchers contain payments which appear to be supplemental to 
prior payments to the employees. In each of such cases citation to the original 
voucher by disbursing officer’s voucher number, date of payment and the name 
of the disbursing officer who made the payment, should be furnished. 

Where employees are paid on an hourly basis, the total number of service 
hours for the pay period should be shown. In case the hours worked exceed 
the total number of service hours, the days indicating the number of hours per 
day on which services were performed should be shown. 

It is also noted that many payments have been made to employees without 
a showing on the pay rolls of their designations. The designation of each 
employee is required. 

The foregoing circumstances are brought to your notice with a view to 
avoiding the suspension of similar items in vouchers submitted to this office 
in future accounts, and your early reply advising this oflice of the action taken 
in this regard will be appreciated. 


The following reply, dated July 17, 1936, was received from the 
comptroller of the ‘Tennessee Valley Authority : 


This is in reply to your letter of May 27, addressed to Mrs. F. D. Goodrich, 
treasurer, and referred by her to this office for reply. In this letter you 
bring to our attention several discrepancies noted in our accounts submitted 
for the month of July 1935, and you request that we inform you regarding 
any action taken by us with a view toward avoiding such discrepancies on 
future accounts submitted by us. 

Taking these various discrepancies in order as listed in your letter, you 
state first: “Deductions for meals, dormitory, etc., have been made on numerous 
vouchers. This office should be furnished with a schedule showing the rates 
used in determining the amount to be deducted under each head.” 

Such a schedule could be furnished by us, but we question its usefulness 
unless you are also furnished with additional information which will enable 
you to determine the correct rate to be applied. 

At the present time prices of dormitory rooms and meals vary according 
to the location of the camp. Within the same camp deductions for meals will 
vary according to the number of meals missed during the pay-roll period. 
Prices for dormitory rooms also vary according to the location of the rooms 
(corner or outside), the number of occupants, et cetera. Needless to say, there 
also will be wide variation in rates for house rental and various other charges 
appearing as pay-roll deductions. Our field offices regularly check these 
matters. j 

It therefore appears that in order for you to verify all pay-roll deductions, it 
will be necessary for you to have not only the schedules showing various rates 
of charges, but also a great amount of detailed information regarding number 
of meals taken by employees, location and number of occupants in dormitory 
rooms, location and type of houses, kwh consumption of electricity, and the 
like. In the past our procedure was accepted by the field auditors of the 
General Accounting Office. 

The second point raised in your letter has to do with the settlement of 
claims for amounts due deceased or incompetent employees directly by the 
Tennessee Valley Authority, rather than by submitting these claims to the 
General Accounting Office for settlement. 

As stated by us on previous occasions, the Tennessee Valley Authority main- 
tains that it is authorized to settle claims direct rather than by submitting 
them to the General Accounting Office for adjustment and settlement. 
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Section four of the Tennessee Valley Authority Act provides that the Cor- 
poration may sue and be sued in its corporate name. The power to settle and 
compromise claims is necessarily implied not only from the section of the 
TVA Act mentioned above, but from the very nature of the Authority as an 
independent corporate entity. To establish a corporation to engage in wide- 
spread activities, and to impose upon it the liability to sue while denying to 
it the corresponding power to protect itself by compromise would be an act 
of folly. No such intention may reasonably be imputed to Congress. The 
language of the Act is not only susceptible of a different interpretation but a 
different construction is required by the decision of the United States Supreme 
Court in the case of United States ex rel. Skinner and Eddy Corporation v. 
McCarl, 275 U. 8S. 1, 48 Sup. Ct. 12, which clearly sustains the position of 
the Authority. 

The next section of your letter requests that your office be furnished with 
a schedule of rates of pay for the different designations shown on our annual 
payrolls. 

We are unable to comply with this request as at the present time the desig- 
nations used on our payrolls for employees on an annual basis are not related 
to the rates of pay. In other words, different employees may receive varying 
rates of pay although shown on the payrolls under the same designation. 

At the present time our Personnel Department is working on a system of 
standard designations which will be related to rates of pay and which there 
fore may be used for verifying the rates shown on payrolls. Your office will 
be furnished with a copy of this schedule of designations as soon as it is 
completed and adopted. 

Your letter next refers to vouchers covering payments which appear to be 
supplemental to prior payments to employees, and which do not carry the 
proper citation to the original voucher showing the disbursing officer’s voucher 
number, date of payment, and the name of the disbursing officer who made 
the payment. 

This condition evidently occurs where short-form payroll vouchers are pre- 
pared to provide payment to employees for a portion of time occurring during 
transfer when their names are dropped from one payroll and before they are 
entered on the payroll of another division, and for other purposes, such as 
error in the original payroll voucher, et cetera. We are arranging to show the 
information requested on these vouchers in the future. 

You next request that where employees are paid on an hourly basis, the 
total number of service hours for the pay period should be shown, and that 
in case the hours worked exceed the total number of service hours, the days 
indicating the number of hours per day on which services were rendered should 
be shown. 

Verification of payments made on hourly payrolls are regularly made by our 
field officers. This procedure was accepted as satisfactory by field auditors from 
the General Accounting Office engaged in examination of our accounts. 

Submission by us of the information requested by you would involve a 
complete reorganization of our payroll forms, and considerable change in our 
field payroll procedure. 

The next paragraph of your letter states that many payments have been 
made to employees without a showing on the payrolls of their designations, and 
you request the designation of each employee be supplied. 

This ‘statement evidently refers to our short-form payrolls which we find 
have not always carried such designations in the past. We are therefore 
arranging to see that these designations are shown in accordance with your 
request. 


The act of August 12, 1935, 49 Stat. 597, provides that—with a 
certain exception not here involved—all funds made available for 
the use of the Tennessee Valley Authority “shall be * * * ac- 
counted for as one fund.” 

Pursuant to section 3622, Revised Statutes, as amended by the 
Budget and Accounting Act of June 10, 1921, 42 Stat. 24, there is 
required to be transmitted to the General Accounting Office the ac- 
counts of accountable officers of the United States “with the vouchers 
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necessary to the correct and prompt settlement thereof.” See letter 
to you dated April 23, 1936, A-51298. All vouchers transmitted with 
the accounts, including pay rolls, must be in such form and sup- 
ported by such evidence as to facilitate the performance of the audit 
function imposed by law upon this office. 

In letter dated November 6, 1935, A-44024, the Chairman of the 
Board of Directors, Tennessee Valley Authority, was advised: 

You will appreciate, of course, that inasmuch as it is the responsibility of 


this office to allow or disallow credit for payments appearing in an account, it 


is for this office to determine what proofs are necessary to justify allowance 
ef credit. 


* * *” * * * * 

It is not to be assumed that the accountable officer of the Authority is without 
knowledge of accountability requirements but if doubt should arise as to what 
is necessary in any unusual circumstance or condition the matter may be sub- 
mitted here. Otherwise, any lack of proper and satisfactory support for pay- 
ments appeuring in the account will necessitate a withholding of credit until 
properly and duly supported as to correctness and legality. 

* * * * * + * 

The accountable officer will be advised of any exceptions determined to be 
necessary by this office, and as they arise in the examination of the accounts 
by this office, in order that such exceptions may be administratively responded 
to, and only such exceptions as are found ultimately to require disallowance 
will be necessary for listing as unauthorized payments in the audit report. As 
to these, the accountable officer will have been fully advised and your Authority 
afforded opportunity to make full explanation. 

A copy hereof is being transmitted to the accountable officer of the Author- 
ity and the cooperation of all concerned will be appreciated. 

Pursuant to the last portion of the quoted letter, the letter of May 
27, 1936, to you was to advise you of the evidence deemed essential 
to support your claim of credit for the payments for personal serv- 
ices engaged by the Tennessee Valley Authority. In the audit of 
accounts this office is required by law to determine the legality of 
expenditures of appropriated funds independently of the adminis- 
trative office, and may not, therefore, accept the unsupported con- 
clusions of the administrative auditors as to the correctness or le- 
gality of payments. Hence, there must be furnished this office, with 
the accounts of the disbursing officer, sufficient data to permit an inde- 
pendent audit. With the accounts so far received from the Tennessee 
Valley Authority there has not always been furnished sufficient in- 
formation to authorize allowance of credit for the payments in- 
volved and the letter from the Comptroller of the Tennessee Valley 
Authority would seem to’indicate either a misunderstanding of the 
audit functions of this office or a failure to comprehend the nature 
of the detailed information necessary to determine credit for pay- 
ments from appropriated funds. 

Referring to the second paragraph of office letter of May 27, 1936, 
supra, your attention is invited to section 3 of the act of March 5, 
1928, 45 Stat. 193, as follows: 


The head of an executive department or independent establishment, where, in 
his judgment, conditions of employment require it, may continue to furnish 





240 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry service; and appropriations for the fiscal 
year 1929 and thereafter of the character heretofore used for such purposes 
are hereby made available therefor: Provided, That the reasonable value of 
such allowances shall be determined and considered as part of the compensa- 
tion in fixing the salary rate of such civilians. 

Note particularly the requirement in the proviso with respect to 
determination of the “reasonable value” of the allowances which rea- 
sonable value is to be considered as part of the compensation. 

Nothing appears in the Tennessee Valley Authority Act, as 
amended, to exempt personnel payments made by the Tennessee 
Valley Authority from the requirements of the quoted statute. In 
fixing the total salary rate of a position there must be included the 
determined value of the allowances furnished in kind, that is, quar- 
ters, subsistence, etc., and only the net amount after deduction of the 
determined value of such allowances is authorized to be paid in cash 
to the employees. The value of allowances furnished in kind, partic- 
ularly quarters, should be the value to the employees, that is, the 
amount an employee in a similar salary status would be relieved from 
paying commercially. The value of quarters should not necessarily 
be based upon the investment of the Government in the building, 
nor the rental value to the Government. The rates—that is, the 
reasonable value to the employee—should be determined in advance 
and, if practicable, fixed on the same basis as the salary rate, viz, 
per annum, per diem, etc. The basis may be either on full time or 
when on actual duty, and if the determination is on the basis of 
full time, no deduction should be made in favor of the employee who 
is absent and does not utilize available allowances. In either event. a 
fixed value should be determined, stated in schedules or regulations 
transmitted to this Office, and regularly deducted on the pay rolls. 
There should be uniformity and regularity in such matters. See 
5 Comp. Gen. 236; id. 957; 6 id. 120; id. 332; id. 484; 7 id. 336; 8 id. 
628; 9 id. 528; and 10 id. 493. 

Reference is made to the third paragraph of Office letter of May 
27, 1936. Notwithstanding the fact that the Tennessee Valley Au- 
thority may be sued and may have the authority to settle certain 
claims filed against it, all payments made under its administrative 
direction from appropriated moneys, incleding payments on claims 
for amounts due deceased or incompetent employees, are, of course, 
subject to audit by this Office and the accounts in which credit for 
such payments is claimed should contain such evidence and support- 
ing papers as are necessary to show that such payments are correct 
and legal. Otherwise, credit for the payments may not be allowed 
in the settlement of the account. 

It is understood from the quoted letter from the Comptroller that 
the pay-roll defects pointed out in paragraphs 4 and 7 of the letter 
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of May 27, regarding the absence of salary schedules and designation 
of positions, are soon to be corrected. The pay rolls should show the 
designation or title of the position, the salary grade (presumably 
Classification Act grades), the total salary rates, and the amounts de- 
ducted from the total salary rate of the employee concerned as 
representing the value of allowances furnished in kind for each pay 
period, and this Office should be furnished the schedule or other 
administrative order prescribing the determined value of allowances 
and the method used administratively in determining the amount to 
be deducted. In connection with this matter there would seem to be 
for consideration the provisions of the Classification Act of 1923 
as extended to the field service by section 2 of the Brookhart Salary 
Act of July 3, 1930 (46 Stat. 1005). 

It is understood the objection raised in the fifth paragraph of the 
office letter of May 27 is to be met. 

Referring to the sixth paragraph of said letter, you are advised 
that it is necessary for this office to be furnished the total number 
of service hours for a pay period during which employees paid by 
the hour are required to work and that in case the hours worked are 
shown to exceed the total number of service hours thus stated for 
pay period, an explanation should appear in the “Remarks” column 
of the pay roll, giving the days on which the overtime was worked. 

Prompt compliance with the requirements herein mentioned will 
facilitate the settlement of your accounts. 


(A-70371) 


EQUIPMENT—EXCHANGE OF OLD FOR NEW—EMERGENCY 
CONSERVATION WORK 


The exchange of old property in partial payment for new, without covering 
the value of the old into the Treasury as a miscellaneous receipt, not being 
authorized unless expressly provided for by statute, the provisions authoriz- 
ing such exchanges under Department of Agriculture appropriations may 
not be extended to Emergency Conservation Work appropriations expended 
under the direction and control of that Department. 


Acting Comptroller General Elliott to the Secretary of Agriculture, September 
936: 


5 


Your letter of June 1, 1936, asks that there be further considered 
the question which you set forth as follows: 


Reference is made to Decision A-70871, dated May 2, to Major E. C. Morton, 
Finance Officer, U. 8. Army. 

That decision is to the effect that in connection with the emergency conserva- 
tion work the Department of Agriculture may not apply its regulations, made 
in accordance with law (Title 5, Sec. 547, U. S. C.), authorizing the exchange 
of motor-propelled vehicles, tractors, road equipment, etc., or parts thereof, in 
whole or part payment for other vehicles, tractors, ete., or parts. This ‘is 
contrary to the impression the Department has had from the beginning of the 
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emergency work program, and in my opinion the question merits further 
consideration. 

The Emergency Conservation Act of March 31, 1933, authorized the President 
to make rules and regulations governing that activity. Section 14 of the Emer- 
gency Relief Appropriation Act of 1935, approved April 8, 1935, extended the 
time limit contained in the Act of March 31, 1933, to and including March 31, 
1937. Section 1 of the April 8 act contained an appropriation for the Civilian 
Conservation Corps, defined by Section 3, Title I of the Second Deficiency Appro- 
priation Act, fiscal year 1935, approved August 12, 1935, as embracing Emer- 
gency Conservation Work of the character carried on prior to April 1, 1935, 
under authority of the act of March 31, 1933. 

Section 5 of the “Regulations Governing the Fiscal Transactions of the 
Emergency Conservation Work”, approved April 17, 1933, and still in effect, is 
as follows: 

“Departmental regulations.—Procurement of services, supplies, and equip- 
ment from the Emergency Conservation Fund for use in connection with the 
Emergency Conservation Work will be made under the regulations, or pro- 
cedure of the procuring department.” 

From the outset it has been commonly understood that the intent of this 
paragraph was to enable each department to handle its transactions relating 
to the Emergency Conservation Work in accordance with its usual practices, 
recognizing that any variation from usual procedure and practice would be 
confusing, a continuous source of error and inimical to the best interests of 
the work. This Department has had no question whatever as to the propriety 
of proceeding under its regulations and in accordance with the usual practice 
of the Department, and there seems to be no doubt that that was the intention 
of section 5 of the regulations above quoted. In fact, had this not been the 
intention it would have been necessary to prescribe or designate other regula- 
tions to govern. Obviously since the personnel familiar with the regular activi- 
ties of the Department is necessarily utilized for the guidance and general 
supervision of the Emergency Conservation activities, the most efficient pro- 
cedure is to avoid so far as possible variations from established procedure, as 
contemplated by paragraph 5 of the regulations. 

In line with the impression above expressed, ECW procurements from the 
beginning have been made in accordance with the Department’s regulations 
(except when handled by States under the Supplemental Regulations for Emer- 
gency Conservation Work, approved by the Director and the President May 
20, 1933). The exchange of parts heretofore has not been questioned and regu- 
lations pertaining thereto have been considered as fully applicable to the work 
as any other regulations of the Department. The ruling that some of these 
regulations are inapplicable raises the question whether the Department's 
regulations generally may be so classed and creates uncertainty as to the rules 
that are to govern if the Department’s regulations may not be followed. I 
should appreciate it therefore if you would reconsider the conclusion in the 
May 2 decision. 


As there appears to be involved no mistake of fact, error in com- 
putation, or the production of new and material evidence, a recon- 
sideration of the former Comptroller General’s decision of May 2, 
1936, as to the particular matter there in question is not authorized. 
See United States v. Bank of Metropolis, 15 Peters, 377, 401; Cotton 
v. United States, 29 Ct. Cls. 207, 225; 1 Comp. Gen. 548; 2 id. 5; 4 id. 
636; 14 id. 734; and A-66863, July 21, 1936. It may be stated for 
your information, however, respecting the general question raised 
by your submission, that the long established rule that property of 
the United States may not, in the absence of express statutory au- 
thority therefor, be exchanged in partial payment for other property 
unless there exists authority to dispose of the property proposed to be 
exchanged and the value thereof be covered into the Treasury as a 
miscellaneous receipt, is in conformity with the provisions of section 
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3679, Revised Statutes (34 Stat. 48), that no Department of the 
Government shall expend in any one fiscal year any sum in excess 
of appropriations made by Congress for that fiscal year; of section 
3732, Revised Statutes, that no contract or purchase on behalf of the 
United States shall be made unless the same is authorized by law 
or is under an appropriation adequate to its fulfillment; of section 
3617, Revised Statutes, that the gross amount of all moneys received 
from whatever source for the use of the United States shall be paid 
into the Treasury without any abatement or reduction “of any de- 
scription whatever”, and of section 3618, Revised Statutes, that all 
proceeds of sales of old material, condemned stores, supplies, or other 
public property of any kind, with certain stated exceptions, “shall be 
deposited and covered into the Treasury as miscellaneous receipts, on 
account of ‘proceeds of Government property’, and shall not be with- 
drawn or applied except in consequence of a subsequent appropriation 
made by law.” 

The exchange of old property in partial payment for new property 
is in effect the sale of the old property and the application of its 
sale price to the purchase price of the new property and as it is ob- 
vious that such procedure directly augments the appropriations 
otherwise made available by the Congress for the purposes of the 
spending agency and thus clearly contravenes the statutory provisions 
cited, such procedure may not be viewed as lawful except where it 
is expressly authorized by statute. As to extending such authority 
under Department of Agriculture appropriations to expenditures 
under Emergency Conservation Work appropriations there would 
appear for application the principles of decision to you of August 
6, 1936, A-71966, holding that the provisions of the act of January 
31, 1931, 46 Stat. 1052, authorizing the payment of certain damage 
claims arising in the Forest Service from the applicable appropria- 
tions for the Forest Service furnish no legal basis to pay similar 
claims under appropriations for Emergency Conservation Work 
merely because such appropriations were being expended on Emer- 
gency Conservation projects under the direction and control of the 
Forest Service. 

Your submission is answered accordingly. 


(A-79474) 


COMPENSATION—OVERTIME—CUSTOMS SERVICE EMPLOYEES 


A customs inspector is not entitled to overtime compensation under the act of 
February 13, 1911, as amended by the act of February 7, 1920, 41 Stat. 402, 
for services performed on Sundays and holidays within the regular tour 
of duty for which he was allowed compensatory time off duty, it being 
within administrative discretion to adjust the working hours of individual 
inspectors to Include duty on Sundays and holidays. 
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Acting Comptroller General Elliott to Carl Ege, September 15, 1936: 


Reference is made to your letters of July 3 and August 10, 1936, 
requesting review of settlement no. 0564425, dated June 10, 1936, 
which disallowed your claim for overtime compensation under the 
provisions of the act of February 13, 1911, as amended by the act 
of February 7, 1920, 41 Stat. 402, for services alleged to have been 
rendered on Sundays and holidays from November 1, 1929, to June 
7, 1932, as a customs inspector at Detroit, Mich. 

In letter dated April 10, 1936, the Commissioner of Customs in 
reporting on your claim stated: 

The records of the Bureau would show that Mr. Ege performed no over- 
time services during these periods, all work having been performed during 
his regular tour of duty. Under these circumstances, there is no authority 
for paying Mr. Ege overtime compensation under the act of February 13, 1911, 
as amended. The claim is, accordingly, returned disapproved by this Bureau. 
And in letter dated May 8, 1936, making a further report, the Act- 
ing Commissioner of Customs stated: 

The services performed by Mr. Ege on the Sundays and holidays men- 
tioned were performed by him within the regular tour of duty, for which 
he was given compensatory time off duty. 

You contend among other things that you were not granted com- 
pensatory time off for all work on Sundays and holidays. It is 
necessarily the rule of this office that where there are disputed 
questions of fact between the administrative officer and a claimant, 
the report of the administrative officer must be accepted as the basis 
for settlement of the claim. 

Apparently you contend, also, that the law did not authorize 
granting compensatory time and that even if compensatory time 
was granted for all work on Sundays and holidays, nevertheless you 
would still be entitled to overtime compensation for such work. 

The amendatory act of February 7, 1920, 41 Stat. 402, contains 
the following provisions: 

Sec. 5. That the Secretary of the Treasury shall fix a reasonable rate of 
extra compensation for overtime services of inspectors, storekeepers, weighers, 
and other customs officers and employees who may be required to remain on 
duty between the hours of five o’clock postmeridian and eight o'clock ante- 
meridian, or on Sundays or holidays, to perform services * * * Provided 
furtner, That in those ports where customary working hours are other than 
those hereinabove mentioned, the Collector of Customs is vested with authority 
to regulate the hours of customs employees so as to agree with prevailing 
working hours in said ports, but nothing contained in this proviso shall be 
construed in any manner to affect or alter the length of a working day for 
customs employees or the overtime pay herein fixed. 

You will note from the first part of the quoted statute that it 
relates only to extra compensation for overtime service. In other 
words, there must have been service performed in addition to the 
regular tour of duty of the employee. The quoted proviso authorizes 
the collector of customs to adjust working hours of individual em- 
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ployees. At Detroit where there was such heavy travel between the 
United States and Canada during the period covered by your claim, 
unquestionably the statute authorized the collector of customs to fix 
the regular tour of duty of individual employees to embrace any 
eight hours of the day or night and any six days of the week and 
to vary the hours and days from time to time to meet the exigencies 
of the service. 


In decision of April 22, 1931, 10 Comp. Gen. 487, 489, the term 
“overtime” as used in the act of March 2, 1931, 46 Stat. 1467, 
applicable to the Immigration Service and practically identical with 
the Customs Service statute, was defined as follows: 


1. “Overtime” in the usual sense means time on duty in addition to the num- 
ber of hours fixed administratively as the regular workday of employees. 
To constitute overtime for the purpose of this act there must exist two 
factors, to wit, (1) time on duty in addition to the number of hours fixed 
administratively as the regular workday of the employees, and (2) time on 
duty for at least one hour between 5 p. m. and 8 a. m. on any day. There- 
fore, “overtime” for the purpose of this act may be defined as service of the 
character mentioned in the act of at least one hour between 5 p. m. and 8 a. m. 
of any day by inspectors and employees of the Immigration Service in addition 
to the number of hours administratively prescribed as their regular workday. 


Also, in the same decision, a question was stated and answered as 
follows: 


2. Is any distinction to be made between the officer whose regular shift of 
duty is after 5 p. m. and prior to 8 a. m. or on Sundays and holidays, and the 
officer who is compelled to work after 5 p. m. and prior to 8 a. m., or on Sun- 
days and holidays, in addition to his regular shift of duty ; 

2. This question may be answered that the employees of either class—that 
is, those whose regular shift is between 8 a. m. and 5 p. m. and those whose 
regular shift is between 5 p. m. and 8 a. m.—work “overtime” only as defined 
in the answer to question 1. See generally 2 Comp. Gen. 512. 


Each of your contentions has been given consideration but this 
Office is unable to conclude on the basis of the record before it that 
you are entitled to the overtime compensation claimed under said 
statute. 

You are advised, therefore, that the disallowance of your claim 
must be and is sustained. 


(A-80346) 


RETIREMENT—CIVILIAN—TONTINE DISPOSITION INVOLVING TWO 
PERIODS OF SERVICE 


The rule stated in 11 Comp. Gen. 481, that accredited service of an employee 
is to be considered as an entirety for the purpose of adjudicating claims 
for refund of retirement deductions, the character of the last separation 
only to be considered in determining whether the tontine is to be withheld 
or refunded, is applicable only to cases where there was no withdrawal 
from the retirement fund upon a prior separation, or, if there were such 
withdrawal, where redeposit of the full amount withdrawn is made after 
reentry into the service. 
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Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, September 15, 1936: 


Consideration has been given to your letter of August 27, 1936, 
as follows: 


Section 12 (b) of the Civil Service Retirement Act of May 29, 1930, reads in 
part as follows: 

“In the case of any employee to whom this Act applies who shall be trans- 
ferred to a position not within the purview of the Act, or who shall become 
absolutely separated from the service before becoming eligible for retirement 
on annuity, the amount credited to his individual account shall be returned 
to such employee together with interest at 4 per centum per annum compounded 
on June 30 of each year: Provided, That when any employee becomes involun- 
tarily separated from the service, not by removal for cause on charges of mis- 
conduct or deliquency, the total amount of his deductions with interest thereon 
shall be paid to such employee.” 

In the adjudication of claims for refund where two or more periods of 
service were involved, it was administratively determined that a former em- 
ployee’s right to the amount credited to his individual account in the retirement 
fund or to the total deductions, including tontine, was dependent on each in- 
dividual separation. It appeared to be the intent of the law that an involuntary 
separation not for cause on charges of misconduct or delinquency vested in 
the employee a right to the return of the $1.00 per month for the period in- 
volved, regardless of the reason for separation from some subsequent position, 
and that this title was not affected by a voluntary separation or discharge 
for cause from the latter service. Furthermore, it was not apparent that the 
withdrawal or non-withdrawal of the refund upon the first separation would 
have any bearing on this matter. 

In the case of Edith M. Strope, who was involuntarily separated due to re- 
duction in force on March 16, 1931; reemployed from June 12, 1931 to Novem- 
ber 7, 1981, when she resigned, payment was made in the usual manner, re- 
turning the tontine for the first period of service and withholding same cover- 
ing the second period. In the audit of the accounts of J. B. Schommer, dis- 
bursing clerk, Veterans’ Administration, exception was taken to so much of 
this refund as represented the tontine up to March 16, 1931. In his decision 
regarding this case dated June 13, 1932 (11 Comp. Gen. 481) Comptroller 
General McCar! held: 

“All periods of accredited service, whether continuous or not, may be in- 
cluded in computing longevity under the Civil Retirement Act, and it is specific- 
ally required that to receive benefits of retirement an employee separated from 
the service who is reinstated or reemployed, shall return the retirement deduc- 
tions previously refunded with interest before such employee may derive any 
benefits under the act, with certain exceptions not here involved. Therefore, 
when an employee upon separation does not withdraw the deductions or if 
withdrawn subsequently deposits them upon reentering the service, the entire 
accredited service is to be considered as an entity when adjudicating claims 
for refund of retirement deductions upon a subsequent separation from the 
service other than for retirement, and the character of the last separation 
from the service, only, is material in determining whether the $1 per month, or 
tontine, should be refunded to the employee or retained and left to the credit 
of the Civil Service Retirement and Disability Fund. For instance, in this 
case, aS Edith M. Strope, came within the purview of the retirement act under 
her second period of service or employment, the character of her last separa- 
tion, or voluntary resignation, only should have been considered in determining 
the disposition of the $1 per month, or tontine, on which basis refund to her 
of the $1 per month covering service from July 1, 1930 to March 16, 1931 should 
not have been made.” 

In following the above decision, no difficulties are presented in cases where 
the deductions were permitted to remain in the retirement fund upon previous 
separations. Complications and inequities, however, arise when redeposit has 
been made, and it becomes necessary to subsequently refund the amount due 
based on another reason for termination of service. 

The above ruling requires in the case of an employee who was refunded 
total deductions upon one or more involuntary separations and who subse- 
quently redeposited same, that tontine be withheld covering all such periods 
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should the last separation be voluntary or by reason of discharge for cause 
on charges of misconduct or delinquency. Conversely, an involuntary separa- 
tion from the last position held would entitle the employee to a return of 
the $1 per month covering all prior periods when the tontine was withheld, 
provided redeposit of the amounts previously refunded had been made. 

It appears inequitable and contrary to the intent of the retirement law 
that an employee should, because his last employment, however short, was 
terminated involuntarily, have returned to him the tontine withheld on previous 
occasions when he resigned or was discharged for cause. Similarly, a resigna- 
tion from the last position should not nullify the employee’s right to the 
tontine which was paid him upon previous involuntary separations. 

Such procedure also gives the employee an opportunity to anticipate a future 
separation and make redeposit only in case it will be materially to his advan- 
tage. Redeposit is not a condition precedent to reinstatement and need not 
be made unless or until the employee becomes eligible for retirement on 
annuity. Interest is of course charged through all periods of employment 
that payment is deferred, but if the employee is separated prior to the time 
title to annunity attaches, he need never make the redeposit. 

The question naturally arises as to what method should be followed where 
no redeposit has been made upon reinstatement. There would in such cases 
be to the employee’s credit in the fund only the deductions covering the last 
service and the application of the rule laid down in decision of June 13, 1932, 
would produce instances where this amount is insufficient to satisfy the 
tontine charge for past periods. Such rule might necessitate the setting up 
of a charge against the employee to cover the balance involved. 

A further question arises in case an employee who is making a deposit or 
redeposit in installments is separated from the service before the partial 
payments are completed. Should the tontine be prorated according to the 
portion of the total deposit paid, or should the amount deposited or redeposited 
be returned to the employee intact? No credit may, of course, be allowed for 
the period involved or any portion thereof until the payment is completed. 

It is requested that a review be made of these questions and instructions 
issued in regard to the payment or nonpayment of tontine under the circum- 
stances cited. 


It is presumed you are familiar with the rule which requires that 
the decision of the former Comptroller General of the United States, 
dated June 13, 1932, in the case of Edith M. Strope, from which 
you quote, may not be reconsidered by me as to that particular case 
in the absence of new and material evidence or to correct a manifest 
mistake of fact or for fraud or collusion, none of which conditions 
are here involved. Decision of July 21, 1936, A-66863, 16 Comp. 
Gen. 51. Hence, that particular case must be regarded as closed. 

I am in agreement with the general rule as quoted by you from 
the decision of the former Comptroller General. It is to be noted, 
however, that said rule to the effect that the entire accredited service 
is to be considered as an entirety for the purpose of adjudicating 
claims for refund of retirement deductions, the character of the last 
separation only to be considered in determining whether the tontine 
is to be withheld or refunded, is made applicable only in those cases 
where there was no withdrawal from the retirement fund following 
the former separation or, if there was such withdrawal, where rede- 
posit of the full amount withdrawn was made after reentry into the 
service. In such cases it is clear that the entire service, that is, the 
aggregate of the periods of service, must be considered as an entirety 
for purposes of retirement, and there appears nothing in the law 
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to warrant the application of a different rule in adjudicating claims 
for refund of deductions. 

The last proviso of section 12 (b) of the retirement act as amended 
by the act of May 29, 1930, 46 Stat. 476, provides as follows: 


* * * And provided further, That all money so returned to an employee 
must, upon reinstatement, retransfer, or reappointment to a position coming 
within the purview of this Act, be redeposited with interest before such em- 
ployee may derive any benefits under this Act, except as provided in this 
section, but interest shall not be required covering any period of separation 
from the service. 


Referring to the last portion of your letter, as employees who 
make no redeposits, or only partial redeposits, of prior withdrawals 
from the retirement fund are not within the purview of the retire- 
ment act other than for the purpose of refunding to them the deduc- 
tions made currently during the last period of service all prior 
periods of service are to be disregarded in adjudicating the claim 
for refund of deductions and only the character of the last discharge 
determines whether the tontine is to be withheld, or refunded. 


(A-80416) 


CONTRACTS—AWARDS—CONTINGENT 


Where an award contingent on the enactment into law of the appropriation 
bill concerned is unqualifiedly confirmed by the contractor, although not 
made within the time specified in the bid, the contractor is not excused 
from performance because of the failure of the contracting officer to give 
notice of the enactment of said appropriation bill into law. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 
15, 1936: 


Consideration has been given to your letter of September 8, 1936, 
as follows: 


Under date of March 19, 1936, an advertisement was issued covering, among 
other items, no. 10 canned corn, item 56—-C-14340, for the Indian Service for 
the fiscal year 1937, bids for which were opened on April 16. 

As the awards under this advertisement were made prior to the passage 
of the Interior Department appropriation bill, all awards were made con- 
tingent upon that bill’s enactment into law. The award on no. 10 canned 
corn was split between two bidders. Sussman, Wormser & Company, of 
San Francisco, being entitled to 504 dozen cans, price and freight considered, 
received an award for that quantity. The award was made on May 20, and 
since the bidder’s option of 20 days had expired, a confirmation of the award 
was requested. This confirmation, unqualified, was received by radio on May 22. 

The Interior Department appropriation bill became law on June 22, As 
information concerning the passage of all appropriation bills is widely dis- 
seminated by various mediums throughout the United States, firms receiving 
awards under this and similar advertisements were not notified concerning 
the passage of the bill unless they had specifically requested such notification. 
Because of the pressure under which this Department’s Purchasing Office was 
working at that time of the year and the fact that the bidder had stated Octo- 
ber 1 as the delivery date of the corn, there was considerable delay in placing 
the purchasing order on this particular award. On August 5 the contractor 
wrote the purchasing officer that since it had not been notified concerning 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 249 


the passage of the appropriation bill or received a purchase order, it con- 
sidered its obligation under the award as canceled. 

Upon receipt of this letter, the purchasing officer notified the contractor by 
radio that it was impossible to cancel the award and that the necessary pur- 
chase order would be mailed immediately. On receipt of the purchasing officer’s 
radiogram, the contractor wrote the Department under date of August 10 
again stating that it considered its obligation under the award as canceled. 
The price of corn has advanced approximately 90 percent since May 22, the 
date on which the award was confirmed, and it is obvious that cancellation and 
subsequent readvertisement would result in a much higher price being paid for 
this commodity by the Government. 

The order for the corn was placed on August 10, and receipt of the order 
was acknowledged by the contractor on August 11, the original copy of the 
acknowledgement being enclosed with the other papers. You are requested 
to advise whether, under the circumstances, Sussman, Wormser & Company 
is obligated to furnish the canned corn. 

The bid of Sussman, Wormser & Company, opened April 16, 1936, 
in response to the advertisement of March 19, 1936, contained a 
statement that the company agreed, in event the bid be accepted 
within 20 days from the date of opening, to furnish any or all of 
the items upon which prices were quoted, and there was a further 
statement on the face of the bid in pen and ink that— 

20-day option given you. Should there be possibility of award on any item 
please wire for extension of option on item concerned. 

By telegram of May 20, 1936, Sussman, Wormser & Co. were 
advised by the purchasing officer, Interior Department, as follows: 

You awarded contingent upon Interior Department Appropriation Bill becom- 


ing law Corn Item fifty six dash C dash fourteen three forty for five naught 
four dozen three dollars fifty cents per dozen fob Hoopeston Wire confirmation. 


The company replied in telegram of May 22, 1936: 
Retel accept award number ten corn five naught four dozen. 


The terms of the bid and the interchange of the telegrams dated 
(May 20 and 22, 1936, imposed on Sussman, Wormser & Co. a 
legal contract obligation to make delivery in accordance with the 
accepted bid in event the Interior Department appropriation bill 
should become law. See United States v. New York & Porto Rico 
Steamship Co., 239 U. S. 88, and Plumley v. United States, 226 
U. S. 545. 

As you have stated, Sussman, Wormser & Co. now contends 
that, since it was not given notice prior to August 5, 1936, of the 
Interior Department appropriation bill becoming law, said company 
was released from the obligations of the contract resulting from the 
bid of the company and the above-referred to telegrams of May 20 
and 22, 1936. 

There is no legal basis to support any such view of the matter. 
In the first place, the United States did not agree in the advertised 
specifications or in the telegram of May 20, 1936, to notify Sussman, 
Wormser & Co. when the Interior Department appropriation bill 
for the fiscal year 1937 became law, and the company did not 
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request such notification in its telegram of May 22, 1936, notifying 
the Government that the company accepted the award of the contract 
for the corn even though the bid was not accepted within 20 days 
from the date it was opened. In other words, there was no condi- 
tion in the contract that the United States should notify the com- 
pany when the Interior Department appropriation bill became law, 
and subject to the conditions that such bill become law the contractor 
was bound conditionally to deliver the corn. The condition became 
absolute when the appropriation bill in question did become law. 

Moreover, it is an elementary principle of law that all persons are 
chargeable with notice of the terms of statutes enacted by the Con- 
gress and which become law. See Brush v. Ware, 15 Pet. 93; Cooke 
v. United States, 91 U. S. 389; Whiteside v. United States, 93 U. S. 
247; Ketchum v. St. Lowis, 101 U. S. 306; and Jewas v. White, 7 
Wallace 700. That is to say, Sussman, Wormser & Co. was charge- 
able with notice that the Interior Department appropriation bill for 
1937 did become law—both as to the effective date and the terms 
thereof. Entirely aside from the lack of any contractual obligation 
on the purchasing officer of the Interior Department to notify Suss- 
man, Wormser & Co. as to the date when the Interior Department 
appropriation bill for 1937 became law, the company was chargeable 
with notice that such bill did become law. There is no legal basis 
to support any conclusion that such presumed notice was not, in fact, 
actual notice. 

Answering your question specifically, you are advised that the 
contractor, Sussman, Wormser & Co., is legally obligated to deliver 
the canned corn in accordance with the terms of the contract or to 
pay the United States any excess costs resulting from the default of 
said company in performance of that contract. 


(A-80429) 


EXPERTS—QUALIFICATIONS—DETERMINATION PRIMARILY FOR 
CIVIL SERVICE COMMISSION 


The matter as to whether persons employed by the Rural Electrification Admin- 
istration may be appointed as “experts” under the provisions of section 11 
of the Rural Electrification Act of 1936, 49 Stat. 1366, is for consideration 
by the Civil Service Commission before presentation to the General Ac- 
counting Office for final determination. 


Acting Comptroller General Elliott to the Administrator, Rural Electrification 
Administration, September 15, 1936: 


Consideration has been given to your letter of August 25, 1936, 
as follows: 


Under Section 11 of the Rural Dlectrification Act of 1936 (Public Res. No. 
605, 74th Congress), it is provided as follows: 
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“In order to carry out the provisions of this Act the Administrator may 
accept and utilize such voluntary and uncompensated services of Federal, State, 
and local officers and employees as are available, and he may without regard 
to the provisions of civil-service laws applicable to officers and employees of 
the United States appoint and fix the compensation of attorneys, engineers, and 
experts, and he may, subject to the civil-service laws, appoint such other officers 
and employees as he may find necessary and prescribe their duties.” 

There are five persons now employed by the Rural Hlectrification Administra- 
tion, established under the Emergency Relief Appropriation Act of 1935, whom 
I desire to appoint as “experts” under the above provision of the act of 1936. 
Appended to this letter is a statement of the respective duties to which these 
persons will be assigned and a statement of their special qualifications. 

If it is consistent with your procedure, I would appreciate at this time, and 
before such persons are employed, a determination by you as to their status as 
“experts” under the provision quoted above. I desire to make the appointments 
as soon as possible, and an early decision will be appreciated. 


In decision of January 18, 1934, 13 Comp. Gen. 199, 200, wherein 
was considered the employment of “experts” under the provisions of 
section 10 (a) of the Agricultural Adjustment Act of May 12, 1933, 
48 Stat. 37, it was held as follows: 


The term “officers and employees” used in the statute is broad and was 
clearly intended to include all personnel of the Agricultural Adjustment Ad- 
ministration with the exception of such experts in particular lines of endeavor 
peculiarly required by the Administration as may be necessary to accomplish 
the purposes of the act—as, for instance, technical agricultural experts em- 
ployed as consultants or on special assignments. This is the sense in which the 
term “expert” is generally used in statutes. See section 5 (a) of the act of 
January 21, 1927, 44 Stat. 1021; the item “Defending suits in claims against 
the United States”, act of March 1, 1933, 47 Stat. 13880; and the item “Collecting 
the internal revenue”, act of March 3, 1983, 47 Stat. 1494. The last-mentioned 
item, providing for experts, was considered in decision of December 9, 1933, 
A-52029, 13 Comp. Gen. 167. 


In decision of July 25, 1934, 14 Comp. Gen. 70, 71, wherein was 
considered the employment of “experts” under the provisions of 
section 4 (b) of the Securities and Exchange Act of 1934, approved 
June 5, 1934, 48 Stat. 881, it was held, as follows: 


There is stated in the quoted statutory provisions the authority for appoint- 
ing and fixing the rates of compensation of two separate and distinct classes 
of personnel, viz: (1) “Officers, attorneys, examiners, and other experts”, i. e., 
officers, attorneys, examiners, etc., when the duties involved require the services 
of persons qualifying as “expert” in the particular line; and (2) “other officers 
and employees.” That the two classes are not intended to be regarded on 
the basis of the same duties and responsibilities is clearly shown from the 
fact that the Congress has authorized separate procedures for their employ- 
ment and for fixing their rates of compensation. Where a statute authorizes 
the employment of both “experts” and other “officers and employees”, it must 
be regarded that the term “experts” is intended to include only those excep- 
tionally qualified by education and experience in a particular line to perform 
x special service essential to accomplishment of the legislative purpose—and 
who are not, generally, obtainable under operation of the civil-service laws and 
regulations. 


These decisions were intended to state the general rules for the 
guidance of the administrative officers and the United States Civil 
Service Commission. Your submission does not disclose whether 
the matter of these particular appointments has been taken up with 
the Civil Service Commission and whether that Commission has 
concurred in your view that the positions referred to are of a class 
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requiring the services of “experts” and that the qualifications of the 
proposed appointees are such as to entitle them to be appointed as 
“experts.” Accordingly, it is suggested that you ascertain the views 
of the Civil Service Commission with respect to these matters before 
presenting same to this office for final determination. 


(A-79092) 


TRAVELING EXPENSES—CONVENTIONS—EMPLOYEES OF SECOND 
EXPORT-IMPORT BANK OF WASHINGTON 


The establishment of temporary offices by the Second Export-Import Bank of 
Washington in quarters provided by the National Foreign Trade Council, 
assembled in convention, and their occupation by officers and employees pri- 
marily for consultation with members of the council in the advancement 
of its work, constitutes attendance at the convention within the meaning 
of the statutory prohibition of the act of June 26, 1912, 37 Stat. 184, and 
no specific authorization for attendance at meetings or conventions having 
been given as to funds allotted to the bank, payment of traveling expenses 
and per diem in lieu of subsistence, is unauthorized. 


Acting Comptroller General Elliott to the President, Export-Import Bank of 
Washington, September 16, 1936: 


There has been received, by your endorsement, letter dated July 
24, 1936, of E. W. Burgess, examiner, requesting reconsideration of 
the disallowance of credit on voucher no. 44 of the November 1934 
account of D. B. Griffin, disbursing officer, second Export-Import 
Bank of Washington, D. C., for an item of $27.60 paid to him as per 
diem in lieu of subsistence and traveling expenses in connection with 
a trip from Washington, D. C., to New York City and return, during 
the period October 30 to November 3, 1934. 

The travel was performed in pursuance of authorization contained 
in letter dated October 29, 1934, of the president, Second Export- 
Import Bank of Washington, D. C., as follows: 


You are hereby authorized to proceed on or about October 29, 1934 from 
Washington, D. C., to New York, N. Y., on official business in connection with 
the Second Export-Import Bank of Washington, D. C., and in attendance at 
the Convention of the National Foreign Trade Council, by the shortest and 
most usually travelled route and via pullman, and on completion of such busi- 
ness to return to your official station in Washington. 

It is estimated that this trip will require not to exceed six (6) days at $5.00 
per diem, plus transportation requests in the amount of $23.78 the total esti- 
mated expenses being $60.00. 


In support of the request for review, it is stated: 


At that time (October 1934) the Second Export-Import Bank of Washing- 
ton, D. C. (now the Export-Import Bank of Washington), was actively en- 
gaged in the business of granting financial assistance to our nationals engaged 
in foreign trade. The bank at that time had only been in active operation 
for about three months, and our small staff was literally swamped with in- 
quiries as to the facilities available, and also with numerous applications 
asking for actual credit assistance, In addition, the National Foreign Trade 
Council (a trade association for those engaged in the export and import trade) 
was indicating to the bank officials the opportunities the bank would have if it 
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opened temporary offices in New York at the time the foreign trade community 
would be in convention at the Hotel Commodore. In this manner a great 
many of the inquiries could be answered in person, and practically all of the 
applications for credit could be handled directly with the applicants and a 
consultation with New York bankers during the convention period. This idea 
was encouraged by leading bankers and manufacturers interested in a revival 
of our foreign trade. The result was that the trustees of the bank authorized 
the opening of temporary offices in New York convenient to those in attendance 
at the convention. 

Accordingly, certain officers and employees of the bank were ordered to 
New York to staff the temporary offices provided for the bank by the National 
Foreign Trade Council in the Hotel Commodore. I was one of those so ordered 
to New York for a period not to exceed six days. I did not attend any 
sessions of the convention. My entire time, between 9:00 a. m. and 6:00 p. m., 
was spent in the temporary offices of the bank and on official Government 
business. 

The travel authorization dated October 29, 1934, directed me to proceed 
to New York on official Government business for the bank. In mentioning the 
convention of the National Foreign Trade Council in such authorization it 
was intended only to designate that the bank’s temporary offices would be 
located there. It was not intended to give any authorization to attend any 
of the sessions of the convention; nor was the authorization applied in that 
manner. Despite what might be termed a poorly worded travel authorization, 
the entire time was spent on official Government business. 

I am informed that the trustees and officials of the bank acted fully within 
their powers in opening temporary offices in New York and in directing me, 
among others, to carry on the bank’s business for such temporary period. 

I respectfully submit that the subject voucher should not be disallowed. 


The action of this office was based upon section 8 of the act of 
June 26, 1912, 37 Stat. 184, which provides: 

No money appropriated by this or any other act shall be expended * * * 
for expenses of attendance of any person at any meeting or convention of 
members of any society or association, unless such * * * expenses are 
authorized to be paid by specific appropriations for such purposes or are pro- 
vided for in express terms in some general appropriation. 

Executive Order No. 6638, dated March 9, 1934, under which the 
Second Export-Import Bank of Washington, D. C., was created, 
designated such corporation a Government agency within the pur- 
view of the National Industrial Recovery Act, and set aside for the 
purpose of subscribing for the common capital stock of the corpora- 
tion the sum of $250,000 out of the appropriation authorized by 
section 220 of said act. All moneys of the corporation are Govern- 
ment moneys, and therefore, disbursements therefrom are subject 
to the same statutory restrictions and the same accountability as 
attend expenditures of public moneys by other departments and 
agencies of the Government. 

In decision of February 12, 1934, A-51876, the Administrator, 
National Recovery Administration, was advised as follows: 

While the National Industrial Recovery Act of June 16, 1933, 48 Stat. 195, 
see section 201 (b), specifically authorizes certain expenditures otherwise 
prohibited by law—such as for employments without regard to the Civil 
Service laws or the Classification Act, for law books and books of reference, 
and for rent in the District of Columbia, this office has been unable to find 
in the said act, or the act of the same date making appropriation to carry 


into effect its provisions, anything which could be construed as repealing, 
superseding, or otherwise rendering inoperative the provisions of said section 8 
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of the act of June 26, 1912. See, in this connection, Washington v. Miller, 
285 U. S. 422; Rodgers v. United States, 185 U. S. 83, and Ew Parte Crowe Dog, 
109 U. S. 556. 

While the appropriation was made in broad terms for the purpose of carrying 
into effect the provisions of the National Industrial Recovery Act and for 
each and every object thereof, to be expended in the discretion and under the 
direction of the President, it is not to be presumed it was intended to be used 
for expenditures specifically prohibited by law. . 

The act of June 26, 1912, supra, vests no discretion in either administrative 
or accounting officers and, necessarily, must be given effect even though it may 
not be considered conducive of the best results. 

The temporary offices occupied by the Second Export-Import 
Bank of Washington, D. C., in New York, were provided by the 
National Foreign Trade Council in the Hotel Commodore where 
its convention was being held, and it is apparent from the explana- 
tion submitted by Examiner Burgess that they were established 
for the benefit and convenience of the association and that the 
attendance there of officers and employees of the bank was primarily 
for the purpose of consultation with members of the council in 
the advancement of its work. This in effect constituted attendance 
of such officers and employees at the convention. The fact that 
incidentally the work of the bank may have been promoted does 
not overcome such statutory inhibition. See 5 Comp. Gen. 599, 
id. 746, A-58887, January 3, 1935, and decisions therein cited. 

Since there appears in the National Industrial Recovery Act, 
supra, and the act of the same date making appropriation to carry 
into effect its provisions, no specific authorization for attendance 
at meetings or conventions, the use of the funds allotted to the 
bank to pay expenses incident to the travel in question was in 
contravention of the act of June 26, 1912, supra. Accordingly, 
disallowance of credit for the item of $27.60 must be, and is, 
sustained. 

What has been said with respect to the irregularity of reimburse- 
ment of expenses applies as well to the cost of transportation and 
Pullman accommodations furnished on transportation requests, and 
there should be refunded, also, for deposit in the Treasury of the 
United States the sum of $16.49 for which payment has been made 
to the carriers by the Government. 


(A-79476) 


COMPENSATION—OVERTIME—IMMIGRATION SERVICE EMPLOYEES— 
DELAYED PAYMENTS AND INTEREST 


Extra compensation for overtime, Immigration Service, for which transporta- 
tion companies are liable, not being for payment to employees in excess 
of amounts collected, claims for such services performed before and after 
July 1, 1935, involving amounts not collected before that date, are for pay- 
ment from the appropriation “Salaries and Expenses, Immigration Serv- 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 255 


ice” current at the time collection from the carrier is made, or, if exhausted, 
from a supplemental appropriation to be obtained as authorized by law 
(15 Comp. Gen. 445, distinguished), there being no authority for holding 
such collections in a special deposit account for payment of the claims 
involved. 

Interest collected from carriers in connection with delayed payments for over- 
time services performed by Immigration Service employees should be 
covered into the Treasury as a miscellaneous receipt where there exists no 
statutory provision, contractual agreement, or requirement in the court 
judgment involved, for payment of same to the employees who performed 
said services, 


Sai Saereearres General Elliott to the Secretary of Labor, September 16, 
1936: 


There has been received your letter of August 3, 1936, as follows: 


The Act of March 2, 1921 (46 Stat. 1467 U. S. C. Sup. 6 t. 8, Sec. 109 a, b) 
provides that inspectors and other employees of the Immigration and Naturali- 
zation Service shall be paid extra compensation for overtime under certain 
specified conditions and the Secretary of Labor shall collect such extra com- 
pensation from transportation lines and pay it to the employees involved. 

The original procedure was to collect the money from the transportation lines, 
deposit it to the fund “4065, Immigration Overtime Service’, after which it 
was transferred to “68803, Extra Compensation for Overtime, Immigration Serv- 
ice (Special Fund)” and made available for payment of personal overtime 
vouchers. Under the Permanent Appropriations Repeal Act effective July 1, 
1935, this procedure was changed. The money now collected from the trans- 
portation lines for overtime services is deposited to miscellaneous receipts of 
the Treasury, and personal youchers covering overtime services of employees 
of the Immigration and Naturalization Service are paid from the Appropriation 
“Salaries and Expenses, Immigration and Naturalization Service”. 

On July 9, 1933, a suit entitled U. S. v. Central Vermont Railway, Inc., at 
law No. 961, was filed in the United States District Court at Burlington, Ver- 
mont, by the United States Attorney for the sum of $5,646.59 then due for 
overtime inspection services performed by immigration officers. No overtime 
has been paid by the Central Vermont Railway Inc. since the suit was filed and 
the Delaware and Hudson Railroad Corporation and the Rutland Railroad Com- 
pany refused to pay overtime pending the outcome of the suit against the Central 
Vermont Railway, Inc. 

The suit was heard before Judge Harlan B. Howe on May 21, 1934, and a 
decision in favor of the United States handed down on May 11, 1936. While 
the time within which an appeal may be filed has not yet expired, the Central 
Vermont Railway, Inc., has indicated that no appeal will be taken and the 
Delaware and Hudson Railroad Corporation has now paid overtime inspection 
bills to the amount of $13,008.72 covering the period September 1932 to 
June 1986. 

It is estimated that the total amount due from the three railroads to date 
is approximately $60,000.00, about three-fourths of which is for overtime 
services rendered prior to July 1, 1935, the date on which the Permanent 
Appropriations Repeal Act went into effect. 

In view of the requirement of the Permanent Appropriations Repeal Act 
for the deposit of overtime-service collections direct to miscellaneous receipts, 
information is desired as to whether this Department is authorized to deposit 
to the credit of a special fund, recoveries made from the three railroads men- 
tioned for overtime services rendered prior to July 1, 1985, and approve for 
payment from such fund, overtime vouchers in favor of employees who per- 
formed the overtime services. In this connection, attention is respectfully 
invited to decision of the Comptroller General dated November 27, 1935 (15 
C. G. 445). 

The amount carried in the current appropriation for the payment of over- 
time compensation is not sufficient to satisfy claims arising prior to July 1, 
1935, which have been held in abeyance pending the outcome of the suit and 
which will now be presented. Consequently, it will be necessary to secure a 
supplemental appropriation to meet these claims if it is not possible to place 
the funds collected on special deposit and pay the claims therefrom. 

The judgment of the court provided for the recovery of the full amount 
sued for, plus interest, and information is requested as to whether it will be 
proper to prorate the interest collected among the employees who performed 
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the overtime services if payment is made from a special deposit account. In 
the event it is necessary to secure a supplemental appropriation from which to 
pay those claims, should the payment of interest be provided for? 


With respect to your first question, section 5 of the Permanent 
Appropriation Repeal Act, 1934, 48 Stat. 1228, provides as follows: 


(a) Effective July 1, 1935, the appropriation accounts appearing on the 
books of the Government and listed in subsection (b) of this section are 
abolished, and any unobligated balances under such accounts as of that date 
shall be covered into the surplus fund of the Treasury. Any appropriations 
to which expenditures under such accounts have been chargeable theretofore 
are hereby repealed, effective on such date. To the extent that the annual 
appropriations, which are hereby authorized to be made from the general fund 
of the Treasury for the same purposes for which expenditures are now made 
from said accounts, are insufficient, there are hereby authorized to be appro- 
priated from the general fund of the Treasury such additional amounts as 
may be necessary, to the extent that the amounts of such receipts are in excess 
of the amounts appropriated. 

(b) (1) Expenses, Cotton Standards Act (38535). 

(2) Classification of cotton, revolving fund (38320). 
(3) Extra compensation for overtime, Immigration Service (6s803). 


It was held in the decision of November 27, 1935, 15 Comp. Gen. 
445, referred to in your submission, that certain claims covering 
amounts due for overtime services rendered before July 1, 1935, 
constituted obligations upon the appropriation account “Extra com- 
pensation for overtime, Immigration Service” and should be paid 
thereunder notwithstanding the claims settlements were not issued 
until after that date. However, this holding was based upon all 


the circumstances there set forth, as follows: 


It appears that in these claims payments were not made currently because 
the steamship owners had declined to pay the costs for the overtime, that 
suit was necessary to recover the amounts, and that the proceeds of the 
judgment were covered into the credit of the fund named by Certificate of De- 
posit No. 20, dated January 24, 1935. Funds necessary to pay the claims thus 
having become available, the claims were prepared and submitted in due 
course, some of which were settled and paid prior to July 1, 1935, and others, 
including the ones transmitted by your letter, were not settled until after 
July 1, 1935. . 

Section 2 of the act of March 2, 1931, 46 Stat. 1467, provides that 
the extra compensation for overtime services authorized by section 
1 of the act “shall be paid by the master, owner, agent, or consignee 
of such vessel or other conveyance * * * to the Secretary of 
Labor, who shall pay the same to the several immigration officers 
and employees entitled thereto * * *”, and it has been held that 
no additional compensation for overtime for which transportation 
companies are liable may be paid to the employees in excess of the 
amounts thus collected by the Secretary of Labor. See 10 Comp. 
Gen. 487, 489. In the instant case, it appears that none of the 
amounts for which claims are now to be presented was collected, 
deposited, and covered into the Treasury before July 1, 1935. Hence, 


these claims did not constitute obligations upon any amounts under 
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the account “Extra compensation for overtime, Immigration Serv- 
ice” as of that date, so as to preclude any otherwise unobligated 
balances under said account from being covered into the surplus 
fund. 

However, in view of the fact that the annual appropriations 
authorized by section 5 of the Permanent Appropriation Repeal 
Act were intended to provide for the same purposes for which ex- 
penditures were formerly made from the accounts therein abol- 
ished—with authorization for necessary additional appropriations to 
the extent that receipts exceeded appropriations—and since it may 
be said that the Government became obligated at the moment of 
collecting these long overdue accounts from the transportation com- 
panies, to pay the overtime compensation to the officers and employ- 
ees who had rendered the services, the claims in question, insofar 
as they represent services performed prior to July 1, 1935, may be 
considered as obligations against the fiscal year appropriation cur- 
rent at the time of payment to the Government by the transportation 
companies. Payment of overtime compensation for services ren- 
dered after July 1, 1935, will, of course, be effected under the fiscal 
year appropriation normally chargeable therewith. 

Accordingly, any amounts found due on such claims will be for 
charging to the annual appropriation provided for such expendi- 
tures under “Salaries and Expenses, Immigration and Naturalization 
Service” pursuant to the authority contained in section 5 of the 
Permanent Appropriation Repeal Act, current at the time the col- 
lection is made from the carrier, or, if such appropriations be ex- 
hausted, to a supplemental appropriation to be obtained as author- 
ized by said section. There would be no authority to place the col- 
lections in question in a special deposit account and pay the claims 
therefrom whether for services rendered before or after July 1, 
1935—such collections being required by law to be deposited and 
covered into the Treasury as miscellaneous receipts. As stated by 
the Supreme Court of the United States in Botany Worsted Mills 
v. United States, 278 U. S. 282, 289, “When a statute limits a thing 
to be done in a particular mode, it includes the negative of any 
other mode.” 

With respect to your question as to the inclusion of interest in 
the amounts to be paid the employees who performed the overtime 
services, it is well settled that the United States is not liable for 
interest unless such liability is provided by statute or assumed under 
an authorized contractual agreement. See United States ew rel. An- 
garica v. Bayard, 127 U. S. 251, United States v. Worley, 281 U. S. 
339. It appears that the suit against the Central Vermont Railway, 
Inc., was brought by and at the expense of the United States, and 
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judgment was rendered in favor of the United States, and it does 
not appear that such judgment provided for payment of any interest 
to the employees who rendered the services. Therefore, the em- 
ployees may be paid only the compensation provided by law and 
regulation for their overtime services, and the amount collected as 
interest under the judgment should be covered into the Treasury as 
miscellaneous receipts on account of “Interest on deferred collec- 
tions or payments.” 
You are advised accordingly. 


(A-80529) 
CONTRACTS—SPECIFICATIONS—NATION-WIDE SERVICES 


Advertised specifications involving the repossession and storage of repossessed 
equipment by the Federal Housing Administration, requiring evidence of 
ability to render service on a nation-wide basis either through wholly or 
partly owned branches and subsidiaries or affiliates, in connection with 
which, after wide advertisement, only three bids proposing to operate on a 
nation-wide basis were received, may not be made the basis of contract 
awards. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, September 16, 1936: 


There has been received a letter of September 9, 1936, from the 


purchasing and property officer, Federal Housing Administration, 
as follows: 


We attach hereto, for your consideration and decision in advance of award, 
original copy of bids received from the Allied Van Lines, Inc., of New York 
City; the Fred Salt Company and Lyon Van Storage Company of Los Angeles, 
California; W. L. Byrnes, Inc., of New York City and the Byrnes Brothers 
Warehouses, Inc., of New York City, which were received in accordance with 
a general invitation to bid mailed to eleven moving and storage companies 
and the U. S. Government Advertiser. There is also attached all copies of 
correspondence between W. L. Byrnes, Inc., Byrnes Brothers Warehouses, Inc., 
and the Federal Housing Administration with reference to certain charges 
and counter-charges made by these companies with respect to the qualifications 
of each to perform the services covered in our specifications. 

It will be noted that the bidders operate in a very small area on their own 
account and that they will have to rely on association contacts to perform 
the services to be contracted for on a nation wide basis. From the rosters 
submitted by W. L. Byrnes and Byrnes Brothers Warehouses, Inc., it appears 
that the two competitors have approximately the same number of warehouses 
available in the different States of the Union, some of which are fireproof and 
some are not. With the exception of one or two warehouses located in the 
immediate vicinity of their individual operations, all of the warehouses in- 
cluded on the rosters are owned or operated by members of the associations 
with which the bidders are affiliated. 

A decision is respectfully requested as to whether or not award may be made 
to W. L. Byrnes, Inc., New York City, for item I and for that part of item III 
which. pertains to the storage of the equipment outlined under item I and to 
the Byrnes Brothers Warehouses, Inc., of New York City for item II and that 
part of Item III which would pertain to the storage of equipment outlined 
under item II. 


The specifications of May 29, 1936, for bids to be opened June 22, 
1936, which are reported to have been sent to 11 moving and 
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storage companies and published in the United States Government 
Advertiser, requested bids under item I for disconnecting and remov- 
ing mechanical or ice refrigerators and the performance of such 
additional service as pumping refrigerators down, shutting off valves, 
repacking shelves and trays; disconnecting and removing electric 
washers, irons, cooking ranges, heating stoves, beverage coolers, dish- 
washing machines and all unit installations of equipment and prop- 
erty which were not permanently attached or built in the real prop- 
erty and which might be repossessed by the Federal Housing Admin- 
istration in the 48 States and the District of Columbia with the 
removal, pick-up, and hauling from place of removal to a warehouse 
of the contractor nearest to such place of removal. Item II similarly 
requested bids for disconnecting and removing oil burners, furnaces, 
air-conditioning units, water heaters, and other items of equipment 
and machinery attached to the buildings which might be repossessed 
ky the Federal Housing Administration and the transportation of 
such equipment to the warehouse of the contractor nearest to the 
place of removal or pick-up, while Item III requested bids for the 
storage, etc., of all of such equipment with access thereto for recon- 
ditioning and cleaning and for purposes of inspection. The specifi- 
cations provided that— 
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The bidder shall submit satisfactory evidence of ability to render the fore- 
going services in each of the forty-eight States of the United States and the 
istrict of Columbia either through wholly or partly owned branches and 
subsidiaries or affiliates. 
the result of such advertising being, as stated, the receipt of only 
four bids and with only three proposing to operate on a Nation-wide 
basis. 

This Office held in decision of January 20, 1936, A-69891, that the 
Secretary of the Treasury was not justified in giving one concern 
a monopoly of drayage services in 2,915 cities of the United States. 
There the proposed concern had its own branches in 2,915 cities, while 
here it is admitted that none of the bidders operates except in a very 
small area on its own account and that each would have to rely on 
essociation contacts to perform the service on a Nation-wide basis. 

There might be some basis for contracting with one concern for 
the rendition of this service on a State-wide basis in some of the 
States which do not cover too large a territory or are not so thickly 
populated, but there is no basis for contracting with one or two 
concerns, as proposed, for such services on a Nation-wide scale, 
though, doubtless, it might be more convenient from an administra- 
tive standpoint to do so. Even assuming that any of the three con- 
cerns submitting bids on a Nation-wide basis could function expedi- : 
tiously through its associates and affiliates in the various States and 
localities throughout the United States where the Federal Housing 
Administration may be under the necessity of repossessing equip- 
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ment—an assumption which is open to grave doubt—there is no legal 
justification for giving one or two concerns a monopoly of said 
service and excluding other concerns properly equipped and willing 
to render such service on a State or lesser scale. 

Without considering other questions which may be involved, you 
are advised that this Office would not be justified in approving the 
contract as proposed with W. L. Byrnes, Inc., and Byrnes Bros. 
Warehouses, Inc. 


(A-80016) 


CONTRACTS—AUTOMOBILES PRIMARILY PASSENGER-CARRYING— 
FEDERAL COMMUNICATIONS COMMISSION 


The purchase of a motor-propelled passenger-carrying vehicle being prohibited 
by section 5 of the aet of July 16, 1914, 38 Stat. 508, unless specifically 
authorized by law, payment may not be made in connection with the pur- 
chase by the Federal Communications Commission of an automobile pri- 
marily offered for sale and intended for use as a passenger-carrying vehicle, 
notwithstanding the removal of the extra body seats permits its use for 
other purposes, particularly where the specifications involved include num- 
erous objectionable features in contravention of the decisions of the General 
Accounting Office. 


Acting Comptroller General Elliott to the Federal Communications Commis- 
sion, September 17, 1936: 


There has been brought to my attention contract numbered RC-368, 
dated May 18, 1936, with the Ourisman Chevrolet Sales Co., Inc., 
covering the purchase of one automobile for the use of the Federal 
Communications Commission at a price of $798.85. 

The specifications accompanying the invitation for bids stated that 
they covered an automobile truck which would be used for field 
investigation by engineers of the Federal Communications Commis- 
sion, and that considerable radio apparatus would be installed and 
operated in the rear portion of the car. It was required that the body 
should be of the “Carry All Suburban” type, completely weather 
proof when closed; that there be two window openings on each side 
of the car besides those in side and rear door panels; that side panels 
and side window frames be of steel ; that safety glass be used through- 
out; that four upholstered seats be provided such as would be used 
for carrying eight passengers, arranged for quick easy removal in 
case other material was to be carried; that there be at least 75 inches 
from the rear of the driver’s seat to the rear door of the car, 51 inches 
head room from the floor boards to the roof of the car in the rear 
compartment, and at least 68 inches at the maximum width of the 
automobile. It was further specified that the vehicle should have a 
minimum wheel base of 112 inches and a minimum piston displace- 
ment of 200 cubic inches. 
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In reply to a letter from this office requesting information as to the 
authority of law for the purchase of this vehicle and at a price of 
$798.85, there was received from the Acting Secretary of the Federal 
Communications Commission a letter of July 21, 1936, to the effect 
that the automobile purchased was not of the passenger-carrying 
type, but in the nature of a radio laboratory equipped with receiving 
equipment, signal intensity measuring apparatus, and a portable 
radio-direction finder; that the specification that the automobile be 
equipped with four upholstered seats for carrying eight passengers 
was merely to obtain sufficient capacity to enable the installation of 
additional radio apparatus if necessary and to allow room for the 
radio inspectors to move about while working in the car; that the 
provisions other than those regarding seating eight passengers could 
have been met by the stock cars of most manufacturers of automo- 
biles of this class; and that any other car with the amount of room 
would have been suitable for the Commission if the body capacity 
could have been met, whether out of stock or specially built. 

Section 5 of the act of July 16, 1914, 38 Stat. 508, is as follows: 

No appropriation made in this or any other act shall be available for the 
purchase of any motor-propelled or horse-drawn passenger-carrying vehicle for 
the service of any of the executive departments or other Government establish- 
ments, or any branch of the Government service, unless specific authority is 
given therefor, and after the close of the fiscal year nineteen hundred and 
fifteen there shall not be expended out of any appropriation made by Congress 
any sum for purchase, maintenance, repair, or operation of motor-propelled or 
horse-drawn passenger-carrying vehicles for any branch of the public service of 
the United States unless the same is specifically authorized by law, * * *. 

The applicability of the provisions of this act has been the subject 
of numerous decisions of the accounting officers of the Government, 
and it has been held that the question whether a vehicle is “passenger- 
carrying” must be determined from the character of the vehicle as 
shown by its construction and design, and not from its intended use, 
and where it appears that the automobile is in fact a passenger- 
carrying vehicle, the prohibition of the act applies irrespective of 
the purpose of the Government department or agency involved to 
convert it to other usages. 21 Comp. Dec. 14; id. 116; 14 Comp. Gen. 
367. A-59737, March 18,1935. That is to say, the provisions of the 
act may not be evaded upon the plea that a passenger-carrying auto- 
mobile, once acquired, will be used otherwise than for the transporta- 
tion of passengers. The automobile purchased in the present instance 
is designated by its manufacturers as e “Carry All Suburban, eight 
passenger capacity, 112-inch wheel base”, and is described in part as 
follows: 

This all-purpose vehicle combines the advantages of a passenger car and a 
light delivery unit. There are four seats, providing for eight passengers. 


By quick, easy removal of seats it becomes a large-capacity unit for loads of 
merchandise, produce, or luggage. Its utility is proved by its wide demand 
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by private estates, country clubs, hotels, bus, and transfer companies, airports, 
as well as operators who use it for business and pleasure. * 

Not only that, but the specifications stipulated that there must be 
furnished four upholstered seats such as would be used for carrying 
eight passengers, and stated that bidders might be required to furnish 
proof that the manufacturer had been engaged in the production of 
passenger automobiles for at least five years. 

There appears no question that the automobile is primarily offered 
for sale and intended for use as a passenger-carrying vehicle, and 
the fact that by removing extra seats it may be used for other pur- 
poses does not relieve it of such identity, or remiove it from the pro- 
hibition of the statute. Such being the case, and there appearing 
no specific authority for the Federal Communications Commission 
to purchase any motor-propelled passenger-carrying vehicle, it must 
be held, pursuant to the provisions of the said statute, that appro- 
priated moneys of the United States are not available for payment 
under the contract as awarded. 

The conclusion reached renders unnecessary any extended discus- 
sions of certain objectionable features of the specifications which are 
in contravention of numerous decisions of this Office. They may be 
briefly listed as follows: 

Minimum wheel base of 112 inches. See 14 Comp. Gen. 368. 

Minimum piston displacement of 200 cu. in. See 14 Comp Gen. 491, and 
832; 15 Comp. Gen. 365 and 640. A-60763, December 10, 1935. 

Safety or non-shatter glass. See 15 Comp. Gen. 974 and cases cited. 

Requirement that bidders furnish a list of established dealers, agencies, or 
factory branch offices within a radius of 50 miles of the final destination, where 
complete stock of repair parts are maintained. See A-49613, August 15, 1933; 
A-5OT17, September 21, 1935; A-65236, November 29, 1935; A-73600, May 5, 
dame that bidders furnish proof that the manufacturer had been 
engaged in the production of passenger automobiles for at least five years. 
See A-53806, November 28, 1934; A-72237, May 25, 1936. 

The specifications for the purchase of the automobile here involved 
follow very closely the dimensions of the Chevrolet Carry All Subur- 
ban as shown in the advertising literature of the Chevrolet Motor 
Co., and the letter from the Acting Secretary of the Commis- 
sion suggests the possibility that manufacturers of other cars in the 
competitive class involved were not in position to furnish automobiles 
meeting the required body dimensions without resort to special con- 
struction. It is to be observed, moreover, that while invitations to 
bid were sent to ten dealers, the only proposals received were those 
of the successful bidder and the Chevrolet Motor Co., Detroit, both 
offering Chevrolet automobiles, and that the low bid of the manu- 
fecturer of the Chevrolet was rejected upon the statement that it 
was based on the omission of two essential items of the specifications 
and. was, therefore, unsatisfactory. The rule that specifications may 
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not be drawn so as to exclude from competition automobiles reason- 
ably within the same competitive group is too well established to 
require discussion. 


(A-80379) 


BUILDING CONSTRUCTION—FOREST SERVICE—SPECIFIC VERSUS 
GENERAL COST LIMITATIONS 


The general provisions in the Department of Agriculture appropriation act 
for the fiscal year 1936, dated June 4, 1986, 49 Stat. 1438, for “Forest 
research”, in accordance with the provisions of certain sections of the 
act of May 22, 1928, 49 Stat. 700, which latter provisions limit the con- 
struction cost of a building to $2,500, are not for application to the 
construction of buildings under the heading “Forest Service, Salaries and 
sa wanes” 49 Stat, 1436, the limitation for which is specifically stated 
as $5,000. 


_— ae General Elliott to the Secretary of Agriculture, September 
17, 1936: 


There has been considered your letter of August 31, 1936, reading 
in part as follows: 


The act (Pub. No. 637) making appropriations for the Department of Agri- 

culture for the fiscal year 1937 contains the following authorization under 
the heading “Forest Service, Salaries and Expenses”: 
“to erect necessary buildings: Provided, That the cost of any building pur- 
chased, erected, or as improved, exclusive of the cost of constructing a water- 
supply or sanitary system, and of connecting the same with any such building, 
and exclusive of the cost of any tower upon which a lookout house may be 
erected, shall not exceed $5,000, with the exception that any building erected, 
purchased, or acquired, the cost of which was $5,000 or more, may be improved 
out of the appropriations made under this act for the Forest Service by an 
amount not to exceed two per centum of the cost of such building as certified 
by the Secretary of Agriculture” ; : 

The Agricultural Appropriation Act (49 Stat. 261) for the preceding fiscal year 

limited the cost of any building to $2,500, as follows: 
“to erect necessary buildings: Provided, That the cost of any building purchased, 
erected, or as improved, exclusive of the cost of constructing a water-supply 
or sanitary system and of connecting the same with any such building, and 
exclusive of the cost of any tower upon which a lookout house may be erected, 
shall not exceed $2,500” ; 

Section 1 of the act of May 22, 1928 (45 Stat. 699; 16 U. S. C. 581), which 
authorizes various kinds of investigations, experiments, and tests pursuant 
to sections 2 to 10 thereof, contains a similar provision, reading as follows: 

“Provided further, That the cost of any building purchased, erected, or as 
improved in carrying out the purposes of this act shall not exceed $2,500, 
exclusive in each instance of the cost of constructing a water supply or 
sanitary system and of connecting the same with any such building.” 

In view of the new building cost limitation contained in the current appro- 
priation act it is assumed that the above quoted limitation in section 1 of the 
act of May 22, 1928, is suspended as long as such new limitation continues in 
effect, and that if it is necessary to erect a building in carrying out any of 
the activities provided for under the center heading “Salaries and Expenses” 
(Forest Service) the cost thereof is chargeable against the subappropriation 
for that particular activity. Before proceeding on this assumption I shall ap- 
preciate the benefit of your judgment as to the applicability .of this new build- 
ing cost limitation to the appropriations for forest research (page 20, Pub. No. 
637). Specifically, the Forest Service wishes to know if it can construct a 
building costing between $2,500 and $5,000, which is necessary in the conduct 
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of authorized research work, and pay the cost thereof out of funds appropriated 
for forest research, such as that for “Forest Management” (appropriation, 
Symbol No. 1271100.014). 

In view of the specific provisions in the act of June 4, 1936, 49 Stat. 
1436, under the heading “Forest Service”, limiting to $5,000 the cost 
of construction of buildings thereunder, this office is not required to 
object to the otherwise proper use of appropriated funds within such 
prescribed limit for necessary buildings required by said Forest 
Service, notwithstanding the general provision contained in said act 
for forest research in accordance with the provisions of sections 1, 2, 
7, 8, 9, and 10 of the act of May 22, 1928, 45 Stat. 700, section 1 of 
which contains, in addition to the authorization of various kinds of 
investigations, experiments and tests as outlined in sections 2 to 10 
thereof, a building limitation of $2,500. See United States v. Salen, 
235 U. S. 237, 249, and authorities cited therein, setting forth the set- 
tled rule of statutory construction that “words which standing alone 
might have a wide and comprehensive import will, when joined with 
those defining specific acts, be interpreted in their narrower sense and 
understood to refer to things of the same nature as those described in 
the associated list, enumeration or class.” 

Accordingly, the question contained in your submission is an- 
swered in the affirmative. 


(A-80571) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—“TEMPORARY” 
EMPLOYEES DEFINED—ACCUMULATED LEAVE CREDITS ON SEPA- 
RATION FROM AND REENTRY INTO SERVICE 


The uniform leave regulations issued by the President, effective on and after 
July 1, 1936, having defined “temporary” employees as those “who are 
appointed for definite periods of time, not exceeding 6 months”, all em- 
ployees entitled to leave whose tenure of employment is otherwise pre- 
scribed are to be regarded as “permanent” for leave purposes, including 
those appointed for an indefinite tenure under section 2 of Civil Service 
Rule VIII, pending the filling of the position permanently. 

The temporary leave regulations of the Interior Department in force prior to 
July 1, 1936, having authorized transfer of leave credits of employees of 
other departments upon appointment to positions in the Interior Depart- 
ment, an employee separated from the National Recovery Administration 
appointed, without a break in service, to a position in the Interior Depart- 
ment prior to July 1, 1936, is entitled to credit for leave accumulated 
prior to January 1, 1936. 


nee cern General Elliott to the Secretary of the Interior, September 


Consideration has been given to your letter of September 12, 1936, 
as follows: 
On February 18, 1936, an employee of the National Recovery Administration 


was transferred to the Office of the Consumers’ Counsel, National Bituminous 
Coal Commission, without break in service. Up to January 1, 1936, the employee 
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had an accumulation of about 30 days of unused annual leave. The appoint- 
ment in the Consumers’ Counsel was under section 2 of Civil Service Rule VIII, 
pending the filling of the position permanently with a civil service eligible. 
On account of a necessary reduction in force the active service of the employee 
terminated at the close of August 15, after which date it is desired to allow 
him such annual leave as may be due him. 

The temporary leave regulations of this Department in effect prior to those 
prescribed in Executive Order of July 9 contain the following paragraphs: 

“Temporary employees defined.—Temporary employees for leave purposes 
shall be considered those who are appointed for definite periods of time not 
exceeding six months. 

“Transferred employees.—Persons transferred from other departments, or 
from bureaus or offices to other bureaus or offices within this department, shall 
be charged with the leave taken prior to such transfer and shall be credited 
with any accumulated leave unused. A certificate from such other department 
will be required. 

“Temporary employees.—Temporary employees except those engaged on con- 
struction work at hourly rates, shall be entitled to 24% days of annual leave for 
each month of service, leave accruing during any month shall be available to 
the employee at any time after the beginning of the month of service. Leave 
must be taken before expiration of the temporary appointment.” 

Sections 5, 14 and 15 of the leave regulations of July 9 read as follows: 

“Employees transferred or reappointed without break in service from one 
Permanent position to another permanent position within the same or a differ- 
ent governmental agency shall at the time of the transfer be credited with 
accumulated leave and charged with unacerued leave advanced. 

“Temporary employees shall be granted 24% days leave for each month of 
service beginning January 1, 1936. For leave purposes, persons who are ap- 
pointed for definite periods of time not exceeding 6 months shall be considered 
temporary employees. 

Temporary employees who subsequently receive permanent or probational ap- 
pointments in the same department without break in service shall be entitled to 
annual leave at the rate of 2% days per month to the date of permanent appoint- 
ment and thereafter at the rate of 24% days per month. Of temporary em- 
ployees, only those who subsequently accept permanent appointments without 
break in service’ may be credited with accumulated leave earned prior to 
January 1, 1936.” . 

While the employee was serving in a temporary status he was occupying a 
permanent position. The question on which your ruling is requested is whether 
it is mandatory that the employee be allowed the leave accumulated to his 
credit at the time of his appointment in the Office of the Consumers’ Counsel, 
to be taken immediately following August 15. 


It is understood from the last sentence of the first paragraph of 
your letter that this employee was separated from the service August 
15 because of reduction in force. If that be the case, there is no au- 
thority for now paying him for leave accrued but not actually 
granted and taken prior to such separation from the service. See 
16 Comp. Gen. 28 and decisions therein cited. 

If, however, the employee was not in fact separated from the serv- 
ice on August 15 but was granted leave of absence effective from said 
date for such period as he might be entitled to and advised that his 
services would terminate at the expiration of such period, and the 
only question involved is as to the period of leave which may be 
granted and taken prior to the effective date of the separation from 
the service, you may be advised as follows: 

Under the provisions of the act of March 14, 1936, 49 Stat. 1161, 
Government employees, with certain express exceptions not here in- 
volved, are entitled to annual leave of absence, either as temporary 
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or as permanent employees. As the statute does not define the terms 
“temporary” and “permanent” employees for leave purposes, the 
definition of those terms for leave purposes properly has been pre- 
scribed by regulation. 

As both the temporary regulations of the Department of the Inte- 
rior in force prior to July 1, 1936, and the uniform leave regulations 
issued by the President, effective on and after that date, define “tem- 
porary” employees as those “who are appointed for definite periods 
of time, not exceeding 6 months”, all employees entitled to leave 
whose tenure of employment is otherwise prescribed are to be re- 
garded as “permanent” for leave purposes, including those appointed 
for an indefinite tenure under section 2 of Civil Service Rule VIII, 
pending the filling of the position permanently with a civil service 
eligible, although prior to January 1, 1936, employees of this class 
were regarded as temporary and denied leave with pay. 12 Comp. 
Gen. 431; 13 id. 347. Accordingly, the position to which the em- 
ployee in question was transferred and appointed February 18, 1936, 
is to be regarded as having been permanent for leave purposes. The 
temporary regulations of the Department of the Interior in force 
prior to July 1, 1936, authorized transfer of leave credit of employees 
transferred from other departments to the Department of the Inte- 
rior, and even though such regulations were intended to apply only 
to employees transferred to permanent positions under the Depart- 
ment of the Interior, as is provided by the uniform leave regulations, 
the employee in question would be entitled to any unused leave 
accrued prior to February 18, 1936, while employed under the Na- 
tional Recovery Administration, if still in the service. Decision of 
August 1, 1936, A-72714, 16 Comp. Gen. 105. And, in such cases, the 
granting of the leave before separation from the service is manda- 
tory. 16 Comp. Gen. 74. 


(A-54325) 


PAY AND ALLOWANCES—OFFICERS’ RESERVE CORPS—INJURY IN 
LINE OF DUTY—ACT, JUNE 15, 1936 


A member of the Officers’ Reserve Corps injured in an airplane accident in 
line of duty not the result of his own misconduct, who, because of said 
injury, has been paid six months’ pay and allowances under the provisions 
of the act of April 26, 1928, 45 Stat. 461, for a period of hospitalization 
extending beyond said period of six months but terminating prior to the 
passage of the act of June 15, 1936, 49 Stat. 1507, is not entitled to the 
pay benefits of the latter act because of the prior period of hospitalization 
without pay. 


Acting Comptroller General Elliott to Vincent Ford, September 18, 1936: 


Reference is made to the claim recently submitted by you for 
additional pay and allowances for the 6-month period October 16, 
1933, to April 15, 1934, while hospitalized incident to injuries sus- 
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tained in an airplane crash April 14, 1933, while on active duty as 
a second lieutenant, Air Corps Reserve. 

Claims identical in character to the instant claim growing out of 
the same accident have heretofore been the subject of decisions of 
this office and have been denied on the grounds that under the act 
of April 26, 1928, 45 Stat. 461, you were entitled to a continuation 
of pay and allowances whether in money or in kind which you were 
entitled to receive at the time of the injury for a period not in excess 
of 6 months. A-54325, dated May 4, 1934, August 6, 1934, Septem- 
ber 17, 1935. The present claim in effect is in the nature of a 
request for further consideration of the action previously taken, 
predicated on Public, No. 677, Seventy-fourth Congress, approved 
June 15, 1936, 49 Stat. 1507, which provides in part as follows: 


That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line of duty while en route to 
or from or during their attendance at encampments, maneuyers, or other exer- 
cises, or at service schools, under the provisions of sections 94, 97, and 99 of 
the National Defense Act of June 3, 1916, as amended; members of the Officers’ 
Reserve Corps and of the Enlisted Reserve Corps of the Army and members 
of the National Guard of the United States who suffer injury or contract 
disease in line of duty while on active duty under proper orders in time of 
peace; and persons hereinbefore described who may now be undergoing hospital 
treatment at Government expense for injuries so sustained; shall, under such 
regulations as the President may prescribe, be entitled, at Government expense, 
to such hospitalization, rehospitalization, medical and surgical care, in hospital 
and at their homes, as is necessary for the appropriate treatment of such 
injury or disease, until the disability resulting from such injury or disease 
cannot be materially improved by further hospitalization or treatment and 
during the period of such hospitalization or rehospitalization, but not for more 
than an aggregate of six months after the termination of the prescribed tour 
of active duty or training in any case to the pay and allowances, whether in 
money or in kind, that they were entitled to receive at the time such injury 
was suffered or disease contracted, and to the necessary transportation incident 
to such hospitalization and rehospitalization and return to their homes when 
discharged from hospital; and for any period of hospitalization or rehospitaliza- 
tion when they are not entitled to pay and allowances under the preceding 
provision, they shall be entitled to subsistence at Government expense. * * 
Section 6 of the act of March 4, 1923, as amended by the act of April 26, 1928 
(45 Stat. 461), is hereby repealed: Provided further, That any person who, on 
the date of the approval of this act, is receiving or entitled to receive the 
benefits provided by said section 6 of the act of March 4, 1923, as amended, 
shall be entitled to the benefits of this act in lieu thereof, and existing appro- 
priations for carrying out the provisions of section 6 of said act of March 4, 
1923, as amended, shall be available for expenditures authorized by this act. 


It appears that by paragraph 4, S. O. 249, dated War Department, 
October 21, 1932, you were relieved from assignment and duty at 
Brooks Field, San Antonio, Tex., and ordered to proceed to March 
Field, Riverside, Calif., for duty and to be relieved at the latter 
place in time to enable you to arrive home on June 30, 1933, on which 
date you were to revert to an inactive status. It further appears 
that you were injured in an airplane collision at about 9 a. m., April 
14, 1933, in line of duty not the result of your own misconduct. By 
paragraph 22, S. O. 100, dated War Department May 1, 1933, you 
were continued on active duty at March Field until October 15, 1933, 
notwithstanding the provisions of AR 140-5 which seems to pro- 
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hibit the placing or retention on active duty of reserve officers who 
are not capable of qualifying due to physical unfitness. Although 
you were nominally in the status of a reserve officer on active duty 
under the last-mentioned order until October 15, 1933, the record 
shows that you were admitted April 14, 1933, to Letterman General 
Hospital for treatment resulting from the injuries, where you re- 
mained until May 2, 1934; again admitted to the same hospital for 
further treatment June 30, 1934, until May 25, 1935, when you were 
discharged by direction of a board of officers convened thereat on 
May 9, 1935, which found— 

That 2nd Lieut. Vincent Ford, A. C. Reserve, has a partial disability due to 
residuals of above mentioned injuries but that further improvement is to be 
expected with use of limb and that no further operative or other hospital treat- 
ment is indicated, 

While the record is clear that the total hospitalization and re- 
hospitalization extending from April 14, 1933, to May 25, 1935, was 
in excess of the 6-month maximum period for which pay and allow- 
ances were authorized under the act of April 26, 1928, it is equally 
clear that the act of June 15, 1936, has no cumulative or retroactive 
effect where the reserve officer has already received the statutory 
maximum monetary benefits under the prior law, and has not on or 
subsequent to passage of the latter act received further hospitaliza- 
tion necessitated by the same injury. In such case where the 
hospitalization or rehospitalization of the reserve officer has ended, 
“no further operative or other hospital treatment being indi- 
cated”, and as a consequence he has been discharged therefrom prior 
to the act of June 15, 1936, and has been paid 6 months’ pay and 
allowances under the provisions of the act of April 26, 1928, he may 
not be paid under the act of June 15, 1936, for a period of hospitali- 
zation or further hospitalization without pay prior thereto. In 
view of what has been stated herein, you are informed that no addi- 
tional pay and allowances accrued to you over the period, October 
16, 1933, to April 15, 1934, under the provisions of the act of June 
15, 1936, and your latest claim based upon that act is necessarily 
denied. 


(A-80355 


INDIGENT INDIANS—REIMBURSEMENT OF BURIAL EXPENSE 
ADVANCES 


Moneys appropriated from tribal funds of the Klamath Indians by the Interior 
Department Appropriation Act of June 22, 1936, 49 Stat. 1778, having been 
made specifically available “for loans” to cover burial expenses, there is 
no legal basis for reading into the statute the more liberal provisions of 
a tribal resolution presented to a subcommittee of the Senate Appropria- 
tions Committee proposing gifts instead of loans in the case of indigent 
members, and said funds are not available to such members without a 
requirement for reimbursement. 
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Acting Comptroller General Elliott to the Secretary of the Interior, September 
18, 1936: 


There has been received your letter of August 28, 1936, as follows: 


The Interior Department Appropriation Act for the fiscal year 1937 provides 
for the appropriation of $10,000 from tribal funds of the Klamath Indian 
Tribe, which amount “shall be available in a permanent revolving fund for 
loans to cover burial expenses of members of the tribe, and payments in liquida- 
tion of such loans shall be credited to the revolving fund and shall be available 
for loans for similar purposes under regulations to be prescribed by the Secre- 
tary of the Interior.” 

The following discussion of this item is taken from the printed hearings 
before the Interior Department Subcommittee of the Senate Appropriations 
Committee : 

“Statement of Ben F. Mitchell, representing the Klamath Indians, Klamath 
Reservation, Oreg. 

“Senator Haypen. Will you come forward, Mr. Mitchell? Have you an 
amendment that you want to offer to the committee? 

“Mr. MITCHELL. Yes. 

“Senator Haypen. Will you give your name for the record? 

“Mr. MITCHELL. Ben F. Mitchell. 

“Senator HAypDEN. You may proceed. 

“Senator McKEetiar. What page of the bill? 

“Mr. MiTcHELL. Page 54, line 8. This is an item which is taken from the 
Klamath tribal funds. It is not an appropriation out of the Treasury, and we 
are asking that funds that have been appropriated heretofore be included in 
our annual budget instead of in the general appropriation act for all Indians. 
It is all tribal funds, and I wish to insert it in these words. 

“‘On page 54, line 6, strike out the figures “$55,000” and insert [reading]: 
“$73,000 of which $4,000 shall be available only for traveling and other expenses 
of members of the tribal council or representatives of the tribe engaged on 
business of the tribe at the seat of Government; not more than $4,000 may 
be used for fees and expenses of an attorney or firm of attorneys selected by the 
Klamath Tribe and employed under contract approved by the Secretary of the 
Interior in accordance with existing law; and $10,000 shall be available in a 
permanent revolving fund for loans to cover burial expenses of members of the 
tribe, and payments in liquidation of such loans shall be credited to the revoly- 
ing fund and shall be available for loans for similar purposes under regulations 
to be prescribed by the Secretary of the Interior” ’ 

“That last item there is something that we haye been trying to get for some 
time. The tribe went into it very extensively and authorized us to take the 
matter up with the Appropriations Committee, and it is merely a fund taken, 
as I said before, out of tribal funds of the Klamath Indians. 

“Senator THomas of Oklahoma. How much money do you have in the tribal 
funds at this time? 

“Mr. MITCHELL. I do not have the exact amount. 

“Mr. Dopp. Approximately $271,000 at the present time. Income for the last 
year was $223,807. 

“Senator HaypDen. They have a substantial income every year? 

“Mr. Dopp. Yes, sir. 

“Senator Haypen. From what source? 

“Mr. Dopp. From the sale of timber on the reservation. 

“Senator Striwer. This amendment has been presented to the tribe? 

“Mr. MITCHELL. Yes, sir; I have a resolution adopted by the tribe. I do not 
know whether it is important to insert it in the record or not. 

“Senator SterwEr. How long is it? 

“Mr. MITCHELL. It is not very long. 

“Senator Sterwer. I suggest that you put in the amendment and the resolution. 

“Mr. MiTcHELL. Yes, sir. 

“(The resolution referred to is as follows:) 

“ ‘Resolved, That $10,000 be set aside from any balance or balances of funds 
placed to the credit of the Klamath Tribes, in the Treasury of the United States, 
to be known as indigent funds of the Klamaths, established for the sole purpose 
of the burial of indigent members et al., who may at the moment or at time of 
demise be in the destitute status. Same shall be prorated as follows: Members 
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who may be entirely without funds to his or her credit and without an estate 
shall be allowed the sum of $250 for such purpose, and said amount shall not 
be reimbursed the Klamath tribal indigent fund. 

“‘Members at time of death, without funds to his or her credit, but who 
has an interest in an estate, shall be allowed the sum of $350; this amount 
shall be reimbursed the aforesaid Klamath tribal indigent funds upon probate 
of said estate.’” 

In view of the evident intention of the Indians, as shown by the resolution 
of the Klamath Indian Tribal Council, and the Committee, to provide funds 
for the burial of indigent members of the tribe in the amount of $250 from 
this fund without the requirement that such amount shall be reimbursed to 
the Klamath tribal indigent fund, your advice is requested as to whether, under 
the wording of the above item in the appropriation act, funds made available 
thereunder may be used in this manner. 

The question must be answered in the negative. The wording 
of the statute is plain and unambiguous, and it is the most elemen- 
tary principle of statutory construction that language which is 
clear needs no construction and that where there is no ambiguity 
in the terms of a law the meaning must be found in the language 
in which it is expressed. Yerke v. United States, 173 U. 8S. 439; 
United States v. Hill, 248 U. S. 420. In Caminetti v. United States, 


242 U. S. 470, 490, the Supreme Court said: 

Reports to Congress accompanying the introduction of proposed laws may 
aid the courts in reaching the true meaning of the legislature in cases of 
doubtful interpretation, Blake v. National Banks, 23 Wall. 307, 319; Bate Re- 
frigerating Co. v. Sulzberger, 157 U. S. 1, 42; Chesapeake and Potomac Telephone 
Co. v. Manning, 186 U. 8S. 238, 246; Binns v. United States, 194 U. S. 486, 495. 
But, as we have already said, and it has been so often affirmed as to become a 
recognized rule, when words are free from doubt they must be taken as the 
final expression of the legislative intent, and are not to be added to or sub- 
tracted from by considerations drawn from titles or designating names or 
reports accompanying their introduction, or from any extraneous source. In 
other words, the language being plain, and not leading to absurd or wholly 
impracticable consequences, it is the sole evidence of the ultimate legislative 
intent. See Mackenzie v. Hare, 239 U. S. 299, 308. 

The provision of the Department of the Interior Appropriation 

‘Act of June 22, 1936, 49 Stat. 1778, here in question, specifically 
appropriated $10,000 from the tribal funds of the Klamath Indian 
Tribe to be available in a permanent revolving fund “for loans” to 
cover burial expenses of members of the tribe, with the provision 
that repayments shall be credited to the fund and be available “for 
joans” for similar purposes. No reference is’ made in the statute 
to indigent members of the tribe or to the resolution of the Tribal 
Council which, in effect, proposed gifts instead of loans to cover 
burial expenses of indigent members. Why the Congress restricted 
the appropriation to loans may be open to conjecture, but clearly 
there is no legal basis for reading into the statute as enacted the 
more liberal provisions of the tribal resolution, not mentioned in 
the statute. 

Accordingly, you are advised that the money appropriated is not 
uvailable to provide funds for the burial of indigent members of the 
tribe without a requirement that the amount be reimbursed to the 
revolving fund. 
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(A-80473) 


LEAVES OF ABSENCE—VIRGIN ISLANDS EMPLOYEES—TRANSPOR- 
TATION AT GOVERNMENT EXPENSE 


Legal residence and not actual presence in continental United States at the time 
of appointment to the Federal service in the Virgin Islands determines an 
employee’s right to free transportation from his post of duty to a port 
in the continental United States and return for leave-taking purposes 
within the meaning of the act of June 5, 1936, 49 Stat. 1483. 


“ns ematesier General Elliott to the Secretary of the Interior, September 


Consideration has been given to your letter of September 5, 1936, 
as follows: 


Governor Lawrence W. Cramer of the Virgin Islands has transmitted to the 
Department a communication, dated August 6, addressed to him by Dr. James 
Knott, Assistant Commissioner of Health, Government of the Virgin Islands, 
St. Croix, V. L., in which information is requested as to whether he is entitled 
to free transportation from the Virgin Islands to continental United States for 
the purpose of taking leave as provided in Public, No. 667, 74th Congress, an 
act “Authorizing the Secretary of the Interior to furnish transportation to 
persons in the service of the United States in the Virgin Islands, and for other 
purposes.” 

Although Dr. Knott was appointed to the Government service of the Virgin 
Islands while serving in Puerto Rico, where he had resided for a period of four 
and a half months prior to receiving his appointment, he was at that time a 
legal resident of the State of Missouri. The act reads that the Secretary of 
the Interior is authorized to furnish persons appointed “from the continental 
United States” free transportation from the post of duty to a port in continental 
United States and return for the purpose of taking leave; and although Dr. 
Knott received his appointment when stationed in Puerto Rico, he was actually 
a legal resident of continental United States. 

I submit this question to you for an opinion as to whether or not I am 
authorized to grant leave to Dr. Knott in accordance with the provisions of 
the above-mentioned act. 


The following is the text of the sentence of the act of June 5, 
1936, 49 Stat. 1483, from which you quote: 

* * * The Secretary of the Interior is further authorized to furnish to 
persons appointed from the continental United States and employed in the 
service of the United States in the Virgin Islands free transportation from the 
post of duty to a port in the continental United States and return for the 
purpose of taking leave, but not more frequently in the case of any persons than 
once during each two-year period of service. 

The purpose in limiting the benefit “to persons appointed from 
the continental United States” is to exclude natives of the Virgin 
Islands and all others who are not residents of the continental United 
States. The statute provides transportation for employees to and 
from a port in the continental United States to permit them to take 
their leave at home. It is not necessary in order to be entitled to 
such transportation that an employee must have been actually in the 
continental United States immediately prior to his appointment but 
only that his home or legal residence is in the continental United 
States. 

The question presented in the concluding paragraph of your letter 
is answered accordingly. 
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(A-47809), (A-53420), (A-G1651), (A-75336), (A-80398) 
ADVERTISING—BIDS—EQUALIZING FREIGHT RATES 


Advertised specifications for supplies should permit a low bidder, f. o. b. shipping 
point or mill, to equalize land-grant rates available to the United States in 
event there should be for acceptance a higher bid, f. o. b. shipping point, 
which would otherwise result in a lower aggregate cost to the United States 
for supplies at Government destination, where the weight of the shipment 
concerned is estimated to exceed 100 pounds, but the matter of equzliza- 
tion of lowest net rate available to the Government when such rate does 
not involve land-grant deduction is a matter primarily for the discretion 
of the head of the department or establishment concerned with a view 
to obtaining the greatest returns to the public for the moneys expended. 


Acting Comptroller General Elliott to the Secretary of the Treasury, September 
_ 19, 1936: 


Your letter of August 28, 1936, is as follows: 


Reference is made to the several decisions (A-47809, A-53420, A-61651 and 
A-75336) rendered by your office on the question of equalization of freight 
rates by bidders quoting on proposals issued by the several departments. 

In the first of these decisions (A-47809, April 11, 1933), it was stated that 
“no objection will be made by this office to the incorporating in the specifica- 
tions for supplies, or in the invitations for proposals therefor, of a disqualify- 
ing provision of the character of that mentioned in your letter. It is sug- 
gested, however, that for the purposes of clarity, the proposed clause be amended 
to read: 

“In making award for the supplies herein called for, no consideration will be 
given to offers to equalize freight charges with other specified points. Only 
the quoted price or prices inserted against the various items listed and the 
actual f. o. b. shipping point or points specified, will be considered.” 

In the second decision (A-53420, March 27, 1934), it was stated that “the 
specifications for the purchase of lumber should be drawn in such a manner 
as to permit the bidders to equalize freight rates available to the Government 
through acceptance of delivery f. o. b. mills or contractor’s point of shipment 
with land-grant rates available to Government destination. Commercial rates 
are matters of general knowledge to bidders as they are disclosed in the 
tariff file according to law, while Government land-grant rates are not matters 
ot general information, and, as indicated in this case, a difference of a few 
cents per cwt. in a land-grant rate is sufficient to deny an otherwise low bidder 
the contract unless permitted to equalize the land-grant freight rate with his 
- competitors.” 

In the third decision (A-61651, July 19, 1935), it was stated that “as stated 
in said decision of March 27, 1934, commercial rates, or freight rates available 
te the public generally, are matters of general knowledge to bidders and are 
disclosed in the tariffs filed according to law, while Government land-grant 
rates are not matters of general information and a difference of a few cents 
pe: ewt. in the land-grant rate is sufficient to deny an otherwise low bidder a 
Government contract unless permitted to equalize the land-grant freight rate 
with its competitor. In other words, there is a difference between freight 
rates generally, as considered in the decision of April 11, 1933, and land- 
grant freight rates as considered in the decision of March 27, 1934, and while 
it is entirely proper to notify bidders that no consideration would be given 
to offers to equalize commercial freight rates with competitors, there is not 
only no legal objection to the consideration of offers to equalize the land-grant 
rates—land-grant deductions from commercial rates—but such procedure is 
proper due to the fact that land-grant railroads are limited in number and 
bidders located thereon should not be at an advantage over other bidders not 
located on land-grant lines when purchases are made f. o. b. bidder’s shipping 
point. 

“While no further question will be raised with respect to this particular 
contract, proper administrative action should be taken to correct the situation 
by prohibiting, if deemed desirable, bids offering to equalize freight rates with 
other specified points, but in all cases permitting offers to equalize generally 
yovernment land-grant rates with competitors.” 
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In the last decision (A-75336, June 1, 1936), it was stated that “In connection 
with equalization of transportation charges no objection appears at this 
time if the department should consider bids proposing to equalize the lowest 
net rate available to the Government even when such rate involves no land- 
grant deduction, provided the resuit of such equalization can be readily and 
uccurately determined before award is made.” 

Certain practical difficulties have been experienced in applying the principle 
of permitting bidders to offer to equalize freight rates. There are now under 
the jurisdiction of this department 48 State procurement officers, all of whom 
are issuing numerous proposals for all kinds of materials and supplies, receiving 
hundreds of bids, and making awards. To guard against possible suspension of 
accounts, where the equalization of freight rates is involved, these procurement 
officers feel that they must have authoritative advice from Washington as to 
the applicable freight rates, particularly when land-grant deductions enter into 
their calculations. The delay incident to the submission of these questions to 
Washington and the receipt of advice therefrom not only prevents the awarding 
of contracts within a reasonable period after the opening of bids, but seriously 
interferes with the procurement of materials and supplies within a reasonable 
time after the need for them has developed and been communicated to the 
purchasing officer. Even with respect to purchases to be made in Washington 
serious delays in securing correct rates have been experienced en account of 
the enormous volume of rates to be computed by a comparatively limited per- 
sonnel trained to making such computations. 

Further, the effect of the decisions permitting equalization of freight rates 
would seem to favor those bidders who can absorb a loss on their products in 
order to meet the prices quoted by their competitors who may happen to be 
more favorably located with respect to the delivery point named in the Govern- 
ment’s proposal. Presumably each bidder quotes to the Government a price 
which includes his cost, plus profit, plus the transportation or delivery cost. If, 
then, the bidder offers to equalize the transportation charge with his more 
favorably located competitor, the amount of such equalization can only be taken 
out of that price which represents his cost’ of production plus his profit. It 
would seem that such a policy would operate to the disadvantage of the smaller 
concerns or those whose financial status will not permit them to absorb such 
losses. While the immediate effect of such a policy will be to secure for the 
Government the lowest possible price, the ultimate result might be the elimina- 
tion of small, though efficient, competitors from bidding to the Government, the 
encouragement of monopoly and, later, higher costs to the Government. 

To summarize, this office feels the principle of equalization of freight rates 
is unsound for the following reasons: That it results in indefinite bids; that it 
places upon the Government the burden of determining how much the success- 
ful bidder will receive for his product; that it causes undue delay in awarding 
contracts; that it denies to bidders the natural advantage of location; that it 
may result in award being made to a bidder whose shipping point is located 
a long distance from the destination, resulting in delay in delivery of materials: 
and that any price advantage that may accrue to the Government is more than 
offset by the increased administrative costs to the Government. 

In view of the foregoing, it is proposed to issue a circular to the several 
departments and establishments of the Government to the effect that in all 
future advertisements covering the purchase of supplies, materials, and equip- 
ment, prospective bidders should be advised that proposals for equalization of 
freight rates will not be considered in evaluating bids for the purpose of making 
award. However, before such circular is issued the Department will be glad 
to receive any comment you may desire to make relative thereto. 


The accepted requirement in the uses of appropriated moneys is 
that the amount charged thereto should not be in excess of the lowest 
delivered cost of the supplies meeting the needs of the United States 
which are to be stated in the advertised specifications so as to per- 
mit of full and free competition. As part of this requirement speci- 
fications generally require the submission of bids f. 0. b. bidder’s 
shipping point and f. o. b. Government destination, and there is for 
acceptance that bid meeting the terms of the specifications which will 
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result in the lowest aggregate cost to the Government of the ma- 
terials or supplies at destination. However, such requirement for 
bids on the basis of f. o. b. bidder’s shipping point and f. o. b. 
Government destination does not necessarily apply where the total 
shipments aggregate 100 pounds or less. See decisions of October 
31, 1935, and February 17, 1936, A-66668. In such instances where 
the shipment weighs 100 pounds or less, the specifications may prop- 
erly require quotations on the basis of f. o. b. Government destination 
deliveries, only. 

Where the shipments are estimated to exceed 100 pounds and bids 
are required on the basis of delivery f. o. b. bidder’s shipping point 
or f. o. b. Government destination, it may be possible that the United 
States accept delivery f. 0. b. bidder’s shipping point and have 
delivery on a Government bill of lading at less cost than would re- 
sult in delivery f. o. b. Government destination. This situation may 
arise due to the fact of more favorable location on a land-grant line 
of one not the low bidder, such location actually resulting in less cost 
to the Government through acceptance of a higher bid f. o. b. bid- 
der’s shipping point or mill and shipment on a Government bill of 
lading than would be chargeable to public funds in event the low 
bid on the basis f. o. b. destination be accepted. In such event the 
specifications should permit the low bidder to equalize land-grant 
rates with such higher bidder. 

Both from the standpoint of preventing charges against appro- 
priated moneys in excess of the lowest aggregate amount necessary 
to secure delivery of materials and supplies to Government destina- 
tion and from the standpoint of equality of bidders, the specifica- 
tions should permit the low bidder f. o. b. his shipping point or mill 
to equalize land-grant rates available to the United States in event 
there should be for acceptance the bid of a higher bidder f. o. b. 
that bidder’s shipping point which would otherwise result in a lower 
aggregate cost to the United States for the supplies at Government 
destination and where the weight of the shipment is estimated to 
exceed 100 pounds. 

Equalization of land-grant rates in such cases does not result in 
indefinite bids for the reason that bids are not indefinite when they 
may be made definite by the application of an established formula, 
and such an established formula is available for the computation 
of land-grant rates. It is appreciated that such computation requires 
some time which, to that extent, delays the award of contracts, but 
it is believed that the exemption of contracts where the shipment 
is estimated to weigh 100 pounds or less will operate to enable the 
Federal Traffic Board to more promptly determine the applicable 
rates in the remaining cases. The balancing of conveniences and in- 
conveniences of such course of procedure as against the necessity for 
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economy in the expenditure of public funds seems to require, in the 
public interest, that the procedure herein indicated should be fol- 
lowed in making purchases on behalf of the United States and any 
circulars of information sent to the departments and establishments 
of the Government should so provide. 

Respecting the conclusion quoted from A-75336 of June 1, 1936, 
15 Comp. Gen. 1045, as to consideration of bids proposing to equalize 
the lowest net rate available to the Government even when such rate 
does not involve land-grant deduction, that is a matter primarily for 
administrative discretion in the head of a department or establish- 
ment with a view to obtaining the greatest returns to the public in 
the expenditure of appropriated moneys for his department or 
establishment. 


(A-60705) 
SET-OFF—VETERANS’ BENEFITS—FRAUDULENT TRANSACTIONS 


The saving clauses appearing in veterans’ legislation with regard to assign- 
ments of benefits thereunder, exemptions from claims of creditors, etc., 
are not for application in cases of fraud, and where the amount of a check 
fraudulently negotiated by a veteran was reclaimed from the indorsing 
banks, moneys due the veteran under the Adjusted Compensation Act of 
1936, 49 Stat. 1099, may be withheld ‘for purposes of reimbursing the 
indorsers, particularly where the veteran has authorized such withholding 
and reimbursement. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
September 21, 1936: 


There has been received your letter of August 6, 1936, as follows: 


Reference is made to the fraudulent loan of $325.50 obtained by Lilburn C. 
Smith, A-2664974, on March 25, 1931, paid by check no. 793449, Disbursing 
Officer J. B. Schommer, symbol no. 99220, on the security of the adjusted 
service certificate issued to William M. Smith, A—2918970. 

Records show the amount of this fraudulent loan was recovered from the 
endorser of the check covering the loan. Disability allowance payments of 
$6.00 per month were withheld from the veteran who obtained the fraudulent 
loan for a period of seventeen months, at the end of which period a total of 
$102.00 had been withheld. The veteran’s disability allowance was discontinued 
February 28, 1933; however, he made additional refund in the amount of $66.00, 
making a total of $168.00 recovered from the veteran, in which amount partial 
settlement was made with the endorser of the check covering the fraudulent 
loan. 

The Assistant Treasurer of the United States, on December 6, 1934, requested 
that the balance not recovered from the veteran, $157.50, be withheld from his 
account and forwarded to the Treasurer of the United States for proper dis- 
position. He forwarded a waiver executed by the veteran authorizing this 
Administration to withhold the amount of the fraudulent loan from any moneys 
standing to his account in the Veterans’ Administration or which might here- 
after become due him, for the purpose of reimbursing the endorser who sus- 
tained the loss by reason of reclamation proceedings, and further authoriz- 
ing the Treasurer of the United States to make settlement with the endorser 
who sustained the loss. This request of the Assistant Treasurer of the United 
States to withhold the amount of $157.50 was sustained by your decision dated 
June 3, 1935, A-60705, wherein you state: “The release which was obtained from 
the forger * * * may be accepted to authorize check to be drawn in favor 
of the veteran (the forger) for so much of the amount due him from the 
United States as equals the unsettled amount of the check forged by him and 
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the check so drawa in favor of the veteran (the forger) may be sent to the 
endorser from whom reclamation was made, and upon proper endorsement by 
the payee and said endorser, payment may be made in the usual manner if 
otherwise correct.” However, the veteran had already obtained loans totaling 
the full 50% loan value of his certificate. There were, therefore, no benefits 
payable to him from which this amount of $157.50 could be withheld. 

The veteran has applied for settlement of his certificate under the Adjusted 
Compensation Payment Act, 1936, section 7 of which provides that “No deduc- 
tion on account of any indebtedness of the veteran to the United States, except 
on account of any lien against the adjusted service certificate authorized by law, 
shall be made from the adjusted service credit or from any amounts due under 
the World War Adjusted Compensation Act as amended, or this act.” In view 
of this provision of the act, it is requested that this Administration be advised 
as to whether or not a voucher in the amount of $157.50 may be certified 
payable to the Treasurer of the United States and forwarded to the Division 
of Disbursement, Treasury Department, for reimbursement to the endorser of 
the check covering the fraudulent loan at the time*settlement is made to the 
veteran under the Adjusted Compensation Payment Act, 1936. 

The record establishes that the amount of the check fraudulently 
negotiated by the veteran was reclaimed from the endorsing banks 
through the usual reclamation proceedings instituted in such cases 
and that settlement was made with the rightful payee by the 
Treasurer of the United States in the amount reclaimed. Hence, 
there is no “indebtedness of the veteran to the United States” in re- 
spect of the involved check, in view of which section 7 of the Ad- 
justed Compensation Payment Act of 1936, quoted in your submission, 
is not for invoking here. The only applicable provision of law for 
consideration here, therefore, is that contained in section 3 of the 
act of August 12, 1935, 49 Stat. 609, reading, in pertinent part, as 
follows: 
Payments of benefits due or to become due shall not be assignable, and such 
payments made to, or on account of, a beneficiary under any of the laws 
relating to veterans shall be exempt from taxation, shall be exempt from the 
claims of creditors, and shall not be liable to attachment, levy, or seizure by 
or under any legal or equitable process whatever, either before or after receipt 


by the beneficiary. * * 

While the foregoing provisions, including those contained in sec- 
tion 7 of the Adjusted Compensation Payment Act, 1936, were enacted 
for the benefit of veterans and their beneficiaries generally, such stat- 
utory provisions do not expressly or impliedly preclude a veteran 
from authorizing the Government to withhold a particular amount 
from benefits otherwise due him for the purpose of reimbursing an 
endorser who sustained a loss through his fraudulent negotiation of 
a Government check—the effect of the statute, in respect of assign- 
ments, appearing merely as rendering unenforceable any claim by a 
person to whom a veteran may have attempted to assign monetary 
benefits due and payable under veterans legislation. The controlling 
fact must be the fraud of the veteran and the statutory inhibition 
is not to be interpreted as condoning fraud. 

In the facts and circumstances appearing, therefore, particularly 
in that the veteran in the instant case has authorized your adminis- 
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tration to withhold the amount of the fraudulent loan from any 
money standing to his account in the Veterans’ Administration for 
the purposes of reimbursing the endorser who sustained the loss by 
reason of reclamation proceedings and further authorized the Treas- 
urer of the United States to make settlement with said endorser, it 
would appear proper for your Administration at the time settlement 
is made with the veteran under the Adjusted Compensation Payment 
Act 1936 to certify a voucher in the amount of $157.50 payable to the 
Treasurer of the United States as reimbursement to the endorser of 
the involved check, citing this decision as authority for such action. 
You are advised accordingly. 


(A-65278) 


CONTRACTS—DAMAGES—ACTUAL—DELAYS IN DELIVERY 


Under a contract for supplies containing no specific provision for either liqui- 
dated or actual damages upon failure of the contractor to complete deliveries 
within the time specified, but containing a provision authorizing the Gov- 
ernment to terminate the contract, the excess cost of supplies procured 
elsewhere to be charged to the contractor, the Government is not required 
to exercise its option to terminate the contract but may permit the con- 
tractor to complete delivery and charge him with actual damages incurred 
incident to delay, such as inspectors’ salaries and expenses. 


Acting Comptroller General Elliott to Sigmund Eisner Co., September 21, 1936: 


Consideration has been given to your request of April 22, 1936, 
for review of settlement of December 13, 1935, disallowing your 
claim for a refund of the $631.76 deducted from the amount other- 
wise due you for completing performance of War Department con- 
tract no. W-669-qm-4895, dated September 9, 1933, for specified 
quantities of mosquito bars furnished thereunder to the Philadelphia 
(Pa.) Quartermaster Depot, United States Army. 

The contract provided for delivery of 98,060 mosquito bars, as 
specifid, f. o. b. your factory at Red Bank, N. J., as follows: 1,000 
bars within 6 weeks from date of the contract and 1,700 bars each 
week thereafter until deliveries under the contract were completed; 
that payment for the bars delivered and accepted were to be made 
at a price of $5.57 each; and that a variation of not to exceed 
3 percent of the specified quantity of bars to be furnished would be 
accepted as a compliance with the contract when caused by conditions 
of loading, shipping, packing, or allowances in manufacturing 
processes. 

Article 5 of the contract provided: 

ArticLte 5. Delays—Damages.—If the contractor refuses or fails to make 
deliveries of the materials or supplies within the time specified in Article 1, 


or any extension thereof, the Government may terminate the right of the 
contractor to proceed with deliveries or such part or parts thereof as to which 
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there has been delay. In such event, the Government may purchase similar 
materials or supplies in the open market or secure the manufacture and delivery 
of the materials and supplies by contract or otherwise, and the contractor and 
his sureties shall be liable to the Government for any excess cost occasioned 
the Government thereby: * * * 


As the contract was dated September 9, 1933, under its terms the 
deliveries of the mosquito bars to be furnished thereunder were to 
be completed on the following schedule: 1,000 bars by October 21, 
1933, and 1,700 bars each week thereafter until completion. The 
records shows that of the first 1,000 bars required to be delivered 
only 4 bars were delivered prior to October 21, 1933—the specified 
delivery date therefor—the remaining 996 being delivered (with 
others) on November 1, 1933; and that weekly deliveries of the 
remaining bars were made in various quantities until January 22, 
1935, when final delivery was completed of the total 100,999 bars 
furnished and accepted under the contract. 

With reference to the actual deliveries under the contract and 
payments therefor, the commanding officer of the Philadelpia (Pa.) 
Quartermaster Depot reported the facts to the Quartermaster Gen- 
eral, War Department, in letter dated October 16, 1935, as follows: 

2. The records showed that the contractor delivered 101,001 bars, mosquito, 
under this contract and was paid therefor in the gross amount of $562,575.57. 

3. It later developed that one case alleged to have contained 30 bars, mos- 
guito, when opened at the Chicago Quartermaster Depot, was found to contain 
only 28 such bars, a shortage of two (2) bars. 

4. Under date of September 4, 1935, contractor was requested to furnish two 
additional bars or equivalent value thereof in the amount of $11.14 to cover 
this shortage. Contractor complied with this request and forwarded check. 
in the amount of $11.14, which was immediately sent to the Finance Officer, 


U. S. Army, Philadelphia, Pa., to be deposited to the credit of Procurement 
Authority FD 523 1—3010 A 8815-N. 


5. As a result of this adjustment, total figures furnished under 2nd Indorse- 
ment, dated May 17, 1935, as amended, are as follows: 


(a) Total quantity delivered__...._._-..--.__-------__ 100, 999 
I TS I le cease oma eererern $565, 564. 43 
ITIP a i ii mebmnets 562. 56 
(d) Deductions for inspection costs_...............-___- 965. 74 
(a). Net amount, paid comtrectot..... 0 nko eee ens 561, 036. 13 


In making payments under the contract the sum .of $631.76 was 
deducted as additional inspection costs and expenses of the Govern- 
ment after December 1, 1934, the alleged completion date. You have 
objected to such deduction and claim that under the contract terms 
there is no authority to charge you therewith. 

The contract contains no specific provision authorizing payment by 
the contractor of the Government’s cost of inspection or other ex- 
penses resulting from any delays in deliveries thereunder, nor for 
any damages other than set forth in article 5 thereof, supra, which 
article never came into operation, it appearing that although there 
were delays in deliveries, the Government did not terminate the con- 
tractor’s right to proceed therewith, as it had the right to do under 
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said article 5 of the contract, but permitted the contractor to complete 
the contract. 

Under the terms of the contract delivery of the 100,999 mosquito 
bars furnished and accepted should have been completed on or before 
December 8, 1934. However, all deliveries under the contract were 
not completed until January 22, 1935, a delay of 45 calendar days. 

It has been held that where, as in this case, no specific provision is 
made in the contract for either liquidated or actual damages upon 
failure of contractor to complete performance within the specified 
time, the contractor is liable for resultant. damages under the com- 
mon law in the event of delays in performance, and properly is 
chargeable with all the expenses incurred by the Government on ac- 
count of the contractor’s delays in performance. See 15 Comp. Dec. 
282 (subsequently, by Court of Claims, overruled on other grounds, 
but sustained on involved point, in 50 Ct. Cls. 191, Camden Iron 
Works v. United States) ; 8 Comp. Gen. 455; also, Primrose v. West- 
ern Union Telegraph Co., 154 U. S. 1, 29-30; and Globe Refining 
Co. vy. Landa Cotton Oil Co., 190 U. S. 540. 

The record before this office does not show that any of the delays 
in deliveries were due to acts of the Government, or its agents. On 
the contrary, the delays appear to have been due solely to your own 
fault in failing to make deliveries in accordance with the contract 
schedule therefor. Under such circumstances you became liable for 
the actual damages caused the Government by your failure to com- 
plete the deliveries in accordance with your agreement. Accordingly, 
expenditures by the Government for salaries and subsistence of its 
employees while engaged in inspecting the said supplies after De- 
cember 8, 1934, the date fixed by the contract for final completion 
of the deliveries thereunder, properly are to be charged to you. Such 
expenditures appear to have been $526.24 (instead of $631.76 as here- 
tofore reported by the administrative officer), as follows: 

(1) Inspector, Horace Duckworth: 

Salary, 36 days (Dec. 9Jan. 22, Sundays and holidays ex- 
cluded), at $4.24 per day 
Subsistence (same period) 45 calendar days, at $2.40 per day__ 

(2) Inspector, Stanley Doernback: 

Salary, 39 calendar days (Dec. 9-Jan. 16) at rate of $1,680 per 


annum ($4667 per day) 
Subsistence, 39 days (Dec. 9-Jan. 16), at $2. 40 per day 


There would appear to be no merit in your contention that, if 
liable for damages at all for the breach of the contract, the measure 
is expressly fixed by article 5 of the contract, supra, and that the 
Government, not having availed itself of its right to purchase the 
materials in the open market, had no authority to thereafter deduct 
from the contract moneys due to you anything as damages. Nothing 
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in the contract required the exercise by the Government of its right 
to terminate your right to proceed with deliveries under the contract, 
as provided in article 5 thereof, and not having elected to do so said 
article was of no effect under the facts as they existed, it having pro- 
vided a particular measure of damages for only one contingency— 
which did not arise in this case. The fact that the Government did 
not exercise the right conferred by said article 5, which was optional 
by the express terms of said article, did not preclude the Government 
from permitting you to make deliveries of the material after the 
specified due dates and from charging you with the actual damages 
resulting from the delays. 

Relative to your contention that the delivery of 2,939 mosquito 
bars in excess of the quantity stipulated in the contract extended 
the delivery time specified, the excess being within the 3-percent 
variation allowed under the contract, this was given due consideration 
in arriving at the date for final completion. If you had delivered 
only 98,060 bars, all but 160 would have been for delivery by No- 
vember 24, 1934, but since you delivered 100,999, the excess of 2,939 
plus the 160 were for delivery during the 2-week period ending 
December 8, 1934. 

Under the facts and circumstances shown, and the terms of your 
contract, you appear to be entitled to a balance of $105.52 ($631.76— 
$526.24) in full and final settlement under the contract. Settlement 
will issue, accordingly, and a check for the $105.52 allowance will 
be sent to you in due course. 


(A-78887) 


MILEAGE—JURORS—PLACE OF RESIDENCE OTHER THAN PLACE OF 
‘BUSINESS : 


A grand juror whose residence is at a place other than his place of business, 
at which latter place he remains continuously each week from Sunday 
night or Monday morning until the following Saturday night, is entitled, 
for grand jury service required during the week, to mileage for travel 
between place of business, or bearding house, to courthouse and return, and 
not from and to place of residence. 


Acting Comptroller General Elliott to O. E. Benham, Clerk, United States 
District Court, District of Nevada, September 21, 1936: 


There has been considered your letter of July 18, 1936, as follows: 


On May 20 and 27 (Wednesday), 1936, sessions of the grand jury were held 
in this court. Among the grand jurors in attendance was one C. P. Burns, who 
maintains residence in Reno, Nevada, and at which place summons was served 
upon him. This party, however, works in Carson City during the week, return- 
ing to his home each Saturday night. 

Inasmuch as this man was in Carson City when called for service on the 
grand jury on each of the above dates he was allowed five cents for one mile of 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 281 


travel, instead of $3.10 for thirty-one miles had he made the trip from 
Reno. He objected to the mileage allowed him, stating that as his home is in 
Reno instead of Carson City, he is entitled to mileage from and to Reno for 
each day’s attendance. 


Kindly advise me with respect thereto. 

Authority for the payment of travel expenses to grand jurors, on a 
mileage basis, for actual attendance in United States courts is found 
in the act of April 26, 1926, 44 Stat. 323, as amended, section 2 of 
which provides: 

Jurors attending in such courts * * * shall receive * * * 5 cents per 
mile for going from his or her place of residence to the place of trial or hearing, 


and 5 cents per mile for returning. 

The jurors while in attendance in the court are under the jurisdic- 
tion and subject to the orders thereof, and their fees and mileage are 
properly payable under the orders of the court. Accordingly, when- 
ever the court permits or directs that the jurors, whether petit or 
grand, return to their homes and again attend the court on the fol- 
lowing or a subsequent day, such jurors would appear to be entitled 
to the statutory compensation of 5 cents per mile provided by said 
act of April 26, 1926, supra, for the travel actually and necessarily 
performed in order to comply with the court’s requirement. See Jn 
re Grand Jurors’ Mileage, 120 Fed. Rep. 307. 

In the instant matter it appears that the grand juror in obedience 
to the summons served upon him at his place of residence at Reno, 
Nev., attended the United States District Court at Carson City, Nev., 
on May 20, 1936, and on the same day was discharged by the court 
until May 27, 1936, when he again attended court under such process 
and on that day finally was discharged. While this juror’s home was 
at Reno, it appears that his place of business was at Carson City, 
where he remained continuously each week from Sunday night or 
Monday morning until the following Saturday night. Each of the 
2 days on which he was required to appear in said court for grand 
jury duty was Wednesday. Hence, the call to jury duty did not 
on either day require any travel by the grand juror between his home 
in Reno and the place at which the grand jury convened in Carson 
City. The necessary travel of the grand juror for such jury service 
was only from his place of business or his boarding place in Carson 
City to the courthouse and return. 

Under the facts and circumstances shown the grand juror is not 
entitled to allowance of mileage for travel between Reno and Carson 
City, Nev., for the grand jury duty on Wednesday, May 20 and 27, 
1936—no such travel having been performed—but only for the travel 
necessary from his place of business or his boarding place in Carson 


City to the courthouse and return, in connection with such grand jury 
duty. 








282 DECISIONS OF THE ACTING COMPTROLLER GENERAL 
(A-80440) 


LEASES—RENT—APPROPRIATION LIMITATIONS—RECORDER OF 
DEEDS, DISTRICT OF COLUMBIA 





The act of June 23, 1936, 49 Stat. 1854, making appropriation for the District 
of Columbia for the fiscal year 1986, having specifically limited the amount 
to be expended for rent of offices of the Recorder of Deeds, there is no 
authority for expenditures in excess of that amount. 


Acting Comptroller General Elliott to the Recorder of Deeds, District of 
Columbia, September 21, 1936: 


There has been received your letter of September 1, 1936, as 
follows: 





There is transmitted herewith copy of proposed lease covering rental agree- 


ment of the Century Building, which is occupied by the Recorder of Deeds of 
the District of Columbia. 


The Congress of the United States has made available for rent of offices for 
the Recorder of Deeds the sum of $12,600.00, for the fiscal year 1937. 

Your attention is especially directed to the fact that under the terms of the 
proposed lease the landlord has increased the rent of the Century Building 
from $12,600.00 to $16,000.00 per annum. Our landlord informs us that unless 
the terms of the new lease are met proceedings in the municipal court for 
possession of the premises will be instituted. 

In this connection your opinion is requested on the following questions: 

QUESTION 1. Whether the Recorder of Deeds has authority to pay rent from 
the available item of $12,600.00, the sum of $1,333.33 per month, which said 


sum will aggregate $16,000.00 per annum, beginning with the first day of July 
1936? and, 


Question 2. If question number one is answered in the affirmative how shall 
the Recorder proceed to provide for the deficiency resulting in our rent i‘em? 

Question 3. If question number one is answered in the negative, what pro- 
cedure should be followed in order that the Recorder may provide for the proper 
housing of his records? 

Public, No. 762, 74th Congress, approved June 23, 1936, 49 Stat. 
1854, in making appropriations for the support of the government of 
the District of Columbia for the fiscal year ending June 30, 1937, pro- 
‘vided (p. 5): 

For rent of offices of the Recorder of Deeds, $12,600. 


Your attention is invited to section 3679, Revised Statutes (see also 
sec, 625, title 20, D. C. Code), and act of March 3, 1905, 33 Stat. 1257, 
as amended by the act of February 27, 1906, 34 Stat. 48, which ex- 
pressly prohibits the expenditure in any one fiscal year of any sum 
in excess of the appropriation made by the Congress for that fiscal 
year and prohibits the involving of the Government “in any contract 
or other obligation for the future payment of money in excess of such 
appropriations unless such contract or obligation is authorized by 
law”, with a further provision that: 






* * * Any person violating any provision of this section shall be sum- 
marily removed from office and may also be punished by a fine of not less than 
one hundred dollars or by imprisonment for not less than one month. 
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In addition to this prohf§ftion againstthe expenditure of money 
im excess of the amount appropriated and the involving of the Gov- 
ernment in any contract not authorized by law in excess of the appro- 
priation, it has been held that a contract attempting to impose an 
obligation im excess of the amount appropriated or authorized by law 
was a nullity and imposed no legal obligation on the Government. 
Hooe v. United States, 218 U. S. 322, and Sutton v. United States, 
256 U. S. 575. This being the situation, you are not authorized to 
enter into any lease for premises to be occupied by the Recorder of 
Deeds at a rental in excess of $12,600 for the fiscal year 1937, as appro- 
priated in the above referred to act of June 23, 1936. 

Your question no. 1 is answered in the negative. Your questions 
nos. 2 and 3 are for administrative determination limited by that no 
obligations may be assumed involving expenditures in excess of avail- 
able appropriations. 

The copy of lease enclosed with your letter is returned. 


(A-80474) 


PATENTS—REFUND OF FEES FOR REVIVAL OF FORFEITED 
APPLICATIONS 


There is no authority for the return of fees accompanying petitions apparently 
filed as applications for revival of abandoned applications for patents, 
which upon investigation are found to have been forfeited, notwithstanding 
there is no statutory authority for the revival of forfeited applications, the 
fee having been earned by reason of the service required of the Govern- 
ment in determining that what is sought to be revived is a forfeited, rather 
than an abandoned, petition, and the payment under such circumstances 
not being a payment by mistake within the meaning of the act of March 
6, 1920, 41 Stat. 512. 


Acting Comptroller General Elliott to the Secretary of Commerce, September 


» 1936: 


There has been considered your letter of September 3, 1936, as 
follows: 


Sec. 4894 R. 8. (U. S. C., title 35, sec. 37), contains the following provision: 

“All applications for patents shall be completed and prepared for examination 
within six months after the filing of the application, and in default thereof, or 
upon failure of the applicant to prosecute the same within six months after any 
action therein, of which notice shall have been given to the applicant, they 
shall be regarded as abandoned by the parties thereto, unless it be shown to 
the satisfaction of the Commissioner of Patents that such delay was 
unavoidable.” 

An abandoned application may be revived upon a satisfactory showing, but 
the petition for revival must be accompanied by a filing fee of ten dollars as 
required by sec. 4934 R. S. (U.S. C., title 35, sec. 78). 

An application becomes forfeited when the fina! fee remains unpaid for more 
than six months after notice of allowance, sec. 4885 R. S. (U. 8S. C., title 35, 
sec. 41) providing as follows: 

“Every patent shall issue within a period of three months from the date of 
the payment of the final fee, which fee shall be paid not later than six months 
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from the time at which the application was passed and allowed and notice 
thereof was sent to the applicant or his agent; and if the final fee is not paid 
within that period the patent shall be withheld.” 

No authority exists for the revival of a forfeited application, the only remedy 
in this situation being found in sec. 4897 R. S. (U.S. C., title 35, sec. 38), which: 
provides: 

“Any person who has an interest in an invention or discovery, whether as 
inventor, discoverer, or assignee, for which a patent was ordered to issue upon 
the payment of the final fee, but who fails to make payment thereof within 
six months from the time at which it was passed and allowed, and notice 
thereof was sent to the applicant or his agent, shall have a right to make an 
application for a patent for such invention or discovery the same as in the 
ease of an original application. But such second application must be made 
within one year after the allowance of the original application.” 

Notwithstanding the fact that such relief is unauthorized by statute, peti- 
tions to revive applications forfeited through failure to pay the final fee after 
allowance are from time to time filed in the Patent Office, accompanied by the 
ten dollar fee prescribed for the filing of petitions to revive abandoned applica- 
tions. When such petitions are received they are either -dismissed by the Com- 
missioner for lack of jurisdiction to entertain them, or the petitioner is 
simply notified of the nonexistence of the remedy sought to be invoked. 

An official ruling is requested as to whether, in these cases, the ten dollar 
filing fee should be returned, under the provision of the Appropriation Act 
of March 6, 1920 (U. 8. C., title 35, see. 79), that the “Commissioner is au- 
thorized to pay back any sum or sums of money paid to him by any person by 
mistake or in excess of the fee required by law.” 


Section 78, title 35, United States Code, provides separate and dis- 
tinct fees for the filing of applications, petitions for revival, the 
issuing of patents, etc. Whenever an application, or petition for 
revival, apparently valid upon its face, is received, considered and 
filed by the Patent Office, a service has been rendered or a privilege 
granted. Since the statute expressly provides distinct fees for filing 
of applications and petitions for revival, separate and apart from 
those for the issuance of a patent, it must be considered that the filing 
fee is earned when the application or petition properly is received, 
filed, and considered by the Patent Office. That is to say, the grant- 
ing or issuing of a patent is not a condition precedent to the Gov- 
‘ ernment’s right to the retention of the filing fee. Although the 
statute grants no authority for the revival of a forfeited application, 
it is clear that when fees of the class in question here are submitted 
said fees are for the purpose of having the application considered as 
one for revival of an abandoned application. A certain amount of 
service is involved before it is finally determined that what is sought 
to be revived by the petition is a forfeited application—one not re- 
vivable. Fees submitted under such circumstances may not be said 
to have been paid by mistake within the meaning of the 1920 statute 
cited and quoted in part in your submission. 13 Comp. Gen. 445. 
Cf. 15 Comp. Gen. 38. 

Specifically, therefore, you are advised that, upon the facts as sub- 
mitted, the $10 filing fee in this class of cases is not for returning 
to the applicant. 
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(A-80518) 
CONTRACTS—AWARDS—SPLITTING 


‘There is no authority for the award of a contract to more than one bidder 
under advertised specifications for title reports required in connection with 
a Reclamation Service project, where the bids constituting the basis for the 
awards ure not identical, and there is no showing of facts which would 
make such procedure desirable or necessary in the public interest. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 


1, 1936: 
There has been received your letter of September 9, 1936, as 
follows: 


In connection with the acquisition of right of way required for the Central 
Valley project, California, this Department approved the purchase of title 
reports and title insurance by the Bureau of Reclamation. 

Pursuant thereto, bids were issued covering title insurance in Contra Costa 
County. Bids were received from two companies, namely, Contra Costa Title 
Company and Richmond-Martinez Abstract & Title Company. 

There is enclosed herewith a copy of a letter dated July 29 from the con- 
struction engineer, Bureau of Reclamation, transmitting the bids received, to- 
gether with all related papers. It will be noted that both bids are almost identi- 
al and that the construction engineer recommends acceptance of both bids on the 
ground that to do so would be advantageous to the Government. Particular 
attention is invited to paragraph 7 of the construction engineer’s letter in which 
he states as follows: 

“7, It is known, however, that both companies presume to operate under a 
code and probably intended to make similar bids. The area is in the “Bay 
District,” an old settled community, and titles may be expected to be compli- 
cated and subject to many clouds, liens, and defects. Ordinarily, title com- 
panies render gratuitous services to the Bureau in its preliminary work and 
are willing to furnish much information that otherwise would be very difficult 
to secure. It has generally been found advantageous to contract with each 
company operating in a county and to distribute the business. It would also 
operate to the advantage of the United States in cases where the contracting 
company is unable to render expeditious service, due to press of a volume of 
business. Officers of the Contra Costa Title Company have spent considerable 
money and much time in organizing the territory to contract for repayment and 
while their bid is higher in certain cases we recommend, if practicable, that 
both bids be accepted.” 

Due to the anticipated volume of business, it is desired to contract with both 
companies in order to avoid delay of construction work. 

In view of the above, your decision is requested as to whether contracts may 
be awarded to both companies. 

An early decision will be appreciated. Please return enclosures. 


The construction engineer reported in the above referred to letter 
of July 29, 1936: 


5. The Richmond-Martinez Abstract & Title Company attaches to its bid form 
of title insurance policy proposed and agrees to make preliminary title report. 
The policy proposed is issued by the California Pacific Title and Trust Company, 
duly qualified under the laws of the State of California; this company issues 
policies for many title and abstract companies. The company bids a minimum 
of $22.50, for which it will furnish the service in cases where the purchase 
price paid by the United States does not exceed $1,500. Fees are graduated up 
from the minimum for cases where the purchase price paid is in excess of 
$1,500. To the above charge will be added $5.00 for those parcels situated 
within irrigation, reclamation, or other improvement districts for which an 
examination of taxes and assessments will be required, and bidder agrees to 
furnish the information relative. to assessment districts required by the Depart- 
ment irrespective of the printed*exceptions in the policy. 

6. The bid of the Contra Costa Title Company is similar in all respects to 
the above-mentioned bid, except that they make an additional charge of $2.50 
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for coverage for fhunicipal tax and assessment examination, and define:a parce? 
as that portion of the land purchased and owned by the same person or persons 
and located within one section. If located in two or more sections, the land in 
each section is to be considered as constituting a separate parcel. It therefore 
appears that payments to the Contra Costa Title Company will be larger than 
those to the Richmond-Martinez Abstract and Title Company, where the tract 
is existent in more than one section and where special report on municipal and 
assessment taxes is requested. 


The law, section 3709, Revised Statutes, contemplates and requires 
that the contract be awarded to the lowest responsible bidder, which 
in this case appears to be the Contra Costa Title Co. There has been 
no showing of facts which would make it necessary and desirable in 
the public interests to contract with both companies and divide the 
work between them for the preparation of the title reports; that is, 
there has been no showing of any public interest which would be ad- 
versely affected by such delay as might necessarily be incident to one 
company performing the work instead of both companies, and in the 
absence of such a showing you are advised that the award of con- 
tracts, as proposed, to both companies legally may not be approved. 

The papers are returned as requested. 


(A-80519) 


OFFICERS AND EMPLOYEES—DETAILS TO CONGRESSIONAL 
COMMITTEES 


No specific prohibition appearing in the appropriations of the Federal Commu- 
nications Commission against the use of said funds for payment of the 
salary and expenses of any person not engaged directly on the work of 
said Commission, there is no objection to the loan of the services of an 
employee temporarily to a Senate committee, under a Senate resolution 
authorizing the use of “clerical and other assistants” of the executive 
departments, if the detail can be made without detriment to the work of 
the Commission, and without the necessity of employment of another in 
his stead. . 


Acting Comptroller General Elliott to the Chairman, Federal Communications. 
Commission, September 21, 1936: 


Reference is made to your letter of September 9, 1936, as follows: 


A request has been made on this Commission by the Chairman, Subcom- 
mittee of the Committee on Education and Labor under 8S. R. 266, for the 
loan of one of our employees whose salary is paid from the appropriation 
“Special Investigation, Federal Communications Commission, 1936 and 1937.” 

The Senate resolution in reference authorizes the committee “to employ and 
call upon the executive departments for clerical and other assistants.” In 
view of the fact, however, that Public, No. 8, 74th Congress, and that part of 
Public, No. 739, 74th Congress, having reference to the Federal Communications 
Commission, specifically limits the expenditure of the funds made available 
thereby to the purpose of the investigation, there appears to be some question 
as to the assignment of the employee as requested. 

It is respectfully requested that this office be furnished wiih your opinion in 
the matter at your earliest convenience. 


Neither in the Joint Resolution of March 15, 1935, 49 Stat. 43, in 
which was made the original appropriation for the special investiga- 
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tion of the telephone companies by the Federal Communications Com- 
mission nor in the Deficiency Appropriation Act of June 22, 1936, 
49 Stat. 1597, making an additional appropriation for that inves- 
tigation, is there any specific prohibition against the use of the appro- 
priation for the payment of the salary and expenses of any person not 
engaged directly on the work of that investigation, as has been the 
ease with respect to certain other appropriations. Accordingly, if 
the Federal Communications Commission now has in its employ a per- 
son appointed for service in connection with the telephone investiga- 
tion and will have need for his further service on that investigation 
but can temporarily spare his services without the necessity of employ- 
ing another person to take his place, there would appear to be no legal 
objection to the loan of his services temporarily to the Senate com- 
mittee, particularly as the investigation authorized under Senate Res- 
olution No. 266 would seem to have some possible relation to the tele- 
phone investigation now being conducted by the Federal Communica- 
tions Commission. See section 2 (h) of the Joint Resolution of March 
15, 1935. Of course, the Senate resolution does not and could not 
require the Commission to loan the services of any of its employees, 
regardless of the appropriation under which employed, if it feels 
their services cannot be spared without detriment to its work. 
Your question is answered accordingly. 


(A-16108) 


SET-OFF—VETERANS’ BENEFITS—FRAUDULENT TRANSACTIONS 


The saving clauses appearing in veterans’ legislation against the application of 
benefits due thereunder to liquidate a veteran’s indebtedness to the United 
States, do not relieve the veteran from the application of such benefits to an 
indebteduess arising out of fraud perpetrated by him against the United 
States under such legislation, particularly where the veteran has consented 
to the withholding and application of such funds, notwithstanding the 
enactment of such saving clause subsequent to the consent of the veteran. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
September 22, 1936: 


Consideration has been given to your letter of August 28, 1936, as 
follows: 


On June 1, 1922, compensation check no. 48218587 was drawn on the Treas- 
urer of the United States by William H. Holmes, symbol no. 11348, to the order 
ef Joe Clenton Beck, DC~-7144, A-4418184, for $47.50, which amount was 
admittedly raised by the veteran to $4,750.00. 

On December 15, 1980, Joe Clenton Beck executed a waiver of all his rights 
to any amounts that might accrue to him under an adjusted-service certificate 
which might be issued to him for adjusted compensation, a copy of which is 
enclosed. On February 4, 1982, the veteran voluntarily authorized the Veterans” 
Administration to withhold the loan values that might accrue on his adjusted- 
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service certificate for the purposes of applying the same to the raised amount 
of the check in question, a copy of which authority is also enclosed. After this 
a note (form 1185) was forwarded to the veteran, who executed the note prop- 
erly, but the person who executed the certificate of identification was not recog- 
nized by this Administration. The veteran refused to execute another note, 
and a loan was made on the original note, based entirely upon identification of 
the veteran through his signature appearing on the note and other known 
signatures in the A-folder. 

Check no. 1162362 in the amount of $307.50 was issued on November 30, 
1932, payable to the Treasurer of the United States, which amount was applied 
as a partial reimbursement of the compensatiton check no, 48218587, dated 
June 1, 1922, in the amount of $47.50 raised to $4,750.00. 

On March 28, 1984, an award of disability compensation was approved in the 
veteran’s favor in the amount of $50 monthly, which amount is being applied to 
his indebtedness. 

Notwithstanding the provisions of section 308 of the World War Adjusted 
Compensation Act, 1924, as amended, section 3 of Public, No, 262, 74th Congress, 
49 Stat. 607, entitled “An act to safeguard the estates of veterans derived from 
payments of pension, compensation, emergency officers’ retirement pay and 
insurance, and for other purposes”, dated August 12, 1935, and sections 4 and 
7 of the Adjusted Compensation Payment Act, 1986, Public, No, 425, 74th Con- 
gress, a communication has been received from the Assistant Treasurer, Treas- 
ury Department, raising a question as to whether or not the balance due on the 
veteran’s adjusted service certificate may, when it becomes available through 
proper application therefor, be certified to the Treasurer of the United States 
to be applied to further reduce the veteran’s disability compensation indebtedness. 

An application (form 1701) for settlement of his adjusted service certificate 
has been received from the veteran. In view of the fraud involved in the case 
and the large amount still due the United States, approximately $1,500.00, your 
decision is invited as to whether or not the Veterans’ Administration may certify 
a voucher payable to the Treasurer of the United States to further reduce the 
veteran’s indebtedness. 


In the waiver executed by Joe Clenton Beck, December 15, 1930, and 
filed in the United States District Court for the Western District of 
South Carolina, after reciting the facts relating to raising of check 
and his arrest, it is stated as follows: 

Now, therefore, in consideration of the premises, and with the view and pur- 
pose of partially repaying the Government for the amount of its loss on account 
of my said act, I, the said Joe Clenton Beck, do hereby waive all my rights to 
.any amounts that might accrue to me, if any, under any adjusted, service cer- 
tificate which may be issued to me for adjusted compensation ; and further waive 
one-half of all compensation now due me, or hereafter to become due me under 
the World War Veterans’ Act, or otherwise; and I hereby agree for the United 
States, through its proper officers or proper bureau or department, to apply any 
of such compensation so waived and any amounts that might accrue through 


any adjusted compensation or adjusted service certificate to my indebtedness 
aforesaid. 


This waiver by the veteran is binding on him notwithstanding the 
provisions of any existing statute enacted either prior or subsequent 
to the execution of the waiver including those cited in your letter. 
No veterans’ legislation has gone so far as to preclude a veteran from 
liquidating his indebtedness to the Government by consenting to the 
withholding of funds due and payable to him under such legislation 
and the application thereof toward the indebtedness. 

Moreover, it is not believed the Congress could have intended that 
any statutory saving clause appearing in veterans’ legislation against 
application of benefits due the veteran thereunder to liquidate the 
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veteran’s indebtedness to the United States should be applied to re- 
lieve the veteran from an indebtedness growing out of fraud perpe- 
trated by him on the United States under such legislation. Therefore, 
any such saving clause, to the extent it may properly be construed as 
relieving a veteran from the effects of the inherent right of the United 
States of set-off, must be held to apply only in otherwise proper cases 
not tainted by fraud of the veteran. 

Accordingly, the question contained in the concluding paragraph 
of your letter is answered in the affirmative. 


(A-76296), (A-78888), (A-79138) 


PAY AND ALLOWANCES—OFFICERS’ RESERVE CORPS—DISEASE OR 
INJURY IN LINE OF DUTY—ACT, JUNE 15, 1936 


Members of the Officers’ Reserve Corps hospitalized for disease or injury in- 
curred in line of duty not the result of own misconduct who after return 
to an inactive status are rehospitalized and are receiving “further medical 
treatment” on the date of the act of June 15, 1936, 49 Stat. 1507, are entitled 
under said act to the pay and allowances whether in money or in kind in 
receipt of at the time of the disease or injury while undergoing such hos- 
pitalization for not more than an aggregate of 6 months from date of the act, 
less any time for which paid during a period of hospitalization under the 
act of April 26, 1928, 45 Stat. 461. 


Acting Comptroller General Elliott to Maj. R. G. Jenks, United States Army, 
September 22, 1936: 

There are for consideration your requests of July 17, 1936, July 18, 
1936, and July 22, 1936, for decision whether you are authorized to 
make payments on vouchers transmitted therewith stated in favor 
of Capt. Samuel Spero, CWS-Res., United States Army, in the 
amount of $3,104.40, Maj. Harold KE. Dungan, AC-—Res., United States 
Army, in the amount of $1,245.30, and First Lt. Clemens Mazzotti, 
CA-Res., United States Army, in the amount of $946.22, covering pay 
and allowances while undergoing hospitalization for injuries or dis- 
ease determined to have been incurred in line of duty while on active 
duty under proper orders. 

Captain (then First Lieutenant) Spero, 1806 East Wood Street, 
Milwaukee, Wis., was ordered, with his consent, to active duty for a 
period of 6 months beginning September 16, 1933, by paragraph 33, 
Special Orders, No. 180, headquarters Sixth Corps Area, Chicago, 
Ill., dated September 12, 1933, and was directed to proceed to Fort 
Sheridan, Ill., and report to the commanding officer for duty in 
connection with the Civilian Conservation Corps. He was continued 
on active duty to September 15, 1934, by paragraph 6, Special Orders, 
No. 44, same headquarters, dated February 20, 1934, to March 15, 
1935, by paragraph 11, Special Orders, No, 199, same headquarters, 
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dated August 20, 1934, to September 15, 1935, by paragraph 6, 
Special Orders 39, same headquarters, dated February 15, 1935, and 
by paragraph 5, Special Orders, No. 184, same headquarters, dated 
August 6, 1935, he was relieved from further active duty with the 
Civilian Conservation Corps at Letterman General Hospital, San 
Francisco, Calif., at such time as would enable him to arrive at his 
home, Milwaukee, Wis., on September 15, 1935, on which date he 
reverted to inactive status. On October 2, 1934, at about 10 a. m. this 
officer sustained an injury diagnosed as “complete fracture of the neck 
of the right femur”, while riding as a passenger in a Government- 
owned automobile, which skidded into a ditch, turned over and hit a 
telephone pole, while proceeding on a graveled road 6 miles east of 
Randle, Wash., while in the performance of regularly assigned 
duties. It would appear he was hospitalized at station hospital, 
Fort Lewis, Wash., from October 2, 1934, to December 3, 1934, and 
at Letterman General Hospital from December 4, 1934, to September 
12, 1935, and that on the latter date he commenced travel to his home 
at Milwaukee, and was relieved from active duty status, September 
15, 1935. You state this officer was admitted October 23, 1935, to 
station hospital, Fort Sheridan, Ill., for further hospitalization, 
that he was transferred November 13, 1935, to Walter Reed General 
Hospital, and that he has remained a patient there to the present 
time, July 17, 1936. The officer is reported to have been last paid to 
May 31, 1935, and his claim is for pay and allowances from June 1, 
1935, to September 15, 1935, by virtue of his assignment to active 
duty, and for a period of 6 months from October 23, 1935, while 
undergoing further hospitalization, under the act of June 15, 1936, 
49 Stat. 1507. 

Major Dungan, 3076 Edgehill Road, Cleveland, Ohio, was ordered, 
with his consent, to active duty for a period of 5 months and 15 
days, beginning November 1, 1933, by paragraph 1, Special Orders, 
No. 250, Headquarters Fifth Corps Area, dated October 26, 1933, and 
he was directed to report to the commanding general, Fort Knox, Ky., 
for duty with the Civilian Conservation Corps. His period of active 
duty was, with his consent, extended to October 15, 1934, by para- 
graph 3, Special Orders, No. 50, same headquarters, dated March 1, 
1934, again to March 31, 1935, by paragraph 1, Special Orders, No. 
218, same headquarters, dated September 15, 1934, again to September 
30, 1935, by paragraph 5, Special Orders, No. 56, same headquarters, 
dated March 8, 1935, and again to March 31, 1936, by paragraph 2, 
Special Orders, No. 210, same headquarters, dated September 6, 1935. 
Paragraph 9, Special Orders, No. 52, Headquarters Fort Hayes Dis- 
trict, Civilian Conservation Corps, dated March 4, 1936, by direction 
of the President, relieved this officer from further active duty with the 
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Civilian Conservation Corps as commanding officer of the Cleveland 
section, Civilian Conservation Corps, with headquarters at City Hall, 
Euclid, Ohio, in time to arrive at his home, Cleveland, Ohio, on 
March 31, 1936, on which date he reverted to inactive status. 


This officer has been hospitalized continuously from the last day 
of his active duty to July 18, 1936. A board of officers convened at 
Fort Hayes, Columbus, Ohio, April 1, 1936, to investigate and report 
upon the condition for which this officer was hospitalized, reported 
the following findings: 


After consideration of the above sworn testimony and the attached official 
papers, exhibits A to G, inclusive, the board finds: 

That Major Harold BE. Dungan, Air Corps Reserve, was on active duty with 
the Civilian Conservation Corps, by competent authority as established by 
exhibits A to F, which peri of active duty began November 1, 1933, and 
expired March 31, 1936. 

That he was on duty as sector commander, Cleveland Sector, C. C. C., from 
June 17, 1935, to March 31, 1936, as shown by exhibit G. i 

That Major Harold E. Dungan, Air Corps Reserve, is now and has been a 
patient in the station hospital, Fort Hayes, Ohio, since March 31, 1936, where 
the following diagnoses were made: (1) Joint mice, involving the left knee 
joint; (2) hernia, inguinal, indirect, incomplete, reducible, left, (3) varicose 
veins, severe, involving the left popliteal space, left leg. 

That the injury to the left knee joint was incurred in line of duty and was 
not the result of his own misconduct. 

That the hernia, inguinal, left, was incurred not in line of duty and not the 
result of his own misconduct. 

That the varicose veins, severe, left, lower extremity, were incurred not in 
line of duty and not the result of his own misconduct. 

That the injury from which Major Dungan is suffering is not due to the use 
of alcoholic liquors or narcotics. 


The sworn testimony as to the knee injury consisted of the follow- 
ing statement by the officer: 


I cannot state definitely what caused the injury. The only instance that 
happened that might have caused it was the one stated to the medical examiner. 
Approximately November 15, 1935, I was getting out of a car in front of 
sector headquarters on my way to work at the office with the Cleveland Sector, 
Cc. C. C., and in alighting from the car my weight was on my right foot. I 
started to put my foot on a stone between the curb and the sidewalk when my 
ankle turned on this stone. My left knee was twisted, my right ankle 
sprained, but not badly. Both swelled and the swelling and pain in my ankle 
disappeared after a month or so and decreased in my knee. Shortly after the 
incident I consulted Dr. Jack Gilford, camp surgeon at SP-15, who looked at 
my knee and arranged for me to go to the United States Marine Hospital, No. 6, 
Cleveland, Ohio, for an examination. I requested that this be not made an 
official examination. I was examined by Dr. Eberhart, who stated that he 
would like to have Dr. Willis, a consultant specialist, see my knee. I went 
back the following Friday on which day Dr. Willis examined me. He felt the 
knee, looked it over, and stated that there was considerable liquid on the knee 
and that it was in his opinion a strain but might possibly be a torn cartilage. 
He suggested that if it caused me any great amount of trouble I should come 
in and have it X-rayed. I wore a rubber stocking on it for a while and rubbed 
it with Sloanes liniment and guarded the use of it very carefully and the pain 
gradually decreased. However, it has never disappeared and intermittently 
causes me trouble, usually when applying any weight in a bent position or when 
putting sudden or full weight upon it in a straight position. After having been 
in a bent position for some length of time it appears to lock but by manipula- 
tion with my hands I can unlock it. I do not feel any excessive pain continu- 
ously but am always conscious of a slight feeling in the knee. 
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and the testimony of First Lt. George F. Peer, Medical Corps, as 
follows: 


Q. In your opinion, could the present physical and X-ray findings of his left 
knee be the result of an injury incurred in November 1935? 

A. In my opinion, the X-ray examination would indicate that the condition 
existed before the injury, due to the fact that there is so much calcium laid 
down in these small deposits. I do not believe it could form in that length of 
time. 

Q. What would be an approximate minimum period in which the conditions 
as shown by the X-ray could develop? 

A. I think it could develop im one year. 


The medical officer serving on the board of officers convened in this 
case April 1, 1936, was relieved April 24, 1936, and another medical 
officer was detailed as a member of such board, which reconvened at 
Fort Hayes, Ohio, April 27, 1936. First Lieutenant Peer further 
testified as follows: 


Q. In your opinion, would it be possible for these mice to have formed in this 
joint in the 5 months as stated? 

A. I testified in the last meeting that I thought it would take longer than 5 
months for these to form in the joint. That is still my opinion. 

Q. Do you believe that these joint mice could have formed during the past 
2% years? 

A. In my opinion they could have formed in that time. 

Q. Is it your opinion that they have formed in that time? 

A. It is my opinion that they have formed in that time. 


First Lt. Heinz Kuraner, Medical Corps, on duty at station hos- 
pital, Fort Hayes, Ohio, also testified before the latter board, as 


follows: 


Q. Will you please state what you found in these X-rays? 

A. I found posterior to the left knee joint a calcified mulberry-shaped foreign 
body, 2 centimeters in diameter. Apparently this foreign body was either of 
cartilaginous or bony nature. There is also another body, about 114 centimeters 
in diameter, not attached to any of the surrounding structures, posterior to the 

left knee joint. This is a sesamoid bone. 

-  Q. Would this sesamoid bone be in any way disabling or was it in any way 
connected with the injury? 

A. In my opinion it was not. 

Q. Could you form an opinion as to how, when, and where this foreign body 
which you state is in the knee joint had occurred? 

A. In my opinion, the foreign body that is present is the result of an injury. 
The time of formation is unknown. 

Q. In your opinion could this foreign body have been formed within the period 
of two years? 

A. Yes, sir. 

Q. Could you express an opinion as to whether this foreign body could have 
formed within 244 months? 

A. Yes, sir. It could have formed within 2% months. 


First Lt. Clemens Mazzotti, CA—Res., United States Army, 5432 
Wilkins Avenue, Pittsburgh, was, by paragraph 16, Special Orders, 
No. 2, Headquarters Third Corps Area, dated January 3, 1935, 
ordered to active duty, with his consent, for a period of 6 months, 
effective January 20, 1935, and was directed to report to the com- 
manding officer at Fort George G. Meade, Md., for duty with the 
Civilian Conservation Corps. By paragraph 20, Special Orders, No. 
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152, same headquarters, dated June 22, 1935, he was continued, with 
his consent, on active duty for another 6 months, to January 19, 1936. 
He was admitted January 15, 1936, to Walter Reed General Hospital 
for a condition diagnosed as (1) anal fissure, with marked dermatitis 
about anal region, severe; (2) hemorrhoids, internal, moderately se- 
vere. It appears that these conditions had existed for a period of 
several months. The time of the onset of this condition was not 
definitely established, but it appears of record that he was treated 
locally by the camp surgeon during March 1935. He has been hos- 
pitalized for the hemorrhoids condition at Walter Reed General 
Hospital from January 15, 1936, to date of request of July 22, 1936. 
While thus hospitalized for hemorrhoids a flaccid paralysis condition 
of the muscles of the left foot was found and also treated, but the 
commanding officer of the hospital states that this condition in itself 
had not been sufficient to warrant hospitalization. 

These officers were initially ordered to active duty with their 
consent for a period of 6 months, and in each case the officer’s active 
duty status has been continued, with his consent, for additional 6 
months’ periods. In the cases of Captain Spero and First Lt. Maz- 
zotti, it has been determined that the disease or injury for which 
they were hospitalized following relief from active duty did not 
occur in their last 6 months’ tour of active duty. In the case of 
Major Dungan a board of officers, apparently on the surmise of the 
officer that he received an injury to his knee on or about November 
15, 1935, fixed that date as the onset of the condition for which he 
was hospitalized following his relief from active duty. There ap- 
pears no record of this officer having been injured during his last tour 
of active duty. While he states he consulted the Camp Surgeon at 
SP-15, who arranged for him to go to United States Marine Hospital 
No. 6, Cleveland, Ohio, no current record was made showing the 
severity or nature of such alleged injury, and a report received 
September 3, 1936, from the Marine Hospital, gives no evidence in 
support of his statements. The evidence of the two officers of the 
Medical Corps agree that the condition for which he was hospitalized 
had its onset during the earlier successive tours of active duty, but 
one testified on two occasions that in his opinion claimant’s condition 
could not have developed after the injury on November 15, 1935, and 
the other testified that in his opinion the condition was not in any 
way connected with the injury. In the absence of any contempo- 
raneous record of the onset of the condition complained of during the 
officer’s last tour of active duty, the evidence is not sufficient to 
establish that the disability had its onset during the officer’s last 
definite assignment to active duty. The continuation of hospital 
treatment at Walter Reed General Hospital following the return of 
these officers to inactive status, under the circumstances, was “further 
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medical treatment” under the act of April 26, 1928, 45 Stat. 461, 
and such act is no authority for payment of pay and allowances (9 
Comp. Gen. 236; 10 id. 373; id. 542; 11 id. 483; A-44501, September 
16, 1932; A-49346, July 18, 1933, and August 8, 1934; A-63395, July 
11, 1935). However, it is the contention of the officers that by reason 
of being hospitalized under the cited 1928 statute they are entitled 
to pay and allowances for a period of 6 months from dates of return 
to inactive duty status under the provisions of the act of June 15, 
1936, 49 Stat. 1507. The proviso referred to is as follows: 

* * * That any person who, on the date of the approval of this act, is 
receiving or entitled to receive the benefits provided by said section 6 of the act 
of March 4, 1923, as amended, shall be entitled to the benefits of this act in 
lieu thereof, and existing appropriations for carrying out the provisions of section 
6 of said act of March 4, 1923, as amended, shall be available for expenditures 
authorized by this act. 

There is no language used in the statute here under consideration 
to indicate an intent to give it a retroactive effect, and it is well settled 
by judicial precedent that unless an intent to make a statute operate 
retrospectively as well as prospectively is expressed in apt words, or 
unless by necessary implication from the nature and terms of the 
statute, such intent is shown so clearly as to leave no room for a rea- 
sonable doubt, the statute will not be construed to operate retroac- 
tively. Giving application to this established rule, no right to pay 
and allowances after return to inactive status accrued to these officers 
prior to June 15, 1936. These claimants were receiving further medi- 
cal treatment on the effective date of the act of June 15, 1936, and by 
reason thereof are entitled at Government expense to: 

* * * such hospitalization, rehospitalization, medical and surgical care, in 
hospital and at their homes, as is necessary for the appropriate treatment of 
such injury or disease, until the disability resulting from such injury or dis- 
’ ease cannot be materially improved by further hospitalization or treatment, and 
during the period of such hospitalization or rehospitalization, but not for more 
than an aggregate of six months after the termination of the prescribed tour 
of active duty or training in any case to the pay and allowances, whether in 
money or kind, that they were entitled to receive at the time such injury was 
suffered or disease contracted, and to the necessary transportation incident to 
such hospitalization and rehospitalization and return to their homes when dis- 
charged from hospital; * * *, 

The claimants are, under this statute, entitled to pay and allow- 
ances, whether in money or in kind, that they were entitled to receive 
at the time such injury was suffered or disease contracted, while 
undergoing hospitalization or rehospitalization for not more than an 
aggregate of 6 months from June 15, 1936, less any time so hospital- 
ized during which they were paid under the act of April 26, 1928, for 
such injury or disease after relief from active duty. 

First Lieutenant Spero was regularly assigned to active duty for 
a period of 6 months from September 16, 1933, and his active duty 
status was continued, with his consent, by further 6 months’ periods 
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to September 15, 1935. He was under military orders, control, and 
jurisdiction during the entire period of his assignment to active duty, 
and he is entitled to pay and allowances for the entire active duty 
period by reason of his definite assignment to active duty. 9 Comp. 
Gen. 236. This case is distinguished from the case of Second Lt. Vin- 
cent Ford, 18 Comp. Gen. 323, whose active duty assignment was 
extended so as to terminate 6 months from the date of the injury and 
such assignment was unnecessary to continue the officer’s right to pay 
and allowances under the act of April 26, 1928. 

If otherwise correct, payment is authorized on the vouchers returned 
herewith, to First Lieutenant Spero for active duty status from June 
1, 1935, to September 15, 1935, and for the period while hospitalized 
for not more than an aggregate of 6 months from June 15, 1936, and 
to Major Dungan and First Lieutenant Mazzotti, while being hospi- 
talized for the diseases determined to have been contracted while on 
active duty for not more than an aggregate of 6 months from and 
after June 15, 1936. 


(A-78666) 


PAY—PROMOTIONS—OFFICERS’ RESERVE CORPS—VALIDATION OF 
INCREASED PAYMENTS 


The act of May 15, 1936, 49 Stat.’ 1275, ratifying and validating payments to 
Reserve officers of the Army of increased pay and allowances on account of 
promotion while on active duty, and directing the Comptroller General to 
allow credit in the accounts of the disbursing officers concerned for such 
payments, if otherwise correct, does not authorize refund of collections made 
from such payees because of said payments nor the payment of such in- 
creases for periods for which not previously paid. 


Acting Comptroller General Elliott to Capt. William Trop, United States Army, 
September 22, 1936: 

There has been given consideration to your letters of April 27 and 
May 21, 1936, for review of settlement no. 0485918, dated February 
12, 1935, which disallowed your claim for difference between pay of 
first lieutenant and captain, Officers’ Reserve Corps, while on active 
duty from February 15 to June 30, 1934, and requesting, in view of 
Public Act No. 590, Seventy-fourth Congress, approved May 15, 1936, 
49 Stat. 1275, refund of amounts deducted from your pay, repre- 
senting difference between amounts received and pay and allowances 
of a first lieutenant. 

It appears that you accepted promotion to first lieutenant, Q. M. C. 
Reserve, January 14, 1930; reported for active duty as such January 
9, 1934; and while so serving you accepted promotion to captain, 
Q. M. C. Reserve, February 15, 1934. The official pay records on file 
in this office show that you were erroneously paid as a captain from 
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February 15 to March 31, 1934 (per vouchers 6967, March, and 6739, 
April 1934, accounts of Finance Officer W. D. Dabney) ; and that the 
finance officer, upon discovery of the error, collected from you on 
voucher 783 of his August 1934 accounts the sum of $50.19, repre- 
senting difference between pay of first lieutenant to which you were 
entitled and pay of captain which he had paid you currently for the 
period February 15 to March 31, 1934. Thereafter you were paid as 
first lieutenant from April 1 to June 30, 1934. 

Section 201 of the Economy Act of June 30, 1932, 47 Stat. 403, con- 
tinued in effect by section 4 of the act of March 20, 1938, 48 Stat. 
13, suspended increases in pay by reason of promotion of reserve 
officers while on active duty during the fiscal years 1933 and 1934, 
and collection by the paying officer of said increase incident to your 
promotion from first lieutenant to captain of the Reserves while on 
active duty was accomplished in order to obviate disallowance in his 
official disbursing accounts which would have followed in due course 
upon audit thereof in this office. Apparently your claim, in effect, 
is that you are not only entitled to recovery of the $50.19 item, but 
are also entitled to pay and allowance of a captain, Reserve, on active 
duty under the provisions of the aforesaid act of May 15, 1936, 49 
Stat. 1275, which provides: 

That payments made by Army disbursing officers to Reserve officers of the 
Army of increased pay and allowances on account of promotion while on active 
duty are hereby ratified and validated, notwithstanding any construction of 
the Comptroller General of the provisions of section 201 of the Economy Act 
of June 30, 1932, as contained by section 4a, act of March 3, 1933, and section 
4a, title 2, act of March 20, 1933, and the Comptroller General shall allow 
credit in the accounts of said disbursing officers for payments so made if other- 
wise correct. 

The effect of the provision directing credit to be allowed in the ac- 
counts of disbursing officers goes no further than to limit the account- 
ing officers to the payees in the recovery of moneys involved in the 
account in question and does not authorize refunds of such collections 
already obtained—the net effect of the enactment being simply to re- 
lease the disbursing officers from liability and no others. 

Legislation designed for the protection of disbursing officers of the 
Government has consistently been construed by the former accounting 
officers of the Treasury as exclusively for the benefit of the disburs- 
ing officers and not for those who received the payments. See 15 
Comp. Dec. 688; 79 MS Comp. Dec. 906, dated December 19, 1916; 
id. 105, dated October 11, 1916; id. 701, dated December 1, 1916; éd. 
804, dated October 27, 1916; 65 id. 585, dated April 29, 1913; 49 ¢d. 
1267, dated June 15, 1909. 

As of May 15, 1936, so far as the records of this office disclose, 
there were no disallowances of pay because of promotion standing 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 297 


against the official disbursing accounts of the disbursing officer who 
credited you pay of a captain from February 15 to March 31, 1934, 
he having collected the excess prior to passage of the relief act of 
that date, consequently there was nothing upon which the act could 
operate, and inasmuch as it did not authorize payment to the payee 
of amounts previously collected no refundment may legally be made 
to you under the act. The disallowance of your claim was correct 
and upon review is sustained. 


(A-80343) 
TAXES—STATE—GASOLINE—REFUND PROCEDURE 


Where a State refuses to refund the State tax on gasoline direct to vendors 
in cases of sales to the United States from which deductions for said tax 
have been made before payment, future procedure should be payment on 
the basis of tax inclusion, claim for refund of the tax so paid to be made 
upon the State by the United States on the form prescribed by General 
Regulations No. 86 of the General Accounting Office, dated June 19, 1936. 

Checks issued by a State in favor of the United States representing State 
gasoline tax refunds in connection with sales in which deduction of the 
amount of the tax was made by the Government prior to payment of the 
vendor, should be endorsed as drawn, the proceeds deposited in the special 
deposit account of the accountable officer concerned, and refund made to 
the vendor from said account. 


Acting Comptroller General Elliott to the Commandant, United States Coast 
Guard, September 22, 1936: 


Consideration has been given to your letters of June 15 and Sep- 
tember 8, 1936, relating to refund of Massachusetts State tax on gas- 
oline. Your letter of June 15 states in part: 


Attention is invited to the inclosed letter from the intelligence officer, New 
York Division, U. S. Coast Guard, dated 2 June 1936, bearing indorsement 
of the commander, New York Division, U. 8. Coast Guard, 4 June 1936, 
regarding Massachusetts State tax on gasoline. The eight enclosures mentioned 
in this letter are also inclosed. It will be noted that enclosures 1 and 2 of 
said letter—checks of the Commonwealth of Massachusetts, Nos. 26356 and 
29986, in the respective amounts of $0.57 and $1.17, are drawn as payable to the 
order of “U. S. of America, U. 8. Coast Guard, 15 Pine Street, New York, N. Y.” 
It is requested that this office be advised as to the manner of indorsing checks 
so drawn and also as to what disposition should be made thereof. 

Attention is further invited to paragraph 2 of the inclosed letter with the 
request that any suggestion which the General Accounitng Office may have 
in connection with the proper procedure in this case be furnished this office. 


It appears that open market purchases of gasoline have been made 
from the Sinclair Refining Company for the operation of trucks of 
the United States Coast Guard, New York Division, and that the 
gasoline was delivered at various places in the States of Massachu- 
setts, New Jersey, and New York. In making payment to the Sin- 
clair Refining Co. there was deducted on the vouchers the State tax 
involved in the respective States. 
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In letter of June 2, 1936, the intelligence officer, New York Divi- 
sion, United States Coast Guard, states in part: 


* * * JInelosure (3) is in answer to an endeavor by this office to have the 
Commonwealth of Massachusetts allow the State tax to the Sinclair Refining 
Company as has been the practice in other States, U. S. Government Motor 
Fuels Tax Exemption Certificate No. 44 being submitted. However, the State 
of Massachusetts requires this office to submit claim for tax exemption on their 
form GT 9, inclosure (8), they in turn issuing checks covering the tax exemption 
claimed in favor of the United States of America—Coast Guard, thus leaving 
an amount open on the account of this office with the Sinclair Refining Company. 

2. In view of the delay necessitated in this routine it is requested that this 
office be advised as to a better procedure which would harmonize with the laws 
of the State of Massachusetts. 


Inclosure (3) is a copy of letter dated May 8, 1936, from the com- 
missioner of corporations and taxation of the Commonwealth of 
Massachusetts to the lieutenant commander, United States Coast 
Guard, reading as follows: 

This office is in receipt of several applications for refund for the gasoline tax 
with a notation on each of the claims, “Reimbursement for this claim should be 


made payable to the Sinclair Refining Company inasmuch as the Government has 
already deducted the Massachusetts State tax.” 


We regret to inform you that under the Massachusetts law we are obliged to 
make the refund check payable to the applicant who must be the person who 
used the gasoline which was not subject to a tax. In this case the refund will 
be made payable to the United States Government. You may, if you so desire, 
endorse the check over to the Sinclair Refining Company. 

General Regulations No. 86 of the General Accounting Office, dated 
June 19, 1936, which rescinded, effective July 1, 1936, General Regu- 
lations No. 73, and Supplement No. 1 thereto, dated July 17,1930, and 
September 29, 1932, respectively, prescribe the use of a new form of 
United States Government Tax Exemption Certificate, and provide: 

3. Standard Form No. 1094— 

A. Will be used when a State or local. sales tax attaches at the time of sale 
to the consumer and 

(1) the vendor sells at a price exclusive of such tax, in which case the 
form will be for use by the vendor in claiming exemption from the payment of 
the tax to the taxing authority; 

(2) the vendor refuses to sell at a price exclusive of such tax, in which case 
the form will be used by the United States Government as the basis for billing 
the taxing authority for a refund of the taxes paid. 

In this connection attention is invited to A-28105, A-51607, dated 
September 3, 1936, granting, in view of the delay in the distribution 
to field offices of Standard Form No. 1094, the use of Standard Form 
Nos. 44 and 1066 to November 1, 1936. 

While it appears that the Sinclair Refining Co. has not actually 
refused to sell at a price exclusive of the Massachusetts State tax, it 
appears that the vendor is not granted exemption from the payment 
of the tax to the taxing authority in that State in purchases by the 
Federal Government, such as are here involved. In the circum- 
stances with respect to purchases in Massachusetts, instead of deduct- 
ing the State tax and filing claim with the State authority for 
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refund on behalf of the dealer, the proper procedure is to pay the 
tax and then file claim for refund to the United States in its own 
right, disposing of such refund in accordance with General Regula- 
tions No. 86. 

As to the disposition of the refund checks already received, they 
should be endorsed as drawn, and the proceeds thereof taken up in 
the special deposit account of the accountable officer from which 
account refund may be made to the Sinclair Refining Co. In this 
connection see General Regulations No. 87, dated June 25, 1936. 

The enclosures with your letter of June 15, 1936, including the 
checks, are returned, as requested. 


(A-80487) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES 


An American vice consul traveling, accompanied by his wife, in connection with 
a new assignment of station, under orders authorizing transportation ex- 
penses and per diem in lieu of subsistence, subject to travel regulations, is 
entitled to exchange relief on per diem allowances for himself and wife 
only upon a proper showing of the basis upon which such loss is calculated. 


Acting Comptroller General Elliott to the Secretary of State, September 22, 
1936: 


Your letter dated July 30, 1936 (file FA 123 Scotten, William 
E./136), requests review of the action taken with respect to an item 
of $97.86 in the November 1934 account of W. Everett Scotten, 
American vice consul, Palermo, Italy, representing one-half of the 
amount charged for exchange relief on the per-diem allowance in lieu 
of subsistence expenses which the officer paid himself in connection 
with official travel performed during the period August 19 to Sep- 
tember 25, 1934, credit for which was withheld in the audit of the 
account for the reason stated that exchange relief for dependents was 
unauthorized. 

It appears that the officer, accompanied by his wife, traveled from 
Saigon, French Indochina, to Palermo, Italy, in pursuance of a tele- 
graphic instruction dated August 4, 1934, assigning him as vice consul 
at Palermo, and authorizing transportation expenses and per diem 
subject to travel regulations. 

The revised supplement to the Standardized Government Travel 
Regulations governing the travel of Foreign Service officers and 
their families, effective August 3, 1933 (order of the Secretary of 
State No. 55414), provides in paragraph 4 (a) that “an officer or 
employee entitled to reimbursement for transportation expenses as 
provided in paragraph 1 (a) of these regulations, will also be entitled 
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to a per-diem allowance for himself and for each dependent member 
of his family over 10 years of age” at rates prescribed therein. 

Executive Order No. 6657-A, dated March 27, 1934, issued pursu- 
ant to the authority contained in the act of March 26, 1934, 48 Stat. 
466, promulgated regulations for payment of losses sustained by 
officers, enlisted men, and employees of the United States in foreign 
countries due to the appreciation of foreign currencies in their rela- 
tion to the American dollar, and provided in paragraph 3 that the 
loss is to be calculated on the basis of conversion into foreign cur- 
rency of the employee’s net salary and net allowances, and the term 
“net allowances” is defined as meaning “allowances paid to the 
employee.” 

Inasmuch as the per-diem allowance for dependents of Foreign 
Service officers authorized in the above-quoted travel regulations is 
an “allowance” paid to the officer, he would be entitled to the losses 
sustained thereon, within the contemplation of the provisions of the 
Executive order, upon a proper showing of the basis upon which the 
loss was calculated. No such showing accompanied the voucher in 
this instance, however, and upon the present record there exists no 
authority for the allowance of credit for any portion of the charge. 

Accordingly, there should be refunded, or otherwise adjusted by 
the officer, the entire charge for currency appreciation losses on per- 
diem allowances, amounting to $195.72. 


(A-68262), (A-77225) 


OFFICERS AND EMPLOYEES—STATE PAYMENTS—COOPERATIVE 
WORK 


Where by statute provision is made for cooperative work and the sharing of 
expenses between Federal and State or other agencies, without provision 
for the payment from Federal funds with reimbursement by the State or 
other agency, payments from Federal funds should be on the basis of 
vouchers stated and certified in the total amount, the amounts paid or 
payable by the cooperating agencies to be deducted thereon with appropriate 
notation made. 


a oy a geae General Elliott to the Secretary of Agriculture, September 


There has been considered your letter of July 21, 1936, as follows: 


Reference is made to the suspension from the travel expense account of Mr. 
Floyd K. Reed, Denver, Colo., Bureau of Agricultural Economics Schedule No. 
6453, voucher 18708. The point at issue in connection with the suspension of 
this voucher is the letter of transmittal accompanying the Comptroller’s decision 
of February 8, 1936, which reads in part as follows: 

“In cooperative work of this nature where, as reported, State funds are used 
to supplement Federal funds, no payment should be permitted to be made to, 
or accepted by Federal employees; except through payments by the proper 
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Federal Disbursing Officer upon administratively approved vouchers showing 
that the employee is entitled to such payments. Any other procedure tends 
to confusion und the possibility of duplicate payments. As the employee in this 
case was lot entitled to payment of mileage for the use of his personally owned 
automobile upon the evidence submitted he should be instruc.ed to return the 
$33.00 to the proper State official, which amount—had it been properly for 
paying—was for paying by a Federal disbursing officer.” 

In the case now in question, the employee, Mr. Floyd K. Reed, the field agent 
of the Bureau of Agricultural Economics in Denver, Colo., was traveling on 
work necessitated by a cooperative agreement between this Department and 
the State of Colorado, a pliotostat copy of which is appended hereto as exhibit 
A. in paragraph 3, page 2, of this cooperative agreement, it is provided, “that 
the field agent of the said bureau of crop estimates for the State of Colorado 
may also be appointed as a deputy of the Colorado State Board of Immigra- 
tion.” In his capacity as a deputy of the State agency, Mr. Reed was author- 
ized by the proper State authorities to travel at State expense on business 
pertaining to the cooperative undertaking. Since the trip was made in con- 
nection with cooperative work, the travel expense was divided between funds 
authorized by the Federal Department of Agriculture and the funds provided 
for that purpose by the State of Colorado. 

The State of Colorado was billed tor the automobile expense of the trip, 
with the approval of the proper State authorities, and in compliance with the 
State travel regulations; this account was approved and paid from the funds 
provided by the State of Colorado for the cooperative work. The remainder 
of the expense of the trip was charged against Federal funds, in compliance 
with Federal regulations, but the voucher was returned without certification 
because the State funds involved had not been disbursed through a Federal dis- 
bursing agent, in compliance with the decision of February 8, 1936, supra. 

However, it is believed the Department of Agriculture has no authority to 
require State officials to transfer State funds to the Federal Treasury for dis- 
bursement in carrying on cooperative activities. Even if the State authorities 
in Colorado were willing to make such a transfer, there is doubt about their 
ability to do so without specific legislation. If the necessary legislation were 
passed, and such a transfer of funds were made, it would presumably be neces- 
sary to disburse such State funds in compliance with the statutes and travel 
regulations of the State of Colorado, rather than in compliance with Federal 
laws and regulations, because so far as the State of Colorado is concerned, 
the cooperative employees have status as State employees. 

No doubt your office has overlooked the act of July 24, 1919, 41 Stat., 270, 
which provides: 

“That hereafter in carrying on the activities of the Department of Agri- 
culture involving cooperation with State, county, and municipal agencies, asso- 
ciations of farmers, individual farmers, universities, colleges, boards of trade, 
chambers of commerce or other local associations of business men, business 
organizations, and individuals within the State,. Territory, district, or insular 
possession in which such activities are to be carried on, moneys contributed 
from such outside sources, except in the case of the authorized activities of 
the Forest Service, shall be paid only through the Secretary of Agriculture or 
through State, county, or municipal agencies or local farm bureaus or like or- 
ganizations, cooperating for the purpose with the Secretary of Agriculture.” 

This authorizes that funds provided by States for such cooperative work mey 
properly be disbursed directly through a State agency, without first being 
transferred to the Secretary of Agriculture. 

The next paragraph of the same act provides: 

“The officials and the employees of the Department of Agriculture engaged 
in the activities described in the preceding paragraph and paid in whole or 
in part out of funds contributed as provided therein, and the persons, corpora- 
tions, or associations making contributions as therein provided, shall not be 
subject to the proviso contained in the act making appropriations for the 
legislative, executive, and judicial expenses of the Government for the fiscal 
year ending June 30, 1918, and for other purposes, approved March 3, 1917, in 
29 Statutes at large, at page 1106.” 

This removes all doubt regarding the propriety of Federal empioyees receiv- 
ing direct payment from a State agency, from funds provided for such cooper- 
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ative work, when the Federal employee is engaged in such cooperative activities. 
The cooperative agreement now in effect with the State of Colorado (Exhibit 
A) was signed in 1919, and is somewhat different from most of the agreements 
now in effect in other States. A new agreement with the State of Colorado 
has been drawn up to supersede the old one, to become effective July 1, 1936, 
a photostat copy of which is appended hereto as Exhibit “B.” This is pre- 
sented as an example of the usual wording of such agreements which are now 
in effect in other States. 

In view of the above, this office requests that the suspensions made by your 
office be raised. 

In such cases where the law specifically provides for the payment 
of expenses from Federal funds with a provision for reimbursement, 
no reason appears why the decision referred to in your letter should 
not be applied. See, in this connection, the act of January 12, 1927, 
44 Stat. 963, incorporated in section 48 of title 43, United States Code. 

In such other cases, however, where the law, while providing for 
cooperative work and for the sharing of expenses between Federal 
and State or other agencies, does not specifically provide for reim- 
bursement, the proper procedure would be to have the vouchers stated 
and certified in the total amount of the expenses incurred; the 
amounts paid or payable by cooperating agencies deducted on the 
face of the voucher, with appropriate notations explaining the basis 
for the deduction, and the net amount thereof, if otherwise proper, 
paid from applicable Federal funds. Such procedure affords a com- 
plete picture of the cooperative relationship, eliminates possible du- 
plicate payments, and insures the Federal Government of its rightful 
share of the expenses involved. 

The accounting procedure with respect to the voucher referred to 
by you and other similar vouchers should be accordingly. The deci- 
sion of February 8, 1936, is hereby modified and amplified as herein 
set forth. 


(A-80356) 


LEASES—RENT—REFUNDS ON VACATION OF PREMISES BETWEEN 
RENT DAYS 


Rent paid under a lease providing for rental payments monthly in advance and 
vacation of the premises within 10 days after receipt of written notice from 
the Government may not be refunded because the vacation of the premises 
is required between rent days, there having been no stipulation for appor- 
tionment or refund of rent upon such occurrence. 


Acting Comptroller General Elliott to the Secretary of the Treasury, September 
23, 1936: 


There was received your letter of August 21, 1936, as follows: 


Reference is made to lot 811, square 266, improved by a two-story brick 
building, known as premises 319 13th Street, S. W., Washington, D. C., ac- 
quired by the United States on March 3, 1936, as a part of the site for the 
proposed Bureau of Engraving and Printing annex. 
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The property in question was purchased from Miss Kate R. Wharton, at a 
eost to the United States of five thousand two hundred and fifty dollars 
($5,250.00). At the time of acquisition, the building was occupied by Mr. and 
Mrs. James W. Cornell. 

Under date of May 11, 1936, this Department accepted the proposal of Mrs. 
James W. Cornell to pay to the United States rental at the rate of twenty- 
five dollars ($25.00) per month for use aud occupancy of the aforesaid premises, 
subject to vacation within ten days after receipt of written notice so to do. 
The terms and conditions of the rental agreement were assented to by Mrs. 
Cornell under date of May 12, 1936. 

The tenant paid rental for use and occupancy of the premises up to and 
including June 30, 1936. However, inasmuch as possession of the site was 
required in connection with the construction of the proposed Bureau of Engraving 
and Printing annex, it was necessary to serve notice on all occupants for the 
vacation at the earliest practicable date of lands to which title had become 
vested in the United States,.-and although rental had been paid by Mrs. Cornell 
to June 30, 1936, the ten day notice was served, under date of June 5, 1936, 
and possession of the premises was surrendered to the United States on June 
15, 1936. The rental collected was covered into the Treasury for credit of 
Miscellaneous Receipt “6020 Rent of Land (Proc. Div. P. W. B.)” by Covering 
Warrant No. 15489, dated June 12, 1936, pursuant to Certificate of Deposit 
No. 12998, dated June 8, 1936. 

There is attached hereto a letter (photostatic copy) of June 18, 1936, from 
Mrs. Cornell, calling attention to the fact that rent for use and occupancy of the 
aforesaid premises was paid up to and including June 30, 1936, and requesting 
that she be reimbursed in the sum of twelve dollars and fifty cents ($12.50) 
covering rent paid in advance from June 16, 1936, up to and including June 
30, 1986. It is suggested that possibly the refund of twelve dollars and fifty 
eents ($12.50) claimed by Mrs. Cornell could be paid out of the annual appro- 
priation “Refund of moneys erroneously received and covered”, Decision Comp- 
troller General A-20784, dated December 20, 1927 (7 Comp. Gen., 398). 

Photostatic copies of all other papers pertinent to the case are also enclosed. 

This matter is submitted to you for your consideration and decision. 


The proposal of Mrs. Cornell and the acceptance constituting the 
rental agreement are as follows: 


May 2, 1936. 
DIREcTOR OF PROCUREMENT DIVISION, TREASURY DEPARTMENT. 

Sr: I hereby propose to pay rental to the United States, beginning March 
3, 1936, at the rate of 25 dollars per month, for the use and occupancy of 
premises 319 13th Street, S. W., located on lot 811, square 266, Washington, 
D. C., subject to vacation within ten (10) days after notice so to do. 

Very truly yours, 
(Signed) Mrs. JAMEs W. CoRNELL. 

May 11, 1936. 

Mrs. JAMES W. CORNELL, 
319 13th Street, S. W., 
Washington, D. C. 


Mapam: Your proposal, dated May 2, 1936, to pay rental to the United States, 
beginning March 3, 1936, at the rate of $25.00 per month, for the use and 
eccupancy of premises 319 13th Street SW., located on lot 811, square 266, 
Washington, D. C., comprising a part of the land acquired as the site for the 
proposed Bureau of Engraving & Printing annex, is hereby accepted, subject 
to the attached printed “Conditions Governing the Rental of United States 
Property Acquired for Federal Building Purposes”, as revised, so as to require 
the vacation of the premises within ten (10) days after written notice so to do. 

Very truly yours, 
W. E. Reynotps, 
Acting Director of Procurement. 

I/We hereby assent to all the terms and conditions of the foregoing communi- 
eation. 

(Sig.) Mrs. James W. CorNe i. 

Date: May 12, 1936. 
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The printed conditions incorporated in the agreement governing 
the rental of the premises, and specifically assented to by Mrs. Cor- 
nell, contain the following provision: 


2. That the tenant shall, without expense to the United States, and to the 
satisfaction of the custodian of the site— 

(a) Pay all charges for water, gas, and electricity, or other service or supply ; 

(b) Promptly remove all snow and ice from the sidewalks around the site; 

(c) Keep the weeds and grass properly cut and keep said site in unobjection- 
able condition ; 

(d) Vacate the premises within ten days after written notice so to do, and 
leave said premises in as good order and condition as same were when first 
taken possession of by the tenant, reasonable use and wear thereof and damage 
by fire or other casualty excepted ; 

(e) Make payment of rent monthly in advance to the custodian of the property 
hy post-office money order on Washington, D. C. (or draft on New York, N. Y.), 
drawn to the order of the “Disbursing Clerk, Treasury Department.” (Checks 
cen local banks in payment for rent will not be accepted because of the delay 
incident to their collection.) 


While the rental agreement provided for termination by the Gov- 
ernment at any time upon 10 days’ notice and for the payment of the 
monthly rental in advance, it did not provide for any apportionment 
cf the rent or for refund of any part of the monthly rental should 
the vacation of the premises be required between rent days. Conse- 
quently, the risk of the rental agreement being terminated between 
rent days was assumed by the lessee when she agreed, without excep- 
tion or reservation, to pay rental in advance. 

Answering your question specifically, you are not authorized to 
refund to Mrs. Cornell any portion of the rent paid by her for the 
month of June 1936. See 8 Comp. Gen. 643 and authorities therein 
cited. See also decision of October 20, 1915, to Secretary of the 
Treasury. 


(A-80454) 


LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936-—CREWS OF COAST 
AND GEODETIC SURVEY VESSELS 


Regulations in force prior to the act of March 14, 1936, 49 Stat. 1162, providing 
for payment of wages to members of the crews of United States Coast 
and Geodetic Survey vessels while in hospital by reason of sickness or 
injury not to exceed 60 days, are superseded by the provisions of said 
act, standardizing sick leave, and Executive order of July 9, 1936, issued 
thereunder, and such members are thereafter entitled to sick leave as pro- 
vided by said act, and Executive order, in place of, but not in addition to, 
that authorized by said regulations. 


—_ a General Elliott to the Secretary of Commerce, September 
» 1936: 


Consideration has been given your letter of September 4, 1936, 
as follows: 


A decision is respectfully requested as to the amount of sick leave, and pay 
while undergoing treatment in U. 8S. Public Health Service hospitals, to which 
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enlisted members of the crews of the U. S. Coast and Geodetic Survey vessels 
may be entitled, under the Regulations of the U. S. Coast and Geodetic Survey 
and under the “Act to standardize sick leave and extend it to all civilian 
employees”, approved March 14, 1936 (Public, No. 472, 74th Congress) (H R. 
8459). 

In your decision 5 Comp. Gen. 7 of July 7, 1925 (A-7683), you stated: 

“The claimant Was employed under shipping articles adapted to the United 
States Coast and Geodetic Survey Service in form similar to that prescribed 
for merchant seamen by section 4612, Revised Statutes. 

“Regulations for the Coast and Geodetic Survey, made a part of the ship- 
ping articles, provide: 

“PARAGRAPH 9$7. Status of men in hospital—When a man is transferred to 
a hospital his accounts, unless otherwise ordered, shall be retained on board 
the vessel to which he is attached, and he shall continue to hold the rating in 
which he was serving until his discharge from the hospital to duty, or until 
his discharge from the service on the expiration of his term. 

“PARAGRAPH 98. Pay and rations in hospital—The ration of a member of a 
crew shall cease when he enters a hospital, and his pay shall be stopped at the 
expiration of 60 calendar days, or upon his discharge from the hospital, not to 
duty, or at the expiration of the term for which he shipped, if either of the 
latter occurs before the expiration of 60 calendar days.” 

With reference to these, your decision stated: 

“The provisions hereinbefore quoted appear to have been made with a view 
to equalizing the conditions of such service with that of merchant seamen and 
in accordance with the laws and usages of the sea service and are not unrea- 
sonable nor in conflict with law and the payment of wages to the members of 
such crews while in hospitals by reason of sickness or injury, as prescribed by 
section 98 of these regulations, would appear to be authorized.” 

In your decision of May 11, 1935 (A-61579), it was stated as follows: 

“By the act of February 26, 1931, 46 Stat. 1421, it was provided: 

“That the Secretary of Commerce is authorized, in his discretion, to continue 
the system of pay and allowances, including allowances for longevity, for officers 
and men on vessels of the Department of Commerce, that was in operation as of 
July 1, 1929, until such time as legislation shall be enacted pursuant to section 2 
of the act approved May 28, 1928 (45 Stat. 785), or similar legislation affecting 
the classification of vessel employees in the field service of the Government.” 

This enactment gave the then existing regulations the force and effect of 
statute. 

The “Act to standardize sick leave and extend it to all civilian employees”, 
Public, No. 472, 74th Congress (H. R. 8459) approved March 14, 1936, provides: 

“That after January 1, 1936, ———— all civilian officers and employees of the 
United States wherever stationed —-——— shall be entitled to sick leave with pay 
regardless of their tenure, as described herein. 

“Sec. 7. The leave of absence herein provided for shall be administered under 
such regulations as the President may prescribe, so as to obtain, so far as 
practicable, uniformity in the application of this act.” 

Executive Order No. 7410, dated July 9, 1986, prescribed regulations relating 
to sick leave of Government employees, and under section 23 provides: 

“All such temporary regulations and all other regulations relating to the 
granting of sick leave are hereby revoked in so far as they are inconsistent with 
these regulations.” 

Your decision is requested as to the following points: 

1. Whether the regulations for the U. S. Coast and Geodetic Survey, paragraph 
98, providing for payment of wages to members of the crews while in hospitals 
by reason of sickness or injury to an amount not to exceed 60 days, still con- 
tinue in effect or are superseded by the provisions of the act to standardize 
sick leave by Executive Order No. 7410. 

2. Whether members of crews of the vessels are entitled to sick leave in 
accordance with the above mentioned act and Executive order in addition to or 
in the place of the provisions of U. S. Coast and Geodetic Survey Regulations, 
paragraph 98, previously quoted. 


Although it is a practice to refer to the members of the crews of the 
United States Coast and Geodetic Survey vessels as enlisted members, 
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they are in fact civil employees of the United States Government, 
and as such they are entitled to sick leave with pay under the terms 
and subject to the conditions set forth in the act of March 14, 1936, 
49 Stat. 1162, and Executive Order No. 7410, which extend to “all 
civilian officers and employees of the United States wherever sta- 
tioned * * * regardless of their tenure.” Therefore, in answer 
to the question numbered 1, vou are advised that the provisions con- 
tained in paragraph 98 (now contained in par. 100), regulations for 
the United States Coast and Geodetic Survey, providing for pay- 
ment of wages to members of the crews while in hospital by reason 
of sickness or injury not to exceed 60 days, are superseded by the 
provisions of the act to standardize sick leave and the Executive order. 

In answer to question 2, you are advised the sick-leave provisions 
contained in the Standard Sick Leave Act and the Executive order 
are in place of and not in addition to the provisions contained in the 
regulations of the United States Coast and Geodetic Survey relative 
to this matter. 


(A-80562) 


OFFICERS AND EMPLOYEES—DISPOSITION OF FEES COLLECTED AS 
NOTARIES PUBLIC—PUERTO RICO RECONSTRUCTION ADMINISTRA- 
TION 


Fees collected from private individuals for notarial services performed by 

Government employees, paid from appropriated funds, through the medium 
of checks drawn, one for the fee charged, the other for the net purchase 
price of land purchased by the Puerto Rico Reconstruction Administration, 
are not “income” within the meaning of the act of February 11, 1936, 49 
Stat. 1135, and may not be credited to the appropriations from which pay- 
ment was made, but are for covering into the Treasury as miscellaneous 
receipts. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 
23, 1936: 

There has been submitted to this office for preaudit consideration 
Schedule of Transfers, Special Deposits, Standard Form No. 1046 
(revised), executed by the Puerto Rico Reconstruction Administra- 
tion, proposing to transfer $964.89 (collected as notarial fees for 
services performed by employees of the administration to vendors 
of lands purchased by the administration) from the special deposit 
account of J. S. Latham, disbursing clerk, San Juan, Puerto Rico, 
to the credit of the several appropriations charged with the purchase 
price of the lands so acquired by the administration. 

The notarial fees collected by the administration from the several 
vendors represent one-half of 1 percent of the purchase price of lands 
acquired by the administration and paid for on the following de- 
scribed vouchers, accounts of J. S. Latham, symbol no. 72-01-51: 
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Notarial 
fees, 44 of 1 
percent of 
purchase 
price 


Date of 


payment Vendor Appropriation Purchase 


Voucher price 


48008 | Apr. Jorge Bird | Emergency Relief In- |$72, 763. 51) $363. 81 
Arias. terior, uerto Rico | 
Reconstruction Ad- 
ministration, Housing, 
1935-1937. 
49935 Estate of dela | Emergency Relief, In- | 15, 214. 08 
Rosa. terior, Puerto Rico 
Reconstruction Ad- 
ministration, Forest- 
| ation, 1935-1937. 
54865 Suers. de Cas- | Emergency Relief, In- |105, 000. 00) 
taner, Socie- terior, Puerto Rico 
dad en Co- Reconstruction Ad- 
mandita. ministration, Rural 
Rehabilitation, 1935— 
1937. 








| 
| 
| 


In the payment of the above described vouchers, two sets of checks 
were drawn in each instance, one set to the vendor or vendors for 
9914 percent of the purchase price, the other to the Treasurer of the 
United States for one-half of 1 percent of the said purchase price, 
the total of the latter checks being $964.89. The amount thus shown 
to have been collected from the vendors for notarial services fur- 
nished by the employees of the Administration is reported to be in 
the special deposit account of the disbursing officer, and the ques- 
tion presented for consideration is whether there is authority of law 
for the action now proposed to transfer said amount from the officer’s 
special deposit account to the credit of the respective appropriations 
which were charged with the purchase price of the lands obtained. 

In support of the proposed action there is cited the act of February 
11, 1936, 49 Stat. 1135, section 1 of which provides: 


That all sums which the President has segregated or allotted or shall segre- 
gate or allot for projects in Puerto Rico out of the money appropriated by the 
Emergency Relief Appropriation Act of 1935 shall constitute a special fund to 
provide relief and work relief and to increase employment in Puerto Rico. 
The fund thus established shall continue available for expenditure until June 
30, 1940. All income derived from operations financed out of this fund and 
the proceeds of the disposition of property acquired therewith shall constitute 
a revolving fund, which shall remain available for expenditure for the purposes 
and in manner authorized herein and in the Emergency Relief Appropriation 
Act of 1935 until Congress shall provide otherwise, notwithstanding any limita- 
tion of time contained in the said Emergency Relief Appropriation Act of 
1935. Any agency or agencies lawfully designated or established to adminis- 
ter funds allotted hereunder or the revolving fund herein authorized may be 
continued so long as the said funds or any of them remain available for 
expenditure. 

Projects for rural rehabilitation in Puerto Rico may include the acquisition, 
development, maintenance, and operation of agricultural enterprises. A Trea- 
sonable charge may be made for materials and services produced or made avail- 
able by any project: Provided, That such materials and services may also be 
supplied as compensation, in whole or in part, for services rendered by persons 
employed upon any project. 
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Pursuant to the above statutory provisions this office in decision 
A-72833, dated August 6, 1936, provided for the establishing on the 
books of the Government special fund account “05-05/0999 Emer- 
gency Relief, Puerto Rico Special Fund, 1935-1940”, and authorized 
the transfer into said special fund the balances remaining in the 
several appropriations comprising funds allocated by the President 
out of the money appropriated by the Emergency Relief Appropria- 
tion Act of 1935 for projects in Puerto Rico. 

The vouchers covering the purchase of lands, out of which the 
notarial fees arise in the present case, show that the several appro- 
priations were charged with the actual contract price of the land, 
that is to say, the gross purchase price. Without at this time con- 
sidering or determining the authority, if any, for employees of the 
Administration to render notarial services to private individuals, as 
appears to have been done, the charges for said notarial services are 
clearly obligations of the respective vendors, and since such services 
were rendered by regular salaried employees of the Administration, 
the charge made for the value of such services to the respective vend- 
ors by deduction from the purchase price was proper. However, 
since the several appropriations were charged with the full pur- 
chase price of the lands, the proposed action of transferring back the 
amount of the notarial fees so collected into the involved appropria- 
tions would result in the augmentation of the appropriation specifi- 
cally made through allotment by the President for particular pur- 
poses. Obviously, such action would be illegal and unauthorized. 

While the statute, supra, authorizes the establishment of a revolv- 
ing fund, consisting of all income derived from operations financed 
out of the “special fund” and the proceeds of the disposition of prop- 
erty acquired therewith, I assume it could not seriously be contended 
that the notarial fees collected in this matter constitute “income” 
within the meaning of the statute—particularly since the fees were 
collected prior to any possible operation of the lands acquired by the 
Administration. The income referred to in the statute must of neces- 
sity relate to revenues derived after the land has been acquired, pre- 
sumably, from leases, sale of lumber, and such like, resulting from 
operations of rural rehabilitation, forestation, and housing projects. 

Section 8617, Revised Statutes, provides: 

The gross amount of all moneys received from whatever source for the use of 
the United States, except as otherwise provided in the next section, shall be 
paid by the officer or agent receiving the same into the Treasury, at as early a 


day as practicable, without any abatement or deduction on account of salary, 
fees, costs, charges, expenses, or claim of any description whatever. * * * 


See also, section 3618, Revised Statutes. 

Since the salaries of the employees of the administration who ren- 
dered the notarial services for the respective vendors were, in the 
first instance, paid from appropriated moneys, the amounts collected 
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therefor from the several vendors who received the said services, con- 
stitute earnings of the United States, and as such, are required by the 
statutory provisions last quoted to be covered into the Treasury as 
miscellaneous receipts. 

The documents submitted for preaudit action, therefore, will be re- 
turned without certification by this office through the usual preaudit 
channels. Prompt action should be taken to deposit the fees in ques- 
tion into miscellaneous receipts and this office should be advised 
promptly when such action shall have been taken. 


(A-78946) 


RACE HORSE “DOPING”—SUPPRESSION—FEDERAL AND STATE 
COOPERATION 


There is no objection to the Treasury Department cooperating through the Bu- 
reau of Narcotics with the States in the suppression of race horse “doping”, 
if State contributions for that purpose are handled as trust funds pursuant 
to section 20 of the Permanent Appropriation Repeal Act, 1934, 48 Stat. 1233, 
but State funds made available in this connection may not be credited to the 
regular appropriation of the Bureau for use in obtaining additional equip- 
ment or personnel in the absence of specific legislation. 


Acting Comptroller General Elliott to the Secretary of the Treasury, Septem- 
ber 24, 1936: 


Your letter of July 20, 1936, is as follows: 


It has come to the Department’s attention that the practice of administering 
narcotic drugs to racehorses to affect their performance on the track has become 
very prevalent. State racing commissions have had little success in curbing this 
practice due to the lack of facilities and lack of knowledge of the methods for 
detecting the presence of drugs in horses. The Treasury Department Laboratory 
has an improved method of testing saliva of horses for narcotics which is 
effective in indicating whether such narcotics have been previously administered 
to the animal. As a result, the Department has received numerous requests 
from State racing commissions that tests be made of saliva taken from winning 
horses to determine whether a drug had been administered. 

The Department is extremely anxious to cooperate with the various States 
in their efforts to suppress this abuse of narcotics, but unfortunately, available 
funds are not sufficient to defray the expenses incident to making analyses of 
horse saliva submitted for tests. These expenses include salaries of additional 
chemists, equipment, and supplies. 

It is, therefore, proposed to put into effect a plan whereby the Department will 
conduct these tests for the various States and will receive reimbursement from 
the States submitting saliva for analysis. The Department considers that it 
has ample statutory authority for effectuating such a plan under the Act of June 
14, 1980 (21 U. S. C. 198), which provides in pertinent part that: 

“The Secretary of the Treasury shall cooperate with the several States in 
the suppression of the abuse of nareotic drugs in their respective jurisdictions 
and he is authorized * * * (2) to arrange for the exchange of information 
concerning the use and abuse of narcotic drugs in the States and for cooperation 
in the institution and prosecution of cases in the courts of the United States and 
before the licensing boards and courts of the several States.” 

It will be noted that this act states specifically that the Secretary may arrange 
for the exchange of information concerning the use and abuse of drugs in the 
States. Furthermore, it provides for cooperation in the institution and prosecu- 
tion of cases in the State courts. Detection is, of course, a prerequisite to the 
institution and prosecution of cases and it would appear wholly reasonable to 
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construe this statute‘to sanction cooperation by the Treasury Department to the 
extent of making the Department’s laboratories available for such detection. 

This Department is aware that there is a general statutory prohibition against 
Federal employees receiving any portion of their salaries from outside sources, 
but contributions Re of State treasuries are specifically exempted from this 
prohibition (5 U. S. C. 66). 

In view of the positive authorization for the exchange of information with the 
States as to the use and abuse of drugs, for the cooperation in the institution 
and prosecution of cases, and the manifestation of Congressional approval of 
contributions by the States to the salaries of Federal employees, it is the view of 
this Department that the proposed plan may properly be carried into effect. 
However, before any affirmative steps are taken toward that end, it will be 
appreciated if you will advise this Department whether any objection will be 
raised by your office to the proposed plan. 

The primary purpose of the activities of the Bureau of Narcotics 
appears to be the prevention of the use of narcotics illegally by human 
beings however, the matter of the “doping” of horses was the subject 
of discussion December 14, 1935, before the subcommittee of the 
House Committee on Appropriations as reported on page 459 of the 
hearings on the Treasury appropriation bill for 1937, and it is gener- 
ally recognized that the administration of narcotics to race horses is 
illegal and should be suppressed. In the circumstances, cooperation 
with the States in the suppression of that practice may be considered 
within the scope of the activities authorized by section 8 of the act of 
June 14, 1930, 46 Stat. 587, but in such cooperative work while funds 
of the States made available for this purpose may be for treating and 
handling as trust funds under section 20 of the Permanent Appropria- 
tion Repeal Act, 1934, 48 Stat. 1233, in view of the provisions of 
sections 3617 and 3618, Revised Statutes, the amounts received from 
the respective States may not be credited to the regular appropriation 
for the Bureau of Narcotics and used for the purchase of additional 
equipment or the placing of additional employees upon the regular 
pay rolls, as that would augment a regular appropriation beyond the 
amounts appropriated by the Congress. 

Accordingly, i in specific answer to the question submitted I have to 
advise that in the absence of specific legislation by the Congress the 
procedure suggested in your letter for the financing of the coopera- 
tive work in question for States is not authorized. 


(A-80535) 
CONTRACTS—INTERPRETATION—MARITIME “WORKING DAYS” 


Where a contract for the use of a tow boat provides a specified rate per day, 
the work day to be a minimum of 8 and a maximum of 16 hours, at the op- 
tion of the Government, there is no authority for payment of the daily rate 
for each 8 hours of work, notwithstanding the interpretation as to the work 
day provisions of the specifications given the contractor by the procure- 
ment officer prior to the opening of bids, but not made a part of the con- 
tract, particularly as the term “working day” in maritime affairs, unless 

specifically qualified, means a calendar day of 24 hours. 
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Acting Comptroller General Elliott to the Secretary of the Treasury, Septem- 
ber 24, 1936: 


There was received from the State procurement officer, Seattle, 
Wash., a letter of August 26, 1936, with enclosures, as follows: 


Subject: Contract Er-—Tps-1399, correction to and interpretation of. 

Enclosures : 

(A) Certified copy of teletype from the State procurement officer to Capt. 
S. L. Damon. 

(B) Certified copy of letter from Capt. S. L. Damon, Corps of Engineers, 
U. S. Army, to The Diesel Towing Company, of Portland, Oregon. 

The acceptance of this contract should be made to show acceptance of items 
1, 2, and 3, not acceptance of item 1 only, as at present. 

This contract was for use of tow boat in rotation on official projects 976, 977, 
end 980. These official projects have now all been combined under official 
project 976. 

As paragraph 4 of the terms and conditions of this contract will doubtless 
be subject to question by the General Accounting Office, enclosures (A) and 
(B) have been forwarded for consideration. Paragraph 4 of the contract states 
that a work day shall be a minimum of eight hours and a maximum of sixteen 
hours, at the option of the Government. The bid is for $28.00 a day. The en- 
closures show that prior to the opening, the successful bidder, The Diesel 
Towing Company, asked this office for an interpretation of a work day. As 
information beyond paragraph 4 was not available, enclosure (A) was sent 
Captain Damon, who in turn advised the contractor, twelve days prior to 
opening of bid, as follows: 

“This clause means that if the boat is towing a barge, it is not to stop enroute 
at the expiration of eight hours of duty, but is to complete its journey. The 
hours may be broken, some days the lay-off time may be twenty hours out of 
twenty-four hours, on other days, the lay-off time may be fourteen hours out of 
a total of twenty-four hours. 

“In other words, it is a give and take proposition to get the work done on 
an average eight hours per day basis. This is considered necessary account of 
the water stages in the Cowlitz and Lewis Rivers.” 

It is therefore requested that General Accounting Office instruct the State 
procurement officer as to whether or not the contractor is entitled to a day's 
pay for each eight hours of work. 


The explanation of paragraph 4 of the specifications given con- 
tractor by the procurement officer “12 days prior to opening of bids” 
was not a part of the contract, had no binding effect upon the Gov- 
ernment, and would appear so inconclusive as to afford little, if any, 
assistance in the construction of the questioned provision in any 
event. However, it does serve to indicate the probable result of the 
operation of the rule hereinafter stated. 

In Sherwood vy. American Sugar Refining Co., 8 Fed. (2d) 586-588, 
the court said: 


The term “working days” means, in maritime affairs, running or calendar days 
on which the law permits work to be done, but excludes Sundays and legal 
holidays, but not stormy days. 


The court held in that case that the term “working day” did not have 
reference to working a day of 8 hours, but meant a calendar day 
of 24 hours, and that a contract for the hiring of a derrick boat for 
$35 per day was not breached, and the owner could not recover as 
for extra time, when such boat was worked in excess of 8 hours, even 
as much as 24 hours per day. 

The effect of paragraph 4 of the specifications in the present in- 
stance was to limit the working day to a maximum of 16, instead 
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of 24 hours, and to a minimum of 8 hours. While the Government 
could not require operation of the towboat for 24 hours per day, as 
it otherwise might have done had it not been for such limitation, it 
could require its operation for 16 hours per day under the contract 
during each working day of the rental period without addition to the 
aggregate contract price quoted by the contractor. It follows, an- 
swering the specific question presented, that the contractor would not 
be entitled to a day’s pay for each 8 hours of work, but would be en- 
titled to a day’s pay for each working day the towboat was operated 
under the contract as much as 8 hours, whether it was for only 8 
hours or for as much as 16 hours. 

As suggested above, the letter of the procurement officer to the con- 
tractor indicates that owing to the water stages in the Cowlitz and 
Lewis Rivers, there would be days upon which the towboat might 
be operated substantially in excess of 8 hours, whereas on other days 
the operating time might be as little as 4 hours out of the 24, and 
that over the whole period covered by the contract the total number of 
hours worked would result in an average of 8 hours per day. How- 
ever that may be, the contractor would not be entitled to be paid on 
the basis of a day’s pay for each 8 hours’ work, and the procurement 
officer, Seattle, Wash., should be so informed. 


(A-80193) 


FEDERAL PRISON-MADE GOODS—PURCHASES OF SIMILAR ITEMS 
COMMERCIALLY 


Commercial purchases of supplies obtainable from Federal Prison Industries, 
Inc., without clearance from said corporation, being in contravention of 
the statutes, create no obligation on the Government for payment therefor 
from appropriated funds, notwithstanding the purchases are alleged to 
have been made in good faith and on account of emergency conditions. 


Acting Comptroller General Elliott to Lt. Comdr. Arthur Rembert, United 
States Navy, September 25, 1936: 

By first endorsement of August 11, 1936, the Paymaster General 
of the Navy transmitted your letter of July 24, 1936, requesting 
review of a disallowance of credit for $9 paid on voucher no. 3048 
of your February 1935 account as disbursing officer, Navy Yard, 
South Carolina, covering the purchase from Wolfe Brush Co. of 
eight painters’ dust brushes, flat 414’’ wide. Credit for the amount 
so paid was disallowed for the reason that the painters’ dust brushes 
should have been obtained from the Federal penitentiary. 

In support of the request for review you forwarded copy of a 
letter, dated October 17, 1935, from the supply officer, as follows: 


1. The brushes covered by subject voucher were required in an emergency 
to increase the local stock sufficiently to permit the issue of a greater quantity 
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than was then available. The average issue of this size and type brush is 
only six (6) per year. Ten (10) were on hand; of which only six (6) were 
available for current issue, four (4) being covered by prior reservations. 

2. Full stocks of brushes are regularly requisitioned on the Bureau of Sup- 
plies and Accourfts. In this instanee, due to the small quantity required and 
the value involved being less than $10, it was considered that reference (b) 
authorized such purchases, it being obvious that procurement from the U. 8. 
Penitentiary via requisition on the Bureau of Supplies and Accounts would be 
impracticable as the usual period required for delivery in this manner is ap- 
proximately sixty (60) to ninety (90) days after submission of requisition. 
However, through an inadvertence the particular item was not checked against 
those exceptions in reference (c). 

3. It is now requested that clearance be obtained in order that G. A. O. 
exception can be complied with. 


The act of February 11, 1924, 43 Stat. 6, provided: 


That the Attorney General of the United States is authorize and directed 
to establish, equip, maintain, and operate at the United States Penitentiary, 
Leavenworth, Kansas, a factory or factories for the manufacture of shoes, 
brooms, and brushes to supply the requirements of the various departments 
of the United States Government. * * * 


The act of May 27, 1930, 46 Stat. 391, to provide for the diversifica- 
tion of employment of Federal prisoners, etc., directed the Attorney 
General to establish such industries as will produce articles and 
commodities for consumption in United States penal and correctional 
institutions or for sale to the departments and independent establish- 
ments of the Government, and section 7 of said act expressly provides 
that— 

The several Federal departments and independent establishments and all 
other Government institutions of the United States shall purchase at not 
to exceed current market prices, such products of the industries herein author- 
ized to be carried on as meet their requirements and as may be available 


and are authorized by the appropriations from which such purchases are 
made. * * * 


The act of June 23, 1934, 48 Stat. 1211, provided for the creation 
of a corporation to be known as “Federal Prison Industries” and sec- 
tion 3 thereof provided: 

The President shall transfer to said corporation the duty of determining in 
what manner and to what extent industrial operations shall be carried on in 
Federal penal and correctional institutions and may transfer to said corporation 
any part or all of the other powers and duties now vested in the Attorney 
General or any other officer or employee of the United States by said act of May 
24; 1000, °°,” 

In view of these provisions of the statutes, of which all persons 
are chargeable with notice, there is no authority of law for any reg- 
ular Government activity to purchase from private business firms 
articles or materials which are available for purchase from the Fed- 
eral Prison Industries, Inc., pursuant to such statutes, and purchases 
contrary to such provisions of law may not be recognized as creating 
any obligation on the part of the Government to pay therefor from 
appropriated funds. See in this connection Consolidated Supply Co. 
v. United States, 59 Ct. Cls. 197, wherein it was held in effect, that 
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officers cannot obligate the United States by acting contrary to the 
provisions of the statutes. In said decision the court stated: 


* * * Where a statute in express language circumscribes the authority and 
power of an officer of the Government and expressly directs the manner of 
securing supplies of the character here furnished, we are not * * * author- 
ized in holding the United States liable for a contract made in direct opposition 
to existing law. 

* * * Tf an officer of the Government is positively forbidden to enter into 
a contract, and in addition to this is mandatorily directed to act in a certain 
way under prescribed conditions, he may not disregard the mandate of the law 
and obligate the United States in so doing. His authority to act is derived 
from the statute. 


See, also, 8 Comp. Gen. 457; 10 id. 206; 14 zd. 270, 748. 

In this case it is shown that notwithstanding the supplies pur- 
chased could have been furnished by the Federal Prison Industries, 
Inc., purchase was made commercially in contravention to the act, 
supra. The fact that the purchase is alleged to have been made in 
good faith, or on account of emergency conditions, may not be ac- 
cepted as authorizing the purchase in direct contravention of the 
mandatory provisions of the acts, supra. 

Accordingly, the disallowance must be and is sustained. 


(A-80185) 


SOCIAL SECURITY ACT OF 1935—FEDERAL CONTRIBUTIONS TO THE 
STATES 


Quarterly payments to the States as old-age assistance under section 3 of the 
Social Security Act of 1935, 49 Stat. 621, are for determination upon the 
basis of one-half the amounts expended by the State during the quarter 
as old-age assistance, not in excess of $30 per month with respect to any 
individual, for the period covered by the State payment, but State pay- 
ments for any period prior to the month in which the first payment was 
made by the State may not be considered. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
September 26, 1936: 


I have your letter of September 18, 1936, as follows: 


Upon receipt of your letter of September 5, 1936, in reply to our letter of 
August 25, 1936, we felt that our letter had not stated completely the questions 
confronting us, and, therefore, ask your permission to resubmit these questions, 
which are of great practical importance to us in dealing with the States under 
the Social Security Act. 

The pertinent language of the Social Security Act (49 Stat. 626) occurs in 
Section 3 thereof, providing that the United States shall pay to each State 
which has an approved plan for old age assistance an amount “equal to one- 
half of the total of the sums expended during such quarter as old age assist- 
ance under the State plan * * * not counting so much of such expenditure 
with respect to any individual for any month as exceeds $30 * * *,.” 

The problems which have arisen in connection with matching State expendi- 
tures may be stated separately as two questions, though in many respects 
they are very similar. 

First, a number of State plans have been in operation for some months, 
with regular monthly payments of old age assistance being made by the State 
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to qualified aged persons. In a number of these States, the State old age assist- 
ance plans themselves provide for payment being made in August, for instance, 
with respect to the applicant’s need in July. It is sometimes the practice, on 
the other hand, for August payments to be made with respect to the appli- 
cant’s need in August and sometimes with respect to his need in September. 
In many instances, these variations are required by State law and accord with 
customary accounting procedure. Also it sometimes happens that the State 
necessarily falls a month or two behind in making its payments to these aged 
persons. For example, sometimes reinvestigation of the person’s need causes 
a delay of a few weeks. Sometimes there is a delay occasioned by some tech- 
nical defect in the State’s quarterly application for a grant from the United 
States. Under these circumstances, may the Board match the disbursements 
made during a given month to individuals for their support in a month (or 
months) immediately preceding or following the month during which the 
disbursements are made, assuming of course that the rate of payment has not 
been in excess of $30 per month. 

Second, there are some instances where payment with respect to an earlier 
month might be made in a State which was just getting its old age assistance 
plan into effect. For instance, the State old age assistance law might, by its 
own terms, come into operation January 1, with rights to assistance accruing 
therefrom. The State might find it impossible to complete the enormous task of 
examining every application for assistance in less than several months. It 
might not be until June or even later that the State felt itself to be in a position 
to begin making payments. Under these circumstances, would the Social Secur- 
ity Board be justified in authorizing a grant to the State to match the disburse- 
ments made during a given month to individuals for their support in the months 
preceding the month during which the disbursements are made, assuming of 
course that the rate of payment has not been in excess of $30 per month. 

While if a State made a payment to an aged person in one month and said 
that the payment was “for” a month long past, it would seem to be questionable 
whether the intent of the Social Security Act, for regular monthly assistance, was 
being carried out; still the practical situation is that in a number of States it 
has been found impossible thus far to make the payment during the month for 
which assistance is being granted. In other States the State plans themselves 
call for payment in one month “for” the month just passed or the month to come. 
In these States every effort is being made to carry out the full intent of the Social 
Security Act and it is in our relation with these States that the problems pre- 
sented above assume significance which warrants, we believe, our resubmission 
of these questions. 

We would greatly appreciate your early attention to this matter. 


Section 3. title 1, of the Social Security Act, approved August 14, 
1935, 49 Stat. 621, provides: 


Spc. 3 (a). From the sums appropriated therefor, the Secretary of the Treasury 
shall pay to each State which has an approved plan for old-age assistance, for 
each quarter, beginning with the quarter commencing July 1, 1935, (1) an 
amount, which shall be used exclusively as old-age assistance, equal to one-half 
of the total of the sums expended during such quarter as old-age assistance 
under the State plan with respect to each individual who at the time of such 
expenditure is sixty-five years of age or older and is not an inmate of a public 
institution, not counting so much of such expenditure with respect to any indi- 
vidual for any month as exceeds $30 and (2) 5 per centum of such amount, 
which shall be used for paying the costs of administering the State plan or for 
old-age assistance, or both, and for no other purpose: Provided, That the State 
plan in order to be approved by the Board, need not provide for financial par- 
ticipation before July 1, 1937, by the State, in the case of any State which the 
Board, upon application by the State and after reasonable notice and opportunity 
for hearing to the State, finds is prevented by its constitution from providing 
such financial participation. 

(b) The method of computing and paying such amounts shall be as follows: 

(1) The Board shall, prior to the beginning of each quarter, estimate the 
amount to be paid to the State for such quarter under the provisions of clause 
(1) of subsection (a) such estimate to be based on (A) a report filed by 
the State containing its estimate of the total sum to be expended in such quarter 
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in accordance with the provisions of such clause, and stating the amount ap- 
propriated or made available by the State and its political subdivisions for such 
expenditures in such quarter, and if such amount is less than one-half of the 
total sum of such estimated expenditures, the source or sources from which 
the difference is expected to be derived, (B) records showing the number of 
aged individuals in the State, and (C) such other investigation as the Board 
may find necessary. 

Your submission of August 20, 1936, submitted the case of an aged 
person who filed application on the 1st of April but administrative 
action delayed the approval until August, when it was approved and 
payment made in August for $150, reported to cover the months of 
April, May, June, July, and August, at the rate of $30 per month. 
In the decision to you of September 5, 1936, it was stated: 




























* * * of the $150 expended by the State in August there may not be con- 
sidered for matching by Federal contribution more than $30, the Federal con- 
tribution being one-half of that sum, and no portion of the $150, could be con- 
sidered as applicable—insofar as the Federal contribution is concerned—to 
the months preceding the month in which the payment was actually made— 
the amount “expended” by the State. 

Said statement must be considered as made in the light of the facts 
in the particular case there involved. 

While the law provides for payments to the States “for each quar- 
ter” on the basis of expenditures to be made by the State “during 
such quarter”, the limitation with respect to the computation of the 
maximum amount payable “for” or “during” the quarter is upon the 
rate of the expenditure with respect to any individual “for any 
month.” That is to say, the $30 limitation relates not to the amount 
expended in a particular month but to the amount expended for 
any particular month. 

Accordingly, the quarterly payments to the States by the Federal 
Government are for adjustment upon the basis of one-half of the 
amounts expended by the State during said quarter as old-age assist- 
ance, not in excess of $30 per month with respect to any individual, 
for the period covered by the State payment, provided that in no 
case shall payments by the State for any period prior to the month 
in which the first payment was made by the State to the individual 
be considered. The decision of September 5, 1936, is modified 
accordingly. 


(A-10512), (A-56821) 


CHECKS—DECEASED OR INCOMPETENT PAYEES—PROCEDURE FOR 
PAYMENT 


Checks, not negotiated before the death or incompetency of the payees, coming 
to the attention of the Treasurer of the United States for examination of 
endorsements, may not be paid by him without reference to the General 


Accounting Office for consideration under section 805 of the act of June 10, 
1921, 42 Stat. 24. 
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Acting Comptroller General Elliott to the Secretary of the Treasury, Septem- 
ber 28, 1936: 


There has been considered the matter presented in your letter of 
August 6, 1936, as follows: 


With further reference to your letters of August 29, 1934, and June 8, 1935 
(A-10512 and A-56821), and to the Treasury’s letter dated April 8, 1935, your 
attention is again invited to the second paragraph of the Treasury’s letter, the 
first sentence of which describes the classes of checks of which the endorsements 
come to the attention of the Treasurer, as, first, those checks specifically inquired 
about in letters, and, second, those having papers attached to them when they 
are received by the Treasurer for payment. It has not been considered feasible 
for the Treasurer to undertake to examine endorsements of checks generally 
because of the great expense involved which is felt to be entirely out of propor- 
tion to the amount of the losses to the Government under the present procedure. 
The Treasurer’s practice in this respect was referred to in your letter of Septem- 
ber 19, 1928, copy attached. There is a limited number of accounts in which 
the Treasurer examines endorsements for special reasons but the nuiber of 
checks so examined is comparatively small. However, the Treasury, in Depart- 
ment Circular 176, requires banks presenting checks on the Treasurer to Federal 
Reserve banks and to member bank depositaries, to guarantee all prior endorse- 
ments thereon. 

After consideration of the cases involving loss to the Government, which are 
listed in the closing paragraphs of your last letter, it is found that none of the 
checks which you describe came to the attention of the Treasurer as to endorse- 
ment before they were paid. 

As stated in our letter of April 8, 1935, no improper payment is known to have 
been made on a check after examination by the Treusurer of the endorsements 
thereon. 

The question for consideration appears to be whether checks which do come 
to the Treasurer’s attention for examination of endorsement may be paid 
without reference to your office when the payee of the check is deceased or in- 
competent but the character of the payment is such that the funds belong to 
the estate and the Treasurer determines before making payment that the 
endorser has been properly appointed and has qualified as personal representa- 
tive of the payee. The Treasurer has knowledge of the conditions under which 
checks may not properly be paid to the estate of a decedent. 

Your approval of this procedure is therefore requested as the Government is 
safeguarded by the care with which the Treasurer acts and the endorsers are 
not subject to the delay and inconvenience which would result from the return 
of such checks to the banks which present them in the usual course of business. 
In those cases wherein the Treasurer finds that the estate of a decedent has 


not required administration and the appointment of a personal representative, 
the matter is referred to your office. 


When the payee of a Government check dies or becomes incompe- 
tent before negotiating it there automatically arise rights of third 
parties in respect of such check and such rights are for asserting 
as claims against the United States. In this connection, section 236, 


Revised Statutes, as amended by section 305 of the act of June 10, 
1921, 42 Stat. 24, provides: 


All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office, 

The question of whether payment is to be made on a check to other 
than a named payee is one of law and, therefore, for the consideration 


of this office pursuant to the above-quoted statute, While this oflice 
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appreciates that some delay in payment or other inconvenience may 
occur in the event a check of the class in question is presented here for 
settlement such fact must not be the controlling factor in the dis- 
position of this class of cases. Indorsing banks and other persons are 
chargeable with knowledge of the public law in respect of Govern- 
ment checks which may be negotiated by persons other than the 
named payee, and persons accepting such checks must take the risk 
of attendant delays and inconveniences in having them paid in ac- 
cordance with controlling laws and regulations. The statute, supra, 
is clear and unambiguous, as well as mandatory, and admits of no 
other construction or interpretation. 

Specifically, therefore, you are advised that checks which come 
to the Treasurer’s attention for examination of endorsements may 
not be paid by him without reference to this office in those cases 
where the payee of the check be deceased or incompetent. The pro- 
cedure heretofore prescribed in this class of cases must be insisted 
upon. See, generally, Circular No. 5,1 Comp. Gen. 784; Bulletin No. 
2, 1 Comp. Gen. 785; General Regulations No. 42, Supplement No. 1, 
7 Comp. Gen. 848, also, Supplement No. 3, 12 Comp. Gen. 673. 


(A-78662) 


GOVERNMENT PURCHASES—SOURCES OF SUPPLY—ASCERTAINMENT 
BY ADVERTISING 


Whether a particular manufacturer is the only one who can meet the actual needs 
of the United States is for the determination by advertising for bids on 
specifications setting forth such needs, and not by conclusions or opinions 
formed or obtained otherwise by contracting officers. 

Credit may not be allowed for payments made in connection with purchases of 
bitumastic enamel under a contract based upon specifications which, although 

« such as any reliable manufacturer or dealer coyld comply with, were, never- 
theless, because of the administrative officers’ opinion as to sole source, re- 
stricted to one dealer. 


Acting Comptroller General Elliott to the Secretary of the Treasury, Septem- 
ber 28, 1936: 

Your attention is invited to contract no, ER-Tps-21-20911, dated 
March 24, 1936, with the Wailes Dove Hermiston Corporation 
covering the purchase of 44 tons of bitumastic enamel. 

The Standard Form 1036 filed with the contract disclosed that 
award was made without advertising but failed to show the reasons 
for such procedure and in view thereof this office in letter of June 10, 
1936, requested that an explanation be furnished showing why the 
contract was entered into without advertising. In reply there was re- 
ceived letter of June 15, 1936, from the State Procurement Officer as 
follows: 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 319 


This office is in receipt of your letter of June 10, 1986, regarding contract 
numbered ER-Tps—21-20911 entered into March 24, 1936, with the Wailes Dove 
Hermiston Corp., New York, covering bitumastic enamel. You request an ex- 
planation showing why this contract was entered into without advertising. 
Please be advised that this company is the only manufacturer of this type of 
material which will meet the specifications and requirements of the department 
of water supply, gas and electric, of the city of New York. 

From past experience this office is familiar with the fact that the above 
named company is the only manufacturer of acceptable material of this nature. 
This oftice has contacted various public utilities who are the largest users of 
this type of material and we have confirmed with them the fact that the 
enamel offered by the Wailes Dove Hermiston Corp. is by far the best available 
for this particular usage. It is a matter of record that other types of bitumastic 
products give off fumes which make it impossible for men to work. 

In reply to the third paragraph of your letter, it is our opinion that the best 
interests of the Government would be served by obtaining bids from manu- 
facturers only for this type of commodity. In fact, this material to our knowl- 
edge is not sold through jobbers. It can readily be appreciated that if an award 
were made to an unscrupulous jobber, he could not furnish a satisfactory 
product and would, no doubt, default on contract by furnishing material that 
would not meet the specifications or requirements. 

We trust that the above information will be sufficient for your needs. 

The law, section 3709, Revised Statutes, requires that all purchases 
of supplies, equipment, materials, etc., except in the case of emergency, 
be made after advertising for competitive bids. The competition 
must be on an equal basis and on common ground. 

A case similar to the one here involved was brought to your atten- 
tion in my decision of August 21, 1936, and you were advised that 
in view of the fact that the procedure followed was in violation of the 
provisions of section 3709, Revised Statutes, credit would not be 
allowed for any payments for the pipe protection materials under 
the award as made. 

In the present case the enamel was covered by specifications with 
which any reliable manufacturer or dealer could comply. Notwith- 
standing this, only one manufacturer was given an opportunity to bid. 
That is to say, notwithstanding the fact that the material was de- 
scribed by specifications, there was no effort whatever to obtain 
competitive bids—no advertising whatever. 

It is to be understood, of course, that conclusions or opinions of 
contracting officers that only one manufacturer can comply with the 
specifications may not be accepted as controlling in such matters. 
There must be a showing as to how it was determined that a par- 
ticular manufacturer is the only concern that can submit a bid. The 
only practicable way of determining this is by advertising for bids 
on specifications so drawn as to set forth what can be shown to be 
the actual needs of the United States and without any unnecessary 
particularization. 

It is appreciated that the matter of purchasing equipment, sup- 
plies, ete., is not free from administrative difficulties and that there 
is a responsibility on the administrative and contracting officers 
to secure material such as here involved that will reasonably serve 





320 DECISIONS OF THE ACTING COMPTROLLEK GENERAL 


the needs. But this responsibility must be discharged within the 
law. It has long been the established rule that appropriated moneys 
are available only to acquire that which is needed as distinguished 
from that which may be desired, and that section 3709, Revised 
Statutes, requires such needs be so described as to permit full and 
unrestricted competition in bidding thereon with award to the 
lowest responsible bidder. 

In regard to the provisions with respect to manufacturers, your 
attention is invited to decision of February 14, 1931, 10 Comp. Gen. 
369, 371. 

The existing record in this case is such that credit may not be 
allowed for payments to the Wailes Dove Hermiston Corporation 
under the award as made. 


(A-80230) 


VEHICLES—AUTOMOBILES, PRIMARILY TRUCKS—PASSENGER- 
CARRYING PURCHASE PROHIBITION 


A standard one-fourth-ton truck, coupe cab, with special one-fourth-ton pick-up 
body, purchased under specifications descriptive of a body primarily and 
perinanently constructed and adapted as a truck, for use in the transpor- 
tation of various types of equipment, material and supplies necessary to 
the purchasing service, and specially designed by them to meet the special 
type of service involved, is not a passenger-carrying vehicle within the 
purchase prohibition of the act of July 16, 1914, 38 Stat. 508. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 


, 1936: 


There is before this office for preaudit action, bureau voucher no. 
41732, accounts of G. F. Allen, in the net amount of $366.46, cover- 
ing proposed payment to Guy F. Davis, Red Bluff, Calif., for one 
one-half-ton, closed cab, pick-up body truck, under contract no. 
I-9-p-152, March 18, 1935. 

The facts are as follows: The invitations for bids covered two 
items: 


Item | 


Ne Articles or services 
NO. 


i 


1 New and latest improved model standard truck, % ton, closed cab, 
»ickup body, in accordance with Federal Specifications KK K-T-— 
01-a, as noted on he attached specification sheets 
or 

2 | New and latest improved model standard truck, 4 ton, coupe 
| ab, with special 4 ton pickup body in accordance with Federal 
Specifications KK K-—T—701-a, as noted on attached specification 

sheets, and with the following descriptions 
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The specifications included the following objectionable and un- 
authorized provisions: 


D4 Not less than 206 cu. in. piston displacement and not less than 6 
cylinders. 


See 14 Comp. Gen. 491 and 832; 15 id. 365. 


D-14 Five first line, heavy duty tires to be provided with spare mounted 
in front fender well. * * * 

14 Comp. Gen. 518. 

General provisions, paragraph 3: 

* * * Furthermore, each bidder hereby agrees to complete delivery within 


15 calendar days if acceptance is made f. o. b. factory, and/or within 30 
calendar days if acceptance is made f. o. b. Red Bluff, California. 


See A-59777, March 21, 1935; A-68755, December 30, 1935. 
Warranty and Service provisions, paragraph 2: 


An adequate stock of repair parts must be maintained locally with dealers 
or other agency who are within 24 hours delivery time (via U. S. mail) of 
Lassen Volcanic National Park Headquarters, Mineral, California. * * * 

No bid will be considered from a bidder who does not maintain, or have 
maintained, an adequate stock of repair parts within 24 hours (by U. 8S. 
mail) delivery time of Lassen Volcanic National Park Headquarters, Mineral, 
California. “An adequate stock of repair parts” will be interpreted as a stock 
which includes any and all parts incorporated in the machine that are subject 
to breakage and/or wear. 


See A-57281, September 26, 1934; A-65236, November 29, 1935; 
A-73600, May 5, 1936. 

It appears that the vehicles involved were delivered to and accepted 
by the Government some time prior to the time when the specifica- 
tions were brought to the attention of this office, and approval of 
otherwise proper payments under the contract will not be withheld in 
this instance solely by reason of the restrictive provisions of the 
specifications. It is to be understood, however, that specifications for 
future purchases of motor equipment for your Department should be 
drawn with due regard to statutory requirements that there be free 
and unrestricted competition, otherwise appropriations sought to be 
charged may not become legally obligated under contracts consum- 
mated pursuant thereto. 

Payment was made to the contractor for one of the 14-ton trucks 
and the 14-ton “coupe type cab” truck on voucher no. 11 in the July 
1935 accounts of L. W. Collins, and credit therefor was suspended in 
the audit pending determination of the matter herein considered. 

The question presented is whether the 14-ton coupe type cab truck 
was, in fact, a passenger-carrying vehicle within the purview of the 
act of July 16, 1914, 38 Stat. 508, which prohibits the purchase of 
passenger-carrying vehicles under appropriations not specifically pro- 


1184™—37——-21 





322 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


viding therefor. The detailed specifications for the %4-ton vehicle 
were as follows: 


New and latest improved model, closed coupe type cab, light weight truck, 
weight not less than 2,000 pounds, with “pickup” or “light delivery” open body 
mounted in rear, having capacity of at least 10 cu. ft. “struck measure”, body 
to be of all-steel permanently attached to chassis with rivets or spot welds (bolts 
not acceptable), and provided with flare boards at each side and a down-swinging 
end gate, with turtle deck arranged to hinge at top and swing downward and 
lock to the floor; to be complete with suitable lock and sturdy braces to hold 
turtle deck upright when required for full load in the body, in accordance with 
attached blue print; * 


It was required that the vehicle have a “closed coupe type cab. 
While the term “coupe” is ordinarily applied to a recognized oe of 
passenger-carrying vehicle, the term, in the present specifications, ap- 
pears to have been used to indicate the kind of cab required, without 
reference to the character of the vehicle as a whole. The description 
of the body—lightweight truck with pick-up or light delivery open 
body mounted in rear, having a capacity of at least 10 cubic feet struck 
measure, body to be all-steel permanently attached to chassis with 
rivets or spot welds (bolts not acceptable), and provided with flare 
boards at each side, and a down-swinging end gate, with turtle deck 
arranged to hinge at top and swing downward and lock to the floor; 
to be complete with suitable lock and sturdy braces to hold turtle deck 
upright when required for full load—is descriptive of a body primarily 
and permanently constructed and adapted as a truck, for use in the 
transportation of a “pay-load” of freight, equipment, or other mate- 
rial. Also, it is stated in a letter of June 22, 1936, from the present 
superintendent of the Lassen Volcanic National Park, that— 

These light pickup trucks are used, largely, by employees who are required 
to drive long distances every day over the roads that have been described in 
the specifications, in all kinds of weather: Boiling sun, sub-zero weather, heavy 
. winds, torrential rains, snowstorms, and blizzards, carrying loads of fire-fighting 

tools, surveying instruments, food supplies, gasoline and oil, express, baggage, 
or freight, ete, which often is bulky but not heavy, and which 2 entirely 
unsuitable for transportation in a passenger-carrying car, * * 
While the writer of that letter was in no way connected with the 
purchase here involved, it may be presumed that he knows and has 
correctly stated the type of work in which the trucks are being used. 
It appears, therefore, that the vehicles not only are equipped with 
truck type bodies permanently attached to the chassis, but that they 
are used for the transportation of various types of equipment, ma- 
terial, and supplies necessary for use in the National Park Service. 
Moreover, it appears that this special type of body construction was 
designed by the Branch of Engineering, National Park Service, San 
Francisco, Calif., to meet the special type of service in which such 
vehicles are employed. 
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In view of the facts disclosed by the present record, I find that the 
vehicle in question is properly to be regarded as a truck and not as a 
passenger-carrying vehicle. 

In reaching the conclusion here stated, there has not been over- 
looked a decision of the former Comptroller General of the United 
States, A-59737, March 18, 1935, holding that a vehicle similar to 
that described in the present specifications was a passenger-carrying 
vehicle within the meaning of the act of July 16, 1914. With that 
view, however, I find myself unable to agree in the present matter. 

In view of the foregoing conclusion, the voucher in favor of Guy 
F. Davis in the net amount of $366.40, covering payment for the 
14-ton truck, will be certified for payment if otherwise correct, and 
credit will be allowed in the accounts of L. W. Collins for otherwise 
proper payments heretofore made under the contract. 


(A-80595) 


WATER RENT—LEASED PROPERTY—DISTRICT OF COLUMBIA ALLEY 
DWELLING AUTHORITY 


The District of Columbia Alley Dwelling Authority is authorized to provide by 
lease for payment by it of water rent in connection with dwellings and 
garages erected on land acquired as authorized by law, the monthly rental 
to the tenant to be increased accordingly, but, unless payment by the Author- 
ity is specifically provided for in the lease, such payments may not be made 
except where necessary to restore water service upon vacation of the 
premises by the lessee. 


Acting Comptroller General Elliott to the Chairman, Alley Dwelling Authority 
for the District of Columbia, September 30, 1936: 


There has been received your letter of September 14, 1936, as follows: 


The Alley Dwelling Authority, acting by and under the authority conferred 
upon it by section 1 of the District of Columbia Alley Dwelling Act, approved 
June 12, 1984, has become the owner of several properties in the District of 
Columbia, 

In some instances, on the property so acquired, the Authority has erected 
public storage garages thereon, and rents the space therein to owners of auto- 
mobiles for storage purposes. In other instances, the Authority is erecting 
dwellings and proposes to rent the units to individuals or families for dwelling 
purposes. In both instances, it is necessary that the premises be furnished with 
water for the use of its occupants 

The District of Columbia ordinarily bills the owner of premises for the water 
rent, but in some cases it bills the occupants. However, in either instance, if the 
bill is not paid on or before a certain date, the water is immedately cut off. 

Most of the tenants which the Authority has or will have occupying its houses 
are those of the low-income group. However, its tenants of all properties will not 
be confined to this group alone, as in the case of the rental of storage garages. 
Therefore, if any water rent is to be charged the tenants occupying the dwelling 
houses, the majority of them would be able to pay the water rent only on a 
monthly basis added on to their rent. Obviously, for various reasons, this method 
would be preferable and to the best interest of the United States. Therefore 
the Authority has two questions it wishes to propound to you for your opinion 
in order that it may be properly guided in the expenditure of its funds: 

1. May the Alley Dwelling Authority expend its funds for the payment of 
water rent for water furnished by the District of Columbia? (The Authority 
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would in turn charge the tenant so much per month for the water and include 
such charge in the rent.) 

2. If the above question is answered in the negative, then, may the Alley 
Dwelling Authority collect the water rent from the tenant on a monthly basis, 
keeping the sum so collected in a separate fund and, acting as the agent for 
ag at the end of the year pay the water bill or rent out of funds so 
collected ? 


The First Deficiency Appropriation Act, fiscal year 1936, approved 
June 22, 1936, provides with respect to the uses of the funds of the 
District of Columbia Alley Dwelling Authority as follows: 


The unexpended balance of the “Conversion of inhabited alleys fund” of 
$500,000 established pursuant to the provisions of the District of Columbia 
Alley Dwelling Act, approved June 12, 1934, is hereby continued available for 
the purposes of said act until June 30, 1937, together with all receipts derived 
from sales, leases, or other sources, prior to June 30, 1937, as authorized in 
section 3 (b) of said act. 


This makes available until June 30, 1937, for the purposes of the 
act creating the Authority, 48 Stat. 930, the unexpended balances 
of the funds allocated to the District of Columbia Alley Dwelling 
Authority, together with all receipts derived from sales, leases, or 
other sources, prior to that date. Among other purposes of the cited 
act, section 1 (c) thereof provides that: 


To lease, rent, maintain, equip, manage, exchange, sell, or convey any such 
lands, buildings, or structures upon such terms and conditions as he may 
determine: * * © 

In the absence of an arrangement to the contrary between a land- 
lord and a tenant, the tenant is primarily liable for water rent and 
even though for obvious reasons it would be undesirable and not in 
the interest of the United States for the Authority to provide in its 
leases that it pay the water rent, yet it would appear that it would 
have authority to so provide under said section 1 (c), and that in such 
event the funds of the Authority would be available for paying same. 
However, should such a course be followed by the Authority with re- 
spect to the leasing of any property, it is suggested that it be con- 
fined to those properties where it is reasonably certain that the water 
rent charge would not exceed the minimum charge for water, since 
in cases where the minimum charge is exceeded and it is impossible 
to know in advance what the water rent charge would be, it might 
result that the amount added to the monthly rental to cover the water 
rent charge would be insufficient for that purpose. 

It is noted that the form of lease which you submitted here with 
your letter of April 7, 1936, and with respect to which you were in- 
formed by decision of June 10, 1936, A-73635, 15 Comp. Gen. 1073, 
that lease forms for carrying out the provisions of said section 1 (c) 
of the act creating the Authority are not required to be approved by 
this office, appears to contain no express provision relative to water 
rents. The general rule appears to be that in the absence of an 
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express arrangement between a landlord and a tenant as to the pay- 
ment of water rent, there is no liability on the part of the landlord 
to pay for water supplied the tenant. See 67 C. J. 1263. It would 
thus appear that under the form of lease referred to the tenant would 
be primarily liable for the water rent. Accordingly, in such in- 
stances, there would appear to be no basis or authority to expend 
the funds of the Authority for the payment of water rent for water 
furnished a tenant. However, in cases where a tenant has vacated 
voluntarily or has been dispossessed from property leased to him 
by the Authority and has left unpaid a water rent bill incurred dur- 
ing the tenancy and as a result the water has been cut off and it 
should become necessary to pay such unpaid bill in order to restore 
the water service, no objection will be made by this office to the use 
of the funds of the Authority therefor. 
Your questions are answered accordingly. 


(A-65805) 


DISPUTED QUESTIONS OF FACT—AUTHORITY OF FEDERAL AGENTS— 
SET-OFF—PAYMENTS AUTHORIZED UNDER PRIVATE ACTS 


Upon disputed questions of fact between a claimant and the administrative 
officers of the Government the unbroken rule of the accounting officers is to 
accept the statement of facts furnished by administrative officers. 

There is a well-known distinction between the liability of individuals and the 
Government with respect to their agents in that the former are liable to 
the extent of the power they have apparently given their agents, while the 
Government is liable only to the extent of the power it has actually given 
its agents by law, and the unauthorized acts of such agents cannot estop 
the Government from asserting their invalidity. 

Under the provisions of section 236 of the Revised Statutes, as amended by 
section 305 of the act of June 10, 1921, 42 Stat. 24, an amount representing 
a percentage of the purchase price of land acquired, subject to a mortgage 
thereon, from the United States, and authorized by a private act of Con- 
gress to be refunded to the purchaser, may properly be applied against the 
purchaser’s indebtedness to the United States by reason of unpaid interest 
on the mortgage, and there is no requirement of law that such an in- 
debtedness must first be reduced to judgment before set-off may be made. 


Acting Comptroller General Elliott to Charles A. Volz, October 5, 1936: 


Consideration has been given your request for review of settle- 
ment no, 0409238, dated July 8, 1936, wherein the amount of $588 
found due you under the provisions of Private Act No. 232, ap- 
proved August 19, 1935, 49 Stat. (pt. 2) 103, as amended by Private 
Act No. 546, approved May 6, 1936, was applied against your reported 
indebtedness to the United States in the amount of $1,003.69, repre- 
senting unpaid interest to November 30, 1935, on mortgage covering 
property no. 108 North Wilson Avenue, Brooklawn, N. J. 

The private act above referred to, as amended, reads, in pertinent 
part, as follows: 


That the United States Shipping Board Bureau is authorized and directed 
to make refunds to present owners of lands in the Borough of Brooklawn, 
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in the State of New Jersey, which have been purchased from the United 
States, of 14 per centum of the purchase price of such purchased lands where 
the full purchase price of said lands or where the full amount of principal 
due on purchase money bonds and mortgages given to the United States of 
America, represented by the United States Shipping Board, covering such lands, 
has been paid by such owners into the Treasury of the United States, prior 
to November 1, 1931. 

Sec. 2. There is hereby appropriated, out of any money in the Treasury not 
otherwise appropriated, such sums as may be necessary to carry out the 
provisions of this act: Provided, That said refunds shall be in full settlement 
of all claims that such owners of lands, as hereinbefore described in this 
act, may have against the Government of the United States: * * * 


Under date of December 12, 1935, the United States Shipping 
Board Bureau, Department of Commerce, forwarded to this office for 
settlement your claim, administratively approved for $588, submitted 
pursuant to the provisions of the above act, calling attention, how- 
ever, to the fact that “the United States Shipping Board Merchant 
Fleet Corporation has a charge against the said Chas. A. Volz in the 
amount of $1,003.69, representing interest to November 30, 1935, on 
mortgage covering premises No. 108 North Wilson Avenue, Brook- 
lawn, N. J.” In response to a request of this office for information 
showing how and in what manner your reported indebtedness arose, 
the following information was submitted by letter dated April 16, 
1936 : 


Mr. Volz purchased the property, No. 108 North Wilson Avenue, Brooklawn, 
subject to mortgage in the amount of $3,395.00, executed by Charles Bennett 
Cole and wife. On September 20, 1926, Charles A. Volz and wife entered into 
an agreement with the United States of America, represented by United States 
Shipping Board, providing for the extension of the time for payment of the 
principal of the bond secured by the said mortgage for three years from the date 
of maturity thereof, and by the terms of which Charles A. Volz and wife 
assumed, covenanted and agreed to pay and make prompt payment of the prin- 
cipal and interest of said bond so secured, and to abide by and perform the 
covenants, conditions, and agreements in said bond and mortgage securing the 
same set forth and contained, according to the true intent, meaning, tenor, and 
effect thereof, and as modified by the agreement. 

The principal of the mortgage debt was increased to $3,409.29 by the addition 
of fire insurance premiums totaling $14.29, paid by the United States Shipping 
Board Merchant Fleet Corporation on policies held as collateral security with 
the mortgage and which were renewed by the corporation during the years 
1932 and 1933, after Mr. Volz had failed to comply with requests that he 
furnish renewals of this insurance. Mr. Volz paid interest on the mortgage to 
January 1, 1931, and the charge against him of $1,003.69, of which I informed 
the Comptroller General in my letter of September 12, 1935, represents interest 
from that date to November 30, 1935, since which date additional interest has 
accrued at the rate of 6%. 

On November 4, 1931, the United States, represented by the United States 
Shipping Board, entered into an agreement to sel] to the Brooklawn Housing 
Corporation, all of the bonds and mortgages held by the Government covering 
properties in Brooklawn, as well as certain real estate therein. This agree- 
ment provided that all interest which had theretofore been paid or might 
thereafter be paid on the bonds and mortgages covered by the agreement prior 
to the execution and delivery of assignments thereof to the purchaser was to 
be retained by and become the property of the seller and that all interest re 
maining due and unpaid upon the said bonds and mortgages at the time of 
the execution and delivery of assignments thereof was to be and become the 
property of the purchaser. The said agreement is still in force and the 
mortgage covering the property No. 108 North Wilson Avenue, and the bond 
secured thereby have not yet been assigned to the purchaser. Interest con- 
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tinues to accrue upon the mortgage and Mr. Volz is personally liable for the 
payment thereof by virtue of his execution of the extension agreement above 
referred to. Any part of the interest which can be collected from him prior 
to the assignment of the mortgage becomes the property of the United States 
and is to be retained by it. 

Upon the basis of these reported facts, and other supporting data, 
the amount found due you under the act, supra, was applied against 
your reported indebtedness as indicated in the settlement in question 
of which you now request review. 

The request for review is in the form of a petition setting forth 
a number of points under which you disclaim liability for any part 
of the reported indebtedness. 

Points 1, 2, and 8 recite the facts leading to the acquisition of the 
property and appear to be in substantial accord with the facts re- 
ported in the above-quoted portion of the Department’s letter of 
April 16, 1936. 

In the fourth point it is stated that approximately 335 of the 
Brooklawn properties fell back into the hands of the Shipping Board 
due to inability of the mortgagors to meet their requirements. In 
this connection your attention is directed to the administrative report 
of September 18, 1936, as follows: 

* * * ‘The Shipping Board reacquired by foreclosure and otherwise 75 of 
the Brooklawn properties. Seventy-one of these properties were still held by 
the Board when the contract of sale with the Brooklawn Housing Corporation 
of November 4, 1931, was entered into and were included in that contract. 
At that time the Board held 260 mortgages covering Brooklawn properties, one 
of which was the mortgage covering the property, no. 108 North Wilson Avenue, 
payment of which had been guaranteed by Charles A. Volz and wife, and these 
mortgages were also included in the sale contract. The owners of many of 
the mortgaged properties had paid their interest and taxes in full up to that 
time. 

In the fifth point there is taken up the matter of the submission 
of a bid by you for the mortgage in response to an advertisement 
by the former Shipping Board to sell the delinquent property, and 
the rejection of your bid on the Cole property by the said Board. 
The pertinency of this matter to the question here in issue is not 
apparent. 

Point 6 takes up the matter of the disposition of the delinquent 
properties by the United States Shipping Board under an optional 
sale agreement to the Brooklawn Housing Corporation and the basis 
for the conclusion reached by you that your rights in the involved 
property were extinguished as of November 24, 1931. In this con- 
nection you invite attention to a letter dated November 7, 1931, from 
the United States Shipping Board Merchant Fleet Corporation, to 
you, as follows: 

The United States Shipping Board has entered into an agreement dated 


November 4, 1981, for the sale of all of its housing properties and mortgages 
at Brooklawn, N. J., to the Brooklawn Housing Corporation. 
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Under the terms of this agreement you may have certain rights, which 
must be acted upon within 20 days from November 4, 1981. If you are inter- 
ested you should communicate with the Brooklawn Housing Corporation, whose 
principal office is at 128 Market Street, Newark, N. J. We have been informed 
that it also has an office at 413 New Broadway, Brooklawn. 

For your information we enclose herewith a copy of clause XXXII of the 
said agreement. 


Clause XXXII of the agreement referred to in the quoted letter 
is as follows: 


XXXII. The party of the second part agrees that if any owner or tenant 
of the private dwellings covered by any of the bonds and mortgages referred 
to in “Schedule B” and “Schedule C”’, hereto attached, submitted a bid to 
the United States Shipping Board, either directly or through an agent, for 
the purchase of such bond and mortgage when such bids were opened by 
said Board on September 22, 1931, and which bid amounted to 60% or more of 
the amount now due as principal upon such bond and mortgage, delivers to 
the party of the second part, within twenty days from the date of this agree- 
ment, an offer in writing to purchase for cash said bond and mortgage for 
the amount of his or her bid, made as aforesaid on September 22, 1931, said 
party of the second part will assign such bond and mortgage to such owner 
or tenant concurrently with the assignment to the party of the second part 
by the parties of the first part herein of such bond and mortgage, Provided, 
further, that such owner or tenant pay the taxes, assessments and water charges 
assessed against such property and of which the payment was above guaran- 
teed by the party of the second part, concurrently with such assignment, and 
the party of the second part agrees further to extend the same privilege (sub- 
ject to prior privilege of owner or tenant) to any other party or parties who 
are obligors on the bond accompanying any mortgage or mortgages on a private 
dwelling or dwellings, for which they submitted a bid or bids, either directly or 
through an agent, which bid or bids amounted to 60% or more of the amount 
now due as principal upon said bond and mortgage, or bonds and mortgages, 
bid for: It being further agreed that if any owner or tenant of any such private 
dwelling did, on September 22, 1931, bid less than 60% of the amount now due 
as principal upon a bond and mortgage, he or she shall have a similar privi- 
lege to purchase such bond and mortgage subject to the same terms and provi- 
sions as above provided for an owner or tenant who bid 60% or more, except 
that the sale price to such owner or tenant shall be 60% of the principal 
amount owing on such bond and mortgage. 


The petition states that the clear implication from the letter of 
November 7, 1931, supra, and clause XXXII of the referred-to agree- 
ment, was that the Cole property (108 North Wilson Avenue) had 
been sold and that if you wished to redeem it you would have to 
act prior to November 24, 1931. I am unable to draw any such im- 
plication or inference from said documents. Clearly paragraph 
XXXII was placed in the contract primarily for the benefit of bid- 
ders on September 22, 1931, and simply provided as to such bidders 
that they should have the privilege for a period of 20 days from the 
date of the contract of purchasing the mortgages covering their 
properties from the Brooklawn Housing Corporation at the amounts 
of their bids, if such bids equalled 60 percent or more of the prin- 
cipal amounts of their mortgages, or at 60 percent of such princi- 
pal amounts if their bids were below that figure, with provisions as 
to the payment of taxes, etc., and that assignments of the bonds and 
mortgages would be made concurrently with their assignments by the 
Shipping Board. Obviously, the time limitation was placed in the 
contract for the reason that the Housing Corporation could not be 
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expected to grant such privileges for an indefinite period. There- 
fore, the sole purpose of the Fleet Corporation’s letter to you appears 
to have been to furnish you with the information necessary to enable 
you to take advantage of the opportunity to purchase your mortgage 
from the Brooklawn Housing Corporation at 60 percent of its prin- 
cipal amount if you cared to do so. It follows, therefore, that since 
you failed to avail yourself of the opportunity the right so given 
you by the contract ceased. 

It is stated, also, under this point of the petition, that you turned 
the property in question back to the Shipping Board and that the 
said Board had made the statement that it had sold the property 
to the Brooklawn Housing Corporation. The department denies 
these stated facts, and contends that the Government’s relation to the 
property since its conveyance to Mr. Cole following the auction sale 
in 1923 has been solely that of mortgagee, except as affected by the 
assignment agreements hereinbefore referred to. Upon disputed 
questions of fact between a claimant and the administrative officers 
of the Government the unbroken rule of the accounting officers is to 
accept the statement of facts furnished by administrative officers. 

With respect to your contention that an inconsistency exists be- 
tween the letter to you, above quoted, and the claim for interest 
as asserted by the Shipping Board Bureau, it would appear that such 
contention is untenable, for, as hereinbefore stated, the Shipping 
Board extinguished no rights belonging to you nor does it appear that 
said Board, by implication or otherwise, told you that the property 
in question had been sold or that it had released you of any obliga- 
tion which you had expressly assumed. 

The statements attributed to one William H. Burton—who for 
several years, it is reported, was the Board’s agent at Brooklawn 
for the collection of rents and interest, etc.—relative to any purported 
release of your obligation to pay interest in the matter may not in 
any manner be accepted as controlling in this matter for the reason 
that he is reported to have been without authority to make such state- 
ments and, of course, could not thereby bind the United States in the 
matter, there being a well-known distinction between the liability of 
individuals and the Government with respect to their agents in that 
the former are liable to the extent of the power they have apparently 
given their agents, while the Government is liable only to the extent 
of the power it has actually given its agents by law, and the unau- 
thorized acts of such agents cannot estop the Government from 
asserting their invalidity. 

In the seventh point it is stated that from investigation the fel- 
lowing facts are apparent: 

(a) That the Brooklawn Housing Corporation entered into agreement, with 


the United States Shipping Board, to exercise its right to buy any of the 
properties or mortgages within one year from November 4, 1931. If this claim- 
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ant was legally or morally liable, then it was prejudicial to claimant’s right to 
grant Brooklawn Housing Corporation any extension of time. However, such 
extensions have been continuously granted from year to year. 

(b) That during the year 1936 Brooklawn Housing Corporation has exercised 
its option and taken over the last of the properties or mortgages and that the 
Cole house was in the last group taken. 

(c) That no effort has been made by the United States Shipping Board to 
collect interest from any of the original owners of these houses and that if 
this petition is denied this claimant will be the only one of the total number 
of 335 to pay. 

(d) That the Brooklawn Housing Corporation has been paying six percent 
interest on twenty-seven and one-half percent of the face of the mortgage since 
November 4, 1931. 


These matters were referred to the Department for verification and 
report, and under date of September 18, 1936, the following reply 
was received, in correspondingly designated paragraphs: 


(a) In so far as the claimant is concerned, an early execution and delivery 
of assignment of the mortgage to Brooklawn Housing Corporation would not 
have lessened the liability which the claimant and wife personally assumed to 
pay the mortgage debt, but would have merely substituted the Brooklawn Hous- 
ing Corporation as payee. Neither the United States nor the Brooklawn Housing 
Corporation owes the claimant any duty to effect prompt foreclosure proceed- 
ings. Of course, the claimant could, at any time, have paid the mortgage debt. 
Notwithstanding claimant’s alleged abandonment of the property, he is still 
the owner thereof. This Department has recently been advised that the Bor- 
ough of Brooklawn is now collecting rent on this property. The rent so col- 
lected is no doubt being applied by the borough to payments of taxes on the 
property, which is in the claimant's interest. 

(b) The Brooklawn Housing Corporation has not taken an assignment of the 
mortgage covering the property No. 108 North Wilson Avenue. 

(c) The United States has made little effort to collect interest from any of 
the owners of these various properties under mortgage to the United States 
since the execution of the said agreement of November 4, 1931, with the Brook- 
lawn Housing Corporation for the reason that it was found that the only means 
by which this could be done was by foreclosure proceedings. This fact, how- 
ever, does not in any way lessen the right of the United States under the agree- 
ment with Brooklawn Housing Corporation to collect and retain all interest 
payments due under the mortgage prior to assignment thereof to thé Brooklawn 
Housing Corporation. This being true, the United States has a clear right to 
collect this interest up to the present time, and it has, in this case, a means 
ready at hand whereby it can collect to the extent of the payment to which 
claimant is entitled under these laws for the relief of certain purchasers of 
Brooklawn properties. It appears, therefore, that not only does the United 
States have the right to make this offset, but that it is the duty of this Depart- 
ment under the law to insist that same be effected. 

(d) The Brooklawn Housing Corporation has paid no interest on the mort- 
gage covering the property no. 108 North Wilson Avenue. If and when it takes 
an assignment of the mortgage it will be chargeable with interest on the pur- 
chase price thereof ($906.71) from November 4, 1932, at 6%. 


This office is in agreement with the Department’s legal conclusions 
stated in the report just quoted with reference to the matters raised 
in this point of your petition. 

The eighth point of your petition questions the right of this office 
“to withhold, or set off any alleged indebtedness” against any amount 
found due under the acts of Congress, supra, “unless reduced to a 
judgment. Otherwise, the will of Congress to make such refund 
would be controverted.” 

Section 236, Revised Statutes, as amended by section 305 of the 
Budget and Accounting Act of June 10, 1921, 42 Stat. 24, provides: 
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All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office. 


Where a person is both debtor and creditor of the Government in 
any form, the accounting officers, pursuant to the statute, supra, are 
required to consider both the debits and credits and to certify only 
the balance. In this connection the Court of Claims, in the 7'aggart 
casé, 17 Ct. Cls. 323, at page 327, said: 


Where a person is both debtor and creditor of the United States, in any 
form, the officers of the Treasury Department, in settling the accounts, not 
only have the power, but are required in the proper discharge of their duties, 
to set off the one indebtedness against the other, and to allow and certify for 
payment only the balance fund due on one side or the other. Section 1766 of 
the Revised Statutes so provides, and special provisions on the subject, to meet 
the case of judgments recovered against the United States “or other claim 
duly allowed by legal authority”, are made by the act of March 3, 1875, ch. 149 
(1 Supplmt. to R. S., p. 185). But the right of set-off in such cases exists 
independently of those special enactments, and is founded upon what is now 
section 236 of the Revised Statutes, as follows: 

“Seo. 236. All claims and demands whatever, by the United States or against 
them, and all accounts whatever in which the United States are concerned, 
either as debtors or creditors, shall be settled and adjusted in the Department 
of the Treasury.” 

The duty of the accounting officers in matters of set-off has frequently been 
recognized by the courts. (McKnight’s case, 13 C. Cls. R., 306, affirmed on 
appeal; Bonnafon’s case, 14 C. Cls. R., 489.) * * * 


Since the reported facts clearly show that you are indebted to the 
United States for interest on the mortgage in question, the settle- 
ment directing the application of the amount otherwise found due 
you, under the act, against your reported indebtedness to the Govern- 
ment as liquidation thereof, pro tanto was correct and proper. 
Accordingly, said settlement must be and is sustained. 


(A-77963) 


COMPENSATORY TIME—CHARMEN AND CHARWOMEN—POSTAL 
SERVICE 


Charmen and charwomen of the custodial service transferred from the Treasury 
Department to the Postal Service by operation of Executive Order No. 6166, 
dated June 10, 1933, not having been included within the provisions of the 
act of February 17, 1931, 46 Stat. 1164, directing the allowance of com- 
pensatory time to certain classes of postal employees therein enumerated 
for service performed in excess of 4 hours on Saturday, and being specifi- 
cally excepted from the operation of the provisions of the act of August 
14, 1935, 49 Stat. 650, with respect to compensatory time for service on 
Saturday, there appears no authority of law for department instructions 
purporting to grant to said charmen and charwomen the benefits of a 
shorter workday on Saturday with full pay as on other days, employees 
of the Postal Service having been specifically excluded from the benefits of 
the Saturday half-holiday law of March 3, 1931, 46 Stat. 1482. 


Acting Comptroller General Elliott to the Postmaster General, October 5, 1936: 


There has been brought to my attention a question which has 
arisen in the audit of the accounts of the postmaster at Shelbyville, 








332 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


Ky., with respect to the proper basis of compensation of charmen and 
charwomen of the custodial service of the Post Office Department for 
services rendered on Saturdays. 

In his account for the quarter ended March 31, 1936, the post- 
master claimed credit for $33.77 as compensation of a charman for 
68 hours’ service at 50 cents per hour, less 314 percent retirement 
deduction, from March 16 to March 31, 1936. Credit was allowed in 
the amount of $32.81, the correct compensation for the time and at 
the rate indicated in the account, and the postmaster was notified 
that he would be charged with the difference of 96 cents in settlement 
of his account. There was received in reply a letter from the 
postmaster, dated May 18, 1936, as follows: 


With reference to the enclosed debit notice, it has been my custom to list 
the number of hours work paid for to charman, although the actual hours of 
work were one hour less for each Saturday included in the period. 

After receiving several notices similar to the enclosed letter signed by the 
Fourth Assistant Postmaster General, it was decided that the Department did 
not wish five hours work for charman on Saturdays so listed, which accounts 
for the 68 hours shown on my March 16-31 account. 

The vouchers for April and May 15, have also been written that way. Please 
advise how to write the vouchers for charman. 


The letter of the Fourth Assistant Postmaster General, a circular 
letter dated March 20, 1936, addressed to postmasters, is as follows: 


It has been observed that there is a tendency on the part of many post- 
masters at Federal buildings under the administration of this Department to 
assign charmen and charwomen in the custodial service to hours of service in 
addition to those authorized by the Department. 

Your attention is invited to paragraph 2, section VI, of the booklet, “Instruc- 
tions and Suggestions for Postmasters in the Operation of Public Buildings, 
1935,” stating that unless specifically provided and upon prior authority of the 
Department, charwomen, charmen, and head charwomen shall render five hours’ 
service daily, except Saturday, when four hours constitute a day, with payment 
for the regular five hours. It will be seen, therefore, that charmen and char- 
women should not be assigned to hours of service other than those authorized 
in advance by the Department. 

In the future, these employees are not to be assigned to hours in excess of 
those authorized, without the Department’s prior authority for the additional 
service. 

In order to avoid suspensions in your accounts by the General Accounting 
Office and to facilitate audit, your cooperation will be appreciated. 


The functions of custody and operation of post-office buildings were 
formerly vested in the custodian service of the Treasury Department. 
Employees engaged in connection therewith, including charwomen 
and charmen, to the extent their regular workday was fixed in excess 
of 4 hours, were entitled as employees of the Treasury Department 
to the benefits of the act of March 3, 1931, 46 Stat. 1482, which pro- 
vides, in part, as follows: 


That on and after the effective date of this act four hours, exclusive of time 
for luncheon, shall constitute a day’s work on Saturdays throughout the year, 
with pay or earnings for the day the same as on other days when full time is 
worked, for all civil employees of the Federal Government and the District of 
Columbia, exclusive of employees of the Postal Service, * * *. 
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However, pursuant to the provisions of Executive Order No. 6166, 
dated June 10, 1933, providing for transfer of the administration of 
post-office buildings to the Post Office Department, employees of this 
class were transferred and reappointed as employees of the custodial 
service of the Post Office Department. (See 14 Comp. Gen. 448.) 

It is to be noted that the act of March 3, 1931, supra, specifically 
excludes employees of the Postal Service from the benefits therein 
granted. The act of February 17, 1931 (46 Stat. 1164), directing the 
allowance of compensatory time to certain classes of postal employees 
therein enumerated for service performed in excess of 4 hours on 
Saturday, does not include charmen and charwomen, Charwomen 
and charmen of the Custodial Service are specifically excepted from 
the operation of the provisions of the act of August 14, 1935 (49 Stat. 
650), with respect to compensatory time for service performed on 
Saturday by certain postal employees. 

Accordingly, there appears no authority of law for the instructions 
issued by your department purporting to grant to charwomen, char- 
men, and head charwomen of the Custodial Service the benefits of 
a shorter work day on Saturdays, with full pay as on other days, and 
credit may not be allowed in the accounts of postmasters for compen- 
sation paid employees of these classes for any time on Saturdays in 
excess of the time during which services are actually rendered. The 
existing instructions to postmasters should be amended accordingly. 


(A-80212) 


DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN— 
ADMINISTRATIVE EXPENSES 


Legal expenses incurred by the Department of Justice in connection with the 
acquisition of land by the United States appearing to be normal admin- 
istrative expenses for which funds are annually appropriated by the Con- 
gress, there is no authority under section 601 of the act of June 30, 1932, 
47 Stat. 417, for the transfer of War Department funds to the Department 
of Justice to reimburse it for expenses incurred in connection with the 
acquisition of land for various War Department projects. 


Acting Comptroller General Elliott to the Attorney General, October 5, 1936: 


Consideration has been given to your letter of August 28, 1936, 
WZB-zs, as follows: 


Reference is made to your letter of August 24, 1986 (A-80212), in reply to 
my letter of August 8, 1936, requesting a title and symbol number to set up 
the $165,000 advanced the Department of Justice by the Chief of Engineers, 
check no. 23048, dated August 6, 1986, drawn on the Treasurer of the United 
States by T. D. Stamps, major, Corps of Engineers, U. 8. A., over symbol no, 
230-585, to be used only for legal expenses in connection with the acquisition 
of land being acquired by the United States for various projects carried on by 
the War Department. 

The statement in my letter of August 8, 1936, “by reason of the enactment 
of the Emergency Relief Appropriation Act of 1985”, was an error and should 
be stricken out and disregarded. 

The funds in question were transferred to the Department ef Justice in 
accordance with section 601 of Public, 212, title VI, Seventy-second Congress. 
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There appears to be nothing in the present letter which would 
indicate any proper basis for the use of the funds in question for 
the administrative expenses of the Department of Justice. 

Section 601 of the Economy Act of June 30, 1932 (47 Stat. 417), 
contemplates the performance of services or the procurement of sup- 
plies by one agency of the Government for another if the funds pro- 
posed to be charged are available therefor and the performance or 
the procurement is a normal function of the performing or procuring 
agency. The only statement made with respect to the advance in 
the present case is that the funds are “to be used only for legal 
expenses in connection with the acquisition of land being acquired 
by the United States for various projects carried on by the War De- 
partment.” This would indicate that the expenses to be charged 
against the funds are normal administrative expenses incurred by 
the Department of Justice in connection with land acquisitions by 
the War Department, or the administrative expenses of the Depart- 
ment of Justice for which Congress annually appropriates funds 
therefor. 

Aside from the fact that appropriations of the War Department 
are not available for the payment of regular administrative ex- 
penses of the Department of Justice, there would appear no authority 
of law for increasing beyond the amount appropriated by law the 
appropriations made by the Congress for the administrative expenses 
of the Department of Justice. 

Accordingly, I have to advise that on the present record the use 
of the funds as proposed is not authorized. 


(A-80621) 


BONDS OF INDEMNITY—LIABILITY OF BONDING COMPANY 


Where a veteran executed a bond of indemnity to secure the issuance of a dupli- 
cate of his adjusted service certificate, the original of which apparently 
had been stolen, and it later developed that the original certificate had been 
hypothecated by an impostor for a loan, the administrative practice then 
in force in such cases of returning the bond of indemnity to the veteran 
with request that he inform the bonding company that there was no further 
liability thereunder did not extinguish such liability in the present case 
where both the veteran and the bonding company disclaim receipt of the 
bond purported to have been returned; and the bonding company, having 
retained the premium paid for the issuance of the bond, is liable to the 
United States for the loss sustained by it on account of the issuance of the 
original adjusted service certificate. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
October 5, 1936: 


Consideration has been given the matter presented by your letter 
of September 15, 1936 (DBC-H) relative to the World War adjusted 
compensation case of Thomas B, Maw, A-3975208, as follows: 
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Reference is made to the original and duplicate adjusted service certificates 
issued to the above named veteran. 

Original adjusted service certificate no. 3171888 in the amount of $1,557.00, 
dated February 1, 1927, was issued and forwarded to the above named veteran. 
On December 14, 1931, the veteran submitted an affidavit reporting the loss 
of his adjusted service certificate, stating that the building in which the 
certificate had been kept had been burglarized upon three different occasions. 
Upon submission of a bond of indemnity upon which the veteran was named 
as principal and the Massachusetts Bonding and Insurance Company as 
surety, a duplicate certificate no. 3826913 was issued. Both the original and 
duplicate certificates were deposited with the Boston, Massachusetts, regional 
office of this Administration as security for 50% loans of $778.50 each. 

An investigation by the Secret Service Division, Treasury Department, 
reveals that the veteran had never seen the original adjusted service cer- 
tificate, as it had been received by his wife, who put it away with other 
important papers. Mrs. Maw at a later date deposited some papers in a 
strong box at the home of her mother and she expressed the belief that the 
adjusted service certificate was among them. These papers proved to be 
missing, and at the time the loss was discovered the janitor of the apartment 
building, who was believed to have possibly been concerned in a number of 
robberies in the building, was dismissed. The name of the janitor was given 
as Thomas Hibbard. 

Subsequent investigation revealed that the loan of $778.50 granted on the 
veteran’s certificate on June 8, 1931, and paid by check no. 141373, Disbursing 
Officer H. H. Barraclough, symbol no. 99106, was negotiated by another veteran, 
Freeman F. Hibbard, A-3048670, who had also hypothecated the adjusted service 
certificate of David Cedar, A-4122444. Mr. Cedar had also been a resident in an 
apartment building for which the alleged Thomas Hibbard had acted as janitor. 

In accordance with the procedure being followed at that time, the duplicate 
certificate was forwarded to the Actuarial and Insurance Policy Division of 
this Administration on July 6, 1982, for cancellation, and the indemnity bond 
was returned to Mr. Maw with a request that the veteran inform the bonding 
company that there was no further liability thereunder. 

On April 22, 1985, the Comptroller General of the United States issued a 
decision A-57361 in the case of Thomas E. Mathews, A-4052947 in which he 
held, in part, that the condition of the form of bond of indemnity required by 
this Administration is such as to indemnify the United States Government 
against any loss arising out of the issuance of the original certificate. 

Prior to the receipt of this decision, it had been the practice to make demand 
on the bonding company only where it developed that the original and duplicate 
certificates had been hypothecated by the veteran as loan collateral, it having 
been held that where the original certificate had been hypothecated for loans 
by an impostor, it would not constitute a valid, adverse claim for which the 
bonding company could be held liable. 

However, efforts to recover the bond of indemnity from the bonding company 
and Mr. Maw have been futile, the bonding company stating that it had no 
further knowledge of the bond after it was issued and forwarded to Wash- 
ington, and Mr. Maw submitting an affidavit dated August 17, 1936, to the 
effect that he never received the bond supposedly returned to him. 

Recovery from the endorsers of the check issued in payment of the fraudu- 
lent loan is pending; however, three dividends of $77.85 each have been re- 
ceived from the Federal National Bank, Boston, Massachusetts, the cashing 
bank, which failed either prior or subsequent to the initiation of reclamation 
proceedings. The remaining amount of the fraudulent loan may not be re- 
covered from the impostor, Freeman F, Hibbard, at this time, inasmuch as he 
obtained a 50% loan of $399.50 on March 20, 1931, on the security of his own 
certificate, which is only in the amount of $799.00, and has not submitted an 
application for settlement thereof, 

Congressman John W. McCormack has expressed interest in the case on behalf 
of the veteran who has submitted an application for settlement of his adjusted 
service certificate under the provisions of the Adjusted Compensation Payment 
Act, 1936. It is requested that special consideration be given this case and that 
this Administration be authorized to make final settlement with Mr. Maw, 
who is stated to be in such great need as would appear to warrant expedited 
action. 








336 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


While it has been stated that prior to receipt of decision A-57361, 
dated April 22, 1935, reported in 14 Comp. Gen. 770, the administra- 
tive practice in this class of cases was to return the indemnity bond 
to the veteran who furnished it to secure the issuance of the dupli- 
cate adjusted service certificate with the request that the veteran in- 
form the bonding company that there was no further liability there- 
under, as is reported to have been done here, the fact remains that 
both the veteran and the bonding company in the instant case have 
disclaimed the receipt of the bond purported to have been returned. 
Thus, the contemplated action in respect of the bond here was not 
fully and completely consummated, and the liability under the bond 
was not extinguished by such action. Therefore, the bonding com- 
pany having retained the premium paid for the issuance of the bond, 
and the Government having sustained a loss on account of the issu- 
ance of the original certificate, there would appear a liability on the 
part of the bonding company under the bond to indemnify the Gov- 
ernment’s loss, and action should be taken thereunder to enforce such 
liability—the proceeding to be as in the case of a lost or destroyed 
contract. This office should be advised promptly when the Govern- 
ment’s loss shall have been recovered under the terms of the bond. 

It appearing from the facts stated in the letter, supra, and, also, 
from an examination of the check reclamation file that veteran Maw 
was in nowise at fault in the matter of the fraudulent hypothecation 
of his original adjusted service certificate by an impostor for the loan 
in question here, you are authorized to remove the charge made 
against his adjusted-service certificate on account of said fraudulent 
loan and to make final settlement of his adjusted-service certificate 
account subject, of course, to all valid outstanding liens against said 
account. 

You are advised accordingly. 


(A-74701) 


FEDERAL HOUSING ADMINISTRATION — LOANS — DEFAULT — REIM- 
BURSEMENT OF LENDING INSTITUTIONS FOR LOSSES SUSTAINED 


Modernization loans made by financial institutions, insured by the United States 
against loss under the provisions of section 2 of the National Housing Act 
of June 27, 1934, 48 Stat. 1246, may, upon default of the borrower, be 
treated as losses for the purpose of reimbursing the lending institutions the 
entire unpaid balances in cases where it is clear that the entire unpaid bal- 
ances will be a claim against the Government, provided the notes or other 


oe of indebtedness, and any security, are assigned to the United 
tates. 
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Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, October 6, 1936: 


There has been received your letter of August 13, 1936, as follows: 


Reference is made to your office letter of May 22, 1936, A-74701, concerning 
the payment of insured losses under title I of the National Housing Act, in 
connection with installment notes which do not provide for the acceleration of 
maturity on default. 

The Regulations of the Federal Housing Administration provide that an 
institution may apply for reimbursement under the provisions of the contract 
of insurance as soon as the note becomes 60 days in default, the period in 
which application may be made being limited to 13 months from default unless 
collections are sufficient to justify extension. Earned charges at the full rate 
called for in the obligations are allowed to the date of default and interest at 
6% from the date of default to the date of approval of the application, De- 
fault for the purpose of this calculation has been defined in the regulations as 
the a of the first regular installment for which full payment has not been 
received, 

In submitting its proof of loss, the institution is required to give complete 
assignment of the obligation in order that the collection efforts of the Federal 
Housing Administration may not be hampered, Under your decision it would 
appear that the Federal Housing Administration could pay only the installments 
as they become due and declared a loss. If this procedure were followed and 
the Federal Housing Administration were to pay the monthly installments as 
they become due, the Government would be paying the interest charge the 
borrower would have paid if he had paid his regular installments and 6% 
interest from due date to the date the voucher is approved for payment. Under 
the Regulations of the Federal Housing Administration the unearned portion 
of the interest on installments which are not due is deducted from the amount 
which would have been paid had the installments been met in the regular 
order. This interest rate is approximately 9.72%. 

Under your procedure the Federal Housing Administration pays the in- 
creased interest rate, together with the expense of handling cases in connec- 
tion with each installment as it becomes due and payable, with a corresponding 
annoyance and dissatisfaction to the insured institution with the program of the 
Federal Housing Administration. The contract of insurance with the insured 
institution has always been interpreted to cover those losses which are ordi- 
narily in commercial usage charged against the reserve for bad debts and to 
require complete assignment of all rights of the institution against the maker 
of the obligation so as not to act as a detriment against the United States 

In view of the fact that-the insured institutions have sustained a loss in 
accordance with commercial procedure, and in order to avoid further losses 
and increased payments from the United States, it is desired as a practical 
matter, when it becomes apparent that there is no hope of obtaining further 
payments from the borrower, that the following procedure be instituted as a 
basis for establishing the losses: 

1. Where the debtor has been adjudged bankrupt, either by voluntary or 
involuntary petition, hag executed an assignment for the benefit of creditors, 
taken advantage of any insolvency laws, or has disappeared from the juris- 
diction and his whereabouts are unknown, or where the debtor is deceased 
and the estate is apparently insolvent, the lending institution shall be permitted 
to make claim for the full unpaid balance of an eligible obligation if one or 
more installments are, at the time of claim, sixty days or more in default. 

2. Where three or more installments are 60 days or more in default, and the 
collection efforts of the insured institution disclose that the debtor has refused 
or is unable to pay his obligation, the lending institution shall be permitted 
to make claim for the full unpaid balance of the insured obligation. 

8. In any event, where the period prescribed by Regulation No. 15 for the 
filing of claims is about to expire, and reasonable effort to colbect has been 
unsuccessful in obtaining the collection required by said regulation, the lend- 
ing institution shall be permitted to claim for the full unpaid balance under 
its contract of insurance. 

On account of the payment of interest in connection with insured losses and 
the necessity for speeding collection efforts, it is deemed administratively ad- 
visable, if in any way practicable, to pay the entire insured loss in one sum so 
as to receive complete and full assignment of all rights against the maker in 
accordance with usual commercial practice. 


1184™—37——22 
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In the decision of May 22, 1936, A-74701, it was pointed out that 
section 2 of title I of the National Housing Act of June 27, 1934, 48 
Stat. 1246, authorized the insurance of financial institutions “against 
losses which they may sustain” on modernization loans, and that, 
accordingly, there appeared no authority for reimbursing such insti- 
tutions on unmatured notes because such notes, not being yet due and 
payable, could not be regarded as representing losses of the insured 
institutions. However, in view of the circumstances stated in your 
letter, and having particular regard to the necessity for conserving 
the interests of the United States in attempting prompt collection 
on defaulted loans (required to be assigned to the Government upon 
reimbursement of the institutions) in cases where the facts clearly 
indicate that the entire unpaid balance will be a claim of the institu- 
tion against the Government, and, as the United States is substan- 
tially in the position of a guarantor of such loans so that the insti- 
tutions are not required to make any special efforts toward collection, 
but may fall back on the Government and leave to the Government 
the whole responsibility for collection, you are advised that there 
would appear no objection to treating defaulted loans of the three 
classes set forth in your letter as losses for the purpose of reimbursing 
the lending institutions the entire unpaid balances of such loans, 
upon their assignment of the notes, or other evidences of indebted- 


ness, and any security, to the United States. Vouchers covering 

reimbursement of the insured institutions in such cases should be 

supported, of course, by a statement of the facts relied upon to take 

the transaction out of the general rule that unmatured notes may 

not be recognized as representing losses of the lending institution. 
Your submission is answered accordingly. 


(A-77437) 


TRANSPORTATION—DELIVERIES SHORT OF DESTINATION— 
LIABILITY FOR DESTRUCTION BY FIRE 


Where, due to a ferry strike, it became necessary to unload a shipment con- 
signed from one Federal penitentiary to another from the initial carrier’s 
vessel on a dock of a terminal company, not the terminus of the carrier’s 
line and not normally furnished for general cargo purposes to either the 
initial or connecting carrier involved, there is no basis, in view the bill of 
lading delivery exceptions, for holding either the initial or the connecting 
carrier liable for the loss of the shipment by fire while on the dock, but 
the terminal company, as warehouseman, is liable for said loss in the 
absence of evidence establishing the exercise of due care and diligence by 
it and its employees in connection with the fire. 

Where cotton duck canvas was shipped from one Federal penitentiary to an- 
other on a shipping order specifying delivery to the penitentiary to which 
consigned, delivery to the carrier for transportation, the expense of which 
was chargeable to “Prison Industries”, was not delivery to the consignee, 
and the Federal Prison Industries, Inc., must bear the loss occasioned 
through the destruction by fire of the shipment after having been unloaded 
on a dock short of destination because of a ferry strike. 
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Acting Comptroller General Elliott to the Commissioner of Prison Industries, 
October 6, 1936: 


There has been considered a letter of June 10, 1936, from the secre- 
tary of Prison Industries, requesting a decision as to liability for loss 
by fire on the docks at Tacoma, Wash., of a shipment of cotton duck 
canvas, consigned to the United States Penitentiary at McNeil Is- 
land, Wash., from the Textile Mill, United States Penitentiary, 
Atlanta, Ga. 

It appears that the shipment was not made pursuant to the terms 
of a formal contract, but resulted from a written request of July 9, 
1935, from the warden, United States Penitentiary, McNeil Island. 
Wash., to “Please have furnished and delivered to us, from Prison 
Industries, the following * * *.” Government bill of lading 
PI-801, dated October 7, 1935, on which the shipment moved, named 
as the fund chargeable with the freight involved, “Prison industries.” 
It further provided as follows: 


Received from Federal Prison Industries, Inc., Atlanta, Ga., by the Arrow 
Line 8S. S. Co. the public property hereinafter described, in apparent good order 
and condition (contents and value unknown), to be forwarded subject to con- 
ditions stated on the reverse hereof, from Jacksonville, Fla., to McNeil Island, 
Washington, by the said company and connecting lines, there to be delivered in 
like good order and condition to warden, U. 8S. Penitentiary, McNeil Island, 
Washington, via Arrow Line Amer. 8S. 8S. Dorothy Cahill Voy. 16-WB-235 

* * 1 bale 10.85 0z., 31’ Cotton Duck Canvas 710# * * * uninsured 
ones to apply. * * 


General Conditions and Instructions appearing on the reverse side 


of said Government bill of lading provide in pertinent part: 


It is mutually agreed and understood between the United States and carriers 
who are parties to this bill of lading that— 
7” ~ * * ” ” aa 
2. Unless otherwise specifically provided or otherwise stated hereon, this bill 
of lading is subject to the same rules and conditions as govern commercial 
shipments made on the usual forms provided therefor by the carrier. 


Paragraphs 25 and 26 of commercial B/L no. J-11, issued October 
10, 1935, by the South Atlantic Steamship Line, as agents for the 
Arrow Line, for line purposes only, in connection with the shipment 
in question read in part as follows: 


No claim shall, under any circumstances whatever, attach to the shipowner 
for failure to notify consignee or others concerned of the arrival of the goods. 

Goods destined for points beyond port of discharge are subject to all condi- 
tions, stipulations, and exceptions expressed in the customary form of bill of 
lading, in use at the time of shipment by carrier or carriers completing the 
transit. Upon delivery of the goods from the ship’s tackle at port of discharge 
the shipowner’s responsibilities as such cease and become those of a forwarding 
agent acting without compensation and solely for the owner of the goods. * * * 
In event of the usual means of conveyance from port of discharge to the place 
of destination and the delivery of the goods thereat being delayed, impeded, in- 
terrupted, or suspended by * * * stoppage or disturbance of labor, * * * 
or other conditions beyond the shipowner’s control, the shipowner may in its 
sole discretion and option forward the goods to any other place apparently 
nearest accessible, this to be considered a final delivery; or may store and 
warehouse the goods at the risk and expense of the goods, forwarding same to 
destination as soon as practicable. * 
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It appears that the shipment in question was discharged by the 
S. S. Dorothy Cahill November 19, 1935, at the Waterside Milling 
Co. Terminal, Tacoma, Wash., and it is stated by the South Atlantic 
Steamship Line in a letter of June 1, 1936, that Balfour Guthrie & 
Co., who are agents for said terminal, sent the usual arrival notice to 
the warden, United States Penitentiary, McNeil Island, Wash. How- 
ever, due to the Puget Sound Ferry strike conditions, it is alleged to 
have been impossible to forward the cargo in the usual manner to 
McNeil Island. It further appears that the cargo was destroyed by a 
fire at the Waterside Milling Co. Terminal January 7, 1936, after 
having lain on the dock of said terminal for more than 30 days. 

The evidence establishes that there existed no special agreement. 
between the Arrow Line and the Prison Industries, Inc., or the con- 
necting carriers, that the liability of the former should extend over 
the whole route to the destination of the goods. In the absence of 
such an agreement, usage, or statute to the contrary, the liability of 
the initial carrier, receiving goods consigned to a point beyond the 
terminus of its own line, terminates when it transports the goods to 
the end of its line and delivers them to a connecting carrier to be 
transported to their destination. See 10 C. J. 517, 518; Railroad 
Co. vy. Manufacturing Company, 16 Wall. 318; /nsurance Company v. 
Railroad Company, 104 U. 8. 146; Myrick v. Michigan Central Rail- 
road Company, 107 U. S. 102; Stewart v. Terra Haute & I. R. Co., 3 
Fed. Rep. 768; and Cincinnati N. 0. & T. P. Ry. Co. v. N. K. Fair- 
banks & Co., 90 Fed. Rep. 467. 

The question, therefore, arises whether under the facts involved, 
the delivery of the cargo by the Arrow Line to the Waterside Mill- 
ing Co. Terminal constituted a complete delivery to the connecting 
carrier, the Puget Sound Freight Lines, such as would operate to re- 
lease said Arrow Line from further liability, The published tariffs 
on file in this office, covering the period involved fail to show that 
the Waterside Milling Co. Terminal, which is a grain terminal, 
normally furnished terminal facilities for general cargo to either the 
Arrow Line or to the Puget Sound Freight Lines. Westbound 
Freight Tariff No. 1-C, R. C. Thackara, agent, issued October 6, 
1935, effective November 10, 1935, shows that the Arrow Line docks 
regularly in Tacoma, Wash., at the port dock and at the Washington 
Cooperative Egg & Poultry dock, and since the use of the Waterside 
Milling Co. Terminal was made necessary by strike conditions, which 
prevented the Arrow Line from using its regular docking facilities, 
the delivery as made must be considered complete under the quoted 
exceptions from delivery contained in the bill of lading. See The 
Toronto, 174 Fed. 632. 

No grounds exist for holding the connecting carrier, the Puget 
Sound Freight Lines, liable for the loss in question since the cargo 
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never came into its custody either directly or constructively, delivery 
not having been made by the Arrow Line at the usual terminal of 
transfer, due to conditions over which it had no control. 

While goods are held in storage in warehouses not operated by 
a carrier, the custody and possession as between carrier and con- 
signee or owner, is that of the consignee or owner. Propriety of 
Operating Practices, New York Warehousing, 198 I. C. C. 134, 140. 
The general rule with respect to the liability of a warehouseman, for 
the protection of goods in his custody from loss or injury by fire, is 
that he is under a duty to exercise ordinary care. 67 C. J. 507. 
There is no evidence before this office that would tend to release the 
terminal from liability, since it has not been established that the fire 
did not result from negligence of employees of said terminal, nor is 
there any evidence that such employees exercised due care and dili- 
gence in connection with the rescue of the cargo from the fire, or 
whether said terminal had taken the proper precautions to prevent 
the inception or spread of the fire. Accordingly, the necessary steps 
will be taken by this office to state a claim against said terminal and 
to proceed with the collection thereof to the extent warranted by the 
facts and law as finally developed. 

The question as to liability—as between Federal Prison Industries, 
Inc., and the United States Penitentiary, McNeil Island—for the 
value of the cargo destroyed by fire is dependent upon ownership 
thereof at date of destruction. The wording of the order under 
which shipment was made specified “delivery to us”, or delivery to 
United States Penitentiary, McNeil Island, Wash., and the delivery 
to the carrier, for transportation at the seller’s expense, to such 
place, is not delivery to the buyer, the carrier under such circum- 
stances being the agent of the seller. See 55 C. J. 367, 370, and 
authorities therein cited. Since the goods in question were never 
delivered to the United States Penitentiary, McNeil Island, Wash., 
title thereto did not pass from Prison Industries, Inc. Accordingly, 
the loss of the cargo in question must be regarded as that of the 
Federal Prison Industries, Inc. 


(A-80522) 
REPLY POSTAGE—PAYMENT BY THE GOVERNMENT 


There is no objection to the use of the appropriation for the Social Security 
Board made by the Deficiency Appropriation Act of June 22, 1936, 49 Stat. 
1606, which specifically includes postage, for the payment of return postage 
for data found necessary by said Board to be procured from employers and 
employees for the efficient making of contemplated benefit payments under 
title II of the Social Security Act of August 14, 1935, provided the postage 
be affixed in such form as to be available for no other use than the return 
of the data required. 
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Acting Comptroller General Elliott to the Chairman, Social Security Board, 
October 6, 1936: 


I have your letter of September 9, 1936, as follows: 


Public, No. 739, 74th Congress, includes the following provision: 

“Wage records, Social Security Bohrd: For all expenditures necessary to 
enable the Social Security Board to collect and record initial basic data con- 
cerning employers and employees, which, together with current individual 
wage records subsequently to be maintained, will thereafter constitute current 
total individual wage records and a basis for the identification of employees 
incidental to, and necessary for, benefit payments under title II of the Social 
Security Act, approved August 14, 1935, including furnishing identification cards 
and emblems to employers and employees ; personal services in the District of 
Columbia and elsewhere; * * postage, * * and miscellaneous items, 
including those for public instruction and ed deemed necessary by 
the Board, $12,400,000 to remain available until June 30, 1937 * * 

As indicated by the above language, the Social Security Board has found 
it necessary for the efficient making of contemplated benefit payments under 
title Il of the Social Security Act, approved August 14, 1935, to carry out a 
comprehensive plan in which identification and other vital data will be obtained 
from employers and employees preliminary to the assignment of benefit account 
numbers. Blanks will be filled in by employers and employees, and it is con- 
templated that such blanks may be mailed to the various field offices. 

This data will be furnished upon a voluntary basis and it is therefore 
vital that every possible means be used to facilitate the return of the completed 
blanks. 

The Board has been advised by the Post Office “that if the mails are to be 
used to transmit such information from employers and employees to the Social 
Security Board, its offices, or postmasters cooperating in the work, postage will 
be properly chargeable on the matter so mailed, regardless of the fact that the 
Social Security Board deems the information as ‘a matter of necessity and of 
definite benefit to the Board.’” 

The Board feels that it is essential to the success of its operations that 
employers and employees should not be subject to the trouble and expense 
of affixing postage on mailing completed forms. The chief advantage to the 
Government, of course, lies in the fact that the data obtained will facilitate 
the collection of taxes as well as the examination and adjustment of claims 
for benefits. Other advantages to the Government are that such data 
would be available for the actuarial calculations required in section 201 (a), 
the studies and recommendations required under section 702, and the payments 
required under section 302 (a). The Board accordingly requests your opinion 
as to whether under the provisions of Public, 739, 74th Congress, above quoted, 
it has the authority to purchase postage stamps or to contract with the Post- 
master General under the provisions of U. S. C. A., title 39, section 273 (41 
Stat. 583), or other pertinent provisions of law, with respect to the payment 
ef postage on returns of employers and employees. 


The appropriation in question is contained in the Deficiency Ap- 
propriation Act of June 22, 1936, 49 Stat. 1597, 1606, and, as quoted 
in your letter, provides: 

* * * For all expenditures necessary to enable the Social Security Board 


to collect and record initial basic data concerning employers and employees, 
* * * including * * * postage, * * 


You state that the desired data are to be furnished by employers 
and employees upon a voluntary basis and that the Board feels it is 
essential to the success of its operations that such employers and 
employees should not be put to the trouble and expense of furnishing 
postage for the return of the completed forms. It is common experi- 
ence that obtaining voluntary information by mail is greatly facili- 
tated by the payment of reply postage, and in view of the reported 
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ruling of the Post Office Department to the effect that the return 
matter here involved may not be transmitted postage free there ap- 
pears no objection to the use of the appropriation referred to for 
that purpose; it being understood that the required return postage 
will be affixed in such form as to be available for no other use than 
return of the required forms. See 24 Comp. Dec. 111. 

Accordingly, the question presented is answered in the affirmative. 


(A-80818) 
EXCHANGE—LOSS BY—ITALIAN LIRE 


In view of the restrictive conditions under which the tourist lire are issued 
in Italy, their use should not be insisted upon, and exchange relief should 
be computed upon the rates applicable to the regular lire, except in those 
cases where a showing of conversion is required and the evidence submitted 
establishes a conversion into the tourist lire rather than into the regular 
lire. 


Acting Comptroller General Elliott to the Secretary of State, October 6, 1936: 


There has been received your letter of September 28, 1936, request- 
ing decision upon the question presented in the inclosed copy of the 
despatch, dated September 14, 1936, from the district accounting and 
disbursing officer at Paris, France, as follows: 


I have the honor to bring to the attention of the Department the situation 
which has arisen as the result of the issuing by the Italian Government of the 
so-called tourist lire. 

These lire are issued in the form of letters of credit and travellers checks. 
They can only be cashed at certain banks, however, and are not available in 
quantities in excess of 250 lire per day per person, although they may be drawn 
in sums of 1,250 per person, but not oftener in this case than once in five 
days. 

They present certain important differences from the German registered marks, 
however, in that they can be obtained in Italy by writing abroad to some issu- 
ing authority, which is then empowered to mail them to Italy to the tourist, 
Additional quantities may also be issued in Italy itself to any tourist in posses- 
sion of a tourist letter of credit not more than six months old. 

This would theoretically permit the conversion of salary checks into tourist 
lire, which is not possible in Germany, thus affording reasonable grounds for 
the use of this rate for the computation of currency appreciation loss on salaries. 

The tourist lire are not, however, available legally to persons residing in 
Italy or to those visiting Italy on business, or otherwise than as mere tourists. 
Recipients are obliged to sign a statement to the effect that they are tourists. 
This restriction is apparently at the moment laxly enforced and frequently 
ignored, but this office does not feel in a position to insist that those visiting 
Italy on official business use the tourist lire which involves signing knowingly 
a false statement, as it would be most embarrassing if the authorities should 
on some occasion decide to enforce the law against some particular employee 
of the American Government. 

It may be pointed out that this laxity in issuing the tourist lire offers 
a temptation to use them in technically illegal cases and the opportunity for 
abuse is obvious. An authoritative decision is necessary. 

The case of those visiting Italy on official business but without any definite 
place of assignment abroad also raises the same question as to which type of 
lire shall be insisted on for their expenses, per diem and salary. 

The question of the rate to be used for the salary payments of those tem- 
porarily in Italy on official business on the last day of the month has also been 
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A further point ‘on which uncertainty exists is the use of the tourist lire 
rate in computing the currency appreciation loss for those visiting Italy on 
leave of absence. Under the ruling of the Comptroller General (vol. 14, p. 577), 
it is necessary to take the least favorable rate of exchange. If the normal ex- 
change rate is taken, Italy ranks among the more favorable countries, and 
those on leave in many cases would not be obliged to prorate. If the tourist 
lire is to be used it will be necessary to prorate in nearly all cases, 

It is respectfully requested that the situation be placed before the Comptroller 
General and the policy to be followed in handling the tourist lire be established 
without delay. 

In view of the restrictive conditions under which the tourist lire 
are issued in Italy, their use should not be insisted upon and exchange 
relief should be computed upon the rates applicable to the regular 
lire, except in those cases where a showing of conversion is required 
and the evidence submitted establishes a conversion into the tourist 


lire rather than regular lire. 


( A-74294) 


CONTRACTS—LIQUIDATED DAMAGES—ENFORCEABLE AND 
UNENFORCEABLE PROVISIONS 


Contract liquidated damage clauses for delays in delivery, wholly dispropor- 
tionate to the probable actual damage involved, and not primarily estab- 
lished as a measure of compensation in that the supplies involved were not 
urgently needed and the same liquidated damage rate was to apply whether 
award was made on any or all of the items in the invitation for bids, are 
unenforceable, and, in the absence of actual damage shown, there is no 


a for the withholding of any part of the contract price for delivery 

elays. 

Liquidated damages for delays in delivery should be provided for in large 
quantity stock item contracts for supplies not readily procurable in the open 
market but, in such cases, as the damages due to delivery delays are reduced 
in proportion to partial deliveries, the stipulation should be on the basis 
of an appropriate percentage of the contract price of any undelivered sup- 
‘plies for each day of delay after the delivery date fixed in the contract. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
October 7, 1936: 

I have before me a matter which I believe should be brought to 
your attention. By a bid accepted May 7, 1935, the firm of Schaar 
and Company, Chicago, proposed to furnish 3,000 ungraduated glass 
centrifuge tubes to the Veterans’ Administration supply depot at 
Perry Point, Md., at a price of 34 cents each, or for a total considera- 
tion of $105. The tubes first delivered, as well as subsequent deliv- 
eries, were rejected as unsatisfactory, and complete delivery of the 
3,000 tubes was not made and accepted until August 10, 1935, or until 
after a delay of 80 days beyond the contract delivery date. The con- 
ditions attached to the invitation for bids, by reference made a part 
of the contract, stipulated that liquidated damages for delay in de- 
livery would be charged at the flat rate of $10 a day. Hence, on the 
face of the contract the contractor appears chargeable with liquidated 
damages aggregating $800 for something less than 3 months’ delay 
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in the delivery of $105 worth of supplies, or almost eight times the 
value of the supplies. 

Obviously, such a proposition, without more, seems repugnant to 
all sense of right and justice, and it is clear from the decided cases 
that such a provision cannot legally be sustained where the cir- 
cumstances warrant the conclusion that at the time the contract was 
made the stipulated liquidated damages did not bear some reasonable 
relation to the probable actual damages to be expected from a de- 
fault. As was pointed out in decision of April 8, 1932, 11 Comp. Gen. 
384, the true office of a provision for liquidated damages is to agree 
upon—that is, liquidate—in advance the amount of the damages 
which the defaulting party must pay in cases where from the subject 
matter of the contract the measure of actual damages is uncertain 
or difficult to establish. However, this does not permit a stipulation 
for liquidated damages wholly disproportionate to probable actual 
damages and the courts have maintained the principle that such 
arbitrary stipulations will be treated as unenforceable provisions for 
a penalty, although denominated liquidated damages in the contract. 
In Sun Printing & Publishing Ass’n v. Moore, 183 U. 8. 642, 672, the 
Supreme Court of the United States, after an exhaustive considera- 
tion of the history and growth of the principles of law relating to 
liquidated damages, said: 

It may, we think, fairly be stated that when a claimed disproportion has 
been asserted in actions of law, it has usually been an excessive disproportion 
between the stipulated sum and the possible damages resulting from a trivial 
breach apparent on the face of the contract, and the question of disproportion 
has been simply an element entering into the consideration of the question of 


what was the intent of the parties, whether bona fide to fix the damages or 
to stipulate the payment of an arbitrary sum as a penalty, by way of security. 


In Wise v. United States, 249 U. S. 361, 365, the Supreme Court 
said: 


* * * When that intention is clearly ascertainable from the writing, effect 
will be given to the provision, as freely as to any other, where the damages are 
uncertain in nature or amount or are difficult of ascertainment or where the 
amount stipulated for is not so extravagant, or disproportionate to the amount 
of property loss, as to show that compensation was not the object aimed at or 
as to imply fraud, mistake, circumvention, or oppression, There is no sound 
reason why persons competent and free to contract may not agree upon this 
subject as fully as upon any other, or why their agreement, when fairly and 
understandingly entered into with a view to just compensation for the antici- 
pated loss, should not be enforced. 


In more recent case, Kothe v. R. C. Taylor Trust, 280 U. S. 224, 
decided January 6, 1930, the Supreme Court said in refusing to en- 
force a stipulation for liquidated damages: 


“* * * The question always is, what did the parties intend by the language 
used? When such intention is ascertained it is ordinarily the duty of the 
court to carry it out.” And see United States v. United Engineering Co., 234 
U. S. 236, 241: “Such contracts for liquidated damages when reasonable in their 
character are not to be regarded as penalties and may be enforced between the 
parties.” But agreements to pay fixed sums plainly without reasonable rela- 
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tion to any probable damage which may follow a breach will not be enforced. 
This circumstance tends to negative any notion that the parties really meant 
to provide a measure of compensation—“to treat the sum named as estimated 
and ascertained damages.” 

There are two matters apparent on the face of the present contract 
which seem clearly to establish that the liquidated damage stipulation 
of $10 a day for delay in delivery was not primarily to provide a 
measure of compensation with any reasonable relation to the probable 
damage which might follow a breach. 

1. The Government invitation for bids requested proposals on 
two separate items, one for furnishing graduated glass tubes and 
one for furnishing ungraduated glass tubes. The right was reserved 
to accept a bid on “any item.” However, the liquidated damage 
stipulation was to apply in the stated amount of $10 a day whether 
one or both of the items bid upon were awarded to the same con- 
tractor. Clearly the probable compensatory damage would not be 
the same for a breach as to one item as they would be for a breach 
as to both items. If both items were let to the same contractor the 
damages would be fixed at $10 a day whether there was delay in 
delivery of either one or both the items, whereas if the items were let 
to separate contractors the stipulated damages would be $10 a day as 
to each item, or $20 a day if delivery of both items was delayed. 
As a matter of fact, the contractor here bid on both items, and its 
bid on the graduated tube item was in an amount substantially larger 
than its bid on the ungraduated tubes. Only the latter bid was ac- 
cepted and yet the stipulation for liquidated damages was the same 
as it would have been if both bids had been accepted. Obviously 
such a provision in such a contract could not have been based on 
any calculated reasonable relation to the probable damages which 
might follow a breach, and negatives “any notion that the parties 
really meant to provide a measure of compensation”—that is, “to 
treat the sum named as estimated and ascertained damages.” 

2. While the invitation for bids advised prospective bidders that 
the supplies were to be purchased “against a defaulting contractor” 
and stated there was immediate need for the items, all of the 3,000 
glass tubes here involved were to be delivered to the Veterans’ Admin- 
istration supply depot at Perry Point, Md., and were evidently to 
restock such item at the supply depot. At least it is not to be 
supposed that this whole number of glass tubes was then and there 
required for immediate use. In this connection it is noted that while 
the contractor offered delivery within 1 day after receipt of an 
order, a purchase order for the tubes was not mailed to the con- 
tractor until 13 days after the bid was accepted. However this may 
be, the stipulation for liquidated damages made no allowance for 
partial deliveries, the same flat amount of $10 a day was to apply 
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until the last of the 3,000 tubes were delivered. On such a stock 
item the probable actual damages for delay in delivery would at 
least be reduced in proportion to partial deliveries, and as no such 
provision was made it seems clear that the stipulation here was not 
a bona fide estimation of probable damages which would result from 
a default, but was merely an arbitrary provision for a penalty to 
coerce timely delivery. See Northwestern Terra Cotta v. Caldwell, 
234 Fed. 491; certiorari denied, 242 U. S. 643, where the Circuit 
Court of Appeals for the Eighth Circuit, after a comprehensive 
review of the decided cases, said, at page 505, in holding that the 
contract stipulation as for liquidated damages was unenforceable: 

* * * That is, when the contract was to furnish almost innumerable 
articles, and not to build a building, it cannot be assumed that the parties 
meant to stipulate for the same damages for total failure to deliver any part 


of the goods and for a faSere: to deliver a single one of the innumerable 
articles to be delivered. * * 


In view of all the facts and circumstances appearing in this 
particular case it must be held that the stipulation contained in 
the contract as made was not a valid and enforceable provision for 
liquidated damages, and, as there is no showing of any actual dam- 
ages resulting from the delay in delivery, there appears no basis 
for withholding any part of the contract price for the supplies, and 
the contractor’s claim before this office will be settled accordingly. 


See decision of September 20, 1932, A-44466, to the Secretary of the 
Interior. 

The matter is being brought to your attention at this length be- 
cause of the administrative practice involved. The supplies here 
in question apparently were not readily procurable in the open 
market, as evidenced by the circumstances that a prior contractor 
had defaulted and that this contractor, whose bid was the only one 
received on invitations sent to 12 dealers, apparently met great 
difficulty in supplying tubes meeting the contract specifications. A 
delay in obtaining at least a partial delivery of such supplies may 
have caused the Government great inconvenience and actual intangi- 
ble losses or damages not readily ascertainable in a money equiva- 
lent. In a contract for such supplies a proper stipulation for 
liquidated damages for delay would appear not only appropriate 
but desirable in the interest of the Government. See 11 Comp. 
Gen. 384, that such provisions are not appropriate in contracts for 
commodities easily procurable in the open market, as to which the 
actual damages for a default in delivery are readily ascertainable, 
and, also, as to the duty of Government agents to mitigate or 
conserve liquidated damages by seasonably terminating a defaulted 
contract and buying against the contractor’s account instead of per- 
mitting a delay with consequent liquidated damages to continue an 
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unreasonable time. In the present case it does not appear that a 
proper liquidated damage provision was inappropriate or that the 
supplies could have been procured in the open market at an earlier 
time to mitigate the accrual of damages against the contractor. 
However, the form of stipulation used in the contract, being with- 
out any reasonable relation to the probable damages to be anticipated 
for a default, has operated to leave the Government without any 
right to assess liquidated damages for the delay involved and with- 
out compensation for the intangible damages which such delay may 
have caused. 

For these reasons there is recommened for your administrative 
consideration and, also, for the consideration of administrative offi- 
cers generally, the desirability of adopting in such supply contracts 
the use of a stipulation for liquidated damages, as used with unques- 
tioned effect by various departments and agencies, whereby the 
amount of liquidated damages will be fixed on the basis of an appro- 
priate percentage of the contract price of any undelivered supplies, 
for each day of delay after the delivery date fixed in the contract. 
Such a provision, being directly proportioned to the time of delay 
and to the extent of the breach as measured by the actual quantities 
of supplies undelivered should be unquestionably valid and enforce- 
able as in harmony with the principles enunciated by the courts, 
and I believe you will agree that the adoption of such procedure 
would be definitely in the interest of the Government and would 
make for more efficient administration. 


(A-79169) 


CONTRACTS—STATE PRICE-FIXING LAWS—CONTRACTOR’S 
COMPLIANCE 


There is no objection to the cancelation of a contract for furnishing of milk 

and cream because of noncompliance with a State milk-control statute 
where the award was not made on the basis of bona fide competition, but, 
appropriated funds may not be used for payments under awards made 
after October 31, 1936, upon invitations for bids containing restrictive re- 
quirements of showing compliance with State price-fixing laws relating to 
commodities or articles necessary to be purchased by the United States 
until there has been an authoritative and final judicial determination that 
such State statutes are applicable to such purchases. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
October 7, 1936: 


There has been considered your letter of August 24, 1936, as 
follows: 
With reference to your letter of August 6, 1936 (A-79169) relative to a com- 
munication received by your office on behalf of Rohrer’s Med—O-Farms Dairy of 


R. #5, Lancaster, Pa., protesting cancellation of contract for furnishing milk 
and cream to the Veterans’ Administration Facility, Coatesville, Pa., you are 
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advised that there is in effect in the Commonwealth of Pennsylvania a milk- 
control law which provides for a milk-control board, one of the functions of 
which is to establish regulations prescribing minimum prices at which milk 
and cream may be sold in the Commonwealth of Pennsylvania and in order to 
cooperate with that Commonwealth in the enforcement of said law the Veterans’ 
Administration Facility, Coatesville, Pa., was instructed to include the follow- 
ing provision in invitations for bids: 

“In submitting this bid the bidder certifies that none of the prices bid by 
him are below the minimum prescribed by the Milk Control Board of the Com- 
monwealth of Pennsylvania, pursuant to authority vested in said board by the 
milk-control board law of the Commonwealth of Pennsylvania, for sales to 
hospitals, and agrees that if his bid is accepted, thereby constituting a contract 
between him and the Veterans’ Administration Facility, Coatesville, Pa., and 
subsequently thereto it is determined by competent authority that his certifi- 
cate was false in any respect, his contract may be terminated and the com- 
modities covered thereby purchased in the open market or otherwise and any 
excess costs collected from him or the surety on his bond.” 

It will be noted that the provision quoted supra stipulates that contract may 
be terminated in the event it is determined by competent authority that the 
certificate of the contractor was false in any respect and the commodities pur- 
chased in the open market or otherwise and any excess costs collected from 
the contractor or the surety on his bond. 

The Veterans’ Administration Facility, Coatesville, Pa., awarded contract no. 
VA-111h-1080 to Rohrer’s Med-O-Farms Dairy, Lancaster, Pa., for furnishing 
milk and cream during the period July 1 to September 30, 1936, inclusive, which 
contract contained the provision quoted supra. Subsequently to awarding this 
contract the Department of Justice of the Commonwealth of Pennsylvania in 
letter dated July 3, 1936, copy enclosed, signed by Harry Polikoff, deputy attor- 
ney general, stated that the discount offered by Rohrer’s Med-O-Farms Dairy 
violated official general order as amended by the milk-control board. This state- 
ment was corroborated in letter dated July 8, 1936, copy enclosed, from the 
milk-control board. It being considered that both of these agencies of the Com- 
monwealth of Pennsylvania were competent to determine whether Rohrer’s 
Med-O-Farms Dairy violated the regulations of the milk-control board, the 
Veterans’ Administration facility was instructed under date of July 13, 1936, 
copy enclosed, to terminate contract and to make a new contract, after soliciting 
competitive bids, to cover the unexpired portion of the terminated contract; the 
facility was further instructed to purchase its requirements in the open market 
at the lowest prices available, pending consummation of a new contract, and 
to charge to Rohrer’s Med-O-Farms Dairy any excess costs incurred in the 
procurement of milk and cream after termination of contract no. VA-111h-—1080. 

In your decision of December 12, 1934 (A-58970) tu the Secretary of the 
Treasury, you permitted cancelation of the contract which violated the Florida 
State milk-control law and again under your decision of August 30, 1935 
(A-64487) to the Veterans’ Administration you permitted the cancelation of a 
contract which violated the milk-control law of the State of Montana. In view 
of these decisions the provision quoted supra was included in the invitation for 
bids issued by the Veterans’ Administration Facility, Coatesville, Pa., so that 
the Veterans’ Administration might not only cooperate with the Commonwealth 
of Pennsylvania in an endeavor to enforce its milk-control law but might also 
proiect the interests of the United States. 

If the procedure followed by the Veterans’ Administration in this case was 
improper or should in any respect be modified, early advice will be appreciated 
and as there are a number of States that have milk-control laws, the matter is 
of vital interest to the Veterans’ Administration. 


For the reasons stated in a letter today addressed to counsel who 
filed protest in the name of Mr. Rohrer (copy herewith) this office 
is not required to object, on the facts now appearing, to the action 
of the Veterans’ Administration in canceling Rohrer’s contract, the 
bid on which the contract was based apparently not being responsive 
to the invitation on which other dealers submitted their bids and 
therefore subversive of bona fide competition. It will be observed, 
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however, that the decisions A-58970, dated December 10, 1934, and 
A-64437, dated August 30, 1935, of the former Comptroller General, 
to which your letter refers, are not authority for the administrative 
action taken in the present case. The violation of the State laws ap- 
peared conceded in the cases considered in the cited decisions and the 
holding in each instance was that this office would not be required 
to object to cancelation of the contract if request should be filed in 
writing by the contractor to.be relieved on such ground of further 
obligation to perform. 

The contractor in the present case neither concedes his low bid vio- 
lated State laws nor had he requested in writing to be released from 
the contract on that ground. To the contrary, counsel insists in the 
present case that the State law has no application to sales made to the 
United States, that the low bid of Rohrer was not in violation of 
State law, and that the contract in all respects was valid. 

In decision A-77901 rendered by me to the Secretary of the In- 
terior on July 31, 1936, 16 Comp. Gen. 97, it was held as follows: 

* * * specifications advertised pursuant to section 3709, Revised Statutes, 
for the drayage of Federal supplies may not restrict the competition to bidders 
quoting rates prescribed by the public utilities commissioner of Oregon. 
Furthermore, it is not the duty or responsibility of contracting officers of the 
Federal Government, by means of restrictive specifications, to enforce carriers 
to comply with the requirements of motor transportation acts of a State. 

There is language in the opinion rendered by the Supreme Court 
in the case of Panhandle Oil Co. v. State of Miss. ex rel Knox, 277 
U. S. 218, 56 A. L. R. 583, which, while used in connection with 
the construction of a State taxing statute, nevertheless would seem 
to apply with equal reason in the construction of State statutes reg- 
ulating the sale price of milk or other commodities necessary to be 
purchased by the United States. In this connection the Court stated 
the principle as follows: 

* * * The right of the United States to make such purchases is de- 
rived from the Constitution. The petitioner’s right to make sales to the United 
States was not given by the State and does not depend on State laws; it results 
from the authority of the National Government under the Constitution to 
choose its own means and sources of supply. While Mississippi may impose 
charges upon petitioner for the privilege of carrying on trade that is subject 


to the power of the State, it may not lay any tax upon transactions by which 
the United States secures the things desired for its governmental purposes. 


+ o > * & . - 
The exactions demanded from petitioner infringe its right to have the con- 


stitutional independence of the United States in respect of such purchases 
remain untrammeled. * * * 


A restriction fixing a minimum price at which milk or cream may 
be sold to the United States for consumption by patients in a Gov- 
ernment hospital would appear at least an equal infringement of 
the constitutional independence of the United States. 

Adverting to the final paragraph of your letter, supra, concerning 
whether existing procedure, as described by you, is proper, you are 
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informed that there would appear to be at least doubt whether State 
price-fixing statutes of the character here involved have any appli- 
cation to sales made to the United States or to any of its agencies, 
and in that situation, the procedure should be such as will not 
prejudice but will conserve the interests of the United States. 
Therefore, until there has been an authoritative and final judicial 
determination to the effect that such State statutes are applicable 
in the case of sales to and purchases by the United States, the uses of 
appropriated funds may not be approved for the making of any pay- 
ments under awards made after October 31, 1936, when the invita- 
tions on which the awards are made contain a restrictive requirement 
of showing compliance with State price-fixing laws relating to com- 
modities or articles necessary to be purchased by the United States. 


(A-80298) 


CONTRACTS— GENERAL SUPPLY SCHEDULE— AUTOMOBILE AND 
TRUCK PARTS—VALUE OF USED EQUIPMENT TRADED IN 


Ford passenger car and truck parts required by the various Government estab- 
lishments during the fiscal year ending June 30, 1987, are for procurement 
by administrative officers under the applicable Procurement Division, Treas- 
ury Department, contract for said period, but there being no provision 
therein for fixing the trade-in value of a used motor, such value, for mis- 
cellaneous receipts deposit purposes, is for determination by requesting 
trade-in bid from the contractor, and cash bids from others. 


ante eeneey General Elliott to the Secretary of the Interior, October 
> 1936: 


There has been received your letter of August 26, 1936, as follows: 


Reference is made to decision A-61183 of April 26, 1935, 14 Comp. Gen. 796, 
to the Secretary of the Interior, and to decision A-71634 of March 16, 1936, to 
the Director of Emergency Conservation Work, regarding the trade-in of old 
Ford motors for factory-reconditioned motors. In both decisions the necessity 
for advertising for competitive bids as a basis for any such purchase and 
trade-in was emphasized. 

Your attention is respectfully directed to contract TPS—12672, item number 
8-P-150—(c)-—(6), class 8, General Schedule of Supplies, for the period July 1, 
1936, to June 30, 1987, made with the Ford Motor Company by the Branch 
of Supply, Procurement Division, Treasury Department. ‘This item covers the 
procurement of reconditioned motors as exchange items including trade-in of 
old motors. This contract, as well as others in class 8 of the General Supply 
Schedule, is mandatory as to use by this Department for deliveries within the 
continental limits of the United States, according to informal advice from 
the office of the Director of Procurement to the purchasing officer of this 
Department. 

A decision is respectfully requested as to whether contract TPS—12672 is of 
such a nature as to constitute compliance with your requirements for adver- 
tising such purchases as contemplated in decisions A-61183 and A-71634 to 
the extent that this Department may procure and exchange motors thereunder. 

If you decide that this contract is to be so used, it is requested that you 
advise this Department what procedure will be acceptable in determining the 
value of the traded-in motor for deposit as miscellaneous receipts, there being 
no provision in the contract for revealing the trade-in allowance. 
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If you decide that the contract is not to be used for exchange items and that 
advertising for each purchase is required, it will necessarily follow that your 
decision to that effect, if so rendered, will supersede the mandatory feature of 
contract TPS-12672 insofar as the exchange items are concerned. 


With respect to your inquiry, as stated in paragraph 3 of your 
letter, the involved contract, no. Tps-12672, dated June 18, 1936, with 
the Ford Motor Co.—for furnishing during the fiscal year ending 
June 30, 1937, to the various Government establishments required 
Ford passenger car and truck parts, as therein specified—would ap- 
pear to be of such a nature as to constitute compliance with the re- 
quirements for advertising such purchases as contemplated in the 
decisions of this office to which you refer, it appearing that the award 
of said contract was made pursuant to invitations issued April 14, 
1936, by the Procurement Division, Branch of Supply, Treasury De- 
partment, for bids on schedule for classes 8 and 66—parts, motor 
vehicle, passenger, truck, etc.—to be opened May 8, 1936. Accord- 
ingly, administrative officers are required to procure from said con- 
tractor necessary Ford passenger car and truck parts as specified in 
the 1937 contract. 

Relative to your request to be advised as to the procedure to be fol- 
lowed under said contract in those cases where it has been adminis- 
tratively determined to be in the interest of the United States to 
exchange a used motor—in need of repairs—in part payment for a 
new or reconditioned motor, as the contract contains no provision for 
fixing the trade-in value of the used motor, such trade-in value prop- 
erly should be determined by requesting bids thereon, that is, trade-in 
bid from the contractor and cash bids from others. 


(A-80333) 


POSTAGE STAMPS, STREETCAR PASSES AND TICKETS—PURCHASES 
IN FOREIGN COUNTRIES—PAYMENT PROCEDURE 


There is no present objection to vouchers, on Standard Form No. 1034, drawn 
payable to officers and employees of the Government in reimbursement of 
expenditures for purchases of streetcar fares, postage stamps, etc., for use 
on official business of naval attaché offices in foreign countries, if made by 
a proper administrative officer under proper administrative control, where 
payment to the seller direct would be on unsupported vouchers because 
of the refusal to furnish receipts ; nor to the reimbursement of an employee 
for cash streetcar fares paid where supported by his certificate that they 
were expended exclusively on official business, but purchases of streetcar 
passes and ticket books by employees, to be kept in their possession, should 
be discontinued. 


ae Comptroller General Elliott to the Secretary of the Navy, October 7, 


There has been received through the Judge Advocate General of 
the Navy a letter from the Paymaster General of the Navy, dated 
August 20, 1936, requesting a decision concerning the use of Stand- 
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ard Form No. 1034, for purchase of streetcar tickets, omnibus fares, 
and postage stamps in foreign countries, and, also, requesting a re- 
view of suspensions made against vouchers 263 and 282, April 1 
to May 21, 1935, account of C. H. J. Keppler, in the amounts of 
$11.24 and $48.58, respectively. The vouchers covered payments to 
Rudolf Kranz on April 30, 1935, for the purchase from German street 
railway, omnibus, and subway companies of a base ticket for all 
streetcar lines for May 1935, 11 ticket books for streetcars, and 59 
omnibus fares for his use as official messenger of the office of the 
naval attaché at Berlin, Germany, and to Capt. C. H. J. Keppler, 
United States naval attaché, for the purchase from a German post 
office of postage stamps for the official use of the office of the naval 
attaché. The credit for the vouchers was suspended for the reason 
that the vouchers, on Standard Form 1034, were not stated in favor 
of the German post office and the transportation companies involved, 
and that officers and employees of the Government may not create 
valid claims in their favor by paying obligations of the United 
States from their own funds. 

In the letter of August 20, 1936, it is stated: 

2. It will be noted from the statement of the naval attaché, Berlin, in the 
attached letter of 15 July 1936, that the German postal authorities refuse to 
sign receipts for the purchase of postage stamps. It is likewise stated that 
the German street car and auto bus companies decline to give receipts for street 
car and auto bus fares. This same condition exists in practically all foreign 
countries and therefore it does not appear to be practical to prepare Standard 
Form 1034 in payment of such items in the name of the actual payee, inasmuch 
as such voucher would not be substantiated by any form of receipt. 

8. The only procedure which could be followed would be the preparation of 
Standard Form 1034 in the name of the payee accompanied by a statement 
that it is impracticable to obtain receipts. In view of the conditions outlined 
it has been the practice in the past that vouchers for postage stamps, street 
ear tickets, and omnibus fares for official use of the office of naval attachés 
be prepared on Standard Form 1084 made out to the naval attaché as payee, 
accompanied by his receipt for the amount involved. 

4. It is believed that the practice which has been followed in the past is the 
only practicable procedure and such procedure has been followed without 
question by the General Accounting Office for a number of years. It is there- 
fore requested that the attached correspondence be referred to the Comptroller 
General for decision whether the existing procedure may be continued to be 
followed. If a different procedure is to be required, it is requested that the 
Comptroller General specify a date in the future for such requirements, suffi- 
ciently in advance to issue instructions to all naval attachés and that vouchers 
paid prior to such date in accordance with existing procedure, as herein outlined, 
be passed to credit in their accounts. 

In view of the circumstances stated you are advised that this Office 
is not required to object further at this time to the continuance of the 
established procedure in this respect, and that credit will be allowed 
accordingly in the accounts of the naval attaché at Berlin for the pay- 
ments on the two vouchers in question. However, the purchase by 
an employee of streetcar passes and tickets to be kept in his own pos- 
session for official use, as appears in the case of voucher 263, is ob- 
jectionable and should be discontinued. Such purchases should be 
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made by the proper administrative officer exclusively for use on 
official business under proper administrative control (see 14 Comp. 
Gen. 822) and vouchers for reimbursement of the employee for any 
cash fares paid should be supported by the certificate of the employee 
that they were expended exclusively on official business. 


(A-80557) 


CONTRACTS—RESTRICTIVE SPECIFICATIONS—COMPETITION LIMITED 
TO AUTOMOBILES BEYOND STATUTORY PRICE LIMITATION 


The grade of passenger-carrying vehicles to be procured by the various Govern- 
ment establishments having been fixed by statute within the $750 price limit, 
specifications for passenger-carrying automobiles may not be drawn so as to 
gratify an administrative desire, excluding all vehicles within the statutory 
price grade and limiting competition to the higher price field, notwithstand- 
ing one dealer—the sole bidder—is willing to furnish a car in the higher 
price field within the statutory price limitation, particularly where, as shown 
by administrative report furnished in connection with prior purchases, cars 
within the statutory limitation field were held entirely adequate for the 
service involved. 


Antes Comptroller General Elliott to the Secretary of Agriculture, October 7, 
1936: 


There have been brought to my attention contract USDA-4968, 
purchase order no. 4549, May 12, 1936, contract USDA-1568, pur- 
chase order no. 4746, June 8, 1936, and contract Als—13103, June 
16, 1936, covering the purchase of automobiles for your Depart- 
ment. 

Purchase order no. 4549 covered one Buick sedan, 1936 model, 
f. o. b. Greenfield, Mass., Bureau of Entomology and Plant Quaran- 

tine, for the delivered price of $796.21, the bid being $745.39 f. o. b. 
- factory, for shipment on Government bill of lading, a freight charge 
of $51.26 being included in the delivered price. The specifications 
accompanying the invitation for bids were, in pertinent part, as 
follows: 


Passenger-carrying automobile, five passenger four-door sedan, latest model, 
complete with standard equipment, 6-ply balloon tires and heavy duty tubes, 
including spare rim or wheel with 6-ply tire and heavy duty tube complete, 
automatic windshield wiper, speedometer, gasoline gauge, dashlight, deflecting 
beam headlamps, mirror, combination tail and stoplight, shock absorbers, front 
and rear bumpers, floor mat, ignition or gear lock complete, set of tools, spare 
tire or wheellock, built-in luggage trunk in rear. A minimum wheel base of 
118 inches is required. The complete vehicle, less bumpers, tool kit, gasoline 
and water, shall weigh 3,500 pounds. A deviation of not more than 6 per cent 
over or under this weight will be accepted. A vehicle lighter than that speci- 
fied has been found, by experience, to lack the sturdiness required. 

Certificate of weight and model upon which bid is submitted will be required. 

Important.—This certificate does not mean shipping weight, but means the 
actual weight of the vehicle without the accessories and supplies listed in 
preceding paragraph. 

Service requirements: 

This car will be used in transporting inspection parties over a large part of 

the northeastern area of the United States in connection with the administra- 





en 





ee 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 355 


tion of the moth control project. The duties of the officer in charge require 
conferences and inspections in company with Federal and State officials and 
for this reason this car must be capable of continuous and long distance travel 
between States and should be of sturdy construction with adequate and flexible 
power to negotiate heavy mountain grades, sand, mud, etc., and capable of 
travel under extraordinary road or weather conditions that long day by day 
driving requires. Various units, such as ignition coil, generator, distributor, 
carburetor, etc., must be of high quality so as to reduce to a minimum break- 
downs en route, as such break-downs seriously interfere with appointments 
and consequently impair efficiency. The experience of the procuring bureau 
in operating vehicles in the types of work in which the vehicle to be purchased 
hereunder will be used has shown that vehicles having a shorter wheelbase 
and of lighter weight than specified herein are not as stable, particularly around 
sharp curves, on gravel roads, mountain roads, etc., and not as satisfactory over a 
reasonable period of life so far as cost of maintenance and operation is con- 
cerned. A built-in trunk is required for baggage. 


Purchase order no. 4746 covered one 1936 model, Buick sedan, 
for the Bureau of Entomology and Plant Quarantine, Fresno, Calif., 
for $735.38, f. o. b. Flint, Mich. The weight, wheel base, and equip- 
ment requirements in the specifications for this automobile were the 
same as those quoted above. The service requirements were stated 
as follows: 


This car will be used in transporting several Bureau entomologists to 
and from various dried fruit producing sections over a large part of the Pacific 
coast area of the United States, particularly mountainous roads between San 
Joaquin and Imperial Valley through Arizona. It is necessary to make fre- 
quent trips to these regions and for this reason the car must be capable of 
continuous and long distance travel and should be of sturdy construction with 
adequate and flexible power to negotiate heavy mountain grades and capable 
of travel under extraordinary road or weather conditions that long day by day 
driving requires. Various units, such as ignition coil, generator, distributor, 
carburetor, etc., must be of high quality so as to reduce to a minimum break- 
downs en route, as such break-downs seriously interfere with experimental 
work and consequently impair efficiency. A vehicle lighter than that specified 
has been found, by experience, to lack the sturdiness required. The chassis 
must have a wheelbase of not less than 118 inches, because a car with a shorter 
wheelbase does not have the sturdy chassis construction required in these 
specifications. 


Contract Als-13103 covered the purchase of three 1936 model, Buick 
sedans, for the Bureau of Entomology and Plant Quarantine, Bloom- 
field, N. J., at $735.38 each, f. o. b. Flint, Mich., less trade-in allowance 
of $150 for three used Ford sedans, or a net price of $2,056.14. The 
dimensional and equipment requirements for these vehicles also were 
identical with those quoted. The service requirements were stated as 
follows: 


These automobiles will be used in the States of New York, New Jersey, 
and Connecticut, in connection with Dutch elm disease eradication work on 
inspecting infected areas, observation of damage, and intensity of infection. 
These cars will be subjected to very hard usage, and therefore should be of 
sturdy construction with adequate and flexible power to negotiate all kinds and 
conditions of roadways throughout the entire area. They must be capable of 
sustained high speed and chassis and body must be constructed so as to with- 
stand the most gruelling tests that long day by day driving requires. Various 
units, such as ignition coil, generator, distributor, carburetor, etc., must be of 
high quality so as to reduce to a minimum, repeated or even occasional break- 
downs en route, as such break-downs seriously interfere with appointments 
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and inspections, and consequently impair efficiency and delay the work. Ve- 
hicles lighter than that specified have been found, by experience, to lack 
sturdiness required. The chassis must have wheelbases of not less than 118 
inches, because cars with shorter wheelbases do not have the sturdy chassis 
construction required in these specifications. 


Attached to Bureau voucher no. 34099 covering the vehicle pur- 
chased May 12, 1936, and to Bureau voucher no. 35194 covering pay- 
ment for the three vehicles purchased June 16, 1936, are undated 
memoranda over the signature of F. H. Spencer, business manager, 
in substantially identical language as follows: 

The attached voucher is respectfully returned to the General Accounting Office 
for further consideration. The statement of service requirements which was 
issued in connection with the request for bids in this case, while it indicated 


in a general way the use to which the automobile was to be put, perhaps did 
not emphasize sufficiently the factors on which the specifications were based. In 


~ addition to the showing in the specification text, it should be stated that this 


machine is to be used by administrative and supervisory officers, whose duties 
require them to keep in touch with all phases of the work of the project. This 
involves visits to crews of men employed at inaccessible places where road con- 
ditions are extremely bad. Operations are carried on at points where roads are 
very rough, where mud and sand are frequently encountered, and where in some 
cases there are actually no roads at all, but merely trails through fields and 
wooded areas. Driving conditions of this type require a car of heavier and 
more sturdy construction than that obtainable in the medium-weight field. 

The 118-inch wheel base requirement is not a restrictive feature when con- 
sidered in connection with the weight, but is used merely to establish the type 
of cars which experience has shown is necessary for the work involved. 

There was no intent to introduce restrictive clauses into the specifications, 
nor is it believed that the specifications were, in fact, at all restrictive, use con- 
ditions duly considered. This is clearly brought out by the fact that the fol- 
lowing makes of cars are all in the same competitive class and are for con- 
sideration under the specifications as drawn: Auburn 8, Buick 41, Chrysler 8, 
Nash Ambassador 6, Packard 120, Studebaker President, and Oldsmobile 8. Re- 
quests for bids were sent to all of the firms manufacturing these automobiles. 


Attached to Bureau voucher no. 34761 covering payment for the 
car delivered to Fresno, Calif., is a similar memorandum as follows: 


The attached youcher is respectfully returned to the General Accounting 
Office for further consideration. The statement of service requirements which 
was issued in connection with the request for bids in this case, while it indicated 
in a general way the use to which the automobile was to be put, perhaps did 
not emphasize sufficiently the factors on which the specifications were based. 
The car is to be used for travel to widely separated points on the Pacific coast, 
in connection with investigations of dried fruits, which include among others, 
prunes and pears in the Pacific northwest and figs and dates in southern Cali- 
fornia and Arizona. In order properly to keep in touch with all of these prob- 
lems, it igs necessary to make long trips, often to points which can be reached 
only by travel over rough, winding roads over rugged mountainous country. 
These trips can be made much more quickly and safely with a heavier type of 
car, and with such a car the personnel engaged in the work arrive at the 
destination in better physical condition and are thus able to complete the task 
in hand more quickly and efficiently. 

The car was shipped from Flint, Michigan. 

The 118-inch wheel base requirement is not a restrictive feature when con. 
sidered in connection with the weight, but is used merely to establish the type 
of cars which experience has shown is necessary for the work involved. 

There was no intent to introduce restrictive clauses into the specifications, nor 
is it believed that the specifications were, in fact, at all restrictive, use conditions 
duly considered, This is clearly brought out by the fact that the following makes 
of cars are all in the same competitive class and are for consideration under 
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the specifications as drawn: Auburn 8, Buick 41, Chrysler 8, Nash Ambassador 
6, Packard 120, Studebaker President, and Oldsmobile 8. Requests for bids were 
sent to all of the firms manufacturing these automobiles. 

It thus appears that the vehicles involved are for use in various 
sections of the country in connection with Dutch elm disease eradica- 
tion work, in connection with the “administration of the moth-control 
project”, and in the investigation of dried prunes and pears in the 
Pacific northwest and dried figs and dates in southern California and 
Arizona, It would appear reasonable to assume that the service con- 
ditions to be encountered in these widely separated sections of the 
country would vary materially, yet the conditions stated are identical. 

The final paragraph of the memoranda, supra, names seven makes 
of automobiles “all in the same competitive class and are for consid- 
eration under the specifications as drawn * * *.” Automotive lit- 
erature in this Office gives the list prices of the automobiles named as 
follows: 


et” Bi the ict tibdeeecbilctsibbeitaalbiemsidhibes tein wtntleaiahibbdent $1, 095 
mene A a9 ee, eas 885 
ryan el ee ae i ea a ee’ 
Nash Ambassador 6 (price of victoria) _-.-...--.-.--__... 835 
CFREND  Binceeeeen mnttinddinn bb id abe bors eke 940 
ge Re a RD SA 1, 075 
StaGemuer ' PremGemit. «126.20 S oe a es 945 


It does not appear that any bids, other than the accepted bid, were 
received in any of the three instances here in question. The competi- 
tion required by the statutes is competition within the $750 price class 
and not the possibility of competition among automobiles of a higher 
price. The rule was laid down in 5 Comp. Gen. 776 that “the pro- 
posals for bids must be such as to at least invite competition between 
all dealers of whatever make in that or superior grades of equipment 
and the bid most advantageous to the Government must be accepted.” 
Since that rule was stated the Congress has by statutory enactment 
fixed the grade of equipment as to passenger-carrying vehicles as 
within the price limit of $750, and as the law now is, specifications 
may not legally be so drawn as to exclude vehicles in that grade from 
competition, irrespective of administrative predilection. 

In A-57939, in which final decision to you was rendered December 
18, 1934, there were under consideration specifications accompanying 
invitations for bids opened June 15, 1934, for the purchase of three 
sedan automobiles for your department. Those specifications are 
quoted below, in pertinent part, for comparison: 

Service requirements.—The cars to be purchased under these specifications 
will be used for long trips by officials on inspection trips and other field work 
of the Department, in remote sections of the country. The cars must be adapt- 
able to continuous and long distance travel between projects and must be of 


sturdy construction with adequate and flexible power to negotiate heavy grades, 
sand, mud, etc., and capable of travel under extraordinary road and weather 
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conditions. The routes to be traversed by these cars will include all kinds and 
conditions of roadways, ranging down to unimproved roads and trails in 
mountainous country and on projects under construction. 

The automobile must be capable of sustained high speed and chassis and 
body must be constructed so as to withstand the most gruelling tests that long 
day by day driving requires. Various units, such as ignition, coil, generator, 
distributor, carburetor, etc., must be of high quality so as to reduce to a mini- 
mum, repeated or even occasional break-downs en route, as such break-downs 
seriously interfere with the employees appointments and consequently impair 
their efficiency and actually delay the work on important projects. Actual ex- 
perience has proven that the lighter weight cars are not sufficiently sturdy in 
construction to withstand the long day by day driving under the service condi- 
tions stated, without serious delays. 

o » . ” 7 * + 

These specifications are based on several years’ experience in the operation 
of cars under the conditions described above and cover the type of car which 
our experience has shown will satisfactorily meet our requirements. 

* * * * ~ * * 

The chassis must have a wheelbase of not less than 114 inches, a shorter 
wheelbase will not be acceptable as cars with a shorter wheelbase do not have 
the sturdy chassis construction required in these specifications. 

* * * ~ * + > 

Weight requirements.—The complete vehicle, less bumpers, extra tire, extra 
wheel or rim, tool kit, gasoline, and water, shall weigh 3,100 pounds. A 
deviation of not more than 6% over or under this weight will be accepted. A 
vehicle lighter than that specified has been found, by experience, to lack the 
sturdiness required and a vehicle of heavier weight increases the operation cost 
without rendering proportionally greater service. 


In a letter to this office of November 2, 1934, in that matter, after 
reciting the economies resulting from employment of vehicles in the 
second price class range and medium weight “under severe service 
conditions ”, you added : 


* * * However, this economy in use under special service conditions can 


not be secured when weight becomes excessive by rising above the maximum 
specified as acceptable [3,100 pounds plus 6 percent] which fact is also re- 
flected in the specifications. 

"In a letter of November 26, 1934, in the same case, you quoted 
figures from the records of the Bureau of Public Roads purporting 
to show the advantages in cost of operation which had resulted from 
eliminating automobiles in the lowest price field and replacing them 
with cars in the second price and mediumweight class. Those fig- 
ures covered the period from 1927 to 1934, inclusive, and you stated 
that automobiles in the mediumweight class or “second-price 
bracket” which you suggested as an average of $620, adequately 
served the needs of your Department under severe special-service 
conditions. 

it thus appears that in November 1934, your Department argued 
that while automobiles with a wheel base less than 114 inches and a 
weight of less than 2,914 pounds (3,100 pounds less 6 percent) were 
not adequate to severe service conditions, vehicles only slightly above 
and closely approximating such dimensions in weight served every 
need of your Department, while purchase of any vehicle substantially 
heavier was not justified “since a vehicle of heavier weight increases 
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the operation cost without rendering proportionately greater serv- 
ice.” ‘This statement was based upon an experience of 8 years, dur- 
ing which the mediumweight vehicles had been proven entirely 
adequate. In April 1936, approximately 17 months later, your De- 
partment informed prospective bidders that the Department must 
have vehicles of not less than 118-inch wheel base and not less than 
a minimum of 3,290 pounds weight (3,500 less 6 percent) for use 
under substantially similar service conditions and requirements, as 
disclosed by a comparison of the specifications, for the reason that 
the lighter weight car “has been found, by experience, to lack the 
sturdiness required.” In the interim, practically every manufacturer 
of passenger automobiles has introduced improvements and refine- 
ments which the manufacturers claim contribute to the sturdiness 
and safety and economy of operation of their vehicles. 

It is remarkable, if a fact, that while cars weighing from 2,914 to 
3,286 pounds proved entirely adequate to the severe special service 
conditions over a period of 8 years, it has been proven by experience, 
in the comparatively short period of 17 months, that cars of such 
weight, with improved construction, “lack the required sturdiness.” 

The present record would indicate that the specifications here 
under consideration were “stepped up” in order to gratify an admin- 
istrative desire—rather than an actual service need—for a particu- 
jar make of vehicle or for a vehicle of a class not generally recog- 
nized as within the $750 price limitation prescribed by the statute. 
See 15 Comp. Gen. 1103, and 16 Comp. Gen. 38. 

It appears that the specifications here under consideration were 
issued and the purchases made prior to publication of decisions of 
June 15, 1936, 15 Comp. Gen. 1085; June 16, 1936, id. 1103, and 
September 1, 1936, 16 Comp. Gen. 207, and approval of otherwise 
proper payments under these particular contracts will not be 
withheld. 

However, the matter is being brought to your attention for such 
administrative action as may be necessary to correct what appears 
to be a practice not in conformity with the purpose of the statutes 
applicable to the purchase of passenger-carrying vehicles. 

Certification of Bureau voucher no. 34099 in the amount of $796.21, 
covering delivered price of the automobile for Greenfield, Mass., will 
be withheld pending a report from your department showing that the 
item of $51.26 freight charge included in the delivered price is not 
in excess of the minimum cost of delivery from factory on Govern- 
ment bill of lading, having regard for land grants and other benefits 
available, by the route and method most advantageous to the 
Government. 

Your early report is requested. 
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(A-80695) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES ON LEAVES OF ABSENCE 


A former American consul granted leave of absence with pay prior to retire- 
ment from service, who travels to the United States during such leave 
and returns to Burope prior to the expiration thereof without subsequent 
duty being required to be performed there, is not entitled to exchange losses 
upon his salary for any time subsequent to his arrival in the United States. 


Acting Comptroller General Elliott. to the Secretary of State, October 7, 1936: 


Receipt is acknowledged of your letter of September 18, 1936, re- 
questing to be informed whether Alfred W. Donegan, former Ameri- 
can consul, is entitled to losses due to appreciation of foreign cur- 
rencies computed upon his salary while on leave of absence in Europe. 

It appears from the copy of the despatch from Mr. Donegan dated 
August 28, 1936, that he has been or is to be retired from Foreign 
Service but that he was granted 180 days’ leave with pay beginning 
April 1, 1936, to precede his retirement. He left Basel April 3, 1936, 
and arrived in the United States April 16, his transportation being 
furnished at Government expense. He returned to Europe May 13, 
1936, and urges that he is entitled to exchange losses upon his salary 
during the remainder of his leave spent in Europe. 

The act of March 26, 1934, 48 Stat. 466, authorizes reimbursement 
for losses due to the appreciation of foreign currency upon pay and 
allowances to officers and employees “while in service in foreign coun- 
tries.” By Executive Order No. 6928, dated December 24, 1934, this 
was construed to mean: 

* * * (a) while employed in or on assignment or detail to a post of duty in 
a foreign country, (b) while en route through a foreign country or to or from 
such post, (c) while, during such assignment or detail abroad, on leave of 
absence with pay in a foreign country, * * *. 

Mr. Donegan’s assignment or detail abroad terminated when he 
elected to leaye Europe for the United States during his leave of 
absence, no subsequent duty being required to be performed in Europe. 
His election to return to Europe, therefore, before the expiration of 
his leave cannot be construed as a leave of absence “during an assign- 
ment or detail abroad.” Accordingly, he is not entitled to exchange 
losses computed upon his salary for any time subsequent to April 16, 
1936. See in this connection A-77112, June 30, 1936; also, 14 Comp. 
Gen, 892. . 
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(A~75880) 


SET-OFF—ADJUSTED COMPENSATION—FAILURE OR REFUSAL OF 
VETERAN TO FILE APPLICATION FOR BENEFITS 


The United States is not precluded, by reason of a veteran’s failure or refusal 
to file an application for benefits under the Adjusted Compensation Payment 
Act of 1936, 49 Stat. 1099, from invoking that act to liquidate the veteran’s 
indebtedness to the United States “on account of any lien against the 
adjusted-service certificate authorized by law”, provided the lien may not 
be liquidated under the procedure prescribed by the World War Adjusted 
Compensation Act, as amended, netwithstanding the indebtedness arose 
out of an excess adjusted-service-certificate loan resulting from the fault 
or negligence of Government personnel. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
October 9, 1936: 


Reference is made to letter dated August 4, 1936, from the Director 
of Finance, Veterans’ Administration (file DBC-H, Frost, Frank H., 
A~1522829), as follows: 


Reference is made to your letter of June 5, 1986, forwarding a copy of letter 
addressed by your office to the Department of Justice in connection with form 
496, Report of Uncollectible Indebtedness, in the amount of $191.81 on the loan 
granted on the security of the above-named veteran’s adjusted service certificate. 

In connection with your letter to the Department of Justice suggesting that 
the United States attorney, Macon, Georgia, to whom the matter was referred 
for collection, be informed that the amount of the indebtedness be reduced to 
$25.50, due to the application of the act of January 27, 1936, Public, No. 425, 
74th Congress, you are informed that inasmuch as the veteran has not submitted 
an application (form 1701) for settlement the provisions of this act are not 
applicable. 


By office letter, dated January 15, 1934, the Attorney General was 
advised as follows: 


Based upon adjusted service credit certified to the Veterans’ Administration 
by the War Department, adjusted service certificate no. 426508 for $661 was 
issued in favor of Frank H. Frost, A—1552829, after which he obtained a loan 
thereon, which, with accrued interest, amounted to $344.31 on January 11, 1983. 
Based on a corrected certification issued by the War Department, the veteran 
was entitled to an adjusted service certificate for $305 instead of for $661, and 
therefore adjusted service certificate no. 426508 was canceled and adjusted serv- 
ice certificate no. 3856365 for $305 was issued in lieu thereof. Since the loan 
had been granted on the basis of a face value of $661, the veteran had received 
an amount in excess of the loan value of adjusted service certificate no. 3856365. 

Accordingly, by settlement no. US-3410-VA, dated October 9, 1933, this office 
certified Frank H. Frost, A-1552829, to be indebted to the United States in the 
sum of $142.27, representing the amount of the excess of the loan as of January 
11, 1983, over an amount which with interest to the maturity of the certificate 
would equal the face value of the certificate, as follows: 


Adjusted service certificate no. 426508 redeemed by Veterans’ Adminis- 

tration, from the First National Bank, Atlanta, Georgia, on January 

11, 1933, by payment of principal of $330.50 and interest of $13.81... $344.31 
Less the amount which with interest from January 11, 1933, to January 

1, 1945, at 344% per annum, will equal $305, face value of adjusted 

service certificate no. 3856365 at date of maturity__...__...-.-_.._-_ 202. 04 


Balance overpaid and due the United States_...._.......-..---. 142. 27 
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And by letter ddted May 28, 1936, the Attorney General was further 
advised as follows: 


Reference is made to your letter of February 6, 1936, file JWM: 77-19M-11, 
relative to the claim of the United States against Frank H. Frost, 183 Grady 
Avenue, Athens, Georgia, for $142.27, which matter was referred to your office 
for collection by letter of January 15, 1934. 

The claim has now been considered in connection with the act of January 
27, 1936, Public, No. 425, 74th Congress, and it has been determined that there is 
due from the veteran the amount of $25.50, computed as follows: 





Loan of $330.50 on December 29, 1981__..---__-_-___----_-._------..- $330. 50 
Less face value of adjusted service certificate no. 3856365_.....____._- 805. 00 
Balance due United Mtntet.silie i i i i eel 25. 50 


The above-quoted letter from the director of finance is in reply to 
office letter of June 5, 1936, transmitting to you a copy of the last- 
quoted letter to the Attorney General. 

While the Adjusted Compensation Payment Act, 1936, approved 
January 27, 1936, 49 Stat. 1099, requires the filing of an application 
by or on behalf of a veteran in order for him to receive any benefits 
under the statute, the United States is not precluded, by reason of 
a veteran’s failure or refusal to file application, from invoking the 
statute in order to liquidate the veteran’s indebtedness to the United 
States “on account of any lien against the adjusted service certifi- 
cate authorized by law” (quoting from sec. 7 of the act), provided 
the lien, representing the aggregate of the veteran’s unpaid loans 
with interest, may not be liquidated under the procedure prescribed 
by the World War Adjusted Compensation Act, as amended. See 
generally 15 Comp. Gen. 966, 968. The excess loan made in this 
case, even though resulting from the fault or negligence of Govern- 
ment personnel, constitutes a “lien against the adjusted service cer- 
tificate authorized by law.” See decision of September 1, 1936, 
A-80056, 16 Comp. Gen. 211. 

Where, as in this case, the loan value of the certificate does not 
equal or exceed the amount due the United States from the veteran 
on account of unpaid loans, the United States has no remedy under 
the World War Adjusted Compensation Act, as amended, other than 
to enter a charge against the certificate to be considered in the set- 
tlement at maturity, and, accordingly, may proceed under the terms 
of the Adjusted Compensation Payment Act, 1936, to liquidate the 
liens after due notice to the veteran, whether or not he files an appli- 
cation. Such action should be taken in this case. 

The Attorney General is being furnished a copy of this letter. 
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(A-80675) 


FOREIGN SERVICE—FEES—REFUNDS 


The act of June 4, 1920, 41 Stat..750, providing that no fee shall be collected 
from any officer of any foreign government, etc., traveling to or through 
the United States, refund is authorized of fees paid by an officer of the 
British Government in connection with the issuance of a visa for a visit 
in the United States, notwithstanding the officer’s failure at the time of 
the collection of the fee to identify himself as such. 


Acting Comptroller General Elliott to the Secretary of State, October 9, 1936: 


There has been received your letter of September 18, 1936, as 
follows: 


There is transmitted herewith a copy of a despatch from the American 
consul general at London, England, in regard to a request which has been made 
by Mr. John Rogers, an officer of the British Government, for the refund of 
the fees paid by him in connection with the issuance of a visa for a visit in 
the United States. 

This Department, of course, is aware of the position which has been taken by 
the General Accounting Office in numerous instances—namely, that fees paid 
for the taking of alien declarations and for the issuance of visas cannot be re- 
funded unless it be shown that the consular officer examining the application 
was at fault either in issuing the visa or in collecting the fee. In this instance 
the examining officer apparently was not at fault. Nevertheless, since the issu- 
ance of gratis visas to government officials is essentially a matter of courtesy, 
it is believed that you will agree with this Department in its view that the 
Government cannot afford in such a case to deny a courtesy which was intended 
and provided for by its regulations, on the mere technicality that the official did 
not’ propérly identify himself at the time of receiving his visa which, it may 
be remarked, was quite the same in all respects as the one which he would 
have received had his identity been known, except that a fee was charged 
therefor. 

It is therefore recommended that the consul general at London be authorized 
to refund the one dollar fee which was paid by Mr. Rogers for the taking of his 
nonimmigrant declaration, as well as the fee of nine dollars which was col- 
lected for the issuance of his visa. 


The circumstances under which the visa was issued are set forth in 
the despatch of the American consul general at London, dated Sep- 
tember 1, 1936, as follows: 


I have the honor to inform the Department that Mr. John Rogers, who was 
issued a section 3 (2) visa by this office on July 29, 1986, has requested a refund 
of the visa fee paid by him on the grounds that he is a Government official. 

Mr. Rogers describes himself as a scientific officer, grade 2, attached to the 
scientific staff of the fuel-research station under the Department of Scientific 
and Industrial Research. It is the opinion of this consulate general that he 
is properly classifiable as a Government official, and he would have been issued 
a gratis section 3 (2) visa had his official position been known at the time 
he applied at this office. He made no mention of his status at that time, how- 
ever, nor was it indicated on his passport. In completing form 257 he gave 
his profession as “engineer” and stated that he was proceeding to the United 
States for the purpose of attending the World Power Conference, although 
he was not a delegate to that conference. The officer taking the application 
had consequently no knowledge of Mr. Rogers’s official status, and the applicant 
was charged the usual fee of $10. 

In view of the circumstances outlined above, inquiry is respectfully made as 
to whether a refund may be authorized in this case. 
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It thus appears that at the time of making application Mr. Rogers 
neglected to inform the consular officer that he was an official of the 
British Government and, therefore, entitled to a gratis visa under the 


provisions of section 2 of the act of June 4, 1920, 41 Stat. 750, as 
follows: 


From and after the 1st day of July, 1920, there shall be collected and paid 
into the Treasury of the United States quarterly a fee of $1 for executing each 
application of an alien for a visa and $9 for each visa of the passport of an 
alien: Provided, That no fee shall be collected from any officer of any foreign 
government, or members of his immediate family, its armed forces, or of any 


state, district, or municipality thereof, traveling to or through the United 
States, * * *%, 


See also note 15 of supplement A of the Consular Regulations. 

In view of the provisions of the statute cited above, and the facts 
appearing, the American consul general at London may be author- 
ized to refund $10 to Mr. Rogers upon taking his receipt therefor in 
full settlement of the erroneous collection, said receipt to be filed 
with the account in which credit for the refund is claimed. 8 Comp. 
Gen. 480, 15 id. 481. 


(A-80890) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—CLOSING OF FOREIGN EXCHANGE MARKETS 


The exchange market in Paris having been closed prior to September 30, 1936, 
exchange losses payable on salaries and allowances accruing on that date 
to officers and employees of the United States on duty in France are not 
for computation on the basis of the rate of exchange quoted at New York 
on that date, but on the rate in effect on the last preceding business day in 
Paris for exchange transaction purposes, 


. Acting Comptroller Generai Elliott to the Secretary of State, October 9, 1936: 


Receipt is acknowledged of your letter of October 1, 1936, as fol- 
lows: 


An early decision is requested with regard to the rate to be used for the 
computation of exchange losses payable under the act of March 26, 1934 (48 
Stat. 466), on salaries and allowances accruing on September 30, 1936, to officers 
and employees of this Government on duty in France. 

The basic rate for the French franc for the computation of exchange losses 
is fixed by Executive Order No. 6928 of December 24, 1934, at 3.92¢. The dis- 
trict accounting and disbursing officer at Paris reports that the last bank trans- 
action at Paris on September 25, 1936, was at the rate of 15.18 francs to the 
dollar, or about 6.58¢, but that due to the closing of the exchange market no 
rate for the franc was obtainable on September 30. However, according to the 
New York Times, October 1, 1936, the sight exchange rate for the French franc 
in New York on September 30 ranged between 5.3¢ and 4.8¢, closing at 4.97¢. 

The decisions of the Comptroller General hold that exchange losses are for 
computation as of the date the salaries or allowances accrue to the employee, 
irrespective of where the check therefor is cashed. (See 15 Comp. Gen. 212 and 
decisions therein cited.) 

The Instructions to Diplomatic Officers, chapter XX, section 9, note 16, pro- 
vide as follows: 

“Salaries or compensation of diplomatic officers and employees, when paid in 
foreign currency, must be paid at the rate of exchange (the bank selling rate 
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for sight drafts on New York) prevailing on the date on which the actual pay- 
ments are made, i. e., the last day of the month, or the fifteenth day of the 
month when payments are made semimonthly. If the last day of the month 
or the fifteenth day of the month should fall on a Sunday or a legal holiday, 
payments will be made at the rate of exchange (the bank selling rate for sight 
drafts on New York) which prevailed on the last preceding business day.” 

While the question here for decision relates to officers and employees who 
are paid, not in foreign currency, but by dollar checks, the paragraph quoted 
seems definitely to indicate that, where an exchange computation is neces- 
sary to determine the amount due, the rate of the last preceding business day 
is properly to be used when the date on which salaries and allowances accrue 
is a Sunday or legal holiday. 

For the purpose of determining exchange losses payable in France on Sep- 
tember 30, 1936, should the district accounting and disbursing officer use the 
rate of the last preceding business day for exchange transactions, that is, 
the rate of about 6.58¢ to the france (the exact rate, of course, being for estab- 
lishment by banking evidence) quoted on September 25, 1936, or should he use 
the rate at which United States currency could have been sold for francs in 
New York on September 30, even in the absence of banking facilities for the 
immediate remission to Paris of francs acquired on that date in New York? 

Your decision with regard to France may also have application in the case 
of officers and employees in Italy, where it is understood that the foreign 
exchange market was also closed on September 30. 

I have informed the district accounting and disbursing officer at Paris that 
the purport of your decision will be telegraphed to him. 


Where payments of exchange losses are to be made by the disburs- 
ing officer in a foreign country the rates of exchange quoted at New 
York City are not the proper basis for computing such losses, but 
computation should be made upon the rate of exchange in effect on 
the last business day prior thereto, which in the case submitted by 
you would be September 25, 1936. 


(A-80303) 


DECEDENTS, ESTATES OF—CLAIMS—ADMINISTRATORS OF FOREIGN 
DECEDENTS—CLAIMANTS, FORMER GOVERNMENT EMPLOYEES— 
STALE CLAIMS AND GOVERNMENT’S RIGHT OF SET-OFF 


A claim for the proceeds of checks drawn as refunds of customs duties paid 
by a resident of Greece, now deceased, may not be paid to an administrator, 
appointed by the Supreme Court of the District of Columbia, where said 
claim represents the only assets of the decedent in this country. If said 
administrator is a former Government employee, and the claim is pre- 
sented within 2 years after separation from service, there are for con- 
sideration the provisions of section 190, Revised Statutes, prohibiting former 
Government officers and employees from prosecuting or aiding in the prose- 
cution of any claim pending in any of the departments while he was such 
officer or employee. 

Where a prima facie claim against a decedent’s estate is established by the 
United States in connection with the defrauding of the Government by the 
decedent who fled the country to avoid criminal prosecution in connection 
with customs duties payable but for the conspiracy of the decedent and 
certain Government employees, the seeming inability of the United States 
to show specifically all of the entries involved in its claim may not be 
availed of to defeat the Government’s right of set-off against a claim by 
the administrator of the decedent’s estate for customs duties refunds, par- 
ticularly where the claim is not timely made. 
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The authority and responsibility of the accounting officers of the Government 
to apply an amount otherwise found due a claimant on one account in 
liquidation or reduction of an amount found due from claimant on some 
other account is not dependent on the act of March 3, 1875, as amended, 
except in the case of a judgment against the United States, but exists by 
virtue of section 305 of the Budget and Accounting Act of June 10, 1921, 
42 Stat. 24. 


Acting Comptroller General Elliott to Emory W. Clapper, October 13, 1936: 

There has been considered your claim for the proceeds of the checks 
described below, aggregating $19,603.34, drawn on the Treasurer of 
the United States to the order of Eustadio D. Papavasilopulo, by 
Harry M. Durning, collector or customs, New York, N. Y., under 
symbol no, 12-723. 





Check no. Date Amount 
GNSS bi cudbabesGacsadu ds ctibepiiitekaieun June 25, 1934 $11. 40 
REE Wie b wich habpild'e thick U linkin dinid eenisicinsdny ated! ES cstsiites ol gd 22. 05 
DE nwonncopscsnennagitieh aie adine bene Lew ite bs arecel 410. 50 
ER REE SG A a a June 26, 1934 16, 616. 39 
Ook Sil Ud ok os wid 3b co sawecl Sule ls was 543. 00 





The subject checks are reported to have been drawn in payment 
of excess duties paid upon foreign merchandise entered at the port 
of New York during the period 1905 to 1909, inclusive. The payee 
is reported to have died on October 18, 1918, a resident of Greece. 
The record shows that on January 23, 1936, the Supreme Court of 
the District of Columbia (now designated as United States District 
Court for the District of Columbia) granted letters of administration 
to you upon “all the money, goods, chattels, rights, and credits of 
-Eustadio D. Papavasilopulo, late of Greece.” On the basis of this 
appointment you have filed claim for the proceeds of the checks as 
the administrator of the deceased payee’s estate. 

It appears from the record that the only “asset” of the decedent 
in this country consists of the claim in question here. Therefore, 
there arises the question of the legal efficacy of the letters of admin- 
istration granted to you by the local court, upon the decedent’s 
estate. In 5 Comp. Gen. 842, involving substantially identical facts, 
the following was said: 

* * * the general rule may be stated that money due from the United 
States has no situs in the District of Columbia. Vaughan v. Northrup, 15 
Peters 1; Wyman vy. Halstead, 109 U. S. 654; United States v. Borcherling, 
185 U. S. 228; 25 Comp. Dec. 656; 4 Comp. Gen. 418, 419. In making payments 
of amounts due an estate the Government may not recognize an administrator 
appointed by a court where the appointment of the administrator is solely 
upon the fact that the only asset is the claim against the United States, and 
no need for administration or proper purpose necessitating administration at 


such place appears, as against the known domicile of decedent. 18 Comp. Dec. 
1039, 20 id. 5. 
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In the circumstances the Government may not recognize your 
appointment as administrator in this case. Also, the records of this 
office show that you served as an employee in this office from July 
31, 1935, until January 15, 1936, having been assigned over the 
greater portion of this period in the check unit of Claims Division 
where there was then pending a claim on the checks here in ques- 
tion. Your attention in this connection is invited to the provisions 
of section 190, Revised Statutes, incorporated as section 99, title 5, 
United States Code, as follows: 

It shall not be lawful for any person appointed after the first day of June, 
one thousand eight hundred and seventy-two, as an officer, clerk, or employe 
in any of the departments, to act as counsel, attorney, or agent for prosecuting 
any claim against the United States which was pending in either of said De- 
partments while he was such officer, clerk, or employe, nor in any manner, 
nor by any means, to aid in the prosecution of any such claim, within twe 
years next after he shall have ceased to be such officer, clerk, or employe. 

However, aside from the foregoing, the claim will be considered 
and discussed upon its merits. 

With respect to the checks listed above it appears from the record 
that in 1910 the Board of General Appraisers sustained a claim made 
by the decedent, an importer of foodstuffs, for the free entry of olives 
and pursuant to that decision the entries were liquidated for the 
amount represented by the checks, supra. However, said checks were 
not drawn in payment thereof at that time because of the Govern- 
ment’s outstanding claim against the importer, who was not then 
available, and since he made no claim for the refunds no adjustment 
was made. In order to clear the Treasury records, however, and 
notwithstanding the named payee was deceased at the time, the checks 
were drawn in 1934 and transmitted to this office for proper disposi- 
tion. 

The facts and circumstances surrounding the matter involved here 
are stated in a report dated June 9, 1936, from the assistant collector, 
United States Customs Service, New York, to the Commissioner of 
Customs, in pertinent part, as follows: 

It appears that Eustadio D. Papavasilopulo was an importer of considerable 
quantities of various food stuffs from Greece. We are chiefly concerned with 
his importations of figs, cheese, and olives during the calendar years 1905, 1906, 
and 1907. 

It also appears that Papavasilopulo had entered into an unsavory conspiracy 
with certain employees of the Government engaged as weighers. His scheme 
was to make it appear that his importations weighed less than their true weights. 
The Government weighers assisted him in this scheme, as a result of which he 
paid duties on much less than he actually imported, thus defrauding the Gov- 
ernment of many thousands of dollars. 

We are not able to establish the basis of the exact loss, but we have been 
able to locate in the files of the United States attorney for the Southern District 


of New York a letter from the collector of customs, dated August 31, 1911, in 
which it is stated, 
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“I wish to inform you that an examination made by this office of importations 
by Eustadio D. Papavasilopulo discloses the fact that the duties fraudulently 
withheld during the years 1904, 1905, 1906, and 1907 amount to $22,944.28.” 

~ 


. a * * * * 


It further appears that the United States attorney instituted two suits for 
forfeiture value under section 9 of the act of June 10, 1890. One suit for 
$9,394.09 was instituted May 3, 1910, and a second suit for $19,864.86 was com- 
menced July 15, 1910. We do not have the entries on which these suits were 
based, but we have been able to obtain from the files of the United States 
attorney photostatic copies of two documents entitled “Bill of Particulars”, 
which show entry numbers and values. One is in the sum of $9,394.09, and the 
second in the sum of $19,864.86. Since these figures correspond exactly with 
the amounts mentioned in the above-mentioned suits, we are led to believe 
that the entries mentioned in said bills of particulars were the bases of the 
Government’s suits referred to above. The person who prepared these docu- 
ments is now retired from the Government service, and the writer of this 
letter has recently discussed this case with him. He recognizes his hand- 
writing and recalls preparing the schedules, although he is unable to state 
what amount the Government actually lost in duties. 

It further apepars that Papavasilopulo fled from this country to avoid prose- 
cution for these frauds for which he had been indicted, and was considered 
a fugitive from justice. Accordingly, the Government was neither able to 
effect personal service in the two suits for forfeiture value nor was it able to 
apprehend him for the purpose of punishing him for the criminal violations. 


* ok * * * * + 


It appears that Papavasilopulo died October 18, 1918, and that no claim 
was made by him prior to his death, or by his estate after his death, until 
the present claim was made by Mr. Clapper as administrator of the estate. 

In a letter to this office received from the United States attorney, dated 
April 17, 1936, a copy of which is herewith enclosed, that officer stated: 

“T am of the opinion that the above-mentioned suits are abated upon the 
death of the defendant and cannot now be revived and prosecuted to judgment 
against his administrator. A: suit, such as herein involved, is one for the 
recovery of a penalty or forfeiture, and is not a cause of action which survives 
by law. United States v. Riley (D.C., 8. D., N. ¥.), 104 Fed. 275; Schreiber v. 
Sharpless, 110 U. S. 76; United States v. Witteman (C. C. A. 2nd), 152 Fed. 377. 

“I am nevertheless of the opinion that the Government has a claim against 
the administrator for the duties of which it was deprived by reason of the 
fraudulent acts of the defendant. If the Government can at this time estab- 
lish the amount of those’ duties there is ample grounds for withholding the 
refunds until such duties are paid. In view of the fact that the administrator 
is a resident of the District of Columbia it will be necessary for the Govern- 
ment to establish its claim for duties in that jurisdiction.” 

This now brings us to consideration of what legal evidence there is avail- 
able to establish the Government’s claim for duties at this time. Fortunately 
we have in our possession those entries on which the refunds were allowed. 

It appears that in 1910 the Board of General Appraisers sustained a claim 
for the free entry of olives, and under that decision these entries were liqui- 
dated for the amount of the refunds now claimed. However, checks were not 
drawn in payment of these refunds because of the Government's outstanding 
claim against the importer. The importer was not available, hence suit was 
never instituted against him, and since he made no claim for the refunds 
no checks were ever drawn. The entire matter remained in status quo. 

However, in 1934, in order to clear the records, the checks were drawn and 
sent to the General Accounting Office, and thereafter the administrator of the 
estate of Papavasilopulo asserted his claim. 

Examination of these entries on which refunds were allowed discloses that 
on 18 entries the Government sustained a loss of revenue on importations 
of figs and cheese estimated to amount to $9,234.90, and the interest on this 


loss of revenue amounts to $42,799.82, making a total claim of $652,084.22 on 
these 18 entries. 





a ee 


aoe SEE 





ET IS I TET TT LET PNT MM ot 


LO CAB CLES LITRES 


COME SRT em 


ar 


se a 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 369 


The list of the 18 entries showing the loss of revenue on each of them is as 
follows: 





Amounto Interest at 
Entry Date oe : eniand Total 
revenue ennually 

aOR ck Ate Dec. 15, 1905 $717. 22 | $3, 504. 97 | $4, 222. 19 
GR Siin cbiidnvaneeiusedé Mar. 15, 1906 478. 62 2, 311. 47 2, 790. 09 
as ncn ds in acai a whole eae Jan. 27, 1906 394. 62 1, 917. 13 2, 311. 75 
ERS eae Mar. 31, 1906 656. 22 3, 150. 34 3, 806. 56 
Gere aes ik Apr. 19, 1906 611. 88 2, 919. 90 3, 531. 78 
Sr oie Goo as at hncleccocemaciona ay 7, 1906 207. 60 984, 71 1, 192. 3t 
BE bclincoate te ebne July 21, 1906 650. 46 3, 050. 08 3, 700. 54 
meee ia. fUlb ees uit Sept. 25, 1906 624. 42 2, 894. 14 3, 518. 56 
» TS SR ee ee oe Nov. 21, 1906 912. 24 4, 178. 74 5, 090. 98 
CCG caulssoceeune Nov. 23, 1906 | 1, 070. 52 4, 903. 78 5, 974. 30 
RE ry cap Dee. 18, 1906 429. 66 1, 956. 52 2, 386. 18 
See ree Jan, 15, 1907 731. 94 3, 313. 18 4, 045. 12 
SS. waGcenasbanelne Feb. 18, 1907 460. 32 2, 071. 20 2, 531. 52 
Ge bed sad suiwenivs a2 Mar. 8, 1907 203. 12 908. 43 1, 111. 55 
as Apr. 2, 1907 277. 62 1, 234. 10 1, 511. 72 
WRG a an cods bows ance June 3, 1907 32. 94 144. 69 177. 63 
Mpee i od asst cca S June 25, 1907 379. 98 1, 669. 11 2, 049. 09 
BE eeesetinkie el Nov. 4, 1907 395. 52 1, 686. 83 2, 082. 35 

Tete). cnn cidcsise cthesuawdseuwrbiwee 9, 234. 90 | 42, 799. 32 | 52, 034, 22 





The claim for loss of revenue is based on the following analysis of these 18 
importations. Attached to each entry is a bill of lading showing the weights 
for shipping purposes, and it was on these weights that the importer paid 
freight charges to the steamship company. It is reasonable to assume that 
he did not overpay for freight, and it is also reasonable to assume that the 
weights on the bills of lading are substantially correct. 

Comparison of the bill of lading, the invoice, and the weigher’s return shows 
the following facts: 

1. The invoice weights were substantially lower than the bill of lading 
weights. 

2. The tare expressed on the invoices was excessive. 

3. The weights returned on the weighers’ returns were substantially lower 
than the weights given on the bills of lading. 

4. The tare expressed on the weighers’ returns was excessive. 

The estimated loss of revenue is determined by calculating the duties on the 
difference in weight as shown by the bill of lading and as shown on the weigher’s 
return. The importer paid freight charges to the steamship company on the 
weight shown in the bill of lading, whereas he paid duty on the weight shown 
in the weigher’s return. 

This loss of revenue was calculated by an employee of the Government who 
is now in our liquidating division but who, at the time when these frauds 
were committed, was employed in the department concerned with the weighing 
of importations. He is personally familiar with this case, and distinctly recalls 
the frauds which were committed, and we have every reason to believe that his 
calculations are substantially correct. 

It may be assumed that the frauds were committed with respect to other 
entries of figs and cheese. These entries are no longer in existence. It was 
only where olives were also included in the same shipment resulting in refunds 
that the entries are still intact. 

It further appears that several Government employees were dismissed from 
the service, and indeed were sentenced to imprisonment as a result of these 
weighing frauds. Papavasilopulo escaped punishment only because he fied 
the country. By operation of law the suits for forfeiture value abated upon 
his death. 


1184™—37———24 
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It seems obvious, however, that neither his flight from the country nor his 
death have in any way changed the Government’s claim for duties. Neither 
do we believe that the failure to reliquidate the entries because of frauds 
outlined above operates as a bar to the Government’s claim. 

It was the opinion of the United States attorney as heretofore mentioned 
that if the Government can at this time establish the amount of the duties, 
there is ample ground for withholding the refunds until such duties are paid. 

We believe that at least with respect to the 18 entries outlined above, the 
Government’s claim for duties is clearly established. 

It is therefore the recommendation of this office that the refunds in the sum 
of $19,603.34 be used by the Government in part payment of this claim for 
duties plus interest thereon. 

In letter dated June 13, 1936, the Bureau of Customs concurred in 
the recommendation contained in the report, supra. 

The briefs submitted in support of your claim stress the point of 
the Government’s apparent inability at this time to show specifically 
all of the entries that are involved in the Government’s claim. Hav- 
ing in view the long lapse of time between the liquidation of the 
entries in 1910 for the refunds represented by the subject checks and 
the time of filing claim in the matter in 1935—approximately 25 
years—it is readily apparent that such seeming inability to prove by’ 
complete documentary evidence all of the items that may be involved 
in the entire claim is due to a condition brought about by the failure 
of the decedent and his estate to timely assert the instant claim and 
the decedent’s act in absenting himself from this country making it 
impossible to serve due process upon him for the purpose of adjudi- 
cating the matter. Certainly such a self-wrought condition may not 
be availed of by you as administrator of the decedent’s estate to 
defeat the Government’s claim. Sufficient facts, which are of neces- 
sity peculiarly within the knowledge of the Customs Bureau, are con- 
tained in the report, supra, and sufficient documentary evidence has 
been identified by the administrative office to establish a prima facie 
claim against the decedent’s estate in the matter, and technicalities 
may not be indulged in, as is now attempted, to prevent the doing of 
substantial justice. 

Another point which is strongly urged in the submitted briefs is 
that there is no authority in this office to set off the Government’s 
indebtedness reported here against the amount otherwise due as 
refund of duties paid—citation having been made to the act of March 
3, 1875, 18 Stat. 481, as amended by the act of March 3, 1933, 47 Stat. 
1516. The authority and responsibility of the accounting officers of 
the Government to consider both debits and credits in the settlement 
of claims for and against the United States; that is, to apply an 
amount otherwise found due a claimant on one account in liquida- 
tion or reduction of an amount found due from the claimant to the 
United States on some other account, is not dependent on the act of 
March 3, 1875, as amended by the act of March 3, 1933, except in the 
case of a judgment against the United States, but exists by virtue of 
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section 305 of the Budget and Accounting Act of June 10, 1921, 
42 Stat. 24, which provides as follows: 


Section 236 of the Revised Statutes is amended to read as follows: 

“All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office.” 


See in this connection 1 Comp. Gen. 605; 14 id. 849. 

In further support of the right of this office to consider debits and 
credits in the settlement of claims for and against the Government, 
your attention is invited to the holding in Taggart v. United States, 
17 Ct. Cls. 322, at page 327, as follows: 


Where a person is both debtor and creditor of the United States, in any 
form, the officers of the Treasury Department, in settling the accounts, not 
only have the power, but are required in the proper discharge of their duties, to 
set off the one indebtedness against the other, and to allow and certify for 
payment only the balance found due on one side or the other. Section 1766 
of the Revised Statutes so provides, and special provisions on the subject, to 
meet the case of judgments recovered against the United States “or other 
claim duly allowed by legal authority”, are made by the act of March 3, 1875, 
ch. 149 (1 Supplmt. to R. S., p. 185). But the right of set-off in such cases 
exists independently of those special enactments and is founded upon what is 
now section 236 of the Revised Statutes, as follows: 

“Sec. 236. All claims and demands whatever, by the United States or against 
them, and all accounts whatever in which the United States are concerned, 
either as debtors or creditors, shall be settled and adjusted in the Department 
of the Treasury.” 

The duty of the accounting officers in matters of set-off has frequently been 
recognized by the courts. (McKnight’s case, 13 C. Cls. R. 306, affirmed on 
appeal; Bonnafon’s case, 14 C. Cls. R., 489.) * * * 


Obviously, therefore, the contention made that there is no right in 
this office to make proper offset without a judicial determination of 
the Government’s claim in this matter is without merit. 

In view of the facts of record and the circumstances appearing, 
your claim must be and is disallowed. Settlement will issue in favor 
of the Treasurer of the United States for the amount of the involved 
checks reported to have been covered into the appropriation account 
“Outstanding liabilities”, with direction that said amount be applied 
as partial liquidation of the Government’s claim as reported by the 
administrative office. 


(A-80578) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—ERRONE- 
OUS PAYMENTS BECAUSE OF CONFUSION OF NAMES—FURTHER 
LIABILITY UNDER ADJUSTED-SERVICE CERTIFICATE INVOLVED 


Where, due to a mistake of fact and in the absence of fraud, the Veterans’ 
Administration makes final settlement on an adjusted-service certificate of 
a live veteran on the basis that he is dead; to the designated beneficiary 
described as the wife of the veteran, and there is satisfactory evidence of 
a common-law marriage, there is no further liability on the Government 
under said certificate, such payment to be regarded as applied to the 
support of the wife or as otherwise constituting a payment to him through 
the doctrine that the man and wife are one in the eyes of the law. 
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Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
October 13, 1936: 


There has been considered the question presented in your letter of 
September 18, 1936, as follows: 


An adjusted service certificate was issued to Harry Western Rhodes, A-66682, 
effective May 1, 1929, in the amount of $760.00. In filing application for his 
adjusted service credit the veteran named his wife, Mary Rhodes, as beneficiary. 
On May 1, 1931, the veteran pledged his adjusted service certificate with the 
office of this Administration at Oklahoma City, Oklahoma, as collateral security 
for a loan of $380.00, one-half of the face value thereof. 

When a death certificate was received in the Veterans’ Administration show- 
ing that Harry Rhodes, XC—845821, died at Middle Hope, New York, on March 
19, 1932, the case was confused with that of Harry Western Rhodes, A-66682, 
and Mrs. Mary Rhodes, wife and beneficiary of Harry Western Rhodes, 
A-66682, was informed on May 14, 1932, of her rights as designated beneficiary 
of his adjusted service certificate and requested to submit a certified copy of 
the public record of the death of the veteran and Demand for Payment (form 
582) at which time the matter of settlement of the adjusted service certificate 
would be given consideration. 

A communication was received from Mrs, Rhodes dated May 27, 1932, in 
which she stated that she would be pleased to obtain a certified copy of the 
public record of the death of Mr. Rhodes, but that she had no idea as to 
where such copy might be obtained and requested that she be informed by 
wire the place from which the certified copy could be procured. In a com- 
munication from Mrs. Rhodes dated June 8, 1982, she stated “Your letter of 
May 14th stated your records showed him deceased and I would like to have 
some data as to where your records came from as Mr. Rhodes left me almost 
a year ago on search of work and have been unable to hear from him. 
Needless to say your letter has almost driven me crazy and I have looked in 
vain for your reply to my letter of May 27th.” She was informed on June 9, 
1932, that there had been received a death certificate which showed that 
Harry Rhodes died at Middle Hope, New York, on March 19, 1932, and there- 
fore it would not be necessary for her to furnish a death certificate. 

Upon receipt of the Demand for Payment (form 582) properly executed, ad- 
judication was made in favor of Mrs. Mary Rhodes, wife and beneficiary of 
Harry Western Rhodes, A-66682, and a check in the amount of $364.89, the bal- 
ance due her as beneficiary after deducting $395.11, representing loan obtained 
by the veteran with interest to and including March 19, 1932, was mailed to her 
at post-office box 619, Oklahoma City, Oklahoma. At the time of this settlement 
the veteran’s adjusted service certificate was cancelled and forwarded to the 
General Accounting Office. 

The records show that two applications (form 1701) were executed which 
were acknowledged by the office of this Administration at Oklahoma City, Okla- 
homa, on February 17, 1986, and April 13, 1936, respectively. On June 12, 1936, 
that office forwarded one application to central office, which was the first 
information received in the central office that Harry Western Rhodes, A-66682, 
was still alive. A thorough search of the records has failed to disclose its 
whereabouts and that office has been requested to forward the other application 
to the central office as promptly as possible. 

An effort was made to communicate with Mrs. Mary Rhodes on June 25, 1936. 
The communication forwarded to her at the latest address of record, post-office 
box 619, Oklahoma City, Oklahoma, was returned unclaimed. The office of this 
Administration at Oklahoma City, Oklahoma, has been requested to ascertain 
her whereabouts and obtain a refund of the amount of $364.89 paid to her in 
error as the result of the confusion of the records. 


- * * - - * . 


As settlement of this veteran’s adjusted service certificate has already been 
effected with the designated beneficiary and the adjusted service certificate 
eancelled and filed with the General Accounting Office, the above facts in the 
ease are submitted for your consideration and decision as to whether or not, 
under the circumstances, the Veterans’ Administration may certify a voucher 
in settlement direct with the veteran of any balance of his adjusted service 
certificate after deducting the loan which he obtained from the office of this 
Administration at Oklahoma City, Oklahoma, with interest through September 
80, 1931. 
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In a letter dated September 12, 1936, to Congressman George N. 
Seger, the veteran stated : 

The Mrs. Mary Rhodes named as my beneficiary on my certificate A-66682 
was not my legal wife, as we were never married, but it is true we lived 
together for several years. 

However we separated on or about May 1, 1931, and I have not seen or 
heard from her from that date to this. I left Okla. May 2, 1931, and came to 
N. Y. State but never have been in Middle Hope, N. Y. I see no reason why 
I should be blamed for hiding from said Mrs. Rhodes. 

The veteran fails to state the reason for his “separation” from his 
wife. In this connection the file shows that in a letter dated June 8, 
1932, to the Veterans’ Administration Mrs. Rhodes stated in part: 

* * * Mr. Rhodes left me almost a year ago on search of work and have 
been unable to hear from him. * * * 


Under the World War Adjusted Compensation Act, as amended, 
the validity of the designation of a beneficiary for the proceeds of an 
adjusted service certificate is in no wise dependent upon any relation- 
ship between the designated beneficiary and the veteran. Hence, the 
validity of the designation of beneficiary here may not be questioned 
by the veteran upon the ground that he was not legally married to 
the beneficiary designated by him as his wife, as he now alleges. 

The veteran’s domicile prior to his alleged separation from his 
wife appears to have been Oklahoma. While he states he was never 
legally married to Mrs. Rhodes, he admits having lived with her 
“for several years” under the ostensible relationship of man and wife 
and, in the absence of any legal impediment, such living together 
constitutes a common-law marriage, which, under the laws of Okla- 
homa, is recognized as a valid marriage. It is a general law of 
domestic relations that the husband is required to support his wife 
and this appears a statutory requirement in the State of Oklahoma. 
Whether the veteran separated from his wife with the view of not 
returning, or left in quest of work as alleged by Mrs. Rhodes, the 
fact remains that the veteran, as husband, was nevertheless under 
duty to support his wife, and while his adjusted-service certificate 
under a mistake of fact was paid to his wife, as designated beneficiary, 
such payment may now be viewed as applied to the support which he 
otherwise would have been required to furnish, or as otherwise con- 
stituting a payment to himself through the doctrine that man and 
wife are one in the eyes of the law—the action of the wife in the 
matter of perfecting her claim having been bona fide. Cf. A-57909, 
November 20, 1934, and A-75119, July 23, 1936, to you. 

In view of the facts of record and the circumstances appearing, 
it must be held that the Government’s liability under the veteran’s 
adjusted-service certificate has been extinguished by the payment of 
the veteran’s certificate to his wife and that there is therefore no 
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appropriation available for any further payment on said certificate— 
the matter being now for adjustment between the veteran and his 
wife. 


You are advised accordingly. 


(A-80669) 


CONTRACTS—LIQUIDATED DAMAGES AND EXTENSIONS OF TIME— 
CONTRACTING OFFICERS’ AUTHORITY 


The authority of contracting officers to grant an extension of time for the 
completion of a contract is derived from and limited by the terms of the 
contract, and their functions, as to liquidated damages, are limited to a 
determination and report of the facts relating to the extent and causes of 
delays, the legal determination as to whether, under the reported facts, 
the contractor should be charged with liquidated damages for the delays in 
performance being for determination by the General Accounting Office and 
the courts. 

Where, under contracts for the construction of buildings, provision is made for 
liquidated damages for delays in completion except for causes as set forth 
in the contract, unless the contractor, within a stipulated time, which 
may be extended by the contracting officer as provided in the contract, 
notifies in writing of the delays, the time for completion may be extended 
if found justified, notwithstanding contractor failed to make notification 
within the stipulated period, if an extension of the time for such giving 
of notice is found justified and is given in accordance with the contract 
terms, but the question whether the delay did or did not cause any actual 
damage is not for consideration in connection with such extensions. 


Acting Comptroller General Elliott to the Chairman, The United States Texas 
Centennial Commission, October 13, 1936: 


There has been received a letter dated September 14, 1936, from 
the executive secretary of your Commission, as follows: 


Under date of February 25, 1936, a contract was entered into by and betweew 
the United States of America and the Texas Centennial Central Exnosition 
for the construction of a building to house the exhibits of the Government of 
the United States at the Texas Centennial Central Exposition in Dallas, Texas 
according to approved plans and specifications, this contract being designated 
TE-8, a duplicate original of which is on file in your office. 

Under date of March 5, 1936, a similar contract was entered into by and be- 
tween the United States of America and the Texas Centennial Central Exposi- 
tion for the construction of a building to house a Government exhibit of the 
progress and development of the Negro at the Texas Centennial Central Expo- 
sition, Dallas, Texas, this contract being designated TE-9 and a duplicate 
original was placed on file in your office. 

The completion date for each of the above-mentioned buildings was desig- 
nated May 15, 1936. The contracts further provide that liquidated damages 
may be assessed in the sum of $100.00 for each day thereafter that the work 
of the General Contractor remains incomplete and unacceptable to the 
architect. 

Attached are two letters from the Texas Centennial Central Exposition 
under date of July 17, 1936, respecting acceptance of the completed buildings 
by the Government on July 15, 1936, for the Federal Exhibits Building and 
June 17, 1936, for the Federal Negro Exhibits Building. The letters also re- 
quest that an extension of time be granted from the completion date as speci- 
fied in the contracts (May 15, 1936) to actual completion dates as stated above. 

In the case of the Federal building, the Government suffered no loss as a 
result of this delay and it is the earnest desire of the contracting officer and 
myself to grant an extension, if it may properly be done. 
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In the case of the Negro building, the delay did not affect in any way the 
opening of the building on schedule time, which was June 19, and the contract- 
ing officer and I are both willing also to accede to an extension in this instance. 

A decision is, therefore, requested if, under the terms of the contracts, the 
contracting officer may legally grant these extensions. 

All extra orders under the contracts for the Federal buildings are now being 
placed in order for forwarding to the General Accounting Office. 


The letters mentioned in the above-quoted letter are signed by 
George L. Dahl, as centennial architect and technical director, who, 
presumably is an official of the Texas Centennial Central Exposition. 

The letter relating to contract TE-8 is as follows: 


In accordance with the terms of the contract the Federal Exhibit Building 
was due to be completed on May 15, 1936. The fact of the matter, the Federal 
Exhibit Building was in such shape that the United States Government could 
occupy the building without any inconvenience and it was occupied on that 
date, but due to certain extra changes, etc., we recommend that an extension 
of time from May 15, 1936, until July 15, 1986, be granted to the Texas Centen- 
nial Central Exposition because of the following conditions: 

a. Changes in kitchen: Final instructions received on June 20 and final 
construction completed July 15. 

b. Extra occasioned by the Acheson map murals. 

ec. Change in reception-room decorations and floor coverings. 

d. Extra for fish pool in Department of Commerce space. 

e. Foundation for Treasury Department. 

f. Thresholds for doors nos. 151, 152, 178, 179, and 180. 

g. Extra for wiring to exhibit partitions. 

h. Extra for screens for windows of offices and toilets. 

i. Changes in lobby information booth. 

j. Mechanical changes for exhibit section including gas piping, fire-hose 
cabinets, and sinks. 

k. Extra drinking fountains. 

1. Extra involving platform and walk for doors 179 and 180. 

m. Extra involving purchase of floor lamps for offices. 

n. Extra for closing up the rear of the eagle at top of tower. 

The building has been completed in accordance with plans and specifications 
and ag per contract, and as architect for the Texas Centennial Central Expo- 
sition and the United States Government, I recommend that you grant an ex- 
tension of time as noted above, and also give formal approval and acceptance 
of the building. 


The letter relating to contract TF-9 is as follows: 


The Texas Centennial Central Exposition, contracting party for the United 
States Negro Exhibit Building, requests final approval of the Centennial 
Commission on the above mentioned building as of the date of June 17, 1936. 

The contract documents call for completion on May 15, 1936, but because 
of the following conditions the Texas Centennial Central Exposition requests 
an extension of time from May 15, 1936, to June 17, 1936: 

a. Misunderstanding in fire-protection lines. 

b. Misunderstanding of color scheme and interior painting of the Negro 
Exhibit Building. 

ec. Additional wiring required for the Negro exhibit section, as stated in 
letter dated June 17, 1936, and signed by Wm. H. Harris, building superin- 
tendent. 

The building was completed and ready for occupancy on May 15, 1986. The 
misunderstandings as mentioned above, because of the items as listed, did 
not in any way affect the occupancy of this building, and as architect for the 
exposition and the Federal Government, I recommend that you give formal 
acceptance of this building as of the date of June 17, 1936, and that the ex- 
tension of time requested be granted, without any liquidated damages. 


Article 9 of each contract clearly provides that the contractor 
shall not be charged with liquidated damages for delays resulting 
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from certain “unforeseeable causes beyond the control and without 
the fault or negligence of the contractor” provided, the contractor, 
within a stipulated period, notifies the contracting officer in writing 
of the causes of the delays. Upon the receipt of such a notice it 
becomes the duty of the contracting officer, the commissioner general 
for the Texas Centennial Exposition and Celebrations, to ascertain 
the facts and grant, or refuse to grant, an extension of the time for 
completing the contract according to whether in his judgment the 
causes of the delays justify an extension—question as to whether the 
delay did or did not cause any actual damage not being for 
consideration. 

It is to be noted that the contract grants to the contracting officer 
the exclusive authority to ascertain the facts and to grant such exten- 
sions; that the action of the contracting officer is final and conclusive, 
subject only to appeal, within 30 days, by the contractor to the head 
of the department concerned, the United States Texas Centennial 
Commission; and that the stated period of 10 days within which the 
contractor may give notice of the delays and the causes thereof may 
be extended by the contracting officer with the approval of the head 
of the department; and that such extension may be granted at any 
time prior to the date of final settlement of the contract. 

Apparently no notice was given by the contractor within 10 days 
from the beginning of any delay, nor does it appear that any finding 
or extension has been made by the contracting officer. Accordingly, 
unless the stipulated period for giving such notice be extended by 
the contracting officer with the approval of the head of the depart- 
ment, and unless the contracting officer ascertains the facts to be such 
as in his judgment justify, under the terms of the contract, the ex- 
tension of the time for completing the contract or contracts, then no 
extension can be made by the administrative office and there can be 
no remission of the liquidated damages. 

The authority of the contracting officer to grant an extension of the 
time for completing a contract is derived from and limited by the 
terms of the contract. With the exception of the acts that may be 
performed by administrative officers within the limits of such au- 
thority, their functions, in connection with extensions of time and 
liquidated damages, are limited to a determination and report of the 
facts relating to the extent and causes of the delays, and the question 
of law as to whether, under such reported facts, the contractor should 
be charged with liquidated damages provided in the contract for the 
delays in performance, is for determination by the General Account- 
ing Office and the court. 

As no findings of facts have been presented, the question involved 
may not be answered specifically. You may be advised, however, 
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that the stipulated time for the completion of the contract work can- 
not be extended in connection with either contract unless the facts as 
definitely found and reported by the contracting officer are such as to 
justify him in granting, by virtue of the authority vested in him by 
the terms of the contract, an extension of the time for the completion 
of the contract. 

In view of all the facts and circumstances appearing, it is suggested 
that the claim for final payment be transmitted to this office for set- 
tlement, accompanied by an administrative report showing all essen- 
tial facts relative to the date of completion, substantial and final; the 
contracting officer’s findings of fact as to the periods and causes of 
delays; extensions of time, if any; previous payments under the con- 
tract; and the Commission’s recommendations. 


(A-78432) 


INDIAN AFFAIRS—LOANS TO INDIANS FOR REHABILITATION— 
SECURITY REQUIREMENTS 


The provisions of sections 4 (a) and 4 (b), part IV-A of the Manual of In- 
structions, Indian Relief and Rehabilitation Fund, relative to security for 
loans, not being mutually exclusive, objection will not be made to a pro- 
posed loan from the appropriation “Emergency Relief, Interior, Indians, 
Loans and Grants to Indians for Rehabilitation, 1935-1937”, on the basis 
of livestock and other personal property as security, notwithstanding the 
applicant is also possessed of sufficient trust lands to meet security re 
quirements. 


Acting Comptroller General Elliott to the Superintendent, Pima Indian Agency, 
October 14, 1936: 


Consideration has been given to your letter of June 9, 1936, as 
follows: 

We are transmitting for the purpose of obtaining a preaudit, the following 
copies of supporting papers to a proposed expenditure from the appropriation, 


005112-8 Emergency Relief, Interior, Loans and Grants to Indians for Re- 
habilitation—1935 to 1937: 


I Oe TORR cceiinatninimnetinetginatheiaelenaes I. R. & R. form 4a 
I I a tema inon Rieectaamanriahereaiee I. R. & R. form 4b 
Ee LOR : FOREN, deepened sthenrtninentinnda~nnait I. R. & R. form 4e 


The application for loan seems to comply with all the prescribed rules, but 
the loan agreement offers livestock and other personal property as security, 
whereas, part 4-A, page 2, of the regulations laid down by the Indian Office, 
under date of March 6, 1936, in connection with the Indian relief and rehabili- 
tation program, under the title “Security for Loans”, reads as follows: 

“Class A: Indians owning trust or restricted land that is capable of return- 
ing sufficient income fully to assure final repayment of the loan. Loans to 
Indians of this class will stand as a charge and lien against the trust or re- 
stricted property and funds of, and accruing to, the borrower or his heirs, in- 
cluding any shares in tribal assets and crops, livestock, and other production. 

“Class B: Indians not owning sufficient trust or restricted land which is 
capable of returning sufficient income fully to assure final repayment of the 
loan. Loans made to Indians of this class shall be fully secured by first lien 
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or chattel mortgage on property purchased with the proceeds of the loan, first 
lien on other property of the borrower, including crop liens, assignments of 
income, or other acceptable security.” 

It will be noted that these regulations accept such security as offered only 
when the Indian “does not own sufficient trust or restricted lands capable of 
returning sufficient income fully to assure final payment of the loan.” In the 
instant case the applicant is possessed of sufficient trust lands to meet the 
security requirements, and, aS we interpret the regulations referred to, such 
lands should be pledged in preference to the personal property offered. How- 
ever, we hesitate to proceed further with this transaction in view of the facts 
recited below: 

The lands that would be pledged are those lands covered by Trust Patent 
No. 387,179, issued by the United States on February 25, 1914, to William Good- 
win, av Indian. This trust patent holds the lands in trust for a period of 25 
years, and at the expiration of the trust period guarantees to convey a patent 
in fee discharged of said trust and free from all charge and encumbrance what- 
soever. The General Allotment Act under which these lands were allotted and 
trust patent issued provided also as follows: 

“Section 354. No lands acquired under the provisions of section 331 to 334, 
inclusive, and 336 shall, in any event, become liable to the satisfaction of any 
debt contracted prior to the issuing of the final patent in fee therefor. (June 21, 
1906, c. 3504, 34 Stat. 327.)” 

In our opinion we have statutory restrictions against a procedure authorized 
by the rules and regulations cited. While the applicant in this case is one 
who in all respects merits the loan he seeks, and we would like to pass this 
transaction on in his favor, before going further we seek a preaudit and a 
proper ruling, in order that we may be certain of legally handling this and 
other similar cases now contemplated. 

If legislation subsequent to the passage of the General Allotment Act, permit- 
ting encumbrance of trust patented lands has been enacted, please cite references 
thereto. 

On account of the limited time that the funds involved will be available, it 
is requested that prompt action be taken on this letter. 


In response to request of this office to the Secretary of the Interior 
for his views and recommendation in the matter, there was received a 
letter dated October 3, 1936, as follows: 


There is returned herewith a letter dated June 9, 1936, with enclosures from 
the superintendent of the Pima Indian Agency. This is in reply to your letter 
of September 19, file reference A-78432. 

The apparent conflict between the Manual of Instructions, Indian Relief and 
Rehabilitation Fund, and the provisions of the act of June 21, 1906, 34 Stat. 
327 (title 25, section 354, U. 8. Code), probably arises due to an ambiguity in 
the language set forth under part IV A, sections 4 (a) and 4 (b). 

Although it is stated that “loans to Indians of this class will stand as a 
charge and lien against the trust or restricted property”, it was intended that 
only the income or proceeds from the use of such land were to represent 
security for the loan. In fact such procedure in connection with regular re- 
imbursable loans is a practice of long standing and one which has been 
accepted by your office. In drawing up the Manual of Instructions for the 
Rehabilitation Fund, it was presumed that procedure in regard to loans would 
be similar to that in connection with regular reimbursable loans. When viewed 
in this light it is our opinion that no statutory restrictions regarding trust 
patented lands have been overstepped. 

The superintendent has also apparently regarded the provisions of sections 
4 (a) and 4 (b) as mutually exclusive. Such is not the case. Even if an 
Indian does own sufficient trust or restricted lands capable of returning suffi- 
cient income to assure final payment of the loan, that does not preclude the 
possibility of further security in a first lien or chattel mortgage on other 
property of the borrower such as crop liens, assignments of income, or first 
liens on property purchased with the proceeds of the loan. The classification 
of prospective borrowers as to those owning and those not owning trust land 
was made in order to more closely align the rehabilitation loans with the prac- 
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tice followed in the past in regard to regular reimbursable loans which have 
always had the acceptance of your office. 

The application for a loan of $250.00 to William Goodwin, a copy of which 
was attached, indicates that the applicant is apparently a good risk and the 


proposed loam is directly in line with the purposes of the rehabilitation allot- 
ment and is hereby approved. 


As stated in letter of October 3, supra, the provisions of sections 
4 (a) and 4 (b), part IV A of the Manual of Instructions, Indian 
Relief and Rehabilitation Fund are not mutually exclusive. Accord- 
ingly, in the audit of your accounts this office will not be required 
to object to the proposed expenditure under the appropriation in 
question, if otherwise correct. 

Memorandum voucher with supporting papers is returned. 


(A-80855) 


CONTRACTS—INABILITY OF PERFORMANCE—DELAYS BY THE 
GOVERNMENT 


A contractor is not to be regarded as in default, and may be excused from 
further performance under a contract for dairy loam, the taking of which 
was to be effected by the Government, where he was able to furnish only 
a small portion when called upon due to extended delay by the Government, 
the centract having contemplated prompt performance, and having obligated 
the Geverument for payment of only such material as was actually hauled 
away. 


Acting a ed General Elliott to the Secretary of the Treasury, October 
There has been received your letter of September 23, 1936, and 
accompanying papers, relative to the contract of Mr. G. C. Pilant 
of Crowley, Tex., for furnishing dairy loam to the Works Progress 
Administration for use in district no. 7 of the State of Texas. 

You request decision whether under the facts hereinafter summa- 
rized the contractor should be regarded as in default. 

By the terms of the contract—bid dated March 18, 1936, accepted 
March 19—the contractor agreed to furnish the Works Progress Ad- 
ministration with 1,000 cubic yards of dairy loam “f. 0. b. loam loca- 
tion,” the material to be taken by Works Progress Administration 
Jabor and equipment and payment to be made only for material actu- 
ally hauled away. Purchase orders for an aggregate of 1,000 cubic 
yards of dairy loam were issued on March 19, 1936. However, the 
Works Progress Administration delayed the taking of any material 
until July 1936, approximately 444 months after the date of the 
purchase order. In the meantime, the contractor had sold the major 
portion of his land upon which the loam was located and had avail- 
able only 56 cubic yards of such material, which quantity has been 
taken by the Works Progress Administration. 
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Paragraph 9 of the special notice to bidders, to which you invite 
attention, provides as follows: 


Bidders are required to fill in the following clause: 

I, or we, will commence delivery within 10 calendar days from date of receipt 
of award, and will complete delivery in 60 calendar days from date of receipt 
of award. “Shipment” cannot be construed as meaning “delivery.” 


The use of this common and more or less standard paragraph was 
not appropriate in the instant contract. However, it appears clear 
that the contract contemplated prompt performance; that the taking 
of the loam was to be effected by the Government; and that the Gov- 
ernment was obligated to pay for only such material as was actually 
hauled away. Under such circumstances it was not incumbent on the 
contractor to hold himself in a position to perform for more than a 
reasonable time. See in this connection decisions of February 28, 
1936, A-70909, and April 14, 1986, A-71662, to you. 

Accordingly, the contractor is not to be regarded as in default but 
may be released from further performance. 


(A-72846) 


PURCHASES—FEDERAL PRISON-MADE GOODS—EMERGENCY 
CONSERVATION WORK FUNDS 


The holding in decision A-72846 of April 14, 1936, that moneys made available 
by the Emergency Relief Appropriation Act of April 8, 1935, for emer- 
gency conservation work are not available for the purchase of Federal 
prison-made goods, is equally applicable to funds made available for such 
work under the First Deficiency Appropriation Act, fiscal year 1936, ap- 
proved June 22, 1936. 


Acting Comptroller General Elliott to the Secretary of War, October 15, 1936: 


There has been received your letter of September 28, 1936, as 
follows: 


Reference is made to your decision A-72846, dated April 14, 1936, wherein 
it was held that the purchase of articles and supplies manufactured in Federal 
prisons from the appropriation made by the Emergency Relief Appropriation 
Act of April 8, 1935, would be contrary to the major purpose of the statute 
“to provide relief, work relief, and to increase employment by providing for 
useful projects.” 

For the period April 1, 1935 to June 30, 1986, funds for the operation of the 
emergency conservation work were allocated from the Emergency Relief Ap- 
propriation Act of April 8, 1935, and necessary instructions were issued relative 
to the procurement therefrom of articles and supplies manufactured in Federal 
prisons. 

An appropriation for the emergency conservation work during the period 
July 1, 1986 to March 31, 1937, is contained in the First Deficiency Appropria- 
tion Act, fiscal year 1936, approved June 22, 1936. 

Your decision of April 14, 1936, above noted, had specific reference to the 
provisions of the Emergency Relief Appropriation Act of April 8, 1985, and 
applied to the emergency conservation work by reason of the fact that funds 
for the operation thereof were allocated from the said Emergency Relief 
Appropriation Act. Since the work is now being carried on under the appro- 
priation for “emergenuy conservation work” contained in the First Deficiency 
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Appropriation Act, fiscal year 1936, cited above, decision is requested whether 
your decision of April 14, 1936, above referred to, applies to the work being 
carried on under this later appropriation. 


What was said in decision of this office of April 14, 1936, A—72846, 
with reference to the purchase of articles and supplies manufactured 
in Federal prisons where payment therefor is to be made from 
moneys made available by the Emergency Relief Appropriation Act 
of April 8, 1935, is equally applicable to funds made available for 
emergency conservation work under the act of June 22, 1936. See 
in this connection decision of July 3, 1936, 16 Comp. Gen. 5. The 
question presented is answered accordingly. 


(A~76992) 


FEDERAL HOUSING ADMINISTRATION—DEFAULTED MODERNIZATION 
LOAN ACCOUNTS—DISPOSITION OF CASES INVOLVING BALANCES 
NOT COLLECTIBLE BY THE ADMINISTRATOR 


The act of April 3, 1986, 49 Stat. 1187, having amended title I of the National 
Housing Act, to provide that the Administrator “shall have the power 
* * * to collect or compromise all obligations assigned to or held by 
him and all legal or equitable rights accruing to him in connection with 
the payment of such insurance until such time as such obligations may 
be referred to the Attorney General for suit or collection”, such claims 
may be referred directly to the Attorney General for suit or collection 
even though the Administrator is authorized to sue and be sued, all cases 
involving items believed by the Administrator to be uncollectible to be 
transmitted to the General Accounting Office, with administrative reports 
and recommendations, for such further action as required by the law 
and the facts. 16 Comp. Gen. 72, amplified. 


Acting Comptroller General Elliott to the Administrator, Federal Housing Ad- 
ministration, October 15, 1936: 


There was received August 11, 1936, a letter dated July 28, 1936, 
from the general counsel, Federal Housing Administration, as 
follows: 


This will acknowledge your letter of July 27, 1936, addressed to the Admin- 
istrator, and referring to the collection procedure of the Federal Housing 
Administration, which reads in part as follows: 

“In the instant matter relating to defaulted modernization loan accounts 
which have been insured under title I of the National Housing Act of June 27, 
1934, 48 Stat. 1246, as amended by the act of August 23, 1935, 49 Stat. 722, 
there appears to be no applicable statute providing for any disposition of the 
said accounts contrary to the usual procedure in similar cases as above set out. 
Accordingly, you are advised that in all. cases such as those referred to in 
your submission of June 13, 1936, arising under title I of the National Hous- 
ing Act, where the balance due the Government cannot be collected by you 
without reference to the Department of Justice—it being noted in this con- 
nection that the act of August 23, 1935, 49 Stat. 722, amending the National 
Housing Act, authorizes you in your official capacity ‘to sue and be sued in 
any court of competent jurisdiction, State or Federal’—there should be trans- 
mitted to this office the original papers pertaining to such claims, together 
with a complete report of all pertinent facts and circumstances and an admin- 
istrative recommendation, It will then be for this office to determine what 
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further action, if any, should be taken to attempt collection in individual 
cases.” 

It appears, from the quotation set forth above, that the amendment to title I 
of the National Housing Act contained in Public, No. 486, 74th Congress, sec. 1 
(c), has not been considered. This section reads in part as follows: 

“(c) Notwithstanding any other provision of law, the Administrator shall 
have the power, under regulations to be prescribed by him and approved by 
the Secretary of the Treasury * * * to collect or compromise all obliga- 
tions assigned to or held by him and all legal or equitable rights accruing 
to him in connection with the payment of such insurance until such time as 


such obligations may be referred to the Attorney General for. suit or col- 
lection.” 


The above-quoted provisions, together with the proyisions authorizing the 
Administrator to sue and be sued, would seem to remove the Federal Housing 
Administrator from the application of section 236 of the Revised Statutes, as 
amended by the act of June 10, 1921, 42 Stat. 24, and to authorize the Adminis- 
trator to take all steps necessary for collection, including the reference to the 


Attorney General for suit of all cases in which he may determine suit should 
be filed. 


In view of the above, your opinion is respectfully requested as to the method 
of operation suggested in our submission of June 13, 1936. It is understood, 
of course, that when the Federal Housing Administration refers a ease to the 
General Accounting Office with a recommendation that it be marked closed, 
such a recommendation is not intended to limit the rights of the General Ac- 
counting Office to take such further action as it deems necessary if the recom- 
mendation of the Administrator is not agreed with. 

In view of the fact that the authority of law generally to compro- 
mise claims of the United States against debtors is conferred on cer- 
tain officials, it necessarily required a specific statute to remove the 
claims of the Federal Housing Administration from the general rule 
and authorize the Administrator to compromise particular claims, 
and it is clear from the above-quoted amendment, aet of April 3, 
1936, 49 Stat. 1187, that the law contemplates that such claims may 
be referred directly to the Attorney General for suit or collection 
even though the Administrator is authorized to sue and to be sued. 

‘Of course, in matters referred here, the administrative recom- 
' mendation is always given very careful consideration, and it is noted 
that there appears no intention in the Federal Housing Administra- 
tion to urge any limitation on the duties and responsibilities of this 
Office in cases with respect to which this Office does not agree with the 
administrative recommendation. With this understanding there ap- 
pears no objection to the procedure suggested in a copy of your let- 
ter of May 19, 1936, which accompanied your letter of June 13, 1936, 
that all cases involving items believed by the Federal Housing Ad- 
ministration to be uncollectible should be transmitted to this Office 
with copies of the investigators’ reports and the findings or adminis- 
trative recommendations based thereon. After such reports have 
been received, they will be examined, and if there is agreement with 
the administrative recommendations, a record of the debt will be 
made and the papers filed for such future action as may be necessary 
or desirable. If the administrative recommendations should be ques- 
tioned a letter to that effect will be sent to the Federal Housing 
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Administration requesting such additional report, etc., as may be 
desirable, and such further action will be taken as may be required 
by the law and the facts. 

You are advised accordingly. 


(A-80453) 


APPROPRIATIONS—SNOW SURVEYS—AVAILABILITY FOR PURCHASE 
OF SUBSISTENCE SUPPLIES—LODGING AND SUBSISTENCE FOR 
FIELD PARTIES 


The appropriation made by the act of June 4, 1936, 49 Stat. 1448, under the 
heading “Bureau of Agricultural Engineering”, is available for the purchase 
of subsistance supplies to be cached for emergency use by field parties in 
making the snow surveys authorized by the appropriation. 

Sections 207 and 208 of the Economy Act of June 30, 1932, 47 Stat. 405, requiring 
that reimbursement for subsistence expenses to employees in a travel status 
be on.a per diem basis only, do not preclude the furnishing of subsistence 
supplies and lodging in kind to employees in field parties not paid a per diem 
in lieu of subsistence, or to those paid a per diem provided the proper 
deductions are made from the per-diem allowance in accordance with sec- 
tion 47 (a) of the Standardized Government Travel Regulations. 


Acting Comptroller General Elliott to the Secretary of Agriculture, October 


5, 1936: 


Your letter of October 5, 1936, in response to letter of this office 


September 17, 1936, is as follows: 


Reference is made to your letter of September 17, 1936 (A-—80453), in refer- 
ence to voucher in favor of Gates & Lydiard, Groceteria Super-Food Market, 
Medford, Oregon, in the amount of $10.61 submitted on schedule no. 294B by the 
Bureau of Agricultural Engineering, Department of Agriculture, covering certain 
subsistence supplies delivered July 6, 1986. 

This voucher was submitted to your office for preaudit and was returned with- 
out certification on August 24, 1986, in accordance with Preaudit Difference 
Statement of that date with the statement that the purchase of subsistence 
supplies is not authorized by the appropriation act. This voucher was returned 
to your office for further consideration on August 26, 1936, with a statement from 
the administrative officer of the Bureau of Agricultural Engineering, a copy of 
which is attached. Your letter of September 17, 1936, requests that evidence 
be furnished as to the status of the employees conducting the surveys and the 
condition of their employment, and also as to the past practice of the Bureau 
of Agricultural Engineering in making snow surveys in the Western States. 

The employees making the surveys are employed under letter of authority 
especially for this work and designated as “snow surveyors” and are men secured 
in the locality of the snow courses, since it is necessary that for this work we 
employ men who are familiar with the country and able to withstand the hard- 
ships of the mountains in the winter months. The snow surveyors are sent out 
in groups of two or more because of the dangers involved in traveling in such 
country alone and are paid for their services only and are not granted any 
per diem in lieu of subsistence expenses because the trips from the base station 
are usually made in a day’s time and on few occasions require two days to 
cover a particular snow course. The food which has been cached along the 
courses is an emergency supply only and is used only when necessary to take 
meals away from their base station. Since no per diem in lieu of subsistence 
is authorized, there is, of course, no deduction to be made as required by para- 
graph 47 of the Standardized Government Travel Regulations. 

There may be times when regularly appointed employees of the Bureau of 
Agricultural Engineering who are authorized a per diem in lieu of subsistence 
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while away from their official station are required to be on the snow courses 
with the snow surveyors, and it is necessary that they take their meals from 
the subsistence supplies purchased by the Government. When such is the case, 
these employees are required to deduct from their per diem allowance one-fifth 
of the authorized per diem rate for each meal furnished without charge by the 
Government, 

The appropriation sought to be charged in this instance was made 
in the act of June 4, 1936, 49 Stat. 1448, under the heading “Bureau 
of Agricultural Engineering”, and provides specifically for “snow 
surveys and forecasts of irrigation water supplies.” 

In view of the nature of the work involved, and the facts and 
explanations stated in your letter, the cost of subsistence supplies 
purchased and cached for use if and when needed by the snow sur- 
veyors, may be regarded as a necessary expense of the snow surveys 
for which the appropriation has provided. 

The purpose of sections 207 and 208 of the Economy Act of June 
30, 1932, 47 Stat. 405, amending the Subsistence Expense Act of 
1926, requiring that reimbursement for subsistence expenses to em- 
ployees in a travel status be on a per diem basis, only, was not 
intended to, and does not, preclude the administrative office from fur- 
nishing subsistence supplies and lodging in kind to employees in 
field parties who are not paid a per diem in lieu of subsistence, or 
to those who are paid a per diem, provided the proper deductons are 
made from the per diem in accordance with section 47 (a) of the 
Standardized Government Travel Regulations. 13 Comp. Gen. 67; 
decision of March 16, 1933, A-47331. 

Accordingly, the voucher in question will be certified for payment 
in the regular course of business, if otherwise correct. 


(A-80384) - 


COMPENSATION OVERPAYMENTS—POSTAL EMPLOYEES—DATE OF 
DEATH AND JURISDICTION OF CIVIL SERVICE COMMISSION 


When the actual date of death of an employee has not been established by 
competent evidence, compensation is not payable beyond the last day he is 
known to have been alive. 

The Civil Service Commission is properly concerned with the adjustment of 

overpayments to postal employees in connection with claims for refund of 

retirement deductions because of the death of the employees concerned. 


Acting Comptroller General Elliott to the Acting Postmaster General, October 
1936: 


6, 





Your letter of August 31, 1936, which was followed by your letter 
of October 9, 1936, asking that the matter be expedited, is as follows: 


In three recent cases this office has been informed by the Civil Service Com- 
mission that they were in possession of information which indicated that over- 
payment of salary had been made in three instances of the death of postal 
employees. These were based on the date last seen alive as the official date in 
computing interest, in accordance with the decision of the Comptroller General 
dated September 27, 1928, in the case of Robert L. Dellinger, A-24334. 
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This inquiry concerns the final settlement of these accounts and to ascertain 
if it devolves upon the Civil Service Commission to be concerned with the state 
of postal appropriations as to overpayment and reimbursement. May we not 
allow the matter to proceed in the settlement of the postmasters’ accounts 
through the General Accounting Office in the usual way. 

There would seem to be some uncertainty as to who should direct the final 


settlement of these accounts where an overpayment of one day’s salary is 
alleged. 


If you concur, it would seem that the Post Office Department should circu- 
larize, or notify, all postmasters to ascertain the date last seen alive rather than 
to accept even the official public record as to date of death. May we have your 
advice on this with the proper decision authority. 


Postal appropriation accounts are maintained by this office. See 
act of March 3, 1875, 18 Stat. 343, as amended by the act of June 10, 
1921, 42 Stat. 24. While the Civil Service Commission is not directly 
concerned with the status of such appropriation accounts the Com- 
mission is, however, directly concerned in the administration of the 
retirement fund and if, in the adjudication of any claims involving 
the refund of any amount; in said fund, it is found on the basis of 
the facts then before it, that the employee or his estate may have been 
overpaid by a particular department it is the duty of the Commis- 
sion to report such facts to the department concerned or to this office 
or to both for consideration so that proper adjustment may be made 
before making a refynd of retirement deductions. It is obvious that 
the date of death of an employee who was in a pay status at time of 
death is an essential factor in the consideration of claims for refund 
of retirement deductions and it is only fitting and proper that, in the 
event of a discrepancy appearing between the date of death as re- 
ported to or found by the Commission and that used for final settle- 
ment by the department in which the person was employed at time 
of death, such discrepancy should be reported to the department con- 
cerned for reconciliation of records and adjustment of accounts, if 
necessary. However, in such cases, it has been the general practice 
of the Commission, before taking any action in the matter of apply- 
ing any part of the amount otherwise due as refund of retirement 
deductions against an overpayment of compensation, to refer the case 
here for consideration under the provisions of section 236, Revised 
Statutes, as amended by section 305 of the act of June 10, 1921, 42 
Stat. 24, as follows: 

All claims and demands whatever by the Government of the United States or 
against it, and all accounts whatever in which the Government of the United 


States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office. 


The decision of this office cited in your letter, supra, on which 
the action of the Civil Service Commission appears to have been 
based in the adjudication of the claims for refund of retirement 
deductions in the referred-to cases, involved the question as to the 
last date for which an employee could be paid when such employee 
disappears and is later found dead, the exact time of death being 
1184™—37——25 
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uncertain. The decision held in effect that when the actual date 
of the death of an employee has not been established by competent. 
evidence, compensation is not payable beyond the last day he is 
shown to have been alive. This principle was applied in 9 Comp. 
Gen. 111, the syllabus of which is as follows: 

Payment may be made to the one legally entitled thereto of the compensa- 
tion due a deceased employee of the United States up to and including the 
date of death, but payment may not be made to include any date later than 
that on which the employee was last known to be alive. 

This principle was applied, also, in A-29322, dated November 27, 
1929, and A-29671, dated December 5, 1929, involving claims for 
refund of retirement deductions then for adjudication by the Com- 
missioner of Pensions, Department of the Interior. 

The action of the Civil Service Commission in this matter, there- 
fore, was proper and if in the application of the rule above stated 
it is found in the cases alluded to that the employees or their estates 
were overpaid by your Department, appropriate claim should be 
filed by your Department with the Commission for deduction of 
the amount of the indebtedness from the amount in the retirement 
fund to the credit of the employee. If, upon submission of the matter 
here, it be determined that the Department’s claim is legal and proper 
upon the basis of the facts disclosed, appropriate instructions will 
issue for adjustment of the applicable funds and of the accounts of 
the postmasters involved, if necessary. Action should be accordingly. 

With respect to the matter stated in the concluding paragraph of 
your letter, you are advised that in the class of cases here involved all 
postmasters should be instructed, by appropriate regulations or other- 
wise, to apply hereafter the principle above stated where the exact 
date of death of an employee cannot be established by competent 
evidence. 


(A~78350) 


TRANSPORTATION REQUESTS—USE IN PLACING PROSPECTIVE EM- 
PLOYEES AT FIRST DUTY STATION—ALASKA ROAD COMMISSION 


The practice of the Alaska Road Commission of furnishing prospective em- 
ployees with Government transportation requests to cover travel to first 
place of duty is not authorized in the absence of specific authority of law, 
notwithstanding reimbursement is made out of the first compensation due 
said employees, and the practical difficulties of finding workmen with funds 
sufficient to transport themselves. Transactions of this kind prior to 
June 30, 1937, not to be questioned, however, if evidence of reimbursement 
is available. 


Atting, Comotiatict General Elliott to the Secretary of the Interior, October 17, 


In the audit of the accounts of Charles E. Naghel, former dis- 
bursing officer, Department of the Interior, Juneau, Alaska, ques- 
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tion has arisen as to the propriety of a practice of the Alaska Road 
Commission, whereby new employees are furnished transportation to 
their first place of duty, the Government being reimbursed for the 
cost of such transportation out of the first compensation becoming 
due the employees for services rendered after arrival on the job. 

On voucher no. 468 of Mr. Naghel’s account for July 1935, cover- 
ing payment for services rendered by Paul W. Fretzs as tractor 
driver for the Alaska Road Commission, Anchorage, Alaska, from 
May 19, to June 4, 1935, a deduction in the amount of $30 was indi- 
cated, with the accompanying notation, “See T/R I-178967 issued 
May 13, 1935, Juneau to Seward.” Upon request of this office for 
citation of authority for furnishing Government transportation 
requests to employees traveling on other than Government business, 
and voucher on which payment was made to the carrier furnishing 
transportation on the request involved, such voucher citation was 
furnished in letter of the chief engineer of the Alaska Road Com- 
mission dated December 27, 1935, which states in justification of the 
issuance of the transportation request : 

As a great deal of the work performed by the Alaska Road Commission is 
in remote districts where skilled employees are frequently not available, it 
has been a custom for many years to furnislr transportation to the employees, 
the cost of the transportation to be deducted from the first payment due the 
employees for services. This is found necessary for the reason that in many 
cases employees are engaged who have not sufficient funds to pay their own 
fare to the project and if the Commission did not advance the cost of the 
transportation it would be necessary to forego the employment or to finally 
locate someone who did have sufficient funds to finance the trip for himself. 

Upon further request that pay-roll vouchers submitted to this 
office in the future showing deductions for transportation include 
a citation of voucher on which payment was made to the carrier 
furnishing such transportation, the Chief Clerk of the Alaska Road 
Commission replied on June 16, 1936, through the former disbursing 
officer, stating that such a procedure would be impracticable for 
the reason that transportation bills do not reach the Chief Clerk’s 
office for many weeks after the pay-roll vouchers have passed through 
the accounts, since transportation bills are not rendered promptly 
and require more time for audit than pay-roll vouchers. The Chief 
Clerk and the disbursing office have requested further instructions 
relative to the matter. 

More important than the question as to the proper procedure 
for reflecting transactions of this nature is the question of authority 
for the practice itself. It is well settled that in the absence of a 
specific statute or an authorized contract of employment covering 
the expenses incurred in reporting to a designated post of duty or 
first duty station upon appointment to an office or position in the 
service of the United States, such expenses are personal to the traveler 
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and must be borne by him. 5 Comp. Gen. 987; 7 id. 203; 10 id. 222; 
13 dd. 390. The deductions made from the compensation of em- 
ployees of the Commission who have been furnished transportation 
on Government transportation requests to their first place of duty 
show full recognition by the Commission that such transportation 
1s personal to the employee. Paragraph 20 of the Standardized 
Government Travel Regulations specifically prohibits the use of 
transportation requests for such personal travel. 

Also, there are for consideration here the provisions of section 
3648, Revised Statutes, prohibiting the advance of public money. 
The issuance of a transportation request by the Government to the 
Alaska Steamship Co. calling for passage of Paul Fretzs from 
Juneau to Seward while not constituting an actual cash payment to 
Fretzs in advance of the rendition of services by him, operated in 
the same manner as an advance of compensation to the employee, 
which if made in cash would have been in contravention of the stat- 
ute. And by issuing the transportation request, regular upon its 
face, the Government bound itself to pay the carrier for services 
rendered in good faith upon the strength of such request. 4 Comp. 
Gen. 630; 14 id. 631. The advance of public credit where made, as 
here, without authority of law, is as objectionable under the law as 
an actual advance payment. See The Floyd Acceptances, 7 Wall. 
666, 682. 

Furthermore, if a prospective employee who has been furnished 
transportation at Government expense to his first place of duty, 
because of lack of personal funds, is unable or refuses to perform 
services after arrival there, or performs insufficient service to cover 
the cost of such transportation, the Government is without means 
of making itself whole for the amount it has paid or obligated 
itself to pay to the transportation company. 

It is recognized that there may be practical difficulties in finding 
workmen with funds sufficient to transport themselves to the scene 
of operations by the Alaska Road Commission. In view of the long- 
continued practice in this respect and so as to afford opportunity 
for submission of the matter to the next session of the Congress 
with a view to obtaining specific legislative authority for the con- 
tinuance of said practice, no question will be raised by this office 
with respect to transactions of the nature here in question which 
may take place prior to June 30, 1937, provided there can be made 
upon request in each case a showing that the Government has been 
reimbursed for the cost of the transportation furnished. However, 
the practice must be discontinued at the close of the fiscal year 1937 
unless specific authority of law for its continuance shall have been 
obtained in the meantime. 
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(A-80709) 


FEDERAL HOUSING ADMINISTRATION—REPEAL OF STATUTE 
AUTHORIZING LOANS TO FINANCIAL INSTITUTIONS—GOVERNMENT 
OBLIGATION UNDER PRIOR CONTRACTS OF INSURANCE—EFFECT 
OF REPEAL SAVING STATUTE 


Section 13, Revised Statutes, which provides that “the repeal of any statute 
shall not have the effect to release or extinguish any penalty, forfeiture, or 
liability incurred under such statute, unless the repealing act shall so 
expressly provide”, is primarily concerned with actions by the Government 
incident to the enforcement of penalties, etc., and is not for application 
to the repeal of a legislative grant of authority under which financial insti- 
tutions have been insured by the United States. 

Section 3, title I, of the National Housing Act of June 27, 1934, having been 
repealed, without reservation, by the act of April 3, 1936, 49 Stat. 1187, 
the Federal Housing Administrator is without authority to make loans to 
financial institutions to which contracts of insurance had been granted 
by ‘him under the original act on the security of obligations insured under 
the provisions of section 2, title I, of said act, notwithstanding the provi- 
sions of such contracts of insurance, the rights conferred upon such insti- 
tutions to receive loans having existed by virtue of the section now repealed, 
rather than the contracts of insurance made thereunder. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, October 17, 1936: 


There has been considered your letter of September 19, 1936, and also 
in reply to your letter of October 7, 1936, requesting decision as to 
whether the Federal Housing Administrator has authority under the 
National Housing Act of June 27, 1934 (48 Stat. 1246), as amended, 


to make loans to financial institutions to which contracts of insurance 
had been granted prior to April 1, 1936, on the security of obligations 
insured under the provisions of section 2, title I, of said act prior to 
April 1, 1936. 

Sections 2 and 3, title I, of the National Housing Act, supra, cover- 
ing insurance of, and loans to, financial institutions, provide in part: 


The Administrator is authorized and empowered, upon such terms and condi- 
tions as he may prescribe, to insure banks, trust companies, personal finance 
companies, mortgage companies, building and loan associations, installment 
lending companies, and other such financial institutions, which are approved by 
him as eligible for credit insurance, against losses which they may sustain as a 
result of loans and advances of credit, and purchases of obligations representing 
loans and advances of credit, made by them subsequent to the date of enact- 
ment of this act and prior to January 1, 1936, or such earlier date as the 
President may fix by proclamation, for the purpose ee financing alterations, 
repairs, and improvements upon real property. * * 

The Administrator is further authorized and pias to make loans to 
institutions which are insured under section 2, and to enter into loan agree- 
ments with such institutions, upon the security of obligations which meet the 
requirements prescribed under section 2. Such loans or agreements may be 
made for the full face value of the obligations offered as security, and shall be 
eee rates and upon such terms and conditions as the Administrator shall 

etermine. 


Section 28 of the act of May 28, 1935 (49 Stat. 293, 299), made cer- 
tain changes in the National Housing Act, including an amendment 
of the first sentence of section 2 thereof, by “striking out ‘January’ 
and inserting in lieu thereof ‘April’ * * *.” 
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In accordance with the quoted provisions of sections 2 and 3, title I, 
of the basic act, the Federal Housing Administrator caused to be 
prepared a form “Contract of insurance”, for general use in insuring 
and in Joaning to eligible institutions. The provisions therein per- 
taining to loans provide in pertinent part as follows: 


The Administrator further agrees to lend, pursuant to the provisions of 
title I, section 3, of the National Housing Act, to the financial institution, 
upon the security of notes in good standing and covered by the insurance, such 
amounts, up to 100% of the current face value of such notes offered for secur- 
ity, as the financial institution may request, at a rate of interest to be deter- 
mined by the Administrator. Such loans will be made subject to due execution 
of an agreement on the part of the financial institution satisfactory to the Ad- 
ministrator, placing the duty upon the financial institution to collect payments 
on such notes and to hold the same in trust for, or remit to, the Federal 
Housing Administration to apply against the loan, or otherwise, as the 
Administrator may direct. 

This contract may be terminated at any time by the Administrator upon giv- 
ing the financial institution at least five days prior written notice of his in- 
tention so to do, and in all events this contract shall terminate at the close 
of business on December 31, 1935, provided, however, that in the absence of 
fraud on the part of the financial institution the termination of this contract 
shall not affect the insurance coverage as to those notes taken vr purchased 
while this contract was in effect and shall noi affect the agreement of the 
Administrator to lend to the financial institution as above set forth. 

The act of April 3, 1936, 49 Stat. 1187, repealed section 3, title I, of 
the basic act and made several amendments in section 2 thereof, one 
of which extended the date for insuring financial institutions to April 
1, 1937, or such earlier date as may be fixed by proclamation of the 
President, 

The general rule with respect to the effect of the repeal of a statute 
is that, in the absence of a saving clause or other clear expression of 
intention, the statute repealed is blotted out—except as to transac- 
tions passed and closed—as completely as if it had never existed and 
all proceedings under it are terminated. 59 C. J. 1185, 1189; Gates 
v. Osborne, 9 Wall. 567; United States v. Preston, 3 Pet. 57; The 
Rachel, 6 Cranch 329; Louisville & N. R. Co. v. Western Union Tele- 
graph Co., 268 Fed. 4, 254 U. S. 650. 

A reference to the legislative history of the repeal act shows that 
the reports of both the House and the Senate, stated without reserva- 
tion or qualification that “Section 3 of the title which authorizes the 
Administrator to make loans upon the security of insured notes is 
repealed.” .In other words, there exists no evidence of any legislative 
intent of saving to the insured financial institutions the right to 
secure further loans under any condition. Also, the hearings before 
a subcommittee of the Committee on Banking and Currency, United 
States Senate, clearly show that the repeal of section 3 was advocated 
by the Federal Housing Administration for the express purpose of 
removing the contingent liability at the Treasury on account of in- 
surance on outstanding loans based on the potential right of the 


insured institutions to obtain loans to the limit of such outstanding 
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obligations. In this connection see said hearings beginning on page 
11, as follows: 


Mr. Fercuson. * * * 

The next amendment is that we are repealing section 3 of title I. Section 3 
of title I is the section which gives the Administrator authority to lend to 
institutions on the security of these insured loans. In other words, if a bank 
had $100,000 worth of these loans and wanted to borrow money on them, the 
Administrator is authorized to lend the money to the bank on the security of 
these loans. We are repealing that because of two things: 

In the first place, our experience has shown that there is absolutely no need 
for it. We have made only two loans. One of those has been paid off long 
ago, and the other is current. There is no real need for it. There is an 
ample market for these notes. They can be bought and sold all the time. The 
finance companies will buy them just as fast as they can get them. 

In addition to that, the Budget Bureau had to carry an enormous contingent 
liability against us because of this particular section, because we had the 
potential right to lend on them all. 

Senator WaAcneR. The idea, at the time, was to make them liquid. 

Mr. Fercuson. Yes. 

Senator WaAcneR. And experience shows that they are liquid. 

Mr. Frercuson. They have liquidity, and we do not think there is any need 
for it at all. 


Senator BuLKLEY. And the purpose of repealing it is to cancel that contingent 
account in the Budget Bureau? 

Mr. Fercuson. That is right; at the suggestion of the Budget Bureau. 

Senator BULKLEy. That is very sound. * 

The contention is now advanced by counsel for the Federal Hous- 
ing Administration that there had vested in the insured institu- 
tions, by virtue of the contracts of insurance, a right to loans to 
the extent of the security of obligations insured under section 2, 
title I, of the basic act, as amended. 

The National Housing Act, as amended, grants insurance free 
of charge on certain conditions. It further authorizes the Adminis- 
trator to grant loans as an incident to such insurance. Such priv- 
ileges, extended to financial institutions under the “Contract of 
insurance”, pursuant to sections 2 and 3 of said act, can create no 
vested right and such benefits may be withdrawn at any time. (See 
Lynch v. United States, 292 U.S. 571, 577, and authorities therein 
cited.) 

It is further contended that the repeal of section 3 should not 
operate to affect the right of the Administrator to make loans to 
insured institutions, since section 13, Revised Statutes, must be 
regarded as a rule of construction applicable, when not otherwise 
provided, as a general saving clause to be read and construed as a 
part of all subsequent repealing statutes in order to give effect to 
the will and intent of Congress. 

Section 13, Revised Statutes, provides: 

The repeal of any statute shall not have the effect to release or extinguish 
any penalty, forfeiture, or liability incurred under such statute, unless the 
repealing act shall so expressly provide, and such statute shall be treated as 


still remaining in force for the purpose of sustaining any proper action or 
prosecution for the enforcement of such penalty, forfeiture, or liability. 
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As evidenced by the use of the word “prosecution” this statute is 
primarily concerned with actions by the Government incident to 
the enforcement of “penalty”, “liability”, and forfeiture. It oper- 
ates in favor of the Government and an attempt to read it into an 
act repealing a legislative grant of authority would have an effect 
diametrically opposite to the legislative intent. 

Such rights as were conferred upon the insured institutions to 
receive loans existed by virtue of section 3 of the National Housing 
Act, rather than under any contract legally binding on the United 
States, and in view of the repeal of said section, without reservation, 
there exists no legal basis for further loans. 


The question presented in your submission is answered 
accordingly, 


(A-80893) 


ADVERTISING—QUALIFIED BIDS—LIABILITY OF CONTRACTOR 
UNDER ERRONEOUS AWARD 


Where a contracting officer, under a mistake as to the contents of a bid, awards 
a contract to a bidder whose bid contained a qualification of the provisions 
of the advertised specifications, there is no authority for the open-market 
purchase of the supplies involved against the bidder’s account, there having 
been no meeting of the minds and consequently no contract, and readvertise- 
ment should be had if the bids received under the first advertisement are no 
longer available for acceptance, or if market conditions are now such that 
readvertising may bring lower bids. 


Acting Comptroller General Elliott to the Secretary of the Interior, October 


» 1936: 


There has been received your letter of October 1, 1936, as follows: 


Under date of July 1 an advertisement was issued for 96,445 pounds of dried 
white beans, item 56-B-8350, for the Indian Service for the fiscal year 1937, 
bids for which were opened at Chicago July 20. | 

Through an oversight at the Chicago warehouse in abstracting the bids, the 
following qualification in the bid of Austin, Nichols & Company, of Brooklyn, 
N. Y., was not shown on the abstract: 

Nore.—This bid is for any part of the quantities stated in the proposal. 
Any increase in the quantities or additional quantities during the fiscal year 
beginning July 1, 1936, are subject to bidder’s acceptance. It is understood 
that supplies contracted for, will be inspected and accepted by the Government, 
at the shipping point prior to shipment. Deliveries are to be made by the 
bidder not later than Aug. 15, 1936. Orders must be received by the bidder, in 
time to effect delivery by Aug. 15, 1936. Any extension of this time will be 
subject to bidder’s acceptance. It is understood that invoices will be paid in 
full and should there be any change in the shipping point, which may cause 
additional freight charges, the bidder will make the necessary refund to the 
Government. 

The award on this item was split among four bidders. Austin, Nichols & 
Company, being entitled to 66,845 pounds, price and freight considered, re- 
ceived an award for that quantity. This award was made before the qualifica- 
tion in this firm’s bid was discovered by the purchasing officer for this Depart- 
ment. Upon receipt of the purchase order covering the beans, the contractor 
wired the Chicago warehouse that the order would be accepted only upon the 
Government's acceptance of the terms outlined in its qualification. 

It will be noted that the award was made on July 22, or 24 days prior 
to August 15, the date specified by Austin, Nichols & Company for delivery. 
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The purchase order was mailed from the Chicago warehouse on August 8 
and was received by the contractor on August 10. Assuming the contractor 
had an option on the commodity, the 18 days which elapsed from July 22, the 
date of award, to August 10, the date the contractor received the purchase 
order, should have been ample time in which to procure and inspect the beans. 
The five days remaining between August 10 and August 15 would, of course, 
have been more than enough time in which to load them for shipment. Ob- 
viously, therefore, the contractor either did not have an option on the beans 
or failed to act promptly upon receipt of the notification of award. 

In view of the contractor’s insistence in its telegram of August 11 that the 
Government agree to an extension of time for delivery, a change in delivery 
point, and the right to refund to the Government the amount of any increased 
freight cost as a result thereof in lieu of the usual procedure of withholding 
part of the payment for these supplies, the case is being referred to you for 
decision. 

You are requested to advise whether in the circumstances the contractor’s terms 
should be accepted; if not, whether the beans should be purchased in the open 
market against the contractor’s account, or whether the contract should be 
canceled and a neadvertisement issued for the quantity involved, For your 
use in considering this case, there are enclosed the original bid of Austin, 
Nichols & Company, an abstract of all the bids received, and other pertinent 
papers. It will be appreciated if you will decide this case promptly and 
return all papers submitted with your decision. 


The advertised specifications notified prospective bidders that— 


1. Time of delivery.—Contractors are expected to begin delivering the articles 
named in their contracts as soon as practicable after the receipt of the order 
for the goods, and must complete delivery within fifty (50) days from the date 
of the receipt of said order. Additional orders must be delivered within 
thirty (30) days from the date of the receipt of the order therefor. 

2. Bidders may quote on quantities less than advertised for but may not 

stipulate any particular period of year within which deliveries are to be 
restricted. The Government reserves the right to place orders as stipulated 
in advertisement. 
These provisions of the advertised specifications were not specifically 
canceled by Austin, Nichols & Company, but there were included 
in and made a part of its bid the provisions quoted in the second 
paragraph of your letter, such provisions being substantially dif- 
ferent from and in direct conflict with certain provisions of the 
advertised specifications. 

In the awarding of Government contracts there is a well estab- 
lished principle that the contract offered the successful bidder must 
be the exact contract which was submitted to competition. 8 Comp. 
Gen. 649, A-56760, August 15, 1934. See, also, Pascoe v. Barlum, 
65 ALR 833, and annotations following said case. The bid of Austin, 
Nichols & Company was not in substantial compliance with the ad- 
vertised specifications and for that reason should have been rejected 
or disregarded by the contracting officer. 

It is stated in your letter that the “award was made before the 
qualification in this firm’s bid was discovered by the Purchasing 
Officer * * *.” In other words, it appears the purchasing officer 
sent the notice of acceptance under the erroneous assumption that the 
bid was in compliance with the advertised specifications. This bid- 
der did not intend to and did not submit its bid in accordance with 
the advertised specifications and the contracting officer did not in- 
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tend to and lacked the authority to accept a bid not in accordance 
with the advertised specifications. 

It is elementary that a contract can result only from a mutual 
assent, a conscious meeting of the minds, of the contracting parties 
in a common intention. There being no such meeting of the minds 
in the instant case, it is clear that no contract resulted from the 
negotiations. Hence, open-market purchase against the bidder’s ac- 
count is not authorized and the needs of the Government should be 
readvertised, assuming that the bids heretofore received are no longer 
available for acceptance, or market conditions are now such that 
readvertising may bring lower bids. 

The papers are returned. 


(A-76949) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS MARCH 14, 1936— 
PROJECT WORKERS 


Only those employees or workers engaged on Works Progress Administration 
projects who are employed through regular appointment as employees of 
the United States by, or pursuant to, authority delegated from the head 
of the department or establishment concerned, are entitled to leave of 


absence with pay under the leave acts of March 14, 1936, 49 Stat. 1161 and 
1162. 


Acting Comptroller General Elliott to the Secretary of the Treasury, October 


, 1936: 


There has been received your letter of September 30, 1936, as 
follows: 


Reference is made to a letter from this Department, of June 15, 1936, and 
your decision of July 2, 1936 (A-76949) in response thereto, concerning sick 
and annual leave of absence with pay, of certain employees at the Coast 
Guard depot, Curtis Bay, Maryland. The employees referred to were 45 boat 
builders and 11 per diem employees working on a W. P. A. project. 

In addition to those employees working on that project there are a number 
of other employees (at this time 60) employed on the project who were 
secured from the relief rolls. It will be noted that the employees referred to 
in your decision of July 2, 1936, have a civil-service status, and were either 
in a furlough status at the time they were employed on the project under 
consideration, or were switched from a regular-appropriation project to the 
work-relief project. 

The employees now under consideration do not have a civil-service status, 
but are employed directly from relief rolls; such employees are, however, not 
paid security wages but are paid the same wages and employed under the 
same conditions as the employees referred to in your decision of July 2, 1936, 
and under the same conditions as the regular employees at the Coast Guard 
depot, comparable with navy-yard employees. 

To state the question specifically, it is requested that you decide whether 
employees secured from relief rolls, through the United States Employment 
Service, employed on a W. P. A. project at the Coast Guard depot, Curtis Bay, 
Maryland, as laborers, helpers, machinists, and other similar trade positions, 
who are not paid security wages, but are paid the same wages and employed 
under the same conditions as regular employees at the Coast Guard depot, 
comparable with navy-yard employees, are entitled to sick and annual kave 
with pay, while working on such project. 
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In decision of August 25, 1936, 16 Comp. Gen. 181, it was held 
as follows: 

Notwithstanding workers engaged on work projects financed by emergency 
funds allotted to a department by the Works Progress Administration, work 
the same hours, are employed under the same conditions, and are paid at the 
same wage rates established by Executive Order No. 6746, dated June 21, 1934, 
as permanent employees of the department to which the funds are allotted, and 
even though they take an oath of office, it is only those workers who become 
employees of the United States through appointment by or under authority 
delegated from the head of the department pursuant to section 169, Revised 
Statutes, as amended by the act of June 26, 1930, 46 Stat. 817, that are entitled 
to annual and sick leave of absence with pay under the acts of March 14, 1936, 
49 Stat. 1161 and 1162. 

Accordingly, the condition which determines whether the em- 
ployees or workers mentioned in your letter are entitled to leave 
of absence with pay is not whether they have a civil-service status, 
nor whether their salary rates and conditions of employment are the 
same as the regular employees of the department, but whether the 
method of their employment was through regular appointment as 
employees of the United States by, or pursuant to authority dele- 
gated from, the Secretary of the Treasury, or whether they were 
assigned from the relief rolls to perform the work in question with- 
out the formality of appointments. In other words, the leave acts 
of March 14, 1936, are applicable only to officers and employees of the 


United States. Hence, to come within the purview of the leave 


statutes, the workers must have been appointed as officers or em- 
ployees of the United States. 

You are advised, therefore, that unless the 60 employees or workers 
in question have been issued appointments as employees of the United 
States by, or under authority delegated from, the Secretary of the 
Treasury, they are not entitled to leave of absence with pay. 


(A-80418) 


TRANSPORTATION—EXCESS COSTS—GOVERNMENT TRANSPORTATION 
REQUESTS—DISBURSING OFFICER’S LIABILITY 


Where evidence of excess cost of transportation furnished on Government trans- 
portation request is not available to the disbursing officer making payment 
to the carrier for the transportation involved, but such evidence is avail- 
able to the disbursing officer paying the travel expense voucher of the em- 
ployee concerned, suspension of credit for the excess cost is properly for 
making against the disbursing officer paying the travel expense voucher. 


Acting Comptroller General Elliott to the Secretary of War, October 20, 1936: 

There is for consideration a letter dated July 27, 1936, file 
182.6/224050 FAA, from the Office of Chief of Finance to this office, 
concerning suspensions in the accounts of disbursing officers for pay- 
ment of per diem allowances, or other travel expenses, to civilian em- 
ployees in connection with travel for which it appears transporta- 
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tion requests, as issued, involve payment of excess cost. of transporta- 
tion. It is urged that as carriers bills, presented to the War Depart- 
ment for transportation charges, are usually paid by the disbursing 
officer on duty in the Finance Office, Washington, D. C., whereas, the 
expense accounts of the employees for the travel concerned are fre- 
quently paid by other disbursing officers, no suspension should be 
made for payment of the expense account because of excess cost of 
transportation paid by another disbursing officer. As illustrative of 
the matter, the letter from the Office of Chief of Finance refers to a 
suspension of credit in connection with voucher 10244 in the accounts 
of Maj. W. H. Kasten (Cav.) for April 1935, and states: 

2. The disbursing officer charged with the duty of replying to the cited 
suspension has raised the question as to his jurisdiction based on the ground 
that the payment suspended is a payment of per diem paid in the proper 
amount, while the suspension actually relates to payment to the carriers by the 
disbursing officer of the Finance Office, U. S. Army, Washington, D. C., for the 
service rendered on the transportation requests, in an amount apparently 
in excess of the cost of authorized transportation for the directed travel. 
The finance officer, U. 8. A., Chicago, Ill., comments that since his office makes 
no payment of transportation accounts and has no railroad tariffs available, it 
seems illogical that such office be charged with adjustment of accounts it does 
not pay, over which it has no control, and concerning which it has no responsi- 
bility. This office is of the opinion that there is much merit in this position. 

The letter of July 27, 1936, recommends that in lieu of suspending 
credit for payment of otherwise proper travel-expense accounts there 
be established a procedure for collection of excess cost of transporta- 
tion through correspondence with the finance office similar to that 
applied with respect to shipments of household effects of Army 
officers in excess of authorized allowances. 

Considering the specific instance mentioned above, stated to be 
typical, the record shows that the Chicago & North Western Railway 
Co. was paid $10.86 on its bill GS-7780 by Maj. E. C. Morton on 
voucher 15317, May 1935 account, for service pursuant to transporta- 
tion request no. A~-763078, issued by W. G. Wilt, calling for transpor- 
tation for himself from Milwaukee, Wis., to Ames, Iowa, March 17, 
1935. The same carrier was paid a like sum on its bill GS-7823 by 
Major Morton on voucher 12153, May 1935 account, for service pur- 
suant to transportation request no. A~763080, issued by Mr. Wilt for 
transportation for himself from Ames, Iowa, to Milwaukee, Wis., 
March 29, 1935. These requests, separately drawn, were paid for 
on separate vouchers, each on the basis of the one-way fare. 

In presenting his voucher for reimbursement of travel expenses, 
Mr. Wilt listed transportation requests A-763078 and A~-763080, 
showing the dates of the travel and the points between which trans- 
portation had been furnished. The expense account bore the 
following notation : 

Round-trip ticket not purchased for reason not known that would return 


direct from Ames to Milwaukee, nor whether return trip would be made by 
train or available auto with other officers. 
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As the specific circumstances or facts considered as establishing 
that return-trip travel would not be required were not shown, a sus- 


r pension was made in the disbursing officer’s account for $3.62 as the 
7 difference between the cost of the two one-way tickets and an avail- 
- able round-trip fare and the record shows that the amount in question 
2 has been collected. 
f Your present submission concerns the procedure involved rather 
f than the merits of any particular suspension. As to the suggestion 
1 that the officer charged with the payments to the carrier is the officer 
S through whom the collection of excess cost of transportation should 

be made, it is for noting that in the instance cited two separate 
a transportation requests were issued each calling for one-way trans- 
d portation and the charges for the service furnished were claimed by 
= the carrier in separate bills, There is nothing in the record to suggest 
\e that the carrier was not entitled to payment on the basis of the 
7 separate one-way fares. On the other hand the travel-expense 
2s voucher showed explicitly that two requests for one-way tickets had 
> been issued, instead of one request for a round-trip ticket, and in 
i- such circumstances, the disbursing officer to whom the travel-expense 

voucher was presented for payment was given actual notice of the 
g probability that an excess cost of transportation was involved. Hav- 
re ing paid the expense voucher as presented, instead of requiring the 
a- employee to present his claim to this office for settlement, in which 
at event the question of the justification for the failure to obtain round- 
Ly trip transportation would have been determined before payment of 

the travel-expense voucher or a deduction of the excess cost of trans- 
be portation would have been made in connection with the payment of 
Ly his claim, the suspension of credit was properly made against the 
on. voucher so paid by him rather than against either of the two trans- 
a- portation vouchers paid by another disbursing officer. Accordingly, 
r- the adoption of a different procedure for recovery of excess trans- 
7, portation cost in such circumstances, does not appear justified. 
by 
r- 
or (A-80796) 
Ss RETIREMENT—FOREIGN SERVICE—INCLUSION OF VICE CONSULAR 
” SERVICE IN LONGEVITY COMPUTATION 

Only the actual days of intermittent active service, excluding all periods of 
es, inactive service, of a vice consul not of career, appointed from private life, 
30, may be counted in computing longevity for retirement purposes under sec- 
ns- tion 26 (0) of the act of February 23, 1931, 46 Stat. 1207, where, by reason 

of a subsequent appointment as a foreign service officer, the former vice 

he consul is brought within the purview of the retirement act. 

Acting Comptroller General Elliott to the Secretary of State, October 20, 1936: 
= There has been considered your letter of September 26, 1936, as 


follows: 
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‘ 


Your opinion is requested as to the interpretation of section 26 (0) of the 
act of February 23, 1931 (46 Stat. 1207), in the determination of the length 
of service for the purpose of computing retirement annuity in the circumstances 
hereinafter recited. The pertinent provision of the act of February 23, 1931, 
reads as follows: 

“(o) For the purposes of this act the period of service shall be computed 
from the date of original oath of office as diplomatic secretary, consul general, 
consul, vice consul, deputy consul, consular assistant, consular agent, commercial 
agent, interpreter, or student interpreter, and shall include periods of service 
at different times as either a diplomatic or consular officer, or while on assign- 
ment to the Department of State, or on special duty or service in another de- 
partment or establishment of the Government, but all periods of separation 
from the Service and so much of any period of leave of absence without pay as 
may exceed six months shall be excluded: Provided, That service in the De- 
partment of State or as clerk in a mission or consulate prior to appointment as 
a Foreign Service officer may be included in the period of service, in which case 
the officer shall pay into the Foreign Service retirement and disability fund a 
special contribution equal to 5 per centum of his annual salary for each year 
of such employment, with interest thereon to date of payment compounded an- 
nually at 4 per centum, provided that such special contribution shall be subject 
to the limitations established by subdivision (f) of this section.”—Act of Feb- 
uary 23, 1931, section 26 (46 Stat. 1207). 

After serving a number of years in various capacities in the American Con- 
sular Service, the officer whose case is presented for your decision resigned 
effective August 31, 1922, to engage in private business. On April 4, 1923, while 
retaining his private connections, he was appointed to be vice consul at a 
consular post in the Foreign Service and served in that capacity until October 
31, 19380, when he was appointed to a position in the Department of State in 
Washington. Subsequently he was appointed to be an American Foreign Serv- 
ice officer, bringing him within the Foreign Service retirement and disability 
system. 

The question is whether the officer is entitled to receive service credit for the 
period of almost seven and one-half years during which he served as vice consul 
(not of career) from April 4, 1923, to October 31, 1930. No remuneration at- 
taches to the office of vice consul in itself except for such times as the vice 
consul shall be lawfully authorized to assume charge during the absence of the 
principal officer, when he receives compensation equal to one-half of the salary 
provided by law for the principal consular officer. In the case of a vice con- 
sul not of career who holds concurrently a position as Foreign Service clerk, 
as do the majority of vice consuls not of career but as is not here the case, 
only such additional compensation is paid to him while in charge of the office 
as will equal the difference between the salary as a clerk and one-half of the 
salary of the principal consular officer. Authority for the payment of compen- 
sation on this basis is found in section 25 of the act of February 23, 1931, and 
in the annual acts making appropriations to the Department of State, in the 
following language: 

“Section 25. That for such times as any Foreign Service officer shall be 
lawfully authorized to act as chargé d’affaires ad interim or to assume charge of 
a consulate general or a consulate during the absence of the principal cfficer 
at the post to which he shall have-been assigned, he shall, if his salary is less 
than one-half that of such principal officer, receive in addition to his salary 
as Foreign Service officer, compensation equal to the difference between such 
salary and one-half of the salary provided by law for the ambassador, minister, 
or principal consular officer, as the case may be.”—Act of February 23, 1931 
(46 Stat. 1207). 


- * 2 * a * * 

“* * * and salaries of Foreign Service officers or Vice Consuls while act- 
ing as chargé d'affaires ad interim or while in charge of a consulate general or 
consulate during the absence of the principal officer; * * *.” Department of 
State Appropriation Act, 19387, Appropriation for Salaries of Foreign Service 
Officers. 

In the present case the officer did not hold a clerical position in the office 
concurrently with his commission as vice consul, and during the whole time 
of almost seven and one-half years he actually received remuneration at the 
rate of one-half of the compensation of the principal officer only for a period 
of nine consecutive days when he was in charge during the ahsence of the 
principal officer. 
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May service credit properly be allowed for all of this officer’s period of 
service as vice consul not of career in the circumstances described, even 
though he received compensation only for nine days of that period? If the 
answer is in the affirmative, the officer’s annuity will be for computation at a 
higher percentage of his average annual salary for the ten years next preced- 
ing retirement, in accordance with the classifications based upon length of 
service as provided in section 26 (e) of the act of February 23, 1931; however, 
at the same time there will be for withholding from the annuity so computed 
that proportion of 5 per centum as this period of about seven and one-half 
years for which the officer did not contribute to the retirement fund bears 
to the total length of service, as required by section 26 (f) of the same act. 
Section 26 (e), in so far as it is here pertinent, and section 26 (f), are as 
follows: 

“(e) Annuities shall be paid to retired Foreign Service officers under the 
following classification, based upon length of service and at the following 
percentages of the average annual basic salary for the ten years next preced- 
ing the date of retirement: Class A, thirty years or more, 60 per centum; 
Class B, from twenty-seven to thirty years, 54 per centum; Class C, from 
twenty-four to twenty-seven years, 48 per centum; Class D, from twenty- 
one to twenty-four years, 42 per centum; Class E, from eighteen to 
twenty-one years, 36 per centum; Class F, from fifteen to eighteen years, 30 
per centum * * *” : 

“(f) Those officers who retire before having contributed for each year of 
service shall have withheld from their annuities to the credit of the Foreign 
Service retirement and disability fund such proportion of 5 per centum as the 
number of years in which they did not contribute bears to the total length 
of service: Provided, That no deductions shall be made from the annuities of 
officers who have contributed thirty years, and no officer shall be required to 
contribute more than thirty years in any circumstances.” 

If it is your holding that service credit may not properly be allowed for 
all of the period of seven and one-half years, but that credit is to be allowed 
for the nine days during which the officer actually received compensation 
your decision is requested’ whether credit must also be allowed for six months’ 
additional service under that part of section 26 (0) of the act of February 
23, 1931, which reads, 

“* * * but all periods of separation from the service and so much of 
any period of leave of absence without pay as may exceed six months shall 
be excluded * * *” 


It is understood to have been the practice to appoint vice consuls, 
not of career, from private life to serve as acting consuls only in the 
ebsence of the consuls, and to pay them compensation only for the 
period of actual service. See section 1695, Revised Statutes ; 22 Comp. 
Dec. 143. 

Such an appointment is somewhat analogous to that of a consultant 
or other person appointed or designated to be available for calling 
to active duty only on days when services are actually required, com- 
pensation to be paid on the basis of “when actually employed.” 
The status of this class of Federal personnel is such that the rules 
for computing longevity of full-time personnel may not be applied. 
In fact, this class of service is not for counting at all in computing 
longevity under the Civil Retirement Act of May 22, 1920, as 
amended, but as the Foreign Service Retirement Act specifically 
includes service as vice consuls and makes no distinction between 
those not of career who are appointed from the oflice staff and those 
appointed from private life, the period of active service of the latter 
is to be included in computing longevity if such vice consuls are 
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subsequently brought within the purview of the retirement act. How- 
ever, during the period of inactive service—that is, the periods dur- 
ing which no Federal service is performed—the officer reverts to 
private life and such periods of inactive service are not to be re- 
garded as leave of absence without pay, but as “periods of separa- 
tion from the service” within the meaning of the statute. Hence, 
such periods are to be entirely disregarded in computing longevity. 

You are advised, therefore, that in the instant case only the 9 
days of actual service as vice consul may be included in computing 
longevity for retirement purposes. 


(A-80826) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936— 
DIFFERENTIALS 


The annual leave differential obtaining in the case of civilian employees under 
the Navy Department, stationed outside the continental limits of the 
United States, by reason of the act of August 29, 1916, 39 Stat. 617, and 
administrative regulations issued thereunder prior to the passage of the 
Annual Leave Act of March 14, 1936, 49 Stat. 1161, need not be modified by 
reason of the passage of the latter act. 


eae General Elliott to the Secretary of the Navy, October 21, 
1936: 


There has been received your letter of September 28, 1936, as 
follows: 


Reference is made to your decision of June 4, 1936, to the U. S. Civil 
Service Commission (15 C. G. 1058), covering certain questions relating to 
the annual leave and the sick leave acts approved March 14, 1936 (Public, 
Nos. 471 and 472, 74th Congress). 

Among the questions presented for your consideration was the following: 
: “Question 7.—Section 5 of Pubtic, No. 471, and section 5 of Public, No, 472, 

read: 

“Nothing in this act shall be construed to prevent the continuance of any 
existing leave differential now obtaining for the benefit of employees of the 
Federal Government stationed outside the continental limits of the United 
States.’ 

“There is great variation in the grants of annual leave and sick leave to 
Federal employees stationed in Alaska, Hawaii, Puerto Rico, Canal Zone, etc., 
and in foreign countries. Some statutes permit thirty days’ annual leave 
without accumulation, and some have been construed as not permitting sick 
leave. 

“Decision is desired whether the language of section 5 of the two acts is 
such as to permit a choice between the leave granted by Public, No. 471, 
and Public, No. 472, respectively, as a whole, and the leave granted by other 
existing and applicable laws as a whole; or whether it is permissible to select 
the most desirable features of the laws and merge them into regulations for 
employees stationed outside the continental limits of the United States. As a 
specific illustration, may an employee of the Department of Agriculture sta- 
tioned in Alaska for whom existing law (sec. 583, title 5, U. 8. Code) grants 
thirty days’ annual leave without accumulation, be permitted to have the 
thirty days’ leave plus the accumulation permitted by Public, No. 471? Or 
may he be permitted to come within the terms of Public, No. 471, as a whole?” 

In answering said question you said that— 

“Referring to question 7, it may be stated that the legislative intent of section 
5 of the leave acts of March 14, 1936, is not entirely clear. It would seem, 
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however, that as there could be no ‘continuance of any existing leave differen- 
tial’ without continuing also the terms and conditions on which such differ- 
ential now obtains, it is concluded that all existing leave laws applicable to 
‘employees of the Federal Government stationed outside the continental limits 
of the United States’, which allow an amount of annual or sick leave in excess 
of that granted by the leave acts of March 14, 1936, remain in full force and 
effect and that no portion of the respective annual or sick-leave acts of March 
14, 1936, so exceeded, will be applicable to such employees.” 

The leave law applicable to civilian employees under the Navy Department 
stationed outside of the continental limits of the United StateS is the act of 
August 29, 1916 (39 Stat. 557-8; 34 U. S. C. Sec. 513), which reads: 

“That hereafter any civilian employee of the Navy Department who is a citi- 
zen of the United States and employed at any station outside the continental 
limits of the United States may, in the discretion of the Secretary of the Navy, 
after at least two years’ continuous, faithful, and satisfactory service abroad, 
and subject to the interests of the public service, be granted accrued leave of 
absence, with pay, for each year of service, and if an employee should elect to 
postpone the taking of any or all of the leave to which he may be entitled in 
pursuance hereof such leave may be allowed to accumulate for a period of not 
exceeding four years, the rate of pay for accrued leave to be at the rate obtain- 
ing at the time the leave is granted.” 

Pursuant to section 5 of the annual leave act of March 14, 1936, the Navy 
Department, under date of August 29, 1936, issued the following administratiy 
regulations governing the granting of leave to civilion employees stationed out- 
side of the continental limits of the United States: 

“0629 In accordance with section five annual leave act March 14, civil em- 
ployees of the naval establishment stationed outside the continental limits of 
the United States are entitled to thirty days’ annual leave from January 1, 
1936 period Nonwork days occurring within period of annual leave granted 
temporary employees subsequent June 30 shall not be charged period Nonwork 
days occurring within a period of sick leave granted per diem employees subse- 
quent June 30 shall not be charged period Only employees who are citizens 
of the United States and whose homes are within the continental limits of the 
United States shall be accorded the privilege of accumulating leave not to exceed 
one hundred twenty days period Question as to status of all other employees 
regarding accumulation of leave submitted to Comptroller General. 1205.” 

Prior to the passage of the annual leave act of March 14, 1936, the following 
administrative regulations governing the privilege of accumulating leave under 
the act of August 29, 1916, had been issued by the Navy Department: 

“It has come to the attention of the Department that the privilege of ac- 
cumulating the thirty days annual leave of absence with pay for a period of 
not exceeding four years, provided in the act of August 29, 1916 (39 Stat. 557), 
has been accorded all civilian employees at certain naval stations outside of 
the continental limits of the United States, regardless of where their homes 
may be or whether or not they are natives of the country in which they are 
employed, if they were citizens of the United States. 

“The above mentioned provision of law was enacted in order that civilian 
employees at naval stations outside of the continental limits of the United 
States, whose homes are within the continental limits of the United States, 
could accumulate leave sufficient to come back to their home to visit their 
people and to recuperate from the enervating effect of service in countries 
in which they are not acclimated. 

“Under the authority granted by the act of August 29, 1916, that the leave 
provided therein may be granted ‘in the discretion of the Secretary of the 
Navy’, it is directed that from and including the date of receipt of this letter 
the privilege of accumulating leave be accorded only to civilian employees 
whose homes are within the continental limits of the United States and who 
are citizens thereof, after at least two years continuous, faithful, and satis- 
factory service outside the continental limits of the United States. Accumn- 
lated leave shall not be granted civilian employees whose homes are outside 
the continental limits of the United States on and after the date of receipt 
of this letter, except as provided in paragraph 4. Leave accrued with pay 
by such employees after that date must be taken during the service year in 
which accrued, except leave accrued during the first service year, which may be 
taken at any time during the second service year, in accordance with existing 
regulation. 


1184™—37——_-26 
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“In order that employees not entitled to accumulated leave may not lose 
any leave accumulated up to the date of receipt of this letter they may be 
allowed such leave during their current service year. In cases where the 
interests of the public service or the date of expiration of the service year of 
the employee will not permit of the granting of the accumulated leave during 
his current service year, it may be granted during his next succeeding service 
year. In these cases accumulated leave shall not be granted after the second 
service year and any accrued leave that has not been taken by the employee 
lapses with the expiration of the second service year. (Department’s circular 
letter of October 23, 1929, SONYD-7—Md, to all naval and Marine Corps activities 
concerned. ) 

“The word ‘home’ as used in reference (Department’s circular letter of 
Octobem 23, 1929), restricting the privilege of accumulating leave to ‘civil 
employees whose homes are within the continental limits of the United States 
and who are citizens thereof, after at least two years’ continuous, faithful, 
and satisfactory service outside the continental limits of the United States,’ 
means actual residence in continental United States sometime prior to appoint- 
ment at a naval station outside continental United States. Employees who 
have not resided in continental United States shall not be accorded the privilege 
of accumulating leave.” (Department’s circular letter of September 4, 1931, 
SONYD-4-Gr. to naval and Marine Corps activities concerned. ) 

The above quoted regulations issued by the Navy Department are in con- 
sonance with your decision of March 30, 1934 (13 C. G. 251) in which it was 
held (quoting from the syllabus) that: 

“The leave of absence with pay granted by the act of August 29, 1916, 
39 Stat. 617, to employees of navy yards, naval stations, gun factories, and 
arsenals, may not be reduced by administrative regulation insofar as it applies 
to employees outside of the continental United States. ‘The right to accumulate 
annual leave pursuant to the act of August 29, 1916, 39 Stat. 557, is, however, 
discretionary with the Secretary of the Navy and may be restricted to em- 
ployees maintaining homes within the United States.” 

In view of the language of section 5 of the annual leave act of March 14, 
1936, and your decision thereon of June 4, 1986, supra, the question has arisen 
as to whether the regulations of the Navy Department accoriing the privilege 
ef accumulating leave under the act of August 29, 1916, only to civilian em- 
ployees whose homes are within the continental limits of the United States 
and who are citizens thereof may be continued in full force and effect. 

Your decision on said question is accordingly requested. 


Section 4 (c), title II, of the act of March 20, 1933, 48 Stat. 14, 
amended section 215 of the original Economy Act of June 30, 1932, 
reducing annual leave credit from 30 to 15 days, to read, in part, 
as follows: 

* * * ‘That nothing herein shall apply * * * to officers and employees 
of the United States (including enlisted personnel) holding official station out- 
side the continental United States or in Alaska. 

The decision of March 30, 1934, 18 Comp. Gen. 251, cited by you, 
applied the quoted statute to preclude the reduction in the annual 
leave credit of 80 days granted by the act of August 29, 1916, 39 Stat. 
617, to employees of the Navy Department “employed at any station 
outside the continental limits of the United States”, including not 
only those whose homes were in thé continental United States, but, 
also, those native to localities outside the continental limits of the 
United States. Hence, the “existing leave differential now. obtaining 
for the benefit of employees of the Federal Government stationed 
outside the continental limits of the United States”, saved by section 
5 of the annual leave act of March 14, 1936, 49 Stat. 1161, includes the 
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thirty days’ annual leave credit granted to Federal employees under 
the act of August 29, 1916, who are native to localities outside the 
continental United States as well as those native to the continental 
United States. 

Accordingly, there is no authority to reduce the annual leave credit 
of either class to 26 days, and as 30 days is in excess of 26 days—a 
4-day differential—under the rules stated in the decision of June 4, 
1936, 15 Comp. Gen. 1059, also cited by you, there is no requirement 
on the part of the Secretary of the Navy to modify the conditions 
existing prior to January 1, 1936, under which the thirty days’ annual 
leave credit is granted either to employees native to localities outside 
the continental United States or to those native to the continenta! 
United States. 

Answering your question specifically, you are advised therefore, 
that the administrative regulation issued prior to the passage of the 
leave acts of March 14, 1936, quoted in your letter, may be continued 
in full force and effect. 


(A-80859) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—CREDIT FOR 
ACCUMULATED LEAVE ON REAPPOINTMENT 


An employee separated from one permanent position, and later appointed to 
another such position, is not entitled to leave accumulated but not taken 
prior to separation from the first permanent position, notwithstanding he 
performed service as a temporary employee during the entire interval 
between the two permanent positions. 


Acting Comptroller General Elliott to the Secretary, Smithsonian Institution, 
October 21, 1936: 


There has been received you letter of September 29, 1936, as 
follows: 


Executive Order No. 7409, part 2, section 5, states “Employees transferred 
or reappointed without break in service from one permanent position to another 
permanent position within the same or a different governmental agency shall 
at the time of the transfer be credited with accumulative leave and charged 
with unaccrued leave advanced.” Your decision, as to whether this section is 
applicable in the following case and thus whether the accumulative leave might 
not be granted, is requested, 

A painter recently given an appointment in the U. S. National Museum was 
employed as a guard in the National Park Service from August 17, 1935, to 
April 20, 1936, when he resigned to accept temporary appointment in his 
profession as painter at the naval air station where he served from April 21, 
1936, to June 80, 1936. He then served under temporary appointment as painter 
in the National Park Service from July 1, 1936, to July 31, 1986. On August 1, 
1936, he was given an appointment in the U. 8S. National Museum as Senior 
Mechanic (painter) through reinstatement in his last permanent position—that 
of guard in the Park Service, When he left the guard position in the Park 
Service, there was earned leave due him which he was unable to take at that 
time and for which he would now like credit. He has had continuous service, 
aithough part of it has been temporary. 
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Sections 5 and 15 of the uniform annual leave regulations issued 


by the President in Executive Order No. 7409, effective July 1, 1936, 
provide as follows: 


Sec. 5. Employees transferred or reappointed without break in service from 
one permanent position to another permanent position within the same or a 
different governmental agency shall at the time of the transfer be credited with 
accumulated leave and charged with unaccrued leave advanced. 

Sec. 15. Temporary employees who subsequently receive permanent or proba- 
tional appointments in the same department without break in service shall 
be entitled to annual leave at the rate of 24% days per month to the date of 
permanent appointment and thereafter at the rate of 24% days per month. Of 
temporary employees, only those who subsequently accept permanent appoint- 
ments without break in service may be credited with accumulated leave earned 
prior to January 1, 1936. 


The phrase “break in service” used in the first quoted regulation 
means break in permanent service. Accordingly, under these regu- 
lations, there would be no authority, upon transfer of this employee 
to the permanent position under the United States National Museum, 
to credit him with any leave earned while serving in the permanent 
position under the National Park Service, the interim service in the 
two temporary positions constituting a “break in service” within the 
meaning of the regulations. 


(A-71968) 


CONTRACTS—PREPARATION OF SPECIFICATIONS AND DETERMINA- 
TION OF SUFFICIENCY OF SUPPLIES FOR GOVERNMENT NEEDS 


The drawing of proper specifications for the purchasing of Government needs 
is the responsibility of the administrative departments and not of the 
General Accounting Office, but when such specifications are drawn so as 
to conflict with applicable statutory requirements, they must necessarily 
be questioned by the Government accounting officers. 

The sufficiency of a vehicle for Government needs must be determined upon 
its own sturdiness or lack of sturdiness, and not upon a comparison with 

vehicles offered at higher prices. 


Acting Comptroller General Elliott to the Secretary of Agriculture, October 23, 
9 . 


There has been received your letter of September 28, 1936, as 
follows: 


Further reference is made to your letter of August 28, 1986 (A-71968), 
preliminary acknowledgment of the receipt of which was made by the Depart- 
ment under date of September 5. In your letter you invite attention to a 
communication dated June 2, 1936, addressed to you by the General Motors 
Fleet Sales Corporation, Chevrolet Division, Washington, D. C., which reopens 
certain questions which arose in connection with the Department’s purchase, on 
March 2, 1936, of 247 passenger cars under its bid transaction U. S. D. A. 
3564, which purchase has already been made the subject of decisions by you 
under date of March 31 and April 28, 1936. 

In its letter of March 10, 1936, upon which the first of your two decisions 
in the matter was predicated, the Department endeavored to explain and sub- 
stantiate its contention for the rejection of the standard Chevrolet, and based 
its arguments primarily upon service requirements and previous experience. 
In this letter, unfortunately, comparison was drawn between the Chevrolet 
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standard and the Chevrolet master models, when such comparison should have 
been confined to the Chevrolet standard model and cars of other makes. In 
your consideration of this communication you informed the Department that no 
facts had been presented to show that the Chevrolet standard model was not 
as sturdy in construction in every respect as the Ford and Plymouth offerings. 
In the Department’s letter of April 13, which was in reply to your letter of 
March 31, the Department, not knowing what facts you desired, and believing 
that all facts had been presented in its earlier reply, gave you a comparison 
of the Chevrolet standard and the Plymouth P-1 to show that a real difference 
did exist in the construction of the two cars. The Department did not contend 
that this comparison was used in connection with the preparation of the 
specifications or in the making of the award; it was submitted primarily to 
sustain its action previously taken. 

The Department’s letter of April 13 laid particular stress upon the following 
points: That the frame of the Plymouth P-1, being of the X-box channel con- 
struction having a depth of 544’’ as against 44%4’’ of the Chevrolet standard, 
and a stock thickness of %4’’ as against 342’’ of the Chevrolet standard, was 
definitely sturdier than that of the Chevrolet standard; and furthermore, that 
the experience of the Department in the use of the Chevrolet standard had been 
that, where the same is used under the service requirements as stated in the 
specifications, it became necessary to retire the same from service on account 
of the limitation of maintenance during a year as prescribed by law. 

Further, the Department’s contention has been that when service conditions 
are such that the Chevrolet standard can meet them, it has raised no questions 
as to its purchase; but when service conditions are such that experience has 
definitely proven that the Chevrolet standard will not meet them the Depart- 
ment has consistently refused to purchase equipment which cannot meet its 
service requirements. 

It is noted that the representative of the General Motors Fleet Sales Cor- 
poration, Chevrolet Division, Washington, D. C., states that the Department 
would have you believe that the Ross Roy organization was entirely disinter- 
ested in the cars in question. The Department’s presentation of the compari- 
son was not made for the purpose or with the desire of making you believe 
something which did not exist, but was for the purpose of showing that there 
really are differences between the two cars and that some of these differences 
may be factors in establishing why the Chevrolet standard model in service 
did not meet the service conditions. Not a single erroneous statement was made 
in the Department’s letter of April 13, and in referring to the letter of the 
representative of the General Motors Fleet Sales Corporation, it is noted that 
he apparently attempts to becloud the issue, as may be seen from the following: 

ist. The representative states “that the Department admits that the motor 
in the Chevrolet is ample to meet its needs.” The Department has not discussed 
the master or standard Chevrolet motor in any of its correspondence. 

2nd. It is stated that “you are asked to believe the following statement quoted 
from the Department’s letter, ‘Obviously, there is a great deal more support 
from the X or YK type of supports than there is from the 3-box cross members, 
and this X or YK type of construction definitely spells sturdiness.’” The follow- 
ing is quoted from the Ross Roy Handbook, and it is pertinent to note that 
the Department fails to include in their letter this quotation: “Lengthening the 
box sections in the new frame has contributed greatly to its increase in strength, 
because it is well known to engineers that the box section design produces 
maximum rigidity.” Apparently, if the Department had quoted the Ross Roy 
full statement, they would have stated our contentions exactly. The frame of 
the 1936 standard Chevrolet is of the box-girder type; frames of this type 
have long been known by engineers as the best for automotive purposes, for 
box section structural members resist both torsion and bending to a far greater 
extent than members employing the same amount of metal in any other form 
of section. Frames, similar in design, have only been used heretofore by foreign 
firms manufacturing high-priced cars in small volume. Two years ago Chevro- 
let engineers determined a frame of this nature could be manufactured in large 
volume, and as a result thereof, it was adapted to the 1936 standard passenger 
ear. There are approximately 700 structural welds and 600 structural rivets 
in this frame assembly. It is one foot longer and wider, but only five pounds 
heavier than the frame previously used. It is 12% more rigid torsionably and 
20% more rigid as a beam than the X-type frame previously used in standard 
cars. To say that the frame is inferior to that used in the Plymouth P-1 is 
decidedly contrary to the fact.” 
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Here the representative of the General Motors Fleet Sales Corporation seems 
to becloud the issue by his reference that the box type construction is one foot 
longer and wider. This refers distinctly to side rails. It should be noted that 
the Department has not stated that the box type side rail construction is inferior 
for it is a well known fact that practically every automobile today has box 
type side rails, but its contention was primarily confined to the X or YK type 
cross members. The Department’s contention is believed to be correct, for 
the reason that the General Motors Corporation, in its literature covering the 
Pontiac, Oldsmobile, Buick, etc., employing the X or YK types, uses the follow- 
ing statement: “This provides 25% more rigidity, resulting in increased sta- 
bility, quietness, and dependability.” The Department, in concurring with 
the foregoing quotation, however, wishes to state that it is also a function 
of the cross members to resist stresses in the frame assembly, and this has been 
proven definitely to be so when the cars are operated under the service condi- 
tions specified. 

If the contention of the representative of the General Motors Fleet Sales 
Corporation is correct, the Department is somewhat at a loss to understand 
why the same type of construction is not used by the Chevrolet Motor Company 
in the production of its master model, which sells at a higher price. The same 
argument would apply as to the construction of the Pontiac, Oldsmobile, Buick, 
etc.; it surely may be assumed that the engineers of these companies cannot 
be wrong. Had this Department desired to quote Ross Roy in detail it would 
have included in its statement the following quotation: 

“It is, of course, the function of the X members to resist twisting stresses, 
and this improvement in the center section has the effect of stiffening the entire 
frame.” 

Since the representative of the General Motors Fleet Sales Corporation quoted 
to you certain statements made by Ross Roy in order to prove his point that 
this Department was trying to mislead you, it is interesting and significant 
to note that he did not include the foregoing quotation. The reason, of course, 
is that if he had, his entire argument would have failed to support his conten- 
tion. 

3rd. The representative of the General Motors Corporation also discusses 
the body of the Chevrolet standard in detail, and states that it is an all 
steel body and superior from a safety standpoint to that of the Plymouth. 
In its letter of April 13 the Department merely showed that the Plymovth 
body was of the safety steel type and that that of the Chevrolet standard was 
composite. The Department feels that the statement as made by the Gen- 
eral Motors Fleet Sales representative has reference to the turret top and 
that the phrase “solid steel turret top body”, in general, conveys the impression 
that the body is solid steel. It can be amply proven by literature readily 
obtainable, or by an inspection of the car itself, that while the Chevrolet 
‘standard has a turret steel top it uses a wood framework throughout the sides 
of thé doors and rear quarter section and that. there is approximately 150 
pounds of wood used for reinforcement in the Chevrolet standard sedan. The 
Plymouth P-—1 uses a steel floor construction. 

4th. It is noted that the statement is made that the Plymouth finds it 
necessary to use double action shock absorbers. This statement is erroneous; 
as the shock absorbers furnished to the Department on Plymouth P-1 models 
have all been single action. 

The engineers of the Department have always endeavored, in the drafting 
of specifications for automotive equipment, to set forth fully the service con- 
ditions under which the equipment is to be used, and the mechanical details 
which, in the opinion of the Department, must be reflected in any equipment 
responsive to performance requirements. In this connection, however, due 
consideration has always been given to the requirements of RS 3709 as to 
proper competition. It is noted, however, that the decisions of your Office 
for some time past impose various restrictions on the use, in specifications, of 
mechanical details. These restrictions have left the Department somewhat 
at a loss to know how to meet its special needs for automotive equipment 
as they arise without limiting its specification to a service requirement fol- 
lowed by an enumeration of models and designs which the Department will 
not accept as responsive to such service requirements. Obviously, this would 
be a most unsatisfactory method of advertising, and it is not believed that it 
would have the sanction of your Office. In view of the Department's present 
perplexity, a general statement of your thought as to what would constitute 
an effective and proper specification would be appreciated. In this connection 
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the Department would urge your consideration of the fact that the Depart- 
ment’s equipment is being purchased always for definite and particular serv- 
ice, and that it is in the best position to judge as to what equipment will 
give satisfactory performance and what equipment will not, particularly in 
view of existing law which limits annual expenditures for the maintenance 
of automotive equipment. 

The decision of August 28, 1936, to which you refer, was not a 
reopening of the matter considered in the two previous decisions. 
Subsequent to the latter of those decisions, there was brought to 
the attention of this Office that the administrative report leading 
to the decision rested upon partisan advertising matter of a particu- 
lar manufacturer. The fact was brought to your attention by the 
decision of August 28 in the hope, as stated therein, that adminis- 
trative action might be taken to see that reports furnished this 
Office should be based upon a full disclosure of the facts, obtained 
from impartial sources. Also, there appeared a possibility that the 
decision of April 28, 1936, might have been misinterpreted by your 
Department, and it was deemed proper to make plain the fact that 
said decision did not reverse or modify the decision of March 31, 
1936, except as to the use of appropriated moneys for payment 
under the particular contract. 

Your present letter appears to be concerned, for the most part, 
with an arraignment of the representative of the General Motors 
Corporation, and you point out several statements appearing in his 
letter of June 2, 1936, as inaccuracies, misstatements, and efforts “to 
becloud the issue”, such statements having reference to the suffi- 
ciency of the motor, length of frame, and type of body construction 
of the Chevrolet standard automobile, and the type of shock ab- 
sorbers used by the Plymouth. 

It was stated in my decision of August 28 that neither the adver- 
tising matter of the Plymouth Motor Corporation nor that of the 
Chevrolet Corporation was for acceptance without question as deter- 
mining the sufficiency of one automobile for the needs of the Govern- 
ment, as compared with others; and if in fact there were inaccuracies, 
etc., in the sales talk of one salesman or the other, they would not 
be of vital importance. This Office is not concerned with the con- 
flicting claims of rival manufacturers of motor vehicles, or any other 
type of equipment, its sole concern and responsibility in such matters 
being determination as to whether expenditures of appropriated 
moneys are in accordance with statutory provisions and recognized 
principles governing such expenditures. Whether the Plymouth P-1 
or the Chevrolet standard (the vehicles under discussion) is the 
superior automobile is not of moment in such connection, except 
insofar as some imagined or actual superiority of the one make of 
automobile over the other may improperly be made the basis of ex- 
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cluding one from competition in favor of the other, or rejecting an 
otherwise acceptable low bid. 

In brief reply to the matters you discuss in connection with the 
letter of the General Motors Fleet Sales Corporation, it may be sug- 
gested that while the Department “has not discussed the master or 
standard Chevrolet motor in any correspondence”, the Department 
stated without qualification in its letter of March 10, 1936, and again 
in its letter of April 13, that the Chevrolet master automobile met 
the specifications in every respect. Since the manufacturers state that 
the engine used in the standard model Chevrolet is identical with that 
used in the master, it would appear to be a necessary conclusion that 
the Department of Agriculture admitted the sufficiency of the 
Chevrolet motor. 

The statement relative to the frame construction of the Chevrolet 
standard, which you question as an effort “to becloud the issue”, ap- 
pears to have reference to the entire frame of the 1936 standard model 
Chevrolet and does not appear misleading or intended to be so. In 
connection with the difference in frame construction of the two auto- 
mobiles, upon which the Department has laid stress, contending that 
the X or YK type said to be used by the Plymouth is sturdier than 
the “box section” frame construction used in the Chevrolet standard, 
it may be pointed out that “Motor” magazine, in describing the 1936 
model of Chevrolet standard, states that this type of frame construc- 
tion is used for the first time on that model, and that it “is new in 
this country.” The statement appears in descriptive and not adver- 
tising literature of the magazine. If it is correct, it would appear 
that the administrative view as to the relative sturdiness of construc- 
tion of the two types of frame is a matter of surmise or opinion, with- 
out experience to back it or engineering facts to support it. 

Even if it should be conceded that the X or YK type of frame 
construction has some measure of superiority as to sturdiness, the 
fact is beside the point. As in the case of the body construction, the 
matter for determination is whether or not the box section type of 
frame is inherently so lacking in sturdiness and dependability as to 
render the vehicle it supports inadequate for the needs of the Govern- 
ment, and there has been no showing here to that effect. 

Whether the Chevrolet standard body is all steel or of composite 
construction, with all steel turret top, would appear to be a matter of 
minor importance. Both types of body construction—all steel and 
composite—are recognized and used in the industry, and possibly 
each has itsadvantages. Reference to “Motor” magazine discloses that 
the composite type of body is used not only on the Chevrolet but on 
some of the more expensive makes of automobiles, For instance, it 
appears that the Ford Motor Co. uses steel bodies on Ford automo- 
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biles, while the bodies on the Lincoln line, its higher-priced vehicles, 
are of the composite type. Other automobiles using the composite 
body include the Buick, La Salle, Packard, and Pierce Arrow. How- 
ever, the question is not whether the all-steel body is superior to the 
composite, but whether the composite body is adequate for the needs 
of the Government, or is, by reason of its own weakness and inferior- 
ity of material and construction, within itself, inadequate for such 
neers, 

It is not a matter of concern here whether the Plymouth automo- 
bile “needs double-action shock absorbers”, as stated in the letter of 
the General Motors representative, or uses single-action shock ab- 
sorbers, as stated by you. There has been no claim that the shock 
absorbers on either car are inadequate for their purpose or inferior 
to those used on the other vehicle. 

There would appear to be nothing in the decisions of this office to 
contribute in any measure to the administrative “perplexity” which 
your ietter professes. The provisions of section 3709, Revised Stat- 
utes, contemplate and require that in the acquisition of articles and 
equipment for Government uses there shall be opportunity for full 
and open competition among all qualified persons, and that neces- 
sary equipment be purchased at the most reasonable price obtainable, 
consistent with the actual requirements of the service to be per- 
formed. Following the plain intent of the statute, the decisions of 
this office are, in effect, that no arbitrary specification as to weight, 
wheel base, or other limiting factor, whether it be mechanical or 
superficial, legally may be used as a means of excluding or unduly 
limiting competition, thus evading and defeating the purpose of the 
statute. The decisions have held that the sufficiency of a vehicle for 
Government needs must be determined upon its own sturdiness or lack 
of sturdiness, and not upon a comparison with vehicles offered at 
higher prices. So far as concerns passenger-carrying vehicles, the 
$750 price limitation fixed by the statutes is the maximum price 
which may be expended in any event, where those statutes are appli- 
cable, and it has been held that the statutes do not authorize the ex- 
penditure of that or approximately that amount for vehicles when 
automobiles substantially lower in price will adequately perform the 
required service; that where there is shown an actual need of vehicles 
somewhat sturdier in construction than those in the recognized light- 
weight class, approximate weight of 3,100 pounds, and an approxi- 
mate wheel-base length, within reasonable limits, may be mentioned 
in specifications to indicate such need, subject to the proviso that a 
reasonable deficiency in either or both affords no legal ground for 
rejection of a low bid; and that in no case may specifications be 
drawn for the purpose of giving effect to administrative preference 
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or prejudice at the expense of either the Government or an otherwise 
acceptable aspirant for Government business. 16 Comp. Gen. 38. 
When specifications are prepared and applied in conformity with the 
principles thus stated, it would appear that statutory requirements 
are met, that there would be no ground for protest by bidders, and 
no necessity for question by the accounting officers of the Gov- 
ernment. 

That the rules stated were not applied in the present instance is 
manifest. That a heavier car was not required is shown conclusively 
by the fact that the lightest of the light-weight cars offered was pur- 
chased. To contend that the Chevrolet standard automobile is not in 
the recognized competitive class with the Plymouth P-1 would be to 
ignore what is recognized, emphasized, and daily advertised by the 
manufacturers of both vehicles. Nevertheless, despite numerous de- 
cisions of this Office to the contrary, the minimum wheel-base re- 
quirement of 111 inches was used for the admitted purpose of ex- 
cluding the Chevrolet standard model from competition and as a 
ground for rejection of the low bid offering that car—at a substantial 
excess cost to the Government. 

It is not the responsibility of this Office to prepare or suggest 
“what would constitute an effective and proper specification.” That 
responsibility rests upon the administrative department concerned. 
As stated in my decision to you of July 18, 1936, 16 Comp. Gen. 38, 
when specifications are drawn and used in compliance with statutory 
requirements, no question need be raised here. On the other hand, 
when such specifications are drawn so as to conflict with statutory 
requirements—whether intentionally or not—they necessarily must be 
‘questioned in this Office. 


(A-77186) 


CONTRACTS—EXCESS INSPECTION COSTS—DELAYS BY CONTRACTOR 


Excess costs of inspection resulting directly from delays in completion of a 
contract are chargeable to the contractor notwithstanding the omission 
from the contract of a stipulation to that effect, such costs constituting 
actual damages which may fairly and reasonably be considered as flowing 
_from the contract breach, and the fact that such inspection, after the com- 
pletion date, is performed at a point other than that specified in the con- 
tract is not material. 


Acting Comptroller General Elliott to Sigmund Eisner Co., October 23, 1936: 
Consideration has been given your request for review of settlement 
no. 014665 (3) dated August 21, 1935, which disallowed your claim 
for $3,391.06, representing amounts charged against you by reason 
of additional inspection costs incurred by the War Department 
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ander contracts W669-qm-4846, dated August 21, 1933, W669-qm- 
4839, dated August 24, 1933, W669-qm-5313 and W669-qm-5315, both 
dated February 28, 1934, and W669-qm—5508, dated April 23, 1934, 
calling for delivery of raincoats to the Philadelphia Quartermaster 
Depot, in connection with deliveries made and accepted after the 
completion dates fixed under the terms of the respective contracts. 

You were advised in the settlement that balances aggregating 
$2,445.61 withheld from payment under contracts W669-qm-4839 
and W669-qm-5508 would be applied in partial liquidation of the 
excess inspection costs of $3,391.06 and that the balance of $945.45 
would be collected from any amounts found to be otherwise due you. 
The amount of $945.45 was withheld by settlement no. 0386718, 
dated January 27, 1936, and you have returned check no. 1,000,158, 
dated February 3, 1936, issued, pursuant to the latter settlement, by 
E. C. Morton, finance officer, United States Army, over symbol no. 
20-249, for $433.98, with your request for review of the settlements. 

Under the terms of the contracts you agreed to furnish certain 
specified quantities of raincoats to the Philadelphia Quartermaster 
Depot, Twenty-first and Johnston Streets, Philadelphia, Pa., for the 
prices stipulated therein. In accordance with the contract provisions 
final deliveries of the specified quantities were to be made under 
contract W669-qm-4846 not later than March 10, 1934; contract 
W669-qm-4839, not later than March 26, 1934; contracts W669-qm- 
5313 and W669-qm-5315, not later than May 29, 1934, and contract 
W669-qm-5508, not later than August 1, 1934. 

Attached to and made a part of contracts W669-qm-5313, W669- 
qm-5315 and W669-qm-5508, were stipulations that if the contractor 
failed to complete deliveries under the said contracts within the time 
specified and was permitted to complete same after the expiration 
date there would be charged to him the inspection costs accruing 
after such date. The other two contracts, W669-qm-4839 and W669- 
qm-4846, contained no provisions for liquidated or actual damages 
except the provision in article 5, common to all of the contracts, 
authorizing the Government to terminate the right of the contractor 
to proceed with deliveries under the contracts in case of default and 
to purchase similar materials or supplies in the open market or 
secure the manufacture and delivery thereof by contract or otherwise, 
the contractor and his surety to be liable for any excess cost occa- 
sioned the Government thereby. 

Your right to proceed under the contracts was not terminated but 
you were permitted to continue with deliveries after the expiration 
dates, and the War Department has reported as follows with respect 
to the actual completion dates and additional inspection charges 
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which were incurred after the dates fixed under the contracts for 
completion : 
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With respect to the alleged causes of the delays in completing 
deliveries the contracting officer has found as follows: 
















































I certify that I have examined the claims of Sigmund Eisner Company 
filed with this depot for relief from payment of the cost of excess inspection 
in the amount of $3,391.06, charged to the claimant in connection with per- 
formance under the following contracts: 


Contract W 669 qm-—4839, dated 8-24-33. 
Contract W 669 qm-4846, dated 8-21-33. 
Contract W 669 gm-5313, dated 2-28-34. 
Contract W 669 qm-5315, dated 2-28-34. 
Contract W 669 qm-5508, dated 4-23-34. 


As a result of this investigation I certify that I have found the following 
facts: 

1. That no delay in production of the contractor occurred as a result of a 
strike in the contractor’s plant in September 1933; 

2. That no material delay in production of the contractor resulted from any 
error in patterns furnished by this depot; 

8. That the allegation respecting sabotage in the plant of the supplier of 
the balloon cloth appears to be unfounded in fact insofar as the rejections of 
balloon cloth which occurred at the factory of the Standard Oiled Clothing 
Company are concerned ; 

_ 4 That the Government sustained a loss in the amount of $3,391.06 by reason 
of the delinquencies of the claimant on the above noted contracts; 

5. That this loss represents the additional costs of inspection incurred after 
the completion date of the above mentioned contracts; 

6. That the Government was forced to abandon the preliminary inspection 
maintained at the plant of the Standard Oiled Clothing Company, New York 
City, a sub-contractor of the claimant, when the excessive percentage of 
rejections of raincoats offered for preliminary inspection before shipment to 
this depot indicated that this preliminary inspection was not effective in 
securing the manufacture of the raincoats according to the specification re- 
quirements, and that the contractor evidently was not properly inspecting 
the raincoats before offering the same for such preliminary inspection ; 

7. That these Government inspectors were withdrawn from the plant of the 
Standard Oiled Clothing Company, February 23, 1934, and the inspection of the 
remaining undelivered raincoats was performed at this depot; 

8. That this depot inspection for which the contractor was charged was 
performed after the completion date of the contracts by temporarily employed 
inspection personnel ; 

9. That, with respect to the contract provision that the cost of all inspection 
performed at a point other-than the premises of the contractor or sub-contractor 
would be at the expense of the Government, it was the intention of both parties, 
the Government and the claimant, that this provision would apply only to the 
performance of the contracts as such performance was mutually promised, and 
that, in these instances, this provision of the Government was given in con- 
sideration of the promise of the claimant to perform in accordance with the 
provisions of the contracts; and 
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10. That the provisions concerning the responsibility for these inspection 
costs in contracts W669-qm-5313, W669-qm-5315, and W669-qm-5508, and 
in the pertinent invitations for bids thereto (invitations for bids nos. 669-34- 
164, 669-34-174, and 669-34-264) do not conflict as is alleged; but are, and 
were, intended to be complementary, the contract provision applying to all 
costs of inspection from the award until the completion date of the contracts, 
and the provision in the respective invitation for bids pertaining to the cost of 
all inspection incurred after the completion date of the contracts. 

Pursuant to the express terms of contracts W669-qm-5313, W669- 
qm-5315, and W669-qm-5508 you were chargeable with the inspection 
costs accruing after the expiration of the period specified for com- 
pletion of deliveries thereunder. While contracts W669-qm-—4839 and 
W669-qm-4846 contained no specific provisions with respect to the 
charging of damages in the event you were permitted to continue 
with delivery after the expiration dates, you are chargeable with 
the actual and direct loss caused the Government by reason of the 
delay in completion for which no extension of time was provided (8 
Comp. Gen. 455). 

The War Department has determined the excess cost of inspection 
to the Government resulting directly from the delays in completing 
the deliveries under the five contracts and with respect to contracts 
W669-qm-4846, dated August 21, 1933, and W669-qm-4839, dated 
August 24, 1933, as such excess inspection costs constitute actual dam- 
ages which may fairly and reasonably be considered as arising in the 
usual course of things from the breach of the contracts, you were 
chargeable therewith without any special contractual provisions. 
This is within the rule of Hadley v. Baxendale, 9 Exch. 345, 354-355, 
which has been universally adopted and approved in the United 
States. See Primrose v. Western Union Tel. Co., 154 U. S. 1, 29-30; 
Globe Refining Co. v. Landa Cotton Oil Co., 190 U.S. 540; A-62700, 
December 24, 1935; A-65278, September 21, 1936, 16 Comp. Gen. 277. 

Furthermore, article 4 of the contracts provided that the rain- 
coats would be subject to inspection and that the Government re- 
served the right to charge the contractor any additional cost of in- 
spection when not ready at the time inspection was requested by the 
contractor. The records show that for some time before the comple- 
tion dates of these two contracts the inspection force maintained by 
the War Department in connection therewith was sufficient to take 
care of the deliveries which were made. Since the raincoats were not 
ready for delivery on the due dates it was necessary to keep inspectors 
on the job until they were delivered and the resulting expense would 
appear to be such as would not have been incurred had you com- 
pleted deliveries on time. The fact that such inspection, after the 
completion dates, was performed at a point other than your premises 
is not material since the additional inspection charges incurred after 
the completion dates represent actual damages recoverable by the 
Government by reason of your breach of the contracts. 
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In any event, under the terms of article 12 of each of the five 
contracts, disputes concerning questions of fact arising under the 
contracts were to be decided by the contracting officer or his duly 
authorized representative, subject to written appeal by the contractor 
within 30 days to the head of the department concerned, whose deci- 
sion was to be final and conclusive on the parties thereto, as to such 
questions of fact. The contracting officer has determined, as a matter 
of fact, that the damages sustained by the Government in the mat- 
ter of excess inspection costs aggregated $3,391.06, and that the 
delays were not due to any of the causes alleged. Such determina- 
tion is final and conclusive on you. See Penn Bridge Company v. 
United States, 59 Ct. Cls. 892, and the cases therein cited. 

While you have disputed some of the facts reported by the econ- 
tracting officer, the evidence does not show the facts as administra- 
tively reported to be erroneous, and it is the established rule of this 
office to accept the report of the administrative officers on disputed 
questions of fact, in the absence of evidence sufficient to overcome the 
presumption of the correctness thereof. 3 Comp. Gen. 51. 

Upon review, the settlement dated August 21, 1935, disallowing 
your claim, and the settlement dated January 27, 1936, wherein the 
balance of $945.45 was deducted from an amount otherwise due you, 
must be, and are, sustained. 

Check no. 1,000,158 for $483.98 is returned. 


(A-80876) 


TRAVELING EXPENSES—INTERMINGLING OF TRAVEL BY COMMON 
CARRIER AND PERSONALLY OWNED AUTOMOBILE 


Where a general travel order is issued authorizing travel by public conveyance 
or by personally owned automobile on a mileage basis and the traveler 
intermingles both methods on the same trips, the administrative finding of 
economy and advantage as to the whole of the authorized travel may not 
be accepted as a finding that such method of travel is more economical 
and advantageous to the United States in the absence of evidence support- 
ing such finding. 


Acting Comptroller General Elliott to the Administrator, Works Progress 
Administration, October 23, 1936: 


There is before me for consideration undated letter (Ref. FIN: 
C-I) from the Director of Finance, Works Progress Administration, 
as follows: 


This office has become increasingly concerned over a type of exception which 
has been taken by the General Accounting Office in the preaudit of administra- 
tive travel vouchers for this administration. Based on decision of the Comp- 
troller General 13 CG 430, the exceptions have been noted only within the last 
few weeks, and take place in instances where the traveler begins his journey 
by personally owned automobile and makes a trip by common carrier before 
returning to his official station, or vice versa. The attached voucher in favor 
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of R. D, Pittman, involving travel from July 1 to 31, 1936, is representative 
of the disallowance which threatens to cause a large amount of trouble among 
administrative travelers. 

Since the inception of the Civil Works Administration and continuing through. 
the regime of the Federal Emergency Relief Administration and the Works 
Progress Administration, travelers have been authorized to use both personally 
owned automobile and common carrier, under orders similar to the blank 
authorization attached hereto. In using this form, the type, scope, and location 
of the official duties of a traveler were taken into consideration and the 
authorization issued to permit him at all times to use the most economical 
and advantageous means of travel, enabling him to utilize personally owned 
automobile for all or any portion of the travel performed. For nearly three 
years travel of the nature to which exception was taken in Mr. Pittman’s 
voucher was performed without being questioned by the General Accounting 
Office, and it was the natural assumption that the travel orders prescribed 
by this administration were considered adequate to express full administrative 
intent. 

Without attempting to question the validity or the reasoning entering into 
the Comptroller General's decision 138 CG 430, this office seeks some method 
by which reimbursement may be accomplished in reclaim for expenses, on a 
mileage basis, incurred in traveling for the benefit of the Government where 
the disallowance is as described above. Obviously, with full administrative 
authority to travel on a mileage basis, and backed by numerous precedents 
established by the passing of countless similar accounts by the General Ac- 
counting Office, many travelers did not take receipts for gasoline and oil pur- 
chased nor keep any memorandum of expenditures, thus rendering impossible 
reimbursement on an actual expense basis. As a result, the personal financial 
shock to the travelers, if some recompense is not allowed, will be extremely 
heavy. 

It is noted that the act of February 14, 1931, 14 Stat. 1103, provides for the 
use of personally owned automobile on a mileage basis “whenever such mode 
of travel has been previously authorized and payment on such mileage basis 
is more economical and advantageous to the United States.” From the wording 
of the statute it is apparent that it was the intent of Congress to separate the 
two conditions under which mileage may be allowed, i. e., the prior authoriza- 
tion and the economy and advantage to the Government. This separation ap- 
pears to have been recognized in decision of the Comptroller General, 13 CG 387. 
the last paragraph of which indicates that personally owned automobile may be 
used on a mileage basis “where the authorization to use the automobile is given 
in advance of the travel and there is an administrative determination in 
advance or a subsequent showing that the use of the automobile at the pre- 
scribed rate is more economical and advantageous to the Government.” In 
ether words, the important point in the second of these requirements is the 
amend and advantage to the Government, not the previous determination 
thereof. 

Since, in each case where the above exception has been taken, travel by 
personally owned automobile actually was previously authorized, in the light 
of the above interpretation of the governing statute, and in view of the fact 
that in each instance the economy and advantage of the travel as performed 
was predetermined, although not stated in the travel order in the language 
apparently required, it is respectfully requested that clearance be granted 
to vouchers reclaiming amounts deducted on the basis of 13 CG 430, where it 
is stated by a proper administrative official, subsequent to the travel, that 
personally owned automobile was the most economical and advantageous means 
of transportation for all or any portion of the travel for which reimbursement 
is claimed on a particular voucher. 

In order that the voucher of Mr. Pittman may be made a test case, such a 
certification is now attached to that voucher. 

You are advised that in the future travel orders will be worded to authorize 
the use of personally owned automobile for all or any portion of the travel 
to be performed, where facts bear out the economy and advantage of such 
mode of transportation. 


The travel covered by the subject voucher was performed pursuant 
to travel orders of June 30, 1936, and July 27, 1936. Under the first 
dated order the travel was authorized from Philadelphia, Pa., the 
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official station of the traveler, to points in Pennsylvania, Dela- 
ware, Maryland, New Jersey, District of Columbia, and West Vir- 
ginia, as often as might be necessary during the period from June 
30, 1936, to December 31, 1936, and under the second dated order 
travel was authorized from Baltimore to points in the State of 
Ohio and return. 

The travel order of June 30, 1936, provided that the following 
paragraphs would be applicable to the travel: 


(b) You are authorized to perform the above travel by public conveyance. 

(c) You are authorized to perform the above travel by your personally owned 
automobile, it having been determined administratively that, in connection with 
your work, the use of your personally owned automobile is more economical and 
advantageous to the United States, and you will be paid mileage at the rate of 
five cents per mile, in lieu of actual expenses of transportation in accordance 
with paragraph 12 (a), Standardized Government Travel Regulations. 


The order of July 27, 1936, authorized travel in accordance with 
paragraph (c), supra. 

From the examination of the voucher it appears that in perform- 
ing the travel authorized the traveler obtained, by use of transporta- 
tion requests, rail transportation and Pullman accommodations at a 
cost of $57.15 and used his personally owned automobile a distance 
of 1,794 miles for which he claims $89.60 mileage. It appears also 
that the travel to the State of Ohio was performed by rail, although 
it is stated in the order authorizing the travel by personally owned 
automobile that the latter method of travel is “more economical and 
advantageous to the United States.” 

The act of February 14, 1931, 46 Stat. 1103, as amended by section 
9 of the act of March 3, 1933, 47 Stat. 1516, authorizes the payment 
of mileage for the use of an employee’s own automobile only when 
such use is more economical and advantageous to the United States; 
that is to say, the convenience or personal desires of the employee 
are not for consideration. 11 Comp. Gen. 155, A-42009, April 30, 
1932; and A-53421, February 2, 1934. Also, it has been uniformly 
held in construing the provisions of the mileage act that if the 
travel orders leave to the discretion of the employee whether the 
travel shall be by common carrier or by personally owned automo- 
bile and he elects to use his automobile, he may be reimbursed only 
actual expenses, such as for gasoline and oil, but not to exceed the 
cost by rail. See A-53421, swpra, and A-54061, March 21, 1934. In 
the decision last cited it was stated as follows: 


* * * Obviously, a travel order authorizing travel generally by common 


carrier but, also stating that the employee may use his personally owned auto- 
mobile at a stated rate per mile and that it has been determined that such 
method of travel, that is, by automobile, is more economical and advantageous 
to the United States, is inconsistent as, if the travel to be performed by auto- 
mobile is the more economical and advantageous to the Government, then no 
travel by common carrier should be authorized, as it is always the duty of an 
employee to travel by the most economical and advantageous route * * *. 
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As stated above, mileage is authorized only when travel by that 
method is more economical and advantageous to the United States 
and where the travel orders authorize the payment of mileage be- 
tween designated points and contains an administrative finding of 
economy and advantage, such certificate is not ordinarily questioned 
by this Office when the travel performed is in accordance with the 
orders. However, where as in the instant case a general travel order 
is issued authorizing travel by public conveyance or by personally 
owned automobile on a mileage basis and the traveler intermingles 
both methods on the same trips the administrative finding of economy 
and advantage as to the whole of the authorized travel cannot be 
accepted as a finding that such method of travel is more economical 


- and advantageous to the United States in the absence of evidence 


supporting such finding. 

Accordingly, the subject voucher is herewith returned and may be 
resubmitted for preaudit accompanied by a showing of comparative 
costs of travel by common carrier and by automobile for that portion 
of the journey where part of the travel was performed by automobile. 

With respect to the request for clearance of all travel vouchers re- 
claiming amounts deducted on the basis of the rule as stated in 13 
Comp. Gen. 430, where the administrative office has made a finding 
of economy and advantage subsequent to the performance of the 
travel you are advised that disallowances in individual cases involvy- 
ing travel performed under circumstances similar to the instant case 
may be resubmitted accompanied by a statement of the cost, ete., upon 
which such finding is based, whereupon such action will be taken as 
the facts may warrant. 


(A-78657) 
FRACTIONS—COMPUTATION—GOVERNMENT TRANSACTIONS 


The computation of fractional cents in Government transactions on a basis other 
than in accordance with the commercial rule is not objectionable, but, all 
things considered, it would appear preferable that the commercial practice 
be uniformly applied throughout the Government service in transactions 
with the public generally. 


Acting Comptroller General Elliott to the Secretary of the Treasury, October 
24, 1936: 


There has been considered your letter of September 24, 1936, as 
follows: 


This Department is in receipt of a letter from the Atlantic Refining Company, 
260 South Broad Street, Philadelphia, Pennsylvania, dated August 31, 1936, 
with which was enclosed a copy of your letter of August 24 (A-—78657) relative 
to computations involving fractional parts of a cent. Copies of such letters 
are enclosed for your convenient reference. 

In connection with this matter, I am also enclosing a copy of adminis- 
trative instructions issued by the Commissioner of Accounts and Deposits 
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pursuant to Executive Order 7034, dated May 6, 1935, outlining the method 
to be followed in Treasury accounts offices in connection with the adminis- 
trative examination of vouchers. The Department understood that this was 
the proper method to be followed. Since it does not appear, however, that 
the question has been decided by the Comptroller General.of the United States, 
and in view of the fact that there is involved a question of the proper basis 
upon which payment should be made by Treasury disbursing officers, it would 
be appreciated if you would advise this Department with respect to the proper 
method to be used. 


Field office memorandum no. 224, issued February 4, 1936, by the 
Commissioner of Accounts and Deposits, in connection with the ad- 
ministrative examination of vouchers, provides in material part: 


1. The following method is generally prescribed for computing fractional 
parts of one cent in the determination of voucher payments: 


Computed Amount to be 


amount certified 


| 

| 

$1. 014 $1.01 | 

1. 015 1.01 | 
1. 016 102 | 


2. When an invoice representing a single transaction includes a number of 
items involving fractional extensions, the fractional rule should be applied 
to the total amount of the invoice, as in the example below, and not to the 
fractional extensions of the component items. 


, Mathematical | Approved total 
7 
Quantity Unit price extension amount ofinvoica 


7 quarts of oil 
5 gallons of gas 
9 spark plugs 


3. When an invoice covers a number of items constituting a series of inde- 
pendent transactions, the computation of which is predicated on dissimilar unit 
prices resulting in fractional extensions for every item, the fractional rule 
should be applied to each individual transaction and not to the aggregate 
amount. The following illustration of a series of gasoline transactions discloses 
the method ef computing invoices of this type: 


Approved 
method of 
computation 


Mathematical 


Quantity Unit price extension 


5 gallons ! 


7 gallons 
9 gallons 


1 Since the 2 independent transactions of 5 and 3 gallons, respectively, were made at the same unit price, 
= oe is obtained by multiplying the total number of gallons thus purchased by the unit price 
of 19}¢ cents. 
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4. In computing fractional charges rendered by telegraph, cable, and radio 
companies for Government messages, it will be necessary to follow the proce- 
dure presc-ibed in section 66 of the Standardized Government Travel Regula- 
tions, as aménded : 

“In cases where the charge for a Government message, determined as herein 
provided, shall include a fraction of a cent, such fraction, if less than one-half, 
is to be disregarded; if one-half or more, it is to be counted as one cent.” 

5. Where the fractional calculations on a youcher submitted by an agency or 
department of the United States Government conform to specific administrative 
instructions promulgated pursuant to express statutory authority, the applicable 
departmental regulations govern the method of computation. An example 
thereof is found in the administrative procedure of the Navy Department in 
computing naval reimbursement vouchers covering material expended from the 
Naval Supply Account at the next highest cent in the case of fractional exten- 
sions ranging from five mills to nine mills (article 1146 of the Bureau of Sup- 
plies and Accounts Manual, 1929, Navy Department). The said administrative 
instructions were issued by the Paymaster General of the Navy and were ap- 
proved by the Secretary of the Navy, in accordance with the act of March 1, 
1921, 41 Stat. 1170. 

6. In the case of Government pay rolls, all fractional payments are disre- 
garded. In this connection, your attention is directed to field office memoran- 
dum no. 39, and instructions bearing job number 78, issued by the office of 
the commissioner of accounts and deposits, and entitled “Extracts from General 
Accounting Oftice—Government salary tables showing basic salaries, less three 


and one-half percent civil service retirement reductions and net amount to be 
paid.” 


The matter of computing fractional cents is not specifically covered 
by statute, although the common practice in dealing with the public 
generally has been to follow the commercial rule. Such practice is 
recognized by the Congress in the matter of collecting taxes. See 
section 56 (g), act of May 10, 1934, 48 Stat. 699, and section 8 (d), 


act. of August 29, 1935, 49 id. 976. While there appears to be no 
legal objection to the Treasury Department issuing instructions to 
its accounts offices in connection with the duties imposed under Exec- 
utive Order No. 7034, dated May 6, 1935, to follow a more strict 
practice in the interest of the Government, there may be for admin- 
istrative consideration whether a departure from the generally ac- 
cepted commercial practice of computing fractional cents, particu- 
larly as set forth in the first and third illustration and in the drop- 
ping of the half cent in the total in the second illustration of the 
above-quoted field office memorandum, will result in any appreciable 
degree of savings to the Government. It would appear from a broad 
accounting viewpoint that the uniform application of the commercial 
practice throughout the Government service in dealing with the pub- 
lic generally is preferable, since such a practice makes for uniformity 
in the handling of accounts, eliminates extra accounting detail, and 
tends to simplify fiscal relations with the public. 
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(A-79218) 


ALIENS—HEAD TAX REFUNDS—SUPPORTING DATA 


Department of Labor Form 514, Head Tax Refund Certificate, being for issu- 
ance only in cases of aliens in transit and temporary visitors to the United 
States, such forms need not be furnished in the accounts of disbursing offi- 
cers in connection with refunds of head tax in other classes of cases; but 
where the forms have been issued to aliens pursuant to the regulations, and 
refund is made thereon, either to the alien or transportation company con- 
cerned, the forms must be furnished. 

A receipt from the alien is required in support of every refund made to a 
transportation company on Department of Labor Form 514, Head Tax 
Refund Certificate, regardless of whether such company made the deposit 
of head tax in the first instance. 

Where refund is made by a transportation company on Department of Labor 
Form 514, Head Tax Refund Certificate, and it is impracticable to secure 
the alien’s receipt in the space provided therefor on the form, the canceled 
check or draft by which refund is made is acceptable evidence of receipt 
of the refund by the alien. 

Where a transportation company has in fact paid the head tax required by 
statute without requiring the alien to advance the amount thereof, a state- 
ment from the alien to that effect should be furnished in support of a 
refund to the transportation company. 

Refunds of head tax should not be made to transportation companies in cases 
where Department of Labor Form 514, Head Tax Refund Certificate, has 
been issued to aliens in transit and temporary visitors, except upon pres- 
entation of the form, properly executed, 

Where Department of Labor Form 514, Head Tax Refund Certificate, has been 
lost by the alien to whom issued, claims for refund of said tax should be 
made by said alien direct to the immigration authorities at the port of 
entry. 


Acting Comptroller General Elliott to the Secretary of Labor, October 24, 1936: 


In the audit of the accounts of the Chief Disbursing Officer, Divi- 
sion of Disbursement, Treasury Department, covering disbursements 
on behalf of your Department, question has arisen as to the proper 
evidence to be submitted to this office with the accounts in support 
of refunds of head tax made on Department of Labor Form No. 
708, Voucher for Refund of Special Deposit. 

By letter of this Office dated July 16, 1931, A-84156, to your 
predecessor, there was approved a modification of Department of 
Labor Form 514, Head Tax Refund Certificate, for issuance to 
aliens in transit and temporary visitors, as defined in immigration. 
rule 1, upon entry into the United States, in order to facilitate 
refund of amounts collected as head tax on account of such aliens 
and refundable upon their departure from the United States and 
presentation of claim for refund within the respective periods of 
time after entry prescribed by said immigration rule 1. The ap- 
proved form includes space for the alien’s receipt, to be executed 
in cases where refund is made to the alien by a transportation com- 
pany in accordance with the provisions of the form, thus becoming 
the basis of a claim by the transportation company against the 
United States for payment of head tax deposited in connection with 
the alien’s entry. 
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Upon request of this Office that vouchers covering refunds of 
head tax to transportation companies be supported by form 514, 
properly executed, showing refund of the amount of the tax to 
the alien by the transportation company, there was received from 
the Deputy Commissioner of Immigration and Naturalization a 
letter dated July 24, 1936, reference 55789/443, as follows: 


Reference is made to several communications addressed by you to Guy F. 
Allen, Chief Disbursing Officer, under file A-FFB-R-A, in which it is requested 
that head tax refund certificate, form 514, be submitted in support of Depart- 
ment of Labor refund vouchers, form 708, in connection with all head tax 
refunds as reflected in the accounts of the collectors of customs. 

It is apparent from inquiries made to this office that collectors of customs, 
regional disbursing officers, and immigration officers have construed your 
instructions, which are based upon the Comptroller General's decision of July 
16, 1931 (A-34156), as requiring the submission of form 514, receipted by the 
alien, in support of refund vouchers in each instance where head tax is 
refunded. 

Section 2 of the Immigration Act of February 5, 1917 (39 Stat. 875), pro- 
vides that head tax shall be paid by the master, agent, owner, or consignee 
of the vessel or transportation line bringing an alien to the United States, or 
by the alien himself if he does not come by vessel, transportation line, or other 
conveyance or vehicle. 

Section 2 also directs the Commissioner, with the approval of the Secre- 
tary of Labor, to issue rules and regulations governing the collection, deposit, 
and refund of head tax. Rule 1, subdivision G, of the Immigration Rules, 
promulgated pursuant to section 2, designates head tax as “general’’, which 
is for direct coverage into the Treasury, and “special”, which is subject to 
refund under certain conditions as specified below: 

“The term ‘special’ tax shall apply to the tax collected (1) on account 
of every alien held for special inquiry and (2) on account of every alien making 
unsatisfactory claim to exemption for any one of the following reasons: 

“(a) That he is passing in transit through the United States. 

“(b) That he is under 16 years of age and accompanied by either father 
or mother. 

“(c) That he is entering for temporary stay, not to exceed one year, after 
an uninterrupted residence of at least one year immediately preceding in 
Canada, Newfoundland, Mexico, or Cuba. 

“(d) That he is an alien who has been temporarily admitted to the United 
States and who, during the period of such temporary admission, proceeds to 
foreign contiguous territory for temporary visits. 

“(e) That he is a resident or citizen of a possession of the United States. 

“(f) That he is a citizen of the United States. 

“(g) That he is a returning seaman previously regularly admitted, who has 
not forfeited his status since such regular admission.” 

Under subdivision F of rule 1, as amended, form 514 is issued only in the 
following cases: 

Transits: (a) Where head tax is collected on account of aliens who claim 
to be in transit through the United States. 

Temporary visitors: (c) Where head tax is collected on account of aliens 
who enter the United States after an uninterrupted residence of at least one 
year immediately preceding such entrance in Canada, Newfoundland, Cuba, or 
Mexico for a temporary period of not more than one year. 

From the foregoing it will be observed that the luw places upon the trans- 
portation line bringing the alien to the United States the obligation for the 
payment of head tax, and in the vast majority of cases head tax collections and 
refunds are transactions entirely between the United States and the trans- 
portation line concerned, and not between the United States and the alien. 

In all of the classes of cases in which head tax is placed on special deposit 
except those mentioned in (a) transits, and (c) temporary visitors, above, 
refund is ordinarily made to the depositor. Under paragraph 2, subdivision J, 
immigrgation rule 1, provision is made for refund of head tax to transits and 
visitors holding form 514 by pursers of trans-Atlantic and trans-Pacific steam- 
ships and railway ticket agents in Canada who take up form 514. It will be 
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observed that this procedure involves a refund of head tax by the collector 
of customs to a claimant other than the original depositor. This practice 
was adopted for the convenience of the traveling public and was approved 
by the Comptroller General in decision A-34156, dated «December .12, 1930, 
to the Secretary of the Treasury, and A-34156, dated July 16, 1931, to the 
Secretary of Labor. 

It is the understanding of this Office that the sole question disposed of by 
the Comptroller General's decisions of December 12, 1930, and July 16, 1931, 
was the propriety of refunding head tax to a claimant other than the original 
depositor, and that the accounting procedure involved in the collection and 
refund of head tax in other classes of cases was not disturbed. It is, of 
course, impossible under the present practice of handling head tax collections 
and refunds to furnish form 514 signed by the alien to cover each refund, not 
only because form 514 is issued only to transits and visitors but because it 
would be manifestly unfair to refuse refund merely because the alien con- 
cerned has lost the form 514, although he has submitted satisfactory evidence 
of departure from the United States within the required pe iod. 

It is hoped that the instructions issued by you will be modified to conform 
to the existing practice and this Office advised accordingly, so that appropri- 
ate instructions may be given to immigration, customs, and disbursing officers 
who handle head tax matters in the field. 


Section 2 of the Immigration Act of February 5, 1917, 39 Stat. 875, 
provides, in part, as follows: 

That there shall be levied, collected, and paid a tax of $8 for every alien, 
including alien seamen regularly admitted as provided in this act, entering the 
United States: Provided, That children under sixteen years of age who accom- 
pany their father or their mother shall not be subject to said tax. The said 
tax shall be paid to the collector of customs of the port or customs district to 
which said alien shall come, or, if there be no collector at such port or district, 
then to the collector nearest thereto, by the master, agent, owner, or consignee 
of the vessel, transportation line, or other conveyance or vehicle bringing such 
alien to the United States, or by the alien himself if he does not come by a 
vessel, transportation line, or other conveyance or vehicle, or when collection 
from the master, agent, owner, or consignee of the vessel, transportation line, 
or other conveyance, or vehicle bringing such alien to the United States, is im- 
practicable. The tax imposed by this section shall be a lien upon the vessel or 
other vehicle or carriage or transportation bringing such aliens to the United 
States, and shall be a debt in favor of the United States against the owner or 
owners of such vessel or other vehicle, and the payment of such tax may be 
enforced by any legal or equitable remedy. * * * 

While the law places the primary responsibility for payment of 
head tax on the transportation line bringing the alien into the United 
States, it is understood to be the general practice of the transporta- 
tion companies to collect the amount of the tax from the alien at the 
time the ticket covering transportation to the United States is pur- 
chased. If this were not so, there would be no authority for the 
issuance of form 514 to aliens in transit and temporary visitors, en- 
titling them to refund of the amount of head tax deposited on their 
account by a transportation company. Accordingly, the interests of 
the alien are for considering in connection with refunds of special 
deposit collections of head tax. 

The decision of December 12, 1930, A-34156, referred to in the 
above-quoted letter, approved the refunding of head tax from special 
deposit accounts of collectors of customs direct to the transportation 
line by which the alien departed from the United States and which 
refunded the tax to the alien, where collection of the tax was made 
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from another transportation line or from the alien direct, provided 
proper evidence was submitted in support of the claim showing re- 
ceipt of the amount of the tax by the alien from the particular trans- 
portation company making the claim. Said decision approved a 
form of receipt for stamping on Form 514, Head Tax Refund Cer- 
tificate, in cases where refund was made to the alien by a transporta- 
tion company, and, after requesting submission of a modified form 
514 including the alien’s receipt, concluded as follows: 

There will be considered by this Office, in connection with the modification of 
form 514, the advisability of changes in the existing accounting procedure in- 
volving the payment and refund of head taxes. 

In approving the modified form 514 submitted by your Department 
pursuant to that request, this Office stated, in A-84156, dated July 
16, 1931, that— 

It is understood that in the future form no. 514- (original), properly executed, 
will be transmitted to this Office with the accounts of the collectors of customs 
in support of refund vouchers on Department of Labor form no. 708. 

Paragraph 3 of subdivision F, immigration rule 1, provides that 
form 514 shall be issued to aliens in transit and temporary visitors. 
Paragraphs 2 and 4 of subdivision J, rule 1, provide that head 
tax may be refunded to aliens of these classes upon submission, within 
the stipulated periods after entry, of satisfactory proof of departure 
from the United States within the time therein prescribed. It is 
provided, further, that the submission of form 514 properly executed 
and showing the alien departed within the time prescribed shall be 
deemed satisfactory proof. 

As at present constituted, including minor changes approved by 
this Office on March 15, 1935, the face of form 514 provides for certi- 
fication of the facts as to the arrival and departure of the transit or 
temporary visitor, and for the alien’s receipt; and the reverse of the 
form contains instructions for obtaining refund thereon, which may 
be obtained, according to the place and means of the alien’s arrival 
and departure, from the transportation company by which he ar- 
rived, from the purser of the vessel on which he departs, from rail- 
way ticket agents at certain stations in Canada, or direct from the 
United States. 

Bearing in mind the provisions of form 514 and of the regulations 
governing its use, it is apparent that the form is for issuance only 
in cases of transits and temporary visitors. Hence, there would be 
no basis for requiring its submission in support of refunds of head 
tax in other classes of cases, such as claimants who prove United 
States citizenship, and the decisions of this Office have not intended 
to prescribe such a requirement. No objection will be made by this 
office at this time to continuance of the existing procedure with re- 





424 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


spect to refunds of head tax in cases where the immigration rules do 
not contemplate issuance of form 514. 

However, it was intended to require the submission of a properly 
executed form 514 in support of refund of head tax in each case in 
which the form has been issued to the alien pursuant to the immigra- 
tion rules and refund is made thereon to the alien or to a transporta- 
tion company. This requirement is necessary in order that there may 
be a showing of facts sufficient to enable effect to be given the law 
and the regulations of your Department in the audit of the accounts. 
Further, when refund of the amount of the tax has been made to the 
alien by a transportation company, such company, whether or not 
the original depositor, becomes the proper claimant to any head tax 
refundable by the Government upon the alien’s departure. Accord- 
ingly, a receipt from the alien is required in support of every refund 
made to a transportation company, regardless of whether such com- 
pany made the deposit of head tax in the first instance. 

It is recognized that it may be impracticable to obtain the alien’s 
receipt in the space provided on form 514, where the form is exe- 
cuted upon the alien’s departure from the United States without 
any refund being obtained thereon and is subsequently returned by 
the alien to the transportation company by which he arrived in the 
United States, for the purpose of obtaining refund. In such cases 
the canceled check or draft by which refund is made to the alien by 
the transportation company would be acceptable evidence of receipt 
of the refund by the alien. In any case where the transportation 
company has in fact paid the head tax without requiring the alien 
to advance the amount thereof, a statement from the alien to this 
effect should be furnished in support of the refund to the trans- 
portation company. In other words, there must be a complete ac- 
quittance from the alien to authorize payment to the transportation 
company. 

With respect to the loss of form 514 by an alien to whom it has 
been issued, it does not appear that the form is the sole basis for 
refunding head tax to transits and temporary visitors. However, 
there appears no other basis on which a transportation company 
properly may refund the amount of the tax to an alien. Accordingly, 
aliens who have lost form 514 should be required to present their 
claims for refund direct to the immigration authorities at the port of 
entry, accompanied by satisfactory evidence of departure from the 
United States within the prescribed period, and no refunds should 
be made by disbursing officers to transportation companies in cases 
of transits and temporary visitors where form 514 has been issued, 
except upon presentation of the form properly executed. 

In this connection, letters received in this Office from collectors 
of customs at various immigation ports of entry indicate that not- 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 425 


withstanding the approval by this Office on July 16, 1931, and Marcly 
15, 1935, of revised forms 514, including the alien’s receipt, the old 
form 514, without the receipt, is still in use. The proper immigra- 
tion authorities should be instructed to discontinue the use of such old 
forms immediately. 

A copy of this decision will be sent to the Secretary of the 
Treasury. 


(A-68846) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES 


There having been no exchange rate prescribed by Executive order for Man- 
chukuo dollars and the exchange rate for China being based on the Yuan 
dollar, officers and employees of the American consulate general at Harbin, 
Manchuria, not paid in Yuan dollars because such dollars were not avail- 
able may not be credited with exchange losses upon payments made in 
Manchukuo dollars. 


Acting Comptroller General Elliott to the Secretary of State, October 26, 1936: 


There has been received your letter of September 22, 1936, as 
follows: 


Reference is made to Notices of Exception, identified by the list attached 
hereto, to the payment of currency appreciation losses to officers and employees 
ot the American Consulate General at Harbin, Manchuria, on the ground that 
“no loss due to appreciation of foreign currency is allowable on payments made 
in Manchukuo dollars since no basic rate for that currency is shown in the 
Executive orders.” 

This Government did not at the time the payments now questioned were 
made, and does not now, recognize “Manchukuo” as an independent state. 
Harbin is considered as being in China, and is so listed in the “Register of the 
Department of State”, “Foreign Service List”, and other official publications. 
It is quite true that no basic rate for “Manchukuo dollars” is shown by the 
Executive orders issued in pursuance of the act of March 26, 1934, author- 
izing appropriations for the payment of exchange losses, and the payments on 
the vouchers to which you have taken exception should, of course, have been 
computed at the rate for Chinese currency in accordance with Executive Order 
No. 6657—A in force at that time. 

It is held in 15 Comp. Gen. 212 that it is not necessary that checks for 
salaries or allowances be actually converted into foreign currency to entitle to 
currency appreciation loss, except in certain circumstances not here for con- 
sideration. Since payments at Harbin are not made by Treasury check, but 
from the proceeds of the sale of drafts, the exchange appreciation losses, once 
properly computed, could only have been paid by the officer in charge with the 
means at his disposal. The correct payment in United States currency should 
have been calculated upon the exchange rate for the Shanghai yuan, and this 
Government’s obligation discharged by the payment of United States currency, 
if available, or the equivalent thereof in foreign currency at the bank’s selling 
rate for sight draft on New York. 

The calculations made under a misapprehension at Harbin on the basis of 
the “Manchukuo yuan” instead of the Shanghai yuan have resulted in the 
payment of a smaller amount in exchange relief than would have been made 
if calculations had been on the correct basis. This statement is verified by 
reference to the accounts of the Consulate General at Shanghai, where pay- 
ments were correctly calculated, for the period in question. 

In the circumstances, therefore, it is requested that the exceptions which 
have been raised to these payments at Harbin be withdrawn, and full credit 
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allowed in the next certificate of settlement to the accountable officer. Eveu 
with the withdrawal of these exceptions, there will remain due to the indi- 
vidual officers and employees the difference between the calculation on the 
“Manchukuo yuan” and the calculation on the “Shanghai yuan”, for settlement 


by payments on direct claims of those officers and employees who may present 
such claims. 


It is to be noted that the exceptions taken in this case originated 
in the Bureau of Accounts of your Department by letter dated 
April 16, 1935, from the Acting Chief, Bureau of Accounts, to 
Walter A. Adams, Harbin, China, as follows: 


You are informed that your accounts for the period February 1, 1935, to 
February 28, 1935, have been examined, approved, and forwarded to the 
General Accounting Office, Audit Division, for settlement. 

The following differences have been made in the approval thereof: 

A suspension is made in the above accounts in the amount of $637.39, repre- 
senting a charge for currency appreciation losses as shown on vouchers no. 170 
to and including no. 187. It is noted that the vouchers in question cover the 
period from July 1 to and including November 30, 1934, and that during this 
period all salaries and allowances were paid in Manchukuo dollars and the 
officers and employees received the additional number of foreign units in that 
currency to make up the loss suffered by payment in that currency, as com- 
puted by the basic and selling rates as shown in the accounts. 

Currency appreciation may only be paid upon the losses sustained on the 
currency actually paid to the employees; since the payment in Shanghai yuan 
did not begin until December 1, 1934, to the employees of your office, currency 
appreciation losses on that unit could not go back of that date. 

It is requested that the amount suspended be credited in your next regular 
accounts to the appropriation from which the suspension was made. 


Executive Order 6657-A of March 27, 1934, prescribes only one 


exchange rate for China based on the Yuan dollar. Paragraph 5 of 
that order further provides: 


From and after the effective date of this order, each employee shall be 
entitled to receive in foreign currency such amount as he would have received 
by converting into such foreign currency, at the basic rates specified in section 
4, his net salary and net allowances, or his net pay and allowances, as provided 


in section 3. 

As the employees in question were not paid in Yuan dollars and 
as such dollars were apparently not available, there is no exchange 
rate which could be used in determining the amount of Yuan dollars 
which the employees might otherwise have been entitled to receive— 
exchange rates quoted at other points would constitute no evidence 
of the value of Yuan dollars at Harbin where no such currency was 
available. Further, there has not been prescribed by Executive 
Order any basic rate for Manchukuo dollars and it would not, 
therefore, be possible to compute exchange losses in such currency 
upon either an actual or an estimated basis. The action of this 
office in disallowing credit for exchange losses computed upon pay- 
ments made in Manchukuo dollars was correct and, upon review, 
must be and is sustained. 
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BRIDGES—TOLLS—UNITED STATES MAILS, TROOPS, AND MUNITIONS 
OF WAR 


The United States is not required to pay tolls fer the movement of its mails, 
troops, and munitions of war over bridges constructed under authority of 
the Congress pursuant to the General Bridge Act of March 23, 1906, 34 
Stat. 84, or acts of like import. 


Acting Comptroller General Elliott to Maj. M. T. Legg, United States Army, 
October 26, 1936: 


There was received May 15, 1936, your letter of March 6, 1936, sub- 
mitting for decision voucher in favor of the New York State Bridge 
Authority in the sum of $7, covering 20 tickets for tolls over the 
Mid-Hudson Bridge at Poughkeepsie, N. Y. The question presented 
by the voucher is whether the United States is liable for the payment 
of tolls for the movement of its troops and munitions of war over the 
bridge. 

It appears from the papers which accompanied your submission 
that the Second Corps Area headquarters has for a number of years 
claimed the right of free passage for troops and munitions of war 
over toll bridges constructed pursuant to the General Bridge Act 
of March 23, 1906, 34 Stat. 84 (33 U. S. C. 491, et seq.), but that 
recently the New York State Bridge Authority has called attention 
to an opinion of the attorney general of the State of New York, 
based on section 237 of the military laws of the State of New York, 
which is to the effect that members of the State military forces, with 
their impedimenta, shall be accorded free passage upon proper identi- 
fication through all toll gates and over all toll bridges, with the 
further provision that the section, so far as it relates to the military 
or naval forces of the United States, shall apply only to periods 
when the United States is at war. 

The consent of the Congress was granted for the construction of 
the bridge by the act of February 16, 1924, 43 Stat. 10, as follows: 

That the consent of Congress is hereby granted to the commissioner of high- 
ways of the State of New York to construct, maintain, and operate a bridge and 
approaches thereto across the Hudson River at a point suitable to the interests 
of navigation at or near the city of Poughkeepsie, New York, in accordance with 
the provisions of an act entitled “An act to regulate the construction of bridges 


over navigable waters’, approved March 23, 1906. 


Sec. 2. That the right to alter, amend, or repeal this act is hereby expressly 
reserved. 


Sections 2 and 4 of the General Bridge Act, cited, provide: 


Sec. 2. That any bridge built in accordance with the provisions of this act 
shall be a lawful structure and shall be recognized and known as a post route, 
upon which no higher charge shall be made for the transmission over the same 
of the mails, the troops, and the muntions of war of the United States than the 
rate per mile paid for the transportation over any railroad, street railway, or 
public highway leading to said bridge; and the United States shall have the 
right to construct, maintain, and repair, without any charge therefor, telegraph 
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and telephone lines across and upon said bridge and its approaches; and equal 
privileges in the use of said bridge and its approaches shall be granted to all 
telegraph and telephone companies. 


* » * * * * * 

Sec. 4.* * * if tolls shall be charged for the transit over any bridge con- 
structed under the provisions of this act, of engines, cars, street cars, wag- 
ons, carriages, vehicles, animals, foot passengers, or other passengers, such tolls 
shall be reasonable and just, and the Secretary of War may, at any time, and 
from time to time, prescribe the reasonable rates of toll for such transit over 
such bridge, and the rates so prescribed shall be the legal rates and shall be 
the rates demanded and received for such transit. 

The matter has been heretofore and from time to time considered 
by the Judge Advocate General of the Army and he has uniformly 
reached the conclusion that the United States is liable for tolls for 
the passage of troops and munitions of war over highway bridges 
across navigable streams constructed subject to the limitations of the 
General Bridge Act of 1906. That conclusion is based on an inter- 
pretation of sections 2 and 4 of the quoted General Bridge Act and is 
stated as follows: 
These two provisions, occurring in separate sections of the same enactment, 
cover subjects which although they are related, are distinct in their nature. 
Section 2 deals with rates for transportation over lines of travel, whether rail- 
road, street railway, or public highway, leading to and passing over a bridge, 
and requires that such rates in any case where the mails, the troops, and the 
munitions of war of the United States are transported over such lines of 
travel, shall be uniform over the entire route, including the portion of such 
lines of travel occupied by the bridge itself. The quoted provision of section 
4 relates to tolls which may be charged for the transit of vehicles, animals, 
and foot or other passengers over a bridge; that is, a charge for the privilege 
of using the bridge as a means of crossing the body of water which it spans 
(Op. JAG 548.2, March 3, 1925). 

While the subject has had the consideration of the accounting 
officers under prior laws similar to section 2 of the General Bridge 
Act, so far as can be found, the matter has never been directly 
presented to the courts. The regulation of the construction of 
bridges over navigable waters is an asseftion of the authority of the 
Congress under the Constitution “to regulate commerce with foreign 
nations and among the several States.” It appears that in the early 
history of the country, bridges were constructed over navigable 
waters on the authority of States for such construction, and that 
bridges constructed under such authority were, in some instances, 
so constructed as to interfere with navigation. To protect naviga- 
tion it was therefore necessary for the Congress to assert its power 
to regulate commerce among the States. Bridges constructed under 
State authority were from time to time defined or declared by the 
Congress to be lawful structures and usually were declared to be 
post routes, and in that connection the Congress established require- 
ments as to the construction of other bridges. The earliest act. mak- 
ing a reservation such as is found in section 2 of the General Bridge 
Act is contained in the act of July 14, 1862, 12 Stat. 569, “An act 
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to establish certain post roads.” Section 1 of that act declared as a 
lawful structure a bridge partly completed across the Ohio River; 
section 3 authorized any other railroad companies to build bridges 
across a section of the Ohio River therein described; section 4 fixed 
structural requirements to reduce interference with navigation, and 
section 5 provided: 

That any bridge or bridges erected under the provisions of this act shall be 
lawful structures, and shall be recognized and known as post routes, upon which 
iso no higher charge shall be made for the transmission over the same of the 
mails, the troops, and munitions of war of the United States, than the rate 
per mile which the company or companies erecting such bridge may from time 
to time receive on the balance of their line or lines for such services, * * *. 

It will be noted that this act related to the construction of rail- 
road bridges and the limitation on the charges for the transmission 
over the bridge of the mails, troops, and munitions of war was with 
respect to the rate per mile received by the company or companies. 
Thereafter, the act of July 25, 1866, 14 Stat. 244, authorized the con- 
struction of several bridges across the Mississippi and one across the 
Missouri River, and section 3 of that act provided: 

That any bridge constructed under this act, and according to its limitations, 
shall be a lawful structure, and shall be recognized and known as a post route; 
upon which, also, no higher charge shall be made for the transmission over the 
same of the mails, the troops, and the munitions of war of the United States, 
than the rate per mile paid for their transportation over the railroads or public 
highways leading to the said bridge. 

As many of these early railroad bridges also permitted passage 
upon payment of tolls of ordinary highway wagons, animals, and foot 
travelers, the application of the limitation to the rate per mile over 
public highways is significant, especially in view of the fact that at 
that time there were many toll highways in operation. The act of 
April 1, 1872, 17 Stat. 44, authorized the construction of a bridge 
across the Mississippi at or near the town of Clinton, Iowa, and other 
bridges across that river, and section 3 of the act was practically the 
same as in the last-quoted act of 1866, with the added language: 


and the United States shall have the right of way for postal-telegraph purposes 
across said bridge. 

It is to be noted there is no counterpart of the quoted provision of 
section 4 of the General Bridge Act in any of these early acts. Ap- 
parently there was doubt as to the extent or exclusiveness of the 
power being exercised by the Congress in granting rights to erect 
bridges as up to that time authority granted by States was recognized 
along with grants by the Congress of authority to build other bridges, 
frequently or usually subject to the limitations contained in the 
quoted sections of the acts of 1862, 1866, and 1872. That the Con- 
gress had authority and, if so, to what extent, to regulate tolls on 
these bridges except as to mails, troops, and munitions of war of the 
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United States seems to have been of such doubt that the authority 
was not exercised. But the question of the authority of a State to 
regulate charges across an interstate bridge reached the Supreme 
Court in the case of Covington, etc., Bridge Co. v. Kentucky, 154 U.S. 
204, and the court in that case determined that the Congress had the 
exclusive right to regulate tolls over interstate bridges. See, also, 
N.Y.C.é H.R. R.R. Co. v. Board of Chosen Freeholders, 227 U.S. 
248; The Minnesota Rate Cases, 230 U. S. 252, at page 401; and So. 
Covington Street Ry. Co. v. City of Covington, 235 U. 8. 537, at page 
544, By the act of June 4, 1872, 17 Stat. 215, the provisions of sec- 
tion 5 of the act of April 1, 1872, giving to the Secretary of War 
authority to prescribe regulations for the security of navigation and 
specifically reserving authority to revoke or modify the grant of a 
right to construct bridges was extended to all bridges thereafter con- 
structed across the Mississippi River under any act of Congress. 
Section 7 of the Rivers and Harbors Appropriation Act of September 
19, 1890, 26 Stat. 454, made it unlawful to commence the construc- 
tion of any bridge under any act of the legislative assembly of any 
State until the location and plan for such bridge had been submitted 
to and approved by the Secretary of War. (This statute was 
amended, 27 Stat. 110.) It is interesting to note in the act of Septem- 
ber 25, 1890, 26 Stat. 470, authorizing the construction of a bridge 
across the Mississippi at Winona, Minn., to provide for the passage of 
wagons and vehicles of all kinds, for the transit of animals, and of 
foot passengers, for such reasonable rates of toll as might be fixed 
from time to time by the Secretary of War (a provision similar to 
that found in sec. 4 of the General Bridge Act), that section 3 of the 
act provides : 

That any bridge constructed under this act and according to its provisions 
and conditions shall be a lawful structure, over which may be transmitted the 
mails, troops, and munitions of war of the United States free of charge; and 


the United States shall have the right of way for postal telegraph purposes 
across said bridge. 


As possibly for some interpretative value, citation may be made 
to the act of June 27, 1930, 46 Stat, 821 (33 U. S. C. Supp. 498-b), 
which provides: 

That any bridge authorized, prior to March 23, 1906, by act of Congress spe- 
cifically reserving to Congress the right to alter, amend, or repeal such act 
shall, in respect of the regulation of all tolls, be subject to the provisions of the 
act entitled “An act to regulate the construction of bridges over navigable 
waters”, approved March 23, 1906. 

As stated above, the matter has been heretofore considered by the 
accounting officers under the laws in effect prior to the General 
Bridge Act of 1906, and made applicable to particular bridges as 
from time to time authorized by the Congress. In the appendix of 
volume 7 of the decisions of the Comptroller of the Treasury, page 
873, will be found in full decision of February 18, 1901, to the Secre- 
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tary of War, in which were discussed apparently all railroad and 
other bridges theretofore constructed under an act of Congress. At 
page 880 there is quoted section 3 of the act of 1866, and a prior deci- 
sion of the Comptroller of the Treasury, to the effect that the bridge 
company could not charge the Government more than the rate per 
mile paid to the road leading to the bridge, and that if that was less 
than the bridge arbitrary, the Government was entitled to a deduc- 
tion of the difference. “This is regarded as the Government’s equiv- 
alent for the franchise.” At page 882 it was stated: 

It also appears from the above report of the Chief of Engineers that the fol- 
lowing-hamed highway bridges are subject to the same conditions respecting 
charges for Government transportation as the above-mentioned railway bridges: 

* * * * * * * 

It thus appears that all the above-mentioned bridges are subject to the provi- 
sion of law that no higher charge shall be made for the transmission over the 
same of the mails, the troops, and the munitions of war of the United States 
than the rate per mile paid for their transportation over the respective railroads 
or public highways leading to said bridges. 

The bridge charge, whether made separately or included in through rates, 
cannot be allowed for the class of transpertation above specified, if in excess 
of the rate per mile paid for such transportation over the respective railroads 
or public highways leading to said bridges. * * * 

The accounting office view of the law was before the courts inthe 
case of the Union Pacific Railway Company v. The United States, 
20 Ct. Cls. 70, affirmed 117 U. S. 355. In the reporter’s statement 
of the case in the Court of Claims at page 77 will be found the 
following: 

* * * The Treasury Department did not allow 50 cents for each passen- 
ger so transported for the defendants, but in each case, ascertaining over what 
railroad or public highway the passenger reached Council Bluffs or Omaha, 
and the rate per mile paid by him over such part of said railroad or public 
highway as he had thus traveled, the company was allowed only the same 
rate per mile for transporting such passenger between Council Bluffs and 
Omaha as he had so paid on the road leading to the bridge. * * * 

The opinion of the court, citing the statute extending the act of 
1866 to the bridge in question, will be found at page 104 et seq. 
The court held that the subsequent act extending the act of 1866 
to the bridge in question did not apply to rates of compensation to 
be paid by the United States but that other provisions of the act 
of 1866 as to the construction of bridges only were extended. This 
reasoning of the Court of Claims was followed by the Supreme 
Court, 117 U. S., page 359. It is to be observed that the Govern- 
ment appealed the judgment of the Court of Claims and that in 
neither court was the basis used by the Treasury Department in 
the application of the provisions of the act of 1866 criticized, but the 
ground of action was that the rate provisions of the latter act did 
not apply to the bridge. 

Language substantially identical with section 2 of the General 
Bridge Act having had a settled construction in the accounting 
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offices for many years, that settled construction having been in the 
interest of the United States, and that construction not having been 
questioned in any court, it would require most cogent reasons for a 
modification of the construction to require the United States to pay 
tolls. 

Nor does the correctness of the construction adopted in the account- 
ing offices seem to be open to question. It will be observed that 
section 2 of the General Bridge Act, as in the acts of 1862, 1866, and 
1872, provided that the charges to the United States for the trans- 
mission of the mails, troops, and munitions of war should not be 
greater than the rate per mile over the railroad, etc., or public high- 
way leading to the bridge. An analysis of this language shows that 
there was an assertion of the right of the United States to free 
passage over bridges so authorized for the mails, troops, and muni- 
tions of war. The section authorized payment of the same rate per 
mile for transportation as over the balance of the distance whether 
railroad or public highway, but-nothing additional for the use of the 
bridge. Under this language the common carrier would receive the 
same rate per mile for the length of the bridge as applied for the 
travel to the bridge; if a toll road led to the bridge, the toll road or 
bridge company could charge the same rate per mile over the bridge 
as was charged for the use of the toll road, but nothing additional 
for the use of the bridge, and if the public highway was a free public 
highway, no charge could be made for the use of the bridge. If the 
mails, troops, or munitions of war were moved over a free public 
highway by a public or private carrier, the carrier might receive the 
rate per mile contracted for, but the United States would pay nothing 
for the use of the bridge. So, also, if the United States itself moved 
its mails, troops, or munitions of war over a free public highway 
leading to the bridge, the statute is clear that nothing is to be paid 
for the transit of the bridge. This right was asserted and secured 
to the United States long before the Covington, etc., Bridge Company 
case and long before the Congress asserted its authority to regulate 
tolls over bridges that affect interstate commerce, and the assertion 
of its authority in this respect in the quoted language of section 4 of 
the General Bridge Act does not change the plain meaning of the 
language of section 2 nor the construction applicable thereto before 
the Congress asserted its authority to regulate tolls over such bridges. 
Both upon precedent and the plain meaning of the language of the 
General Bridge Act, the United States is entitled to free passage 
without payment of tolls over the Mid-Hudson Bridge at Pough- 
keepsie for its mails, troops, and munitions of war. The voucher 
presented, therefore, may not be paid and will be retained in the files 
of this office. 
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(A-79475) 


DRILL PAY—NATIONAL GUARD—WITHHOLDING IN LIQUIDATION OF 
STATE-OPERATED POST EXCHANGE DEBTS 


There is no authority for the stoppage of any part of armory drill pay earned 
under the provisions of sections 109 and 110 of the National Defense Act, 
as amended, for the purpose of liquidating a debt alleged to be due a post 
exchange operated by a State or by an agency of the State. 


Acting Comptroller General Elliott to Maj. H. G. Foster, United States Army, 
October 26, 1936: 

There has been received by reference from the Chief of Finance 
your letter of July 23, 1936, transmitting supplemental armory drill 
pay roll of Headquarters Company, First Battalion, One Hundred 
and Sixtieth Infantry, California National Guard, August 1 to Octo- 
ber 31, 1935, covering the claims of Eugene Spofford and Mrs. 
Phoebe Grover, father and mother, respectively, for $12.60, represent- 
ing armory drill pay earned by Sgt. Charles 8. Spofford prior to his 
death, September 29, 1935, 

The supplemental pay roll contains entries in appropriate columns 
that the enlisted man attended seven authorized drills during August 
and part of September 1935, and remarks thereon are to the effect 
that he was not paid on the original pay roll of the organization 
(voucher no, 1289 of your November 1935 accounts), the soldier hav- 
ing died prior to payment. The supplemental voucher is stated in 
the net amount of $3.10, there appearing in column 14 a debit item 
of $9.50 represented as due the post exchange of the One Hundred 
and Sixtieth Infantry. Standard form 1055 indicates that funeral 
expenses have not been paid, but the claim of the parents is accom- 
panied by a waiver executed by the undertaker of all claim against 
the United States for burial expenses. The face of the supplemental 
voucher appears to have been prepared to liquidate the account by 
drawing a check for $3.10 in favor of the parents of the deceased 
soldier and paying the balance, $9.50, to the post exchange. 

In response to a request that this office be furnished details of this 
alleged indebtedness of the soldier to the post exchange of the One 
Hundred and Sixtieth Infantry, California National Guard, and for 
citation to the authority for collecting an apparent debt due from 
the soldier to offset against an amount otherwise due him or his heirs 
as armory drill pay, the regimental commander by fourth endorse- 
ment, dated September 10, 1936, stated: 

1. This regiment maintains a post exchange for the convenience of the officers 
and enlisted men of the regiment, and the records show that the following arti- 


cles were purchased by Sgt. Charles S. Spofford prior to his death, see par. 
41-c, AR 210-65. 


2 San tan shirts, at $1.50 each 
6 PE coupon books, at $1 each 
1 soldiers handbook, at $0.50 each 


a aarcaet de seceded a diese cheba iadiantobinamameuiniii 
1184"—37 -28 
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2. However, the commanding officer of Hq. Co. Ist Bn, 160th Infantry, informs 
that the members of his organization have expressed their willingness to pay 
this amount by subscription, as they know that Mr. Eugene Spofford is in very 


poor circumstances financially and is badly in need of the amount, which can 
be paid to him. 


3. It is requested that when payment is made that the check be mailed in care 
of this office to insure its prompt delivery to him. 

The provisions of the Army Regulations cited in the indorsement 
pertain to post exchanges operated and maintained by organizations 
of the United States Army which have been held to be instrumentali- 
ties of the Government and are no authority for withholding armory 
drill pay earned by members of the National Guard while training 
in their status as part of the National Guard of a State, Territory, or 
the District of Columbia. Sections 109 and 110 of the National De- 
fense Act as amended, title 32, United States Code, sections 143 and 
154, provide armory drill pay for officers and enlisted men of the 
National Guard under conditions and limitations therein specified 
and such pay when earned is to be paid quarterly as provided in the 
second paragraph of section 110 of the act and regulations issued pur- 
suant thereto. This section expressly provides for stoppages against 
compensation payable to any officer or enlisted man to cover the cost 
of public property lost or destroyed by and chargeable to such officer 
or enlisted man, as to which see 1 Comp. Gen. 471; id. 749, and Na- 
tional Guard Regulations 75-7, but there appears no authority, ex- 
press or by implication, for stopping any part of the armory drill pay 
earned under the provisions of sections 109 and 110 of the National 
Defense Act, as amended, for payment to a State-operated post 
exchange. 

Paragraph 8, NGR 59, dated February 4, 1932, provides: 

Collections and stoppages on account of lost, damaged, or destroyed Federal 
property—a. Collections.—Collections will be entered on pay rolls and pay 
vouchers as provided in paragraph 20, NGR 75-7. 


b. Stoppages.—Stoppages will be entered on pay rolls and pay vouchers only 
under a statement of charges in accordance with paragraph 20, NGR 75-7. 


The specific provision for collecting amounts due from officers and 
enlisted men of the National Guard to the United States for lost and 
destroyed property loaned by the Federal Government to the States 
has for its purpose the protection of the United States; it is exclusive 
and clearly cannot be interpreted as permitting the withholding of 
their armory drill pay for the purpose of discharging or liquidating 
a debt alleged to be due a post exchange operated by a State or by 
an agency of the State; no more authority exists for such stoppage 
of their armory drill pay than exists to collect or liquidate a debt 
allegedly due from them to a private individual. 

The stoppage entry appearing on the supplemental voucher is of 
no force or effect; the amount due the deceased enlisted man for 
armory drill pay may not be attached in the manner attempted; the 
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debit entry appearing in column 14 should be ignored and if other- 
wise correct you are authorized to pay the supplement voucher, which 
is returned, in the sum of $12.60 equally between the parents of the 
deceased enlisted man. 


(A-80338) 
FALSE CLAIMS AGAINST THE UNITED STATES 


Tayment may not be made for split purchases of supplies made to avoid com- 
pliance with section 3709, Revised Statutes, as amended, requiring adver- 
tising and award to the lowest responsible bidder, where the vouchers con- 
cerned, and the bids later obtained in an effort to substantiate the pur- 
chases, contain signatures which are not genuine and misrepresentations of 
fact deliberately made with intent to mislead, notwithstanding the Govern- 
ment may have received certain benefits from the purchases. In such 
cases there is for consideration whether there has been a violation of the 
criminal statutes in connection with claims against the United States for 
the payment of moneys. 


Acting Comptroller General Elliott to the Secretary of Commerce, October 26, 
1936: 


There are before this office for settlement certain claims stated on 
vouchers transmitted with Acting Secretary of Commerce Libbey’s 
letter of September 13, 1935, as follows: 


There are transmitted herewith the following accounts submitted in the 
amounts stated, covering dynamite and supplies furnished the Bureau of Air 
Commerce, this Department, in connection with clearing range site at Seattle, 
Washington, in line with correspondence attached to voucher no. 247844, 
herewith: 


Lake Forest Park Mercantile Company .10 
Oscar Nelson . 80 
Redmond Trading Company 23. 24 
H. & H. Lumber Company 3. 80 
Richmond Highlands Lumber Co . 80 
A. 8S, White ; 23. 24 
Chas, R. Watts & Co 4. 20 

- < 7 37. 52 
B. W. Yeoman 15. 75 
Charles Monster 24. 00 
Dy aie: ERNIE ls sceniniasetincipiniindnmninireeti edhe eile titel aana pantie 12. 75 


These accounts have received the administrative examination required by 
law, are approved for payment as proper charges against the appropriation 
indicated, and are referred to you for direct settlement at the request of the 
Bureau of Air Commerce. 

The record and vouchers filed to support the claims admittedly 
contain many statements which either are contrary to, or do not cor- 
rectly represent, the facts upon which the claims depend for their 
validity; and the questions arising thereon have been the subject of 
correspondence with officials in your department since the claims and 
vouchers were submitted. (See 34 Op. Atty. Gen. 446.) The infor- 
mation thus developed seems to establish that the statements con- 
tained in the report dated May 8, 1935, from the district manager at 
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Oakland, Calif., to the Assistant Director of Air Commerce are in all 
material respects correct, as follows: 


1. On August 24, 1934, P. W. A. funds were allotted for performance of cer- 
tain work under F. P. #52, which included the clearing of radio range site 
at Seattle, Washington. Due to an extremely wet winter, it was impossible 
to commence work in the clearing of the range site at Seattle until about 
February 1, 1935. Assistant Airways Engineer M. W. Wilson was assigned 
to this work with not only the benefit of full instructions relative to P. W. A. 
projects, but also the knowledge that he possessed through years of service 
with the Air Navigation Division as to the proper procedure necessary in the 
purchase of material and supplies when such material and supplies exceeded 
$25.00. In view of the foregoing, this office naturally had the greatest confi- 
dence in Mr. Wilson’s ability to be able to satisfactorily carry out the work 
assigned him, and is therefore at a total loss to explain the irregularities that 
have presented themselves in the purchase of dynamite and caps as well us 
the hiring of teams absolutely necessary in the prosecution of the work involved 
at Seattle. 

2. To not only satisfy this office but to assist the Air Navigation Division in 
rendering a decision relative to the matter which will be presented below, a 
full investigation has been made by this office to ascertain, if possible, the 
necessity for the apparent irregularities that appear in the purchasing of 
dynamite and caps as well as the hiring of teams. Every effort will be made 
to present the facts of the entire matter as they have been investigated and as 
briefly as possible without distorting or destroying a situation which accord- 
ing to Mr. Wilson’s letters can be attributed, as he states, to illness which, 
however, this office cannot concur in, resulting in a complete presentation of 
the entire matter to the Air Navigation Division for instructions and advice. 

3. Immediately upon investigating the work that had to be accomplished at 
Seattle, Mr. Wilson on February 4, 1935, purchased 136 Ibs. of 30% giant powder 
(dynamite) at a cost of $19.04, along with 50 no. 6 caps at $4.20, a total of 
$23.24, from Chas. R. Watts & Company, 1326 N. Lake, Seattle, Washington. 
On February 7th he purchased 170 lbs. of giant red stumping (dynamite) 
at a cost of $23.80, from the Atlas Powder Company, 1320 Jos. Vance Building, 
Seattle, Washington. Both vouchers were received by this office on February 
11th and because of their wording, which in the instance of the first voucher 
was termed 30% giant powder and in the instance of the second voucher giant 
red stumping, no mention being made that both purchases were dynamite, they 
were naturally checked O. K. by the voucher clerk and paid by the special 
disbursing agent on February 12th. Had either the voucher clerk or the special 
disbursing agent been aware of the fact that both vouchers were nothing more 
than 30% dynamite, the question would immediately have arisen as to the 
purchase of the same type of article for an amount greater than $25.00 without 
first obtaining bids. However, and as stated in’the forepart of this paragraph, 
where the wording was such as not to indicate identical purchases, this office 
unfortunately made payment of dynamite which had been purchased in such a 
manner as not to exceed the $25.00 limitations. 

4. With Mr. Wilson’s letter dated March list (copy attached) were enclosed 
three vouchers covering the purchases of explosives and electric caps from 
three separate companies which prompted letter from this office to Mr. Wilson 
dated March 5th (copy attached). This letter not only lists the name of the 
dealer but the amount of explosives purchased, and further states that bids 
apparently had been unavoidably omitted with his letter of March 1st. This 
office at this time knowing that Mr. Wilson was fully aware of the fact that 
purchases in excess of $25.00 had to be covered by bids, believed that the bids 
had been unavoidably omitted and consequently requested that they be for- 
warded. Further, this office did not at this time have any reason to doubt 
that bids had not been obtained. However, upon receipt on the following day, 
March 6th, of four more vouchers, all covering the purchase of 30% dynamite, 
it was quite apparent that purchases had been made in amounts less than 
$25.00 from numerous companies and that no bids had actually been obtained. 
This prompted letter from this office dated March 6th (copy attached). Up 
to this time seven vouchers had been received, exclusive of the two vouchers 
that had been paid on February 12th, all for 30% dynamite and none in excess 
of $25.09. In short, 1,156 lbs. of 30% dynamite had been purchased at a cost 
of $161.84, along with 50 lbs. of 50% dynamite at $8.38, and 250 electric caps 
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at $21.00, a total of $191.22, all without bids. (The above total includes the 
payment of two vouchers on February 12th—one in the amount of $23.24 and 
the other in the amount of $23.80.) 

5. Letter from this office dated March 5th was forwarded air mail and in 
answer thereto a letter was received from Mr. Wilson also dated March 5th, 
but not received by this office until March 8th, in which he states, “There are 
enclosed herewith all bids received from the various dealers.” Copy of this 
letter, as well as the bids, are enclosed. 

6. On March 22nd this office received the final voucher for the purchase 
of dynamite and caps, which included the purchase of 238 lbs. of 30% dynamite 
at a cost of $33.32, and 50 electric caps at a cost of $4.20. With receipt of 
this voucher it meant that there had been purchased, without bids, 1,394 lbs. of 
30% dynamite at a cost of $195.16; 50 lbs. of 50% dynamite at $8.38; and 300 
electric caps at $25.20; a grand total of $228.74. Of this amount payment had 
been made by this office for 306 lbs. of 30% dynamite at $42.84, and 50 electric 
caps at $4.20, a total of $47.04, leaving an unpaid balance of $181.70. 

7. Immediately upon receipt of the so-called bids a check thereof as well as 
the signed vouchers was made, with a result that bids had been signed by 
different persons than those actually signing the vouchers. Moreover, that all 
of the powder had been purchased directly or indirectly from Chas. R. Watts 
& Company through either their distributors and dealers or their magazine 
keepers. Please note attached mimeographed list of the Atlas Powder Com- 
pany, showing their distributing locations, distributors and dealers, as well as 
magazine keepers. These facts conclusively prove to this office that purchases 
of dynamite and electric caps had been made without bids and warranted a 
thorough investigation of the entire matter. This investigation was made prior 
to Mr. Wilson’s departure from Seattle, which disclosed the following: 

1. That upon Mr. Wilson’s arrival in Seattle he visited the office of the Atlas 
Powder Company, Jos. Vance Building, where he talked to Mr. McDonough 
and arranged for the employment of A. Swadner as foreman-powderman 
to handle the blasting operations. The purchase of powder was discussed and 
arrangements made for delivery. 

2. That where Mr. McDonough, of the Atlas Powder Company, had furnished 
the services of A. Swadner as foreman-powderman, he naturally expected that 
they should get the powder business, consequently set about to convince Mr. 
Wilson that he could do no better by dealing with other powder companies. 
He showed Mr. Wilson the price list of the Dupont Powder Company, whereon 
the prices were the same as those of the Atlas Company. The investigating 
officer states that Mr. McDonough appeared rather reluctant and was not 
willing to give out very much information, although he did state that the 
Government should be satisfied, as they had furnished an excellent powderman, 
who had accomplished an excellent job. 

3. The investigating officer reports that upon visiting Chas. R. Watts & Com- 
pany at 1326 North Lake, Mr. Watts, who was very anxious to tell all he knew 
about the matter, advised that all arrangements as to prices and delivery had 
been made by Mr. Wilson with Mr. McDonough and that Chas. R. Watts & 
Company is only a general distributor for the Atlas Powder Company. Mr. 
Watts further advised that the dealers in whose names vouchers and pro- 
posals were submitted are all local agents of the Chas. R. Watts Company, and 
further that, to his knowledge, Mr. Wilson did not visit other dealers at all. 
All deliveries were handled by Chas. R. Watts & Company in the quantities 
desired by Mr. Wilson at the range site. 

4. Upon receipt of the district manager’s letter of March 6th, Mr. Wilson 
took the letter to Mr. Watts and stated that he was about to lose his job, then 
threatened suicide. Mr. Watts after reading the district manager’s letter, said 
he felt sorry for Mr. Wilson, who, in his opinion, was a very sick man. Conse- 
quently he had contracts prepared by the clerks in his office and the clerks 
signed the names of the local dealers to the contracts. He stated, however, 
that they first obtained telephonic approval from the dealers to sign their 
names, also that the clerks signed the dealers’ names per themselves. However, 
the bids do not show that the signatures were per anybody. Thus it appears 
that neither the signatures on the bids nor those on the vouchers are the bona- 
fide signatures of the dealers. Mr. Watts pleaded Mr. Wilson’s case and was 
very flattering to the investigating officer. Mr. Watts further insured the in- 
vestigating officer that he had previous experience in fixing bids for the State 
of Washington and that although he had to wait a long time for his money he 
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got it eventually, so in this case he was even willing to wait a year for his 
money if necessary. 

5. The investigating officer talked with the clerks in Mr. Watts’ office and 
they informed him that they had signed the bids upon telephonic authority 
from the dealers. Their statements were made in the presence of and with 
the permission of Mr. Watts. As a matter of fact, Mr. Watts called upon them 
to verify each and every statement that he made. 

6. The Seattle telephone book under the heading of “Powder” discloses the 
following dealers: 

Atlas Powder Company, Jos. Vance Bldg., Seattle, Washington. 
Barlow, C. S., & Sons, Inc., 1326 Northlake, Seattle, Washington. 
Dupont, E. I., de Nemours & Co., Hoge Bldg., Seattle, Washington. 
Pluto Powder Co., 311 Lenora Street, Seattle, Washington. 

Watts, Chas. R., & Co., 1326 Northlake, Seattle, Washington. 

7. That in view of the fact that at least four powder companies were in a 
position to bid and to make delivery as required there was no need of purchas- 
ing powder in the manner in which it was obtained by Assistant Airways 
Engineer Wilson. 

8. No further action was taken on this case until the return of Mr. Wilson after 
which a thorough discussion of the entire matter was had with him. He advised 
that the failure on his part to observe customary practices in handling the 
purchasing of powder was chargeable entirely to illness, and submitted for 
consideration letter of April 18th (copy attached) headed “Powder.” In dis- 
cussion with Mr. Wilson he admits that no bids were obtained until receipt of 
letter from this office dated March 6th. He further admits discussing freely 
with Mr. Watts the predicament he was in, and that due to his fear of drastic 
disciplinary action which might even result in dismissal he accepted the aid 
that Mr. Watts rendered in submitting bids, etc. This bears out conclusively 
the report of the investigating officer. 


TEAMS 


9. A situation somewhat similar to the powder situation appears also in the 
hiring of teams in that the total rental of teams, horses, etc., amounts to $52.50, 
for which no bids were obtained. This figure is disclosed in vouchers received 
by this office on March 7th, which are attached. 

10. In connection with the above no written action was taken by this office, 
but the matter was discussed with Mr. Wilson after his return from Seattle. 
The reasons for the hiring of teams, horses, etc., in the manner that they were 
hired is covered by Mr. Wilson’s letter dated April 18th (copy attached), under 
the heading “Teams.” 

11. At the time that investigation was made of the dynamite situation an 
investigation was also made as to the necessity for the hiring of teams, horses, 
etc., on what appears to be a split purchase basis to avoid obtaining bids and 
thereby keeping the costs per voucher less than $25.00. This investigation in 
the vicinity of Renton disclosed that among the farmers in that locality several 
were interested in renting their teams, but were not given the opportunity to 
do so. The operator in charge at Seattle advised the investigating officer that 
he had heard several disgruntled remarks by some teamsters who did not have 
an opportunity to bid on this work. 

12. In summing up the entire case, attention is respectfully invited to the 
following facts: 

1. That vouchers cannot be approved for payment by this office in view of 
their irregularities, although investigation conclusively indicates that the serv- 
ices and supplies as shown on the vouchers have been actually received by the 
Government. Consequently, in the event that payment cannot be made, it is 
recommended that consideration be given paragraph five of Mr. Wilson’s letter 
to the district manager dated April 18th, under the heading “Powder.” 

2. Where the investigation also conclusively indicated that the irregularities 
as appear were not for the gain of the individual concerned and that he did 
not under any circumstance profit by the irregularities of the purchases, it is 
believed that, due to the seriousness of the irregularities which should not have 
occurred on account of his knowledge of the proper method of making pur- 
chases, disciplinary action is recommended. 

8. That the disciplinary action referred to above be in the nature of a 
demotion to mechanician with retention in this district. This office is not in 
favor of dismissal in view of Mr. Wilson’s approximately seven years of service, 
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although it is realized that the seriousness of this entire matter would, undoubt- 
edly, warrant such action. Mr. Wilson’s record in the Air Navigation Division 
started with that of an inspector of airways construction in 1927, and although 
he has at times caused considerable resentment not only among the men that 
were working for him but outsiders, it is believed that this is the first real 
serious violation of the rules and regulations which govern the Department. 

4. This office, although realizing the seriousness of the matter that has been 
presented herewith, wishes to again recommend against dismissal and the reten- 
tion of Mr. Wilson as a relief mechanician in this district. This district at 
present does not have a relief mechanician, and it is believed that he should be 
given another opportunity in that capacity. 

13. The entire matter has received careful consideration and is forwarded 
after a thorough investigation with request that early consideration be given 
by the Bureau with the hopes of an early settlement for all concerned. 


The district manager’s letter of March 5, 1935, to Mr. Wilson, 
reads: 










1. Attached to your letter of March 1st were three vouchers covering the 
purchase of explosives and electric caps. These vouchers indicate three dis- 
tinctive and separate purchases for the amount of explosives needed at Seattle 
and are listed as follows: 


Date Name of dealer Article Quantity} Cost Amount 

























Lbs. Cut. 

Feb. 10,1935 | Lake Forest Park Mer- | Dynamite, 68 $14 | $9, 52 
cantile Co. 30 percent. 

Feb. 12,1935 | Oscar Nelson_..--------|--- exe t 170 14 23. 80 

Feb. 16,1935 | Redmond Trading Co_--_-|--- ieee 136 14 19, 04 





= ee neledredmiehietee antennae 11 eeaesths 52. 36 






Where the total amount of explosives used at one job exceeds $25.00, it appears 
that bids must have been obtained but were unavoidably omitted as an enclosure 
with your letter of March 1st. Please forward bids. 

2. The fourth paragraph of your letter indicates that 1,478 Ibs. of explosives 
have been used. Information is requested as to how the balance of explosives 
used at the Seattle range job were acquired, as we have no record except for 
the.374 lbs. of 30% dynamite, plus 50 Ibs. of 50% dynamite. Our records 
further indicate the use of only 100 caps, while your letter states 300 caps were 
used. Please clarify these discrepancies. 


Mr. Wilson made response to this letter on the same day, as 
follows: 






Subject: Purchase of explosives for Seattle range site. 

1. There are inclosed herewith all bids received from the various dealers. 
An estimate of the probable amount of explosives required was placed at from 
1,500 to 1,800 pounds and 300 caps, by Mr. A. E. Swacener, who was employed 
as foreman powderman. From this estimate of probable requirements dealers 
agreed to quote schedule published prices if the business could be split among 
them, as each dealer carries only a small amount of explosives in magazines 
outside of the city limits, and no delivery charge would be made if the entire 
order placed with any one dealer could be made at one time. It was further 
agreed, however, that in the event of suspension of the work from any cause, that 
in event any dealer had not received a proportionate share of the business, that 
the transaction would be considered closed. In view of the saving of handling 
and delivery charges this procedure was followed. 

2. The total amounts of dynamite and caps mentioned in my letter of 
March 1 included estimate of probable requirements to complete all blasting. 
The correct amounts purchased and used to date are 250 electric caps, 50 Ibs. 
50% ditching powder, and 1,256 Ibs. of 30% stumpage powder or dynamite. 


Be ah Ba te 


BART SAE ot ee A SE IES. IR 
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3. There is a yast improvement in the appearance of the range site, and it 
will be possible to use a horse-drawn mower to keep down vegetation on the 
greater part of the surface of the site. 


The district manager again asked for the true facts in letter to 
Wilson of March 6, 1935, as follows: 


1. Under date of March 5th a letter was forwarded you requesting that you for- 
ward bids, in that 374 pounds of dynamite had been purchased, at a price of 
$52.36. It was thought at that time that the enclosure of the bids covering 
this purchase had been unavoidably omitted; however, upon receipt of four 
more vouchers, all covering the purchase of dynamite, it appears you have 
purchased not to exceed $25 worth of dynamite at each of seven different 
houses. For your information they are listed below: 













Quantity 


Date Cost Amount 


Name of dealer 





Article 





Lbs. Cut. 
Feb. 10,1935 | Lake Forest Park Mer- | Dynamite, 68 | $14 $9. 52 
cantile Co. 30 percent 
Feb. 12,1935 | Oscar Nelson.__-..----- i MEOs. 6cibal 170 14 23. 80 
Feb. 16,1935 | Redmond Trading Co__..|_..do__.--- 136 14 19, 04 
Feb. 19,1935 | H. & H. Lumber Co-_---- braseieiDaan mis ate 170 14 23. 80 


Feb. 21,1935 | Richmond Highlands |_--do_----- 140 14 19. 60 
Lumber Co. 


Feb. 27, 1935 | A. S. White...........-- MI asd 136 14 19. 04 
Mar. 1, 1935 | Chas. R. Watts & Co_-_-- ne ee 30 14 4. 20 





Ra I i ia at 1. isc, | . 60 





2. From the above it is quite evident you have purchased 850 pounds of 30% 
dynamite, at a total cost of $119.00, from seven different houses, without bids. 
It is also quite apparent that 200 caps were purchased, at a total price of 
$16.80, plus 50 pounds of 50% dynamite, at $8.38, a grand total of $144.18—all 
dynamite and caps for Federal project #52, and for use at one station, namely, 
the Seattle range site. 

3. You certainly are sufficiently familiar with regulations to know that split 
purchases not to exceed $25 at any one house is prohibited; further, that the 
purchase of this large amount of dynamite should have been made on a com- 
petitive bid basis, and in the event of a tie, all those involved either match or 
draw straws. You are, therefore, requested to submit immediately a full state 
ment as to why it was necessary to purchase 850 pounds of dynamite, at 
$119.00, without bids; also, how you expect this Office to make payment, when 
it is quite obvious purchases were made at different houses to avoid obtaining 
bids. 

4. Your services have always been considered by this Office as excellent; you 
have been untiring in your efforts and have produced at times remarkable 
results. However, all of these results become greatly overshadowed when you 
submit for payment by this Office seven distinct and separate vouchers, most 
of which are in the amount of approximately $23.00, to avoid obtaining bids. 
You also know the General Accounting Office will not under any circumstances 
tolerate the purchasing of any article or supplies where it is quite obvious 
split purchases were made to avoid obtaining bids. 

5. An immediate reply with full explanation is expected, 


Mr, Wilson did not reply to this last letter until April 18, 1935. 
In his letter of that date, concerning powder, it is stated: 

* * * The high explosives were accepted in small quantities from several 
dealers as needed for immediate use, in the belief that an actual saving of 
delivery charges were being made (ref., “General Rules”, paragraph 4, “One 
sale, one delivery, to one destination’). This impression was based on the 
belief that small dealers were in a position to furnish only small quantities 
from limited stocks on hand and could realize a profit from single transactions. 
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I have later learned that these dealers are allowed the 6,000 lb. lot price by 
jobbers on small orders and accordingly actually receive $1.75 per hundred 
pounds gross profit on explosives, from which transportation costs must be 
deducted. It is logical to believe that this business would have been unattrac- 
tive to any one of these dealers if it had been necessary to have made all of 
the deliveries which were required at the convenience of the Government. * * * 

38. It is understood that the nearest magazine from which high explosives 
were obtained was located at Bothell, Washington, over 30 miles distant from 
the Seattle radio range site. It has been my impression that it has been con- 
sidered fair competition when three or more independent dealers whose busi- 
nesses are operated entirely separately from éach other have been invited to 
participate competitively in furnishing prices to the Government. 

4. * * * It is advised that proposals forwarded were prepared before I 
was aware that an advantage could be realized in saving delivery charges by 
dividing the business among several dealers, and due to my illness I overlooked 
adding a suitable clause to the proposals which would have clarified the entire 


transaction. 
5. I have always endeavored to put my best effort into any work assigned me, 


and it is deeply regretted that this has occurred. I wish to do whatever I can 
to adjust the matter, and in the event regulations prevent the Government from 
making payment for the explosives used, it is respectfully requested that I 
be permitted to withdraw the claims and make payment from my personal 
funds. 


The actual material facts were not entirely disclosed until there 
had been investigation and the several parties involved had been 
interviewed. 

The conclusion is unavoidable from this record that certain of Mr. 
Wilson’s letters contain incorrect and misleading statements of fact 
and that he well knew the true facts at the time but that it was his 
purpose to mislead his superiors and to conceal a course of procedure 
followed in the making of purchases which was designed and in- 
tended to avoid compliance with section 3709 of the Revised Stat- 
utes, as amended. 41 U.S. C. 5 and 6; 30 Op. Atty. Gen. 381, 382. 
Any such course of action is contrary to law. 36 Op. Atty. Gen. 
33, 37. 

Also, the conclusion is unavoidable that certain of the signatures 
on the bids and vouchers involved are not genuine and that certain of 
such bids and vouchers contain misrepresentations of fact deliberately 
made with the intention to mislead in connection with claims against 
the United States for the payment of moneys. In these circum- 
stances the claims presented are not authorized to be certified for 
payment, irrespective of the fact that the Government may have 
received certain benefits. The claims, accordingly, will be disallowed. 

It would appear from the reported facts that there may have been 
a violation of the criminal statutes in connection with the claims 
presented. See, among others, (1) section 29 of the Criminal Code, 
28 U.S. C. 73, making it a felony to falsely make or forge bids or 
public records or to knowingly transmit such false or forged bids, 
for the purpose of obtaining money, etc.; (2) section 30 of the 
Criminal Code, 28 U. 8. C. 74, making it a felony for possessing 
such false or forged writing for the purpose of enabling another 
to obtain any sum of money from the United States; (3) sections 
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34 and 35 of the Criminal Code, 18 U. S. C. 79, 80, and 83, making 
it a felony to attempt, knowingly or fraudulently, to have payment 
made by the United States on a false or forged instrument or to 
present or cause to be presented a false, fictitious, or fraudulent 
claim or to willfully cover up, conceal, or misrepresent a material 
fact or to use or cause to be used a false voucher, etc.; (4) section 37 
of the Criminal Code, 28 U. S. C. 88, making it a felony to con- 
spire with another to commit any offense against the United States; 
(5) act of March 4, 1911, 36 Stat. 1355, 18 U. S. C. 189, making it 
a felony for a public official to make a false or fictitious entry or 
statement in a public record in any matter connected with his duties 
or to aid or abet in the making of such false or fictitious entry; 
also section 106 of the Criminal Code, making it a crime for a public 
officer of the United States to make or give a certificate or writing 
containing any statement he knows to be false; Kurzrock vy. United 
States, 1 F. (2d) 209. 

A copy of this letter is being referred to the Attorney General in 
accordance with the apparent purpose of requirements of section 
146, Criminal Code (18 U. S. C. 251). 


(A-80997) 


LEAVES OF ABSENCE—ANNUAL—ACT MARCH 14, 1936—PERMANENT 
EMPLOYEES INTERMITTENTLY EMPLOYED 


Employees of the War Department who, although holding permanent appoint- 
ments, have been employed over an extended period on an intermittent 
basis, are not entitled to leave of absence with pay under the act of 
March 14, 1936, 49 Stat. 1161. 


Acting Comptroller General Elliott to the Secretary of War, October 26, 1936: 


Consideration has been given to your letter of October 7, 1936, as 
follows: 


Decision is requested on the questions presented by the Langley Field quar- 
itermaster in his communication as follows: 

“1. Request is hereby made for a decision on leaye status for employees of this 
office who were permanently employed prior to the Economy Act but who have, 
since June 30, 1933, been furloughed and recalled to duty, to date, as many as 
twenty-five different times for periods of from three days’ to ninety days’ service 
during recall. 

“2. When recalled these employees have been paid, on short jobs, from various 
appropriations such as B&Q, ACA, A. T. (packing and crating), C. C. C., C&R 
of H., O. R., and N. I. R. A. and during the longer periods were paid from three 
or four of the above appropriations according to time spent on each job. 

“3. Since 1933 no leave has been requested or granted to such employees, due 
to limited funds being appropriated for each individual job, and information 
is requested as to whether leave accumulates for those employees in propor- 
tion to amount of time employed, and, if so, should it accumulate at the rate of 
two and one-sixth days per month of service as a permanent employee or at two 
and one-half days per month as a temporary employee. If leave is allowed 
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to accumulate for these employees and leave should be requested during a 
period of service on a small job, there would not be sufficient funds to grant 
the leave and complete the job. As the employees are, in most cases, fur- 
loughed, due to lack or shortage of funds, a request for accumulated leave prior 
to a furlough could not be granted either, as there would be no funds of any 
kind available with which to pay the employees while on leave to which they 
would be entitled, 

“4. Due to limited funds for the present fiscal year, most of the employees of 
this nature will be recalled for short periods to accomplish necessary work, and 
it is thought that some decision should be made regarding leave status. Since 
early spring there has been a great scarcity of skilled mechanics in this locality ; 
and all men on furlough, though able to secure steady work at a larger salary 
in the surrounding communities, have always returned to this station when 
recalled to duty, in order to retain their civil service status. This works quite a 
hardship on these employees, and they feel that they are entitled to leave privi- 
leges in order to compensate them for time lost in leaving other employment. 

“5. Following is a typical case of the above nature: 

“Harry A. Powell—carpenter, $1,680 per annum; probational appointed 
6/22/31. 


Furlough 1 year, WOP Returned from furlough ne 


June 30, 1933 Aug. 1, 1933 
Aug. 21, 1933 Sept. 28, 1933 
Oct. 7, 1933 Oct. . 1933 (tem. A., N. 


R. A.). 
Dec. 1, 1933 (term. N. I. | Jan. 29, 1934 (tem. A., N. I. 
R. A.) R.A 


June 1, 1934 (term., N. I. | June 4, 1934 B&Q, A. T., ACA, 
A’) 


keh and C&R of H. 
June 30, 1934 July 2, 1934 
July 10, 1934_ July 18, 1934 
‘ Aug. 1, 1934 
Sept. 12, 19 


Sot 2 28, 1934 (term., N. I. 
Oct. 9, Toss oe 0 1934 (tem. A., N. I. | N. I. R.A. 
> Make 
Oct. 15, 1934 (term., N. I. | Oct. 23, 1934 ACA, A. T., Rae, 
R. A.). 


Dec. 

Dec. 

Jan. 9, 1935 Pp” ep (DR.  RAS e 
Feb. 5, 1935 Feb. 8, 1935 


Apr. 17, 1935 Apr. 22, 1935 

June 30, 1935 July 1, 1935 

July 13, 1935 July 24, 1935 

Aug. 2; 1085.5 sccccacuctuin. Aug. 20, 1935 (tem. A., 
C. C. C). 


Nov. 22, 1935 (term., C. C. C.).| Nov. 25, 1935 


Jan. 24, 1936 
Feb. 11, 1936 
Mar. 7, 1936 ey 
O. R., B&Q, C&R 
of H. 

Still employed. 
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“6. Allowing leave at the rate of 1144 days per month for calendar year 1933- 
45 and 2% days per month for 1936, this employee has accumulated approxi- 
mately 29 days’ leave up to July 31, 1936, exclusive of N. I. R. A. or C. C. C. 
project service. Mr. Powell is at present employed on making absolutely neces- 
sary B&Q repairs to buildings. Should he make a request for this leave while 
in service at this time, decision is requested as to whether same should be 
granted and, if so, from what funds should he be paid while on leave. To grant 
accumulated leave to twelve employees with practically the same conditions 
existing as in the above case will greatly reduce the amount of work expected 
to be accomplished with this year’s limited funds.” 


While the permanent appointments of these employees evidently 
have not been formally amended, the actual conditions of inter- 
mittent employment since 1933, as stated in your letter, have operated 
to modify the basis of employment from permanent to one that is 
substantially “when actually employed” or at least one more or less 
intermittent and not on a regular and continuous basis. 

Section 19 (f) (1), (3), and (6) of uniform annual leave regula- 
tions provides in part as follows: 

Sec. 19. These regulations shall not apply to: 

* * * * 





* * * 


(f) * * * (1) employees who are paid only when actually employed; 
* * * (3) part-time or intermittent employees; * * * (6) employees 
who are paid at hourly rates but who are not engaged on construction work, 
such as mechanics, skilled laborers, and others engaged in various services on 
maintenance, repair, clean-up work, etc., where employment is more or less inter- 
mittent and not on a regular and continuous basis; * * * 


(See also 15 Comp. Gen. 1059; 16 id. 139.) 


You are advised, therefore, that Mr. Harry A. Powell and others 
in the same status are not entitled to leave of absence with pay under 
the provisions of the act of March 14, 1936, 49 Stat. 1161. 



























(A-80770) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—FRAUD- 
ULENT LOANS—REIMBURSEMENT OF ENDORSERS SUSTAINING 
LOSS 





The amount of a fraudulent loan obtained by a veteran on the adjusted-service 
certificate of another may not, without authorization of the veteran, be with- 
held from benefits due him on his own certificate under the Adjusted Com- 
pensation Payment Act, 1936, 49 Stat. 1099, for reimbursement of the endors- 
ers, who, through reclamation proceedings, suffered the loss on the check 
covering the fraudulent loan. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
October 27, 1936: 


There has been considered the question presented in your letter of 
September 24, 1936, as follows: 


Reference is made to a fraudulent loan of $774.00 obtained by Pierce J. 
Crouser, A-4,076,349, on June 2, 1931, paid by check no. 93344 by former dis- 
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bursing officer, M. L. Morris, symbol 99139, on the security of the adjusted-serv- 
ice certificate issued to Charlie P. Glenn, A—4,281,201. 

The investigation conducted by the Secret Service Division of the Treasury 
Department reveals that adjusted-service certificate no. 3,529,142 was stolen 
from Mr. Charlie P. Glenn by Pierce J. Crouser and that the loan was made by 
the office of the Veterans’ Administration at Oklahoma City, Oklahoma, upon 
presentation of adjusted-service certificate no. 3,529,142, together with a note 
executed over the name of Charlie P. Glenn forged by Pierce J. Crouser. The 
amount of this fraudulent loan was recovered by reclamation through the 
Treasury Department from the endorsers of the check covering the loan. 

At the time Mr. Crouser was identified as the person who had fraudulently 
negotiated the adjusted-service certificate belonging to Charlie P. Glenn, he had 
already borrowed the full 50% loan value on his own adjusted-service certifi- 
cate. There were no funds available from that source, therefore, from which to 
reimburse the endorsers of the fraudulent check. The veteran was not receiv- 
ing disability compensation at that time, nor has he since received an award 
from which a deduction might have been made to reimburse the endorsers of 
the fraudulent check. 

The veteran has applied for settlement of his adjusted-service certificate un- 
der the Adjusted Compensation Payment Act, 1936, section 7 of which provides 
that, “* * * no deduction on account of any indebtedness of the veteran to 
the United States, except on account of any lien against the adjusted-service 
certificate authorized by law, shall be made from the adjusted-service credit or 
from any amounts due under the World War Adjusted Compensation Act, as 
amended, or this act.” 

In view of this provision of the act, it is requested that the Veterans’ Admin- 
istration be advised whether or not a voucher in the amount yet due on the 
veteran’s adjusted-service certificate, which is somewhat less than the amount 
of the fraudulent loan he received, may be certified payable to the T ‘easurer 
of the United States and forwarded to the Division of Disbursement, Treasury 
Department, for reimbursement of the endorsers of the check covering the 
fraudulent loan at the time settlement is made to the veteran under the Ad- 
justed Compensation Payment Act, 1936. 


The portion of section 7 of the Adjusted Compensation Payment 
Act, 1936, 49 Stat. 1101, quoted in your letter, swpra, would appear 
to have no application to the facts here involved as the amount of 
check no. 93344, which was reclaimed through the usual reclamation 
proceedings and paid to the rightful payee rendered the United 
States whole in the matter—the “indebtedness of the veteran” in such 
circumstances not being “to the United States” within the meaning of 
the statute, but rather to the endorser who sustained the loss on the 
check through reclamation proceedings. The statute properly for 
consideration here is section 3 of the act of August 12, 1935, 49 Stat. 
609, providing, in pertinent part, as follows: 

Payments of benefits due or to become due shall not be assignable, and such 
payments made to, or on account of, a beneficiary under any of the laws relating 
to veterans shall be exempt from taxation, shall be exempt from the claims of 


creditors, and shall not be liable to attachment, levy, or seizure by or under 
any legal or equitable process whatever, either before or after receipt by the 


beneficiary. * * * 

Your submission fails to state whether the veteran has authorized 
your Administration to withhold a particular amount from benefits 
otherwise due him for the purpose of reimbursing the endorser who 
sustained the loss on the involved check. If the veteran has granted 
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such authority, then it would appear proper for your Administra- 
tion at the time settlement is made with the veteran under the Ad- 
justed Compensation Payment Act, 1936, to certify a voucher in the 
amount yet due on his certificate payable to the Treasurer of the 
United States as reimbursement to the endorser of the involved check 
who suffered the loss thereon—your particular attention in this con- 
nection being invited to that part of my decision of September 21, 
1936, A-60705, 16 Comp. Gen. 275, to you, reading as follows: 

While the foregoing provisions, including those contained in section 7 of the 
Adjusted Compensation Payment Act, 1936, were enacted for the benefit of vet- 
erans and their beneficiaries generally, such statutory provisions do not ex- 
pressly or impliedly preclude a veteran from authorizing the Government to 
withhold a particular amount from benefits otherwise due him for the purpose 
of reimbursing an indorser who sustained a loss through his fraudulent negotia- 
tion of a Government check—the effect of the statute, in respect of assignments, 
appearing merely as rendering unenforceable any claim by a person to whom a 
veteran may have attempted to assign monetary benefits due and payable under 
veterans’ legislation. The controlling fact must be the fraud of the veteran and 
the statutory inhibition is not to be interpreted as condoning fraud. 

(See, also, decision to you, A-16103, dated Sept. 22, 1936, 16 Comp. 
Gen. 287.) 

If the veteran has not authorized the withholding of benefits other- 
wise due him for the purpose of reimbursing the endorser for the loss 
sustained upon the check fraudulently obtained and negotiated by 
him, then the provisions of the 1935 statute above quoted would pre- 
clude any such action. (See 14 Comp. Gen. 50.) 

You are advised accordingly. 


(A-81031) 


VETERANS’ ADMINISTRATION — ADJUSTED COMPENSATION — PAY- 
MENT UPON ORIGINAL CERTIFICATE. AFTER ISSUANCE OF A 
DUPLICATE 


Payment made to a veteran on his original adjusted-service certificate after 
the issuance to him of a duplicate on the basis of his affidavit disclaiming 
receipt of the original, need not be disturbed, the veteran having made 
affidavit that upon his finding the original certificate, he had destroyed the 
duplicate. 14 Comp. Gen. 770, distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
October 27, 1936: 


Consideration has been given the matter presented in your letter 
of October 10, 1936, as follows: 


Pursuant to application filed by Harry Glatstein, A-3073343, for adjusted 
compensation benefits, and certification of adjusted service credit to the Veter- 
ans’ Administration, adjusted service certificate no. 1842604 was issued to 
the veteran effective January 1, 1925, in the amount of $323.00. 

On March 22, 1930, a communication was received from the commander of 
the Edward H. Bitzer Post, No. 27, lowa Department of the American Legion, 
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dated March 19, 1930, in which it was stated, “At the present writing Mr. 
Glatstein has not received his certificate nor any information pertaining to 
same.” Mr. Glatstein was furnished, through the American Legion, form 
6920, Affidavit Submitted as Evidence of Loss, Destruction, or Defacement of 
Adjusted Service Certificate. This affidavit was executed by the veteran and 
returned to the Veterans’ Administration in March 1931. The aflidavit being 
satisfactory evidence that the original adjusted-service certificate was never 
received by the veteran, a duplicate certificate, no. 3621752, was issued and 
mailed to him on May 4, 1931, without the requirement of an indemnity bond. 
The letter of transmittal informed the veteran that should the original cer- 
tificate come into his possession it should be forwarded without delay to the 
Veterans’ Administration. 

On June 15, 1936, the veteran completed application (form 1701) and at- 
tached thereto his original adjusted-service certificate no. 1842604, forwarding 
them to the office of this Administration at Des Moines, lowa, for settlement 
under the Adjusted Compensation Payment Act, 1936. That oflice, not being on 
notice that a duplicate adjusted-service certificate had been issued, made 
certification of settlement on June 18, 1936, for the full face value of the 
certificate, $323.00. 

Upon making the administrative audit of this settlement in central office it 
was disclosed that the veteran had obtained settlement on his original certifi- 
cate rather than the duplicate, and the manager of the office at Des Moines was 
requested on August 26, 1986, to place a caveat on the bonds and stop payment 
on the check issued to the veteran and that office was also informed that if the 
bonds and check were not recovered by the Treasury Department action should 
be initiated immediately to recover the amount of the payment made to the 
veteran. 

On September 14, 1936, Harry Glatstein submitted the following affidavit : 


“STATE oF Iow4, 
“Muscatine County, 88: 


“I, Harry Glatstein, being first duly sworn, on oath depose and state that 
adjusted-service certificate no. 1,842,604 was originally issued to me; that same 
became misplaced and after making a diligent search for same and being unable 
to find same, I did, on or about the 11th day of March 1931, submit to Veterans’ 
Administration an affidavit stating the loss of same; that on or about May 4, 
1931, I was issued a duplicate adjusted-service certificate, the number of which 
I believe to have been no. 3,621,752; that some time later, about a year as I 
remember, I found the original adjusted-service certificate; that, believing the 
above-numbered duplicate was of no value, as I had found the original, I de- 
stroyed same; that when it became possible to “cash” adjusted-service certifi- 
cates I sent in my original certificate in good faith and in due course received 
bonds nos. 27,505,191—27,505,196, inclusive, which in due course were in turn 
turned in for cash, I receiving the cash for same; that I cannot return the 
duplicate adjusted-service certificate above numbered for the reasons above 
stated. 

“Further deponent sayeth not. 

(s) “Harry R. GLatTsrTern. 

“Subscribed and sworn to before me this 14th day of September 1936, by 
Harry Glatstein, to me personally known. 

(s) “Jonn H. Devitt, 
“Notary Public in and for Muscatine County, Iowa. 


“My commission expires July 4, 1939.” 


The Comptroller General, in decision dated May 26, 1934, A-55478, held in 

rt that: 
per When a duplicate adjusted-service certificate is issued pursuant to the pro- 
visions of section 705 of the World War Adjusted Compensation Act, as 
amended, 44 Stat. 830; id. 1390, such duplicate certificate supersedes the orig- 
inal and thus becomes, in fact, the legal certificate—the original thereof there- 
by ceasing to be the legal one. Bonds of indemnity, when required, in certain 
cases of lost or destroyed certificates, are furnished for the purpose of indem- 
nifying the United States for any loss arising out of the issuance of the original 
certificate.” 
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This case is referred for your consideration and decision as to whether or 
not, under all of the circumstances, the settlement which has been made on the 
original adjusted-service certificate may be allowed to stand. 


The decision quoted in part in your letter involved a question 
regarding the liability of a bonding company in a case where both 
the original and duplicate certificates had been hypothecated for 
loans—the liability under the bond being to indemnify the Govern- 
ment for a loss arising by virtue of the issuance of the original cer- 
tificate. 14 Comp. Gen. 770. What was stated in said decision, 
therefore, has no application to the facts as reported here. 

Accordingly, under the reported facts and circumstances in this 
particular case, you are advised that the settlement which has been 
made on the original adjusted-service certificate need not be disturbed. 


(A-80602) 


CONTRACTS—SPECIFICATIONS—AUTOMOBILES—WHEELBASE AND 
BUILT-IN TRUNK REQUIREMENTS 


The inclusion in advertised automobile specifications of a definite minimum 
wheelbase requirement is unauthorized, notwithstanding the inclusion is 
to secure “inside body dimensions sufficient to accommodate adult passen- 
gers and their personal baggage.” 

The inclusion in advertised automobile specifications, containing no service 
requirements or conditions, of a requirement for built-in trunks is not 
authorized, particularly where the specifications require “inside body 
dimensions sufficient to accommodate adult passengers and their personal 
baggage.” 


Acting Comptroller General Elliott to the Secretary of the Interior, October 28, 
1936: 


There have been brought to my attention contract I2r-5583, Jan- 
uary 9, 1936, with David M. Rose, Richmond, Calif., and contract 
I2r—5654, December 13, 1935, with Universal Motor Co., Sacramento, 
Calif., covering the purchase of passenger-carrying automobiles for 
the Bureau of Reclamation, Sacramento, Calif. 

Contract I2r—5583 covered the purchase of five 4-door sedans. The 
specification requirements were, in part, as follows: 


Automobile 4-door sedan with built-in trunks, not less than 112’’ wheelbase. 
(Wheelbase is stated not as a mechanical detail but to secure inside body 
dimensions sufficient to accommodate adult passengers and their personal 
baggage.) Latest 1936 model, complete with standard equipment including 
bumpers, extra capacity radiator for desert use, spare tire and tube, rim or 
wheel, and spare tire carrier. (Do not include accessories other than standard 
equipment unless specifically requested herein.) 5 only. 

The following data must be completely filled out and must agree with net 
delivered price: 

Factory list price (less Federal excise tax). 

Accessories not included in list price (itemize). 

Freight, unloading, and service. 

Total. 

Less fleet owners discount. 

Net delivered price, each f. 0. b. Sacramento, California. 

State shipping point. 
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The certificate of award is to the effect that advertising was by 
circular letter to 13 dealers, and it appears that only two bids were 
received, the contractor offering 1936 model 68, Ford V-8 touring 
sedans for the delivered price of $712 each, or $3,560, and the Gen- 
eral Motors Co., whose delivered price for five vehicles was $4,095.91. 

The lowest bid, which was accepted, was itemized as follows: 

The following data must be completely filled out and must 
agree with net delivered price, Factory list price (less 
Ns I I iE a aii hninntieerenemiimenengaaaie $605. 00 


Accessories not included in list price (itemize) front & 
rear bumpers and guards, spare tire, tube, lock, and 


INA tt saebiticeiiin tien lacataiitectint Raindlnihsinbiiat Miihpadincanninaiiiniivoimaninteeirtinee 31. 50 
Freight, unloading, and service__....._...---_-------...-- 136. 00 

ce a ci le 772. 50 
Less fleet owners discount...__._..--.-.__--__-____----__ 60. 50 


Net delivered price, each f. 0. b. Sacramento, Cali- 
UMS Sl a ed ld 712. 00 ea. $3,560. 00 

No price was quoted for delivery f. 0. b. factory. 

Contract no. I2r-5654 covered the purchase of five four-door 
sedans. The specification requirements were identical with those 
quoted above, except that the built-in trunk was not required. Cer- 
tificate of award stated that advertising was by circular sent to 13 
dealers. So far as appears the Universal Motor Co., offering 1936 
Ford standard V 8 four-door sedan automobiles for a delivered price 
of $653 each, less Federal excise tax, or $3,247.85, f. o. b. Sacramento, 
Calif., was the only bidder. The bid was itemized thus: 


The following data must be completely filled out and must agree with the net 
delivery price: 


a ACA lle lade? al mon ode li Aah $580. 00 
Watered Cres RA isin i hi Rh ndietbtitidndiinndic 8. 43 
Accessories not included in list price (itemize) : 


Bumpers, metal tire cover, spare tire & tube, and tire 


I Nh i aT LEE lah toh bench detente 82. 50 
Freight, unloading, and service.......-...-----_-.--...-.. 129. 00 
Tai ih Sh headin a hl nihil adlen 744. 93 
Leon Geet Gmnern GitgGRh..n.n.e danny snitennnceeteettns 91. 93 
Net delivered price, each f. o. b. Sacramento, Calif..... 653. 00 
——— $3, 265. 00 
State shipping point Sacramento, less tax._...----------...---__-_- 17. 15 


3, 247. 85 

No bid was submitted for delivery f. 0. b. factory. 

No service requirements or conditions were stated in either in- 
stance, though it is indicated that the vehicles might possibly be 
subjected to desert use at times, 

The specification of minimum wheel base of 112 inches in the pur- 
chase of lightweight passenger-carrying vehicles for Government 
use has been held to be restrictive of competition and objectionable. 

1184"—37——29 
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It is known to exclude at least one model of automobile otherwise 
competitive in this class, and this is true whether the requirement is 
stated as a mechanical or dimensional detail, or for whatever reason. 
There is no evidence that the inside dimensions of the shorter wheel- 
base vehicles are not reasonably “sufficient to accommodate adult 
passengers and their personal baggage.” 

The requirement for built-in trunk under the Rose contract served 
to exclude the standard models of recognized lightweight vehicles 
from competition, as those models do not have built-in trunks as 
standard equipment. Since the factory list price of the vehicles 
covered by this contract was given as $605, while the factory list 
price of the standard vehicle was given as $580 in the other contract, 
it appears that the requirement for built-in trunk represented a con- 
siderable excess cost to the Government, even as between the two 
Ford models. As the vehicles acquired under the two contracts were 
for the use of the same department and service, and apparently in 
the same territory, there would appear no reason for the require- 
ment of the built-in trunk in one instance when it was not required 
in the other, There would appear no necessity for requiring the 
built-in trunk in either instance, more especially since the inside 
dimensions were sufficient to accommodate “adult passengers and 
their personal baggage.” (See 15 Comp. Gen. 974.) 

What has been said relative to the minimum wheel-base require- 
ment is applicable also to the Universal Motor Co. contract, the 
specifications under this contract appearing otherwise unobjection- 
able. 

While, under all the circumstances, approval of otherwise proper 
payments will not be withheld by reason of the restrictive specifica- 
tions in these instances, administrative measures should be taken to 
see that specifications for motor equipment for all bureaus of your 
department in the future comply with the requirements. 

However, the Rose contract included a freight, unloading, and 
service charge of $136 per vehicle, or $680, and the Universal Motor 
Co. contract included a similar charge of $129 per vehicle, or $645. 
Presumably the freight charges included in the contracts represented 
the cost of freight to the bidders at commercial rates from the Ford 
factory to destination. It has been held by this Office that in the 
purchase of equipment for the Government bids should be obtained 
for both factory or shipping point and destination delivery, so that 
the United States may have the benefit of land-grant rates or other 
advantages, if any, of transportation on Government bills of lading. 
(See 14 Comp. Gen. 82; 16 id. 48; td. 207.) 
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(A-81015) 


OFFICERS AND EMPLOYEES—APPOINTMENTS IN EMERGENCY AGEN- 
CIES AT INCREASED SALARIES—REDUCTION IN SALARY AND AD- 
MINISTRATIVE RESTORATION RETROACTIVELY EFFECTIVE 

























































Employees of the National Recovery Administration who resigned after the 
decision of the Supreme Court of the United States declaring the National 
Recovery Act unconstitutional, without notice prior to resignation that their 
services were to be terminated, are not exempt from the provisions of 
Executive Order No. 7070, dated June 12, 1935, prohibiting salary increases 
upon transfer to positions paid from emergency funds except upon approval 
of the President. 

An employee reduced in salary to a legal rate who accepts and serves at that 
rate may not be administratively restored to his former salary retroactively 
effective on the basis that the reduction was under a misapprehension of the 
requirements. 


Acting Comptroller General Elliott to the Administrator, Resettlement Admin- 
istration, Ocober 28, 1936: 


Consideration has been given your letter of October 9, 1936, as 
follows: 





In your decision A-79746, dated August 28, 1936, you direct attention to 15 
Comp. Gen. 710, wherein it is stated as follows: 

“The rule quoted in the first paragraph of your letter from the decision of 
September 24, 1935, 15 Comp. Gen. 243, is applicable to the employees whose 
cases are presented. That is to say, when an employee resigns from service 
under another Federal establishment after receipt of notice, and in anticipation 
of an early termination of his appointment due to the expiration of the work 
or activity on which employed or other cause over which the employee has no 
control his separation from such service may be considered as involuntary and 
his appointment under an emergency agency, including the Resettlement Admin- 
istration, would not be subject to the provisions of Executive Order No. 7070, 
dated June 12, 1935.” 

Mr. Oliver F. Wadsworth was formerly employed by the National Recovery 
Administration, at a salary of $4,500 per annum. Subsequent to the decision 
of the Supreme Court of the United States holding the National Industria: 
Recovery Act unconstitutional, he tendered his resignation to the National 
Recovery Administration, which resignation was accepted as of July 10, 1935. 

Mr. Wadsworth was thereafter, on July 13, 1985, appointed by the Resettle- 
ment Administration as executive assistant to the Director of the Management 
Division, in grade CAF —12, $4,600 per annum. Payment at that rate was made 
through November 30, 1935, at which time his salary was decreased to $4,500 
per annum, effective as of July 13, 1935, the date of his original appointment 
with this Administration. 

The facts with reference to Mr. Wadsworth appear similar to those upon 
which your decision of August 28, 1936, supra, was based, except that this 
Administration has no facts before it indicating that Mr. Wadsworth was 
notified, verbally or otherwise, that there would be an early termination of 
his appointment with the National Recovery Administration. In view of the 
decision of the Supreme Court of the United States in the Schechter case, 
however, it would seem reasonable to assume that Mr. Wadsworth resigned in 
anticipation of an early termination of his appointment due to the expiration 
of the work or activity on which he was employed. It would appear, in view 
of these circumstances, that his appointment to the Resettlement Administration 
did not come within the purview of Executive Order No. 7070 of June 12, 1935, 
or your decisions. 

Your opinion is, therefore, requested with reference to whether Mr. Wads- 
worth’s appointment to the Resettlement Administration at the salary of $4,600 
per annum was authorized, in view of the provisions of Executive Order No. 
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7070. If your answer is in the affirmative, your opinion is further requested 
with reference to whether the retroactive lowering of his salary on November 
30, 1935, effective as of July 13, 1935, was authorized. 


In decision of September 24, 1935, 15 Comp. Gen. 243, 245, it was 
held: 


The Executive order does not apply to cases in which the separation from 
the former service was in fact involuntary or was due to the expiration of the 
period of the appointment under which serving at the time of or prior to the 
transfer or new appointment. 


In the decision of February 18, 1936, 15 Comp. Gen. 710, from 
which you quote, and in the decision of August 28, 1936, 16 zd. 200, 
the rule quoted from the decision of September 24, 1935, supra, was 
applied to exempt from the restrictions of Executive Order No. 
7070 those employees of the National Recovery Administration who 
resigned after the decision of the Supreme Court of the United States 
declaring the National Recovery Act unconstitutional and after re- 
ceipt of notice that their services would be terminated. Exemption 
from the restrictions of the Executive order has not been recognized 
in those cases where employees of the National Recovery Adminis- 
tration did not receive notice prior to resignation that their services 
were to be terminated. A resignation prior to receipt of such notice 
would be a voluntary action. It is understood that many employees 
of the National Recovery Administration were retained for months 
subsequent to the decision of the Supreme Court. Hence, the decision 
alone, without receipt of notice of separation, was not enough to 
exempt employees of the National Recovery Administration from the 
restrictions of the Executive order. 

Furthermore, even if such an exemption could be recognized, there 
would be no authority in the instant case to restore the salary of Mr. 
Wadsworth to $4,600 per annum, effective as of July 18, 1935, date 
of appointment with the Resettlement Administration, as there would 
be involved an administrative promotion retroactively effective not 
authorized by law. That is to say, notwithstanding a reduction in 
salary may not have been required by law, if the salary to which an 
employee was reduced was a legal rate, as in this instance, and the 
employee accepted and served at that rate, there would be no author- 
ity to restore the salary retroactively effective on the basis that the re- 
duction had been made under a misapprehension of the requirements. 

Your questions are answered accordingly. 
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(A-80873) 


INSURANCE—PRIVATE PROPERTY ACQUIRED BY FEDERAL HOUSING 
ADMINISTRATION 


Property acquired by the Federal Housing Administrator in exchange for de- 
bentures under title II of the National Housing Act of June 27, 1934, 48 
Stat. 1247, may be insured, under the broad general authority of said act, 
against loss by fire or other hazards, payment to be made therefor out 
of funds available for the operation of the Federal Housing Administration. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, October 29, 1936: 


Your letter of September 30, 1936, is as follows: 


The Federal Housing Administrator is confronted with the question of 
whether he can lawfully insure property acquired by him in exchange for 
debentures under title II of the National Housing Act, approved June 27, 1934, 
as amended, against loss by fire or other hazards, and pay for such insurance 
out of funds available for the operation at the Federal Housing Administration. 

This Administration recognizes that the general policy of the Government 
is to assume its own risk and that appropriations cannot be used to bear the 
expense of hazard insurance unless expressly provided therefor. However, it is 
believed that the insurance of properties taken over by the Administrator does 
not fall within this rule and that the Administrator not only has the authority 
to effect such insurance but possibly has a duty imposed upon him to do so. 

First, Such property occupies a different status from Government owned 
property, and it does not fall within the meaning of the adopted governmental 
policy of not carrying hazard insurance on property it owns. Under the provi- 
sions of section 205 (a) of said act, insured mortgages are grouped according 
to certain characteristics. Mortgage insurance premium payments, appraisal 
fees, and any other charges for insurance of mortgages, all receipts derived 
from property conveyed to the Administrator, and all earnings on the assets 
of the group account are credited to the proper group account. Principal and 
interest on debentures issued in exchange for any property, expenses incurred 
in the handling of the property, and payments made to the mortgagee and the 
mortgagor are charged to the group account to which such mortgage is assigned. 
Subsection (b) of said section provides for a general reinsurance account, the 
credit in which shall be available to cover charges against such group accounts 
where the amounts in such group accounts are insufficient to cover such charges. 
Section 202 creates a mutual mortgage insurance fund out of money made avail- 
able by the Reconstruction Finance Corporation, which is used as a revolving 
fund to carry out the provisions of title II and is credited to the general rein- 
surance account. 

Thus, property acquired by the Administrator is in fact property of a par- 
ticular group. It is held by the Administrator for the benefit of the group to 
which it is assigned. Every receipt derived from the insured mortgage on the 
property and from the property itself, after being acquired by the Adminis- 
trator, is credited to the group account. Likewise, expenses incurred in han- 
dling the property must be charged to the group account. Premiums for hazard 
insurance would be charged to such group accounts. It is true that the general 
reinsurance account, which consists of funds made available by the Reconstruc- 
tion Finance Corporation, is liable for expenses of group accounts where such 
group accounts are not sufficient to meet the expenses charged to them. How- 
ever, the nature of these group accounts is not affected by the fact that the 
Government has allocated funds to act as a cushion to assure the solvency of 
such group accounts. 

Moreover, the Administrator, who holds title to the property for the benefit 
of the group accounts, is charged with the duty of preserving the assets of each 
group. In addition to the payment of expenses involved and the debentures 
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out of group accounts, the act provides for payment to the insured mortgagee 
on his certificate of claim and to the mortgagor, should funds be available there- 
for from the sale of a particular piece of property. Thus, should a particular 
group suffer heavy loss resulting from fire or other hazard, it would be jeop- 
ardized, while the other groups would not feel the effect of such loss. 

Second. Section 1 provides that the Administrator may make such expendi- 
tures “as are necessary to carry out the provisions of this title and titles IT 
and III, without regard to any other provisions of law regarding the expendi- 
ture of public funds.” The Administrator has determined that it is necessary 
to carry out the provisions of title II of the National Housing Act, as amended, 
to provide for proper hazard insurance on properties conveyed to him in 
oon for debentures and certificates of claim and to pay therefor, as herein 

ated. 

Furthermore, section 204 (e) provides that, notwithstanding any other provi- 
sion of law relating to the acquisition, handling, or disposal of real property by 
the United States, the Administrator “shall have power to deal with” such 
property in his discretion. The power to “deal with” the property “in his discre- 
tion” is taken to mean to administer, or to manage adequately. It gives the 
Administrator power to use his judgment and prudence in determining how 
the property should be cared for. It is submitted that these provisions are 
broad enough to include the carrying of hazard insurance. 

It is respectfully submitted that authority exists for such action and that 
payments therefor may be made as herein outlined. 

A prompt reply will be appreciated. 


In decision A-54351, dated May 10, 1934, to the Governor, Farm 
Credit Administration, involving the propriety of carrying insurance 
upon property acquired through mortgage foreclosure proceedings, it 
was stated: 
_ "The basic principles of fire, tornado, or other similar insurance is the lessen- 

ing of the burden of individual losses by wider distribution thereof, and it is 
difficult to conceive of a person, corporation, or legal entity better prepared to 
carry insurance or sustain a loss than the United States Government. The 
policy of the Government to assume its own risks has been adhered to in 
numerous decisions of this Office, and appropriations not expressly providing 
for payment of premiums on insurance have been construed as not being avail- 
uble therefor. This practice has become a settled policy of the Government, 
and any modification thereof or deviation therefrom would be properly for 
consideration by Congress, and it is considered the duty of this Office and of all 


administrative officers to adhere to such construction in the absence of specific 
statutory authority for such payments. * * * 


When, after foreclosure, the property securing an insured mort- 
gage is conveyed by the mortgagee to the Administrator in exchange 
for a debenture and claim certificate under the provisions of title IT 
of the National Housing Act of June 27, 1934, 48 Stat. 1247, such 
property would appear to become Government property in a general 
sense. While it is stated your Administration recognizes the gen- 
eral policy of the Government to assume its own risk, as asserted in 
that part of the decision quoted above, you have expressed the view 
that property acquired in the manner above stated occupies a status 
differing from Government-owned property as to which such gen- 
eral policy applies. That such differentiation should be made here 
is not readily apparent. However, in view of the provision in section 
1 of title I of the National Housing Act that “the Administrator 
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* * * may make such expenditures * * * as are necessa 


to carry out the provisions of this title and titles IT and III, with- 
out regard to any other provisions of law governing the expenditure 
of public funds”, and it having been determined by the Adminis- 
trator that it is necessary to carry out the provisions of title II of 
the National Housing Act, as amended, to provide for proper hazard 
insurance on properties conveyed to him in exchange for debentures 
and certificates of claim and to pay therefor, this Office will raise ne 
objection to the use of the funds involved for such purpose. 
You are advised accordingly. 


(A-72752) 


EXCHANGE—LOSS BY—OFFICGERS AND EMPLOYEES IN FOREIGN 
COUNTRIES 


Officers and employees of the Department of Agriculture regularly stationed, 
and maintaining quarters, in a foreign country, who perform travel on 
official business through other foreign countries, not of such nature as tu 
negative further payment of quarters allowance for the quarters main- 
tained at their official station, may be credited with exchange losses upon 


their salary and quarters allowance at the rate applicable to their official 
station. 


Aating: Comatreiter General Elliott to the Secretary of Agriculture, October 31, 


There has been received your letter of October 15, 1936, as follows: 


In a letter dated June 23, 1936, to the Secretary of State, your no. A-75237, 
the following ruling was made: “In the cases of the two officers cited in the 
submission, the exchange losses upon their salaries should have been computed 
at the rate applicable at the place at which they were present on the last day 
of the respective months involved, and the exchange losses upon per diem in 
lieu of subsistence should have been computed at the rate applicable to London 
in accordance with the decision A—72752, dated April 6, 1936.” 

While this decision was made to cover the specific case presented, the question 
naturally arises as to whether or not it also applies to representatives of this 
Department located abroad. In the case of the foreign representatives of the 
Departments of State and Commerce, each is usually assigned to a specific 
country ; whereas the foreign representatives of this Department, although they 
maintain residence in one country, must perform considerable travel in adjacent 
countries. These men must, of course, maintain their homes at their place of 
residence at all times, and it has been our assumption that the regular salary 
and quarters allowance were to be used for this purpose. If so, reimbursement 
for loss in exchange should be made on the basis of the rate of exchange in 
the country of residence and not in the country in which the individual happens 
to be traveling on the day his salary became due. This assumption would seem 
to be substantiated by the granting of traveling allowances. Presumably the 
travel allowance is sufficient to take care of the necessary expenses incurred by 
the individual in the performance of his official duties. If this is true, it is 
obvious that none of his salary will be needed for expenditure in a foreign 
country, and the loss on exchange for his salary, therefore, should not be com- 
puted at any other rate than that of the country of his residence. 

Unless a uniform practice of calculating losses in exchange for salary on the 
basis of the rate of exchange of the country. of residence is adopted, it will 
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create a very serious situation for our foreign representatives. If, for example, 
our representative in Paris is in a travel status in Spain on the last day of the 
month, he could recover only about 17 percent of the loss in exchange compared 
to about 68 percent should he be in France on that date. The reverse is true 
of our representative in London, who would profit materially should he on the 
last day of the month be in one of the continental countries where the currency 
has not been so greatly depreciated as in England. 

Crop observation trips must be planned in accordance with seasonal develop- 
ments if the most effective work is to be accomplished. Our representatives, 
therefore, frequently find themselves in countries other than the one in which 
they reside at times when salaries become due. When this occurs they are sub- 
ject to personal losses because of the difference in exchange losses in the 
different countries. If it is held that the Comptroller General’s decision no. 
75237 applies to our representatives, there will be an incentive for them to plan 
their trips to prevent such losses. This might well decrease the effectiveness 
of the work and result in increased costs to the Government which might not 
otherwise be incurred and over which the Government can exercise only the 
most general control. 

In view of the special circumstances surrounding the activities of the rep- 
resentatives of the foreign agricultural service and the nature of their assign- 
ments, we feel that the Comptroller General’s decision no. 75237 should not be 
held to apply to them but that they should be permitted to continue to claim 
losses on salaries on the basis of the currency in the country in which they 
have their official headquarters and where their expenses of maintaining and 
keeping a home are incurred. 


The decision of June 23, 1936, to the Secretary of State, 15 Comp. 
Gen. 1123, considered the case of two officers whose headquarters were 
at Berne, Switzerland, one of whom left Berne in November for 
London on official duty, where he remained until March 26, 1936, 
when he pruceeded to the United States without returning to Berne. 
The other officer arrived in London from Berne February 2, 1936, and 
left London February 23, 1936, returning to Berne. Upon such 
statement of facts it was held that the exchange loss upon their re- 
spective salaries for February should be computed at the rate ap- 
plicable to the place at which they were present on the last day of the 
respective months involved ; that is, the first officer’s salary loss should 
be computed at the London rate for the last day of February, while 
the second officer’s loss should be computed at the Berne rate. 

In decision of February 13, 1936, A—70002, to the Secretary of 
State, it was held: 

When an employee is absent from his official station on leave for such short 
periods as to negative any assumption that he has failed to maintain his living 
quarters at his official station, the basic rate prescribed for his official station 
is for application for the purpose of exchange relief with respect to the allow- 
ance for rent of quarters. However, this would not apply if the absence is for 
such extended periods as to necessitate the vacating of the rented quarters at 
his official station. In such case, no allowance for rent would be payable and 
no question of exchange arise. 

When an officer or employee regularly stationed in a foreign 
country performs travel on official business through other foreign 
countries, spending more time in the respective countries than is 
required for transit across such countries, the currency appreciation 
loss upon his authorized per diem in lieu of subsistence is for com- 
putation at the rate applicable to the respective countries on the last 
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day of travel through such countries. 14 Comp. Gen. 857; A-72752, 
April 6, 1936. 

However, as the expenses of maintaining an employee’s residence 
at his official headquarters, which expenses are presumably payable 
from his salary and rental allowances, are not substantially changed 
by his temporary absence therefrom on official business, it would be 
proper for exchange losses upon his salary and rental allowances to 
be computed at the rate applicable at the place where his official 
station is located, such a case being distinguishable from the case 
of the first officer considered in 15 Comp. Gen. 1123, whose absence 
from his Berne headquarters was not of a temporary nature. See 
also A~70002, February 13, 1936, supra. 


(A-80829 ) 
ALIENS—HEAD-TAX REFUNDS 


Amounts refunded as head tax to aliens by a transportation company on their 
departure from the United States may not be paid to another transporta- 
tion company making claim therefor on the basis of having paid the tax 
upon the aliens’ arrival in the United States, particularly where the aliens 
departed to Canada. 

A receipt from the alien is required in support of every refund made to a 
transportation company on Department of Labor Form 514, Head Tax 
Refund Certificate. 

Payment may be made to a transportation company in the amount of head tax 
acknowledged by an alien to have been refunded to him on departure from 
the United States, where the refund is made by the same transportation 
line on which the alien arrived in the United States, notwithstanding there 
is no statement on Department of Labor Form 514, Head Tax Refund 
Certificate, as to the transportation company from which the refund was 
received. 

Where Department of Labor Form 514, Head Tax Refund Certificate, has been 
lost by the alien to whom issued, claims for refunds of said tax should be 
made by the alien direct to the immigration authorities at the port of 
entry, and no payments should be made to transportation companies in 
eases of transits and temporary visitors except upon presentation of such 
form properly executed. 


Acting Comptroller General Elliott to the Collector of Customs, Miami, Florida, 
November 2, 1936: 


There has been considered your letter of September 26, 1936, as 
follows: 


There is enclosed herewith for preaudit a voucher in favor of the Peninsular & 
Occidental Steamship Company for the refund of special deposits aggregating 
$704.00 deposited at various times on account of the passengers enumerated in the 
attached letter from the Department of Labor dated June 26, 1936. 

There is also attached forms 514 or documents in lieu thereof covering the 
items enumerated in the letter from the Department of Labor. 

It will be noted that in the case of receipt no. 63854, R. H. Turnbull, covering 
the deposit of $8.00, that Mr. Turnbull in acknowledging receipt of the refund 
states that this sum of money was refunded to him by the C. P. R. Railroad. A 
similar condition prevails in connection with refund certificate no. 63855. 

In a letter dated June 4, 1936, Audit Division, A-FFB-RA, addressed by Mr. 
F. W. Nickel, Chief, Audit Review Section, to Mr. Guy F. Allen, chief disbursing 
officer, Division of Disbursement, Treasury Department, Washington, D. C. (your 
letter was referred here, as this office certified the several accounts to the dis- 
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bursing officer for payment and is apparently responsible for the correctness 
thereof). Mr. Nickel states: “In order to properly support each voucher for 
refund (Cat. 708) as required by decision of the Comptroller General A-34156, 
dated July 16, 1931, to the Secretary of Labor, there should be attached to each 
voucher the required number of ‘Form 514, Head Tax Refund Certificate (origi- 
nal)’ properly executed, showing that the alien who originally deposited the 
$8.00 covering head tax has recovered the amount so deposited from the trans- 
portation company claiming the refund.” 

Since the alien acknowledges that he has recovered the amount which he 
deposited from the C. P. R. Railroad, a company other than the transportation 
line making the payment and claiming the refund, may the payment be made to 
the P. & O. Steamship Company, the transportation line who deposited the head 
tax with the Government? 

It is understood from the agent of the P. & O. Steamship Company that there 
is an arrangement existing between the transportation lines whereby the line 
depositing the amount and obtaining the refund from the Government reimburses 
the line which actually paid the amount involved to the alien. 

Head Tax Refund Certificate No. 550590 was issued to cover a deposit of $8.00 
made on account of Maris Galdos, who was admitted May 17, 1935, having 
arrived on the P. & O. vessel “Cuba.” This form does not show that the alien 
has recovered the amount deposited from the transportation company claiming 
the refund. It is signed by the passenger but there is no acknowledgment of 
the receipt of the money. This condition applies also in the case of Head Tax 
Refund Certificates 550592, 550593, 550595, and 550597. 

May these forms be accepted as sufficient evidence upon which to make a refund 
of the head tax deposited with the P. & O. Steamship Company, who paid the 
money to this office? 

The majority of the other certificates, form 514, attached, are signed in blank, 
the name of the transportation line making the refund not being shown, nor is 
the date of the payment given. In other words, the left-hand block on the 
bottom of the form (the acknowledgment of refund) is blank except for the 
signature of the passenger. 

May refund be made on these certificates in their present form? 

In regard to the last three aliens, to wit: Jorge Barraque, Jr., Julian Fierros, 
and Zoila (Cuca) Porro, the district director states that the aliens have lest 
form 514. There is attached to the papers for each of the said aliens a state- 
ment as follows: 


“Copy or Part B, GovERNMENT Form 514 
“JORGE BARRAQUE, JR. 


“This will certify that the passenger named above departed from the United 
States of America at the port of Miami by the 8. S. Florida, May 30th, 1936.” 

Are these forms sufficient upon which to make a refund of the head tax to the 
P. & O. Steamship Company, the line that made the original deposit with the 
Government? 

It will be very much appreciated if the preaudit of this account could be 
expedited, as this office is withholding settlement of a number of similar claims 
pending your ruling in the present case. 


With respect to certificates 63854 and 63855, it appears that the 
head tax was refunded by the “C. P. R. Railroad” and not by claim- 
ant, the Peninsular & Occidental Steamship Co. Under such circum- 
stances, the transportation line by which the aliens departed from 
the United States and which refunded the tax to said aliens is the 
proper claimant. Furthermore, it appears that the aliens mentioned 
on the certificates departed to Canada, and in this connection atten- 
tion is invited to instructions on the back of form 514 with respect 
to refunds to aliens so departing, as follows: 


Where entry to the United States occurred at a United States seaport and the 
person departs for Canada within the time prescribed and with the intention 








DECISIONS OF THE ACTING COMPTROLLER GENERAL 459 


of remaining therein, refund can be obtained only by returning the certificate 
properly endorsed to the transportation company by which the person arrived 
in the United States. 


While there may be, as stated in your letter, some arrangement ex- 
isting between transportation lines whereby the line depositing the 
amount and obtaining the refund from the Government reimburses 
the line which actually paid the amount involved to the alien, such 
arrangement does not give to the United States a sufficient acquit- 
tance and does not protect the Government from duplicate payment. 
Accordingly, on the present record, payment of the amount claimed 
under these two certificates is not authorized to the Peninsular & 
Occidental Steamship Co. 

In order to authorize the refund of head-tax deposits otherwise 
proper, there is required to be filed, properly executed, Form 514, 
Head Tax Refund Certificate, showing the facts in connection with 
the arrival and departure of the alien, including evidence of receipt 
by him of the amount of the tax. It appears that Head Tax Refund 
Certificates 550590, 550592, 550593, 550595, and 550597, mentioned in 
your letter, and also certificate no. 475293, were issued on the old 
form 514 without the alien’s receipt, and in this connection your 
attention is invited to decision of this office dated December 12, 1930, 
A-34156, approving a proper form of receipt for stamping on the 
old form to permit the alien to acknowledge receipt of the amount 
of head tax from the particular transportation company making 
claim. While the law places the primary responsibility for payment 
of head tax on the transportation line bringing the alien into the 
United States, it is understood to be the general practice of trans- 
portation companies to collect the head tax from the alien at the time 
the ticket covering transportation to the United States is purchased. 
Consequently, the moneys deposited being those of the alien the inter- 
ests of such alien must be considered in connection with refunds of 
head-tax collections and there must be a complete acquittance to the 
United States from the alien to authorize payment to a transportation 
company. Accordingly, refund is not authorized to the transporta- 
tion company in those cases where the alien has not acknowledged 
receipt of the head tax from said company. 

With respect to certain of the refunds claimed on modified form 
514, approved by this office in letter to the Secretary of Labor dated 
July 16, 1931, A-34156, it appears that while the alien has acknowl- 
edged receipt of the refund of the head tax in the space provided 
therefor on the form, no statement has been made as to the transper- 
tation company from which such refund was received. However, in 
those cases it is shown on the form that the alien departed by the 
same steamship line on which he arrived in the United States. 
Accordingly refund is authorized to the claimant company in such 
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cases, the alien’s signature constituting a proper acquittance to the 
Government. As to certificates 63875, 63876, 63726, and 63727, the 
executed forms do not show that refund was actually made by claim- 
ant company, the refunds in such cases apparently having been made 
by the transportation companies on whose vessels or lines the aliens 
departed from the United States. Accordingly such other transpor- 
tation companies and not the Peninsular & Occidental Steamship 
Co. are the proper claimants to any head tax otherwise refundable by 
the United States. 

With respect to the three aliens who are reported to have lost form 
514, the claim of the Peninsular & Occidental Steamship Co. for 
refund of the head tax is based on a certificate signed by each alien, 
which certificate merely indicates that the particular alien departed 
from the United States on a certain date by the vessel named in the 
certificate, nothing whatever appearing thereon indicating that the 
head tax was refunded to the alien at the time of his departure. 
While form 514 is not the sole basis for refunding head tax to the 
alien, there is no other basis on which a transportation company 
properly may refund the amount of the tax to an alien. Accordingly 
aliens who have lost form 514 should be required to present their 
claims for refund direct to the immigration authorities at the port 
of entry, accompanied by satisfactory evidence of departure from the 
United States within the prescribed period, and no refunds should 
be made by disbursing officers to transportation companies in cases 
of transits and temporary visitors where form 514 has been issued, 
except upon presentation of such form properly executed. 

You are advised accordingly. 
The voucher is returned for action as herein indicated. 


(A-81206) 


TRAVEL ALLOWANCE—EXTENSION OF ENLISTMENT—VESSEL 
EN ROUTE TO ALASKA 


A Navy enlisted man accepted for enlistment in the United States who extends 
his enlistment at the expiration of the original enlistment while on a ves- 
sel at a port in the United States and later on the same date en route to 
Alaska, is entitled to travel allowance only from the port in the United 
States to the place of acceptance for enlistment. 


Acting Comptroller General Elliott to Joseph Anthony Bibla, United States 
Navy, November 2, 1936: 


There has been received your request for review of settlement no. 
0420314, September 26, 1936, which allowed you additional travel 
allowance for the distance from Port Angeles, Wash., to Brooklyn, 
N. Y., upon extension of enlistment effective May 4, 1935. 
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You state that you were on board the U. S. S. 7’arbell on May 4, 
1935, at sea bound for Dutch Harbor, Alaska, where you arrived on 
or about May 6, 1935, and because of that you claim travel allowance 
should have been allowed from Dutch Harbor, Alaska, to Brooklyn, 
N. Y. 

The Chief, Bureau of Navigation, reported February 27, 1936, 
that the records show you enlisted at Brooklyn, N. Y., on May 4, 
1931; that you extended your enlistment for 2 years, effective on May 
4, 1935, while on board the U. 8. S. Tarbell. The records also show 
that the U. S. S. Tarbell sailed from Bremerton, Wash., at 11:30 p. m. 
on May 2, 1935, arrived at Port Angeles, Wash., at 5 a. m. on May 3, 
1935, sailed from Port Angeles, Wash., at 11:10 a. m. on May 3, 
1935, and arrived at Dutch Harbor, Alaska., at 9:12 p. m. on May 8, 
1935. 

The act of August 22, 1912, 37 Stat. 331, authorizing extensions 
of enlistment provides that “* * * such enlisted men as extend 
the term of enlistment as authorized in this section shall be entitled 
to and shall receive the same pay and allowances in all respects as 
though regularly discharged and reenlisted immediately upon expira- 
tion of their term of enlistment * * *.” 

Under the act of September 22, 1922, 42 Stat. 1021, an enlisted man 
of the Navy is entitled to travel allowance on the first extension of 
his enlistment computed from the place where he may be on the 
date of expiration of his original term of enlistment to the place of 
acceptance of enlistment. 2 Comp Gen. 616; 7 Comp. Gen. 662. 
The expiration date of your enlistment was May 3, 1935, and you 
were on such date en route from Bremerton to Port Angeles; at Port 
Angeles from 5 a. m. to 11:10 a. m., and en route from Port 
Angeles to Dutch Harbor, Alaska. Where an enlisted man who was 
accepted for enlistment in the United States and who extends his 
enlistment is at the expiration of the original enlistment on a vessel 
at a port in the United States and later on the same date en route 
to a port in Alaska, he is entitled to travel allowance only from the 
port in the United States to the place of acceptance for enlistment 
exactly what would have accrued to him had he been discharged and 
immediately reenlisted. 

Accordingly, you were entitled to travel allowance only from Port 
Angeles, Wash., to Brooklyn, N. Y., 3,193 miles, at 5 cents per mile, or 
$159.65 less $153.15 credited on the pay roll, or $6.50 as allowed by 
settlement of September 26, 1936. 

Upon review the settlement is sustained. 

Check no. 376829, October 5, 1936, symbol no. 52-116, for $6.50, 
drawn in your favor is returned. 
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(A-81019) 


APPROPRIATION AVAILABILITY—PURCHASES OF MOTION-PICTURE 
CAMERAS—COMMERCE DEPARTMENT 


Neither the appropriation “General Expenses, Lighthouse Service, 1937”, nor 
any other appropriation for the Department of Commerce, is available for 
the ptirchase of a motion-picture camera for use of the Lighthouse Service, 
notwithstanding the provision in the appropriation “General Expenses, 
Lighthouse Service” for “all other contingent expenses of district offices and 
depots.” 


ne Comptroller General Elliott to the Secretary of Commerce, November 
1936: 


There has been considered your letter of October 9, 1936, as 
follows: 







This Department has received bids for one motion-picture camera with meter 
and tripod for the use of the Lighthouse Service. It was intended to make 
payment for this equipment from the appropriation “General expenses, 
Lighthouse Service, 1937”, but before making award your opinion is respectfully 
requested as to whether this appropriation will be available for the purchase of 
the equipment referred to. 

The camera equipment which it is proposed to purchase will be used outside 
of Washington in the various lighthouse districts—that is, for field service. 
It is proposed to hold the equipment in the Lighthouse Service headquarters in 
Washington and to make the same available to the districts when required in 
connection with particular occurrences or operations of which it is desired to 
otained such a photographic record. Typical of the usage contemplated for this 
equipment would be the obtaining of views showing the behavior of buoys in 
seaway, launching of vessels, unusual ice or sea conditions of value both from 
the historical and practical standpoint, operations of value to record from the 
standpoint of instruction to Service personnel, and other matters of general public 
interest and historical value as depicting the work of the Lighthouse Service. 
It is the opinion of this Department that the purchase of this equipment would 
come within the provision in the appropriation “General Expenses, Lighthouse 
Service” for “all other contingent expenses of district offices and depots.” 

The only two bids received on this proposal are enclosed, and your attention 
is invited to the fact that the low bid of Herman A. Devry, Inc., in the amount 
of $345.00, specifies the weight of the camera to be 11 pounds, whereas the pro- 

‘ posal provided that the weight was not to exceed 10 pounds. Apparently this 
bid meets the requirements of the specifications in all other respects, and your 
opinion is requested as to whether this bid may be accepted should it be decided 
that the appropriation referred to is available for the purchase of this equip- 
ment. It might be stated that this Department has no objection to waiving this 
departure from the specifications. 


The act of May 15, 1936, 49 Stat. 1339, making appropriations for 
the Department of Commerce, and certain other departments, for the 
fiscal year ending June 30, 1937, provides in material part : 












































General expenses: For supplies, including replacement of and necessary addi- 
tions to existing equipment, repairs, maintenance, and incidental expenses of 
lighthouses and other lights, beacons, buoyage, fog signals, lighting of rivers 
heretofore authorized to be lighted, light vessels, other aids to navigation, and 
lighthouse tenders, including the establishment, repair, and improvement of bea- 
cons and day marks, and purchase of Jand for same; establishment of post lights, 
buoys, submarine signals, and fog signals; not to exceed $10,000 for the purchase 
and placement of buoys to mark submarine obstructions off the mouth of the 
Cape Fear River; establishment of oil or carbide houses, not to exceed $10,000: 
* * * fuel, light, and rent of quarters where necessary for keepers of light- 
houses ; purchase of land sites for fog signals; * * * rent of offices, depots, 
and wharves; * * * all other contingent expenses of district offices and 
depots, including the purchase of provisions for sale to lighthouse keepers at 
isolated stations, and the appropriation reimbursed; * * 
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The above act does not specifically provide for motion-picture equip- 
ment of any character, nor does it except the expenditures of the 
Department of Commerce from general restrictions applicable to 
appropriated funds. It specifically provides for numerous items of 
expenditure and “all other contingent expenses of district offices and 
depots.” The quoted language following the various items for which 
specific provision is made may not be construed to mean that the 
appropriation contained in said act is available for whatever the 
department may see fit to expend it irrespective of the general rules 
governing the uses of appropriated moneys. The appropriation is 
available only for expenses generally permitted by accepted practice. 
12 Comp. Gen. 565. It was stated in Dunwoody v. United States, 22 
Ct. Cls. 269, 280: 


* * * The adjectives contingent, incidental, and miscellaneous, as used in 


appropriation bills to qualify the word expenses, have a technical and well- 
understood meaning; it is usual for Congress to name the principal classes of 
expenditure which they authorize, such as clerk hire, fuel, light, postage, tele- 
grams, &c., and then to make a small appropriation for the minor and unim- 
portant disbursements incidental to any great business, which cannot well be 
1oreseen and which it would be useless to specify more accurately. For such 
disbursements a round sum is appropriated under the head of “Contingent 
expenses”, or “Incidental expenses”, or “Miscellaneous expenses.” * * 

The present need of the Department of Commerce for a motion- 
picture camera cannot be classified as an unforeseen need which rea- 
sonably could not have been requested of and specifically authorized 
or rejected by the Congress as in its judgment it saw fit. While such 
equipment may be desirable, the expense incident thereto is of such 
character that in the absence of specific statutory authority therefor 
its procurement is not authorized. See A-73229, September 30, 1936. 

I have to advise, therefore, that neither the appropriation proposed 
to be charged nor any other appropriation under your control is 
available for the contemplated purchase. 


(A-81042) 


LEASES—RENT—SUPPLEMENTAL AGREEMENTS RETROACTIVELY 
EFFECTIVE 


A lease agreement purporting to be retroactively effective over a period during 
which an extension agreement at a lower rental rate was in full force and 
effect is void, and payments in excess of the extension agreement rate for 
the period of occupancy under the extension agreement are unauthorized. 


Aa, Lapras General Elliott to the Postmaster General, November 3, 
1936: 


There has been brought to my attention lease agreement dated 
August 1, 1936, purporting to cover rental of premises for use as 
post office quarters at Rochester, Mich., for the term of 2 years, 
beginning October 16, 1935, at the rental rate of $780 per annum, the 
lessor being the Rochester Building Association, Rochester, Mich. 
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These premises were occupied under lease dated February 6, 1926, 
with the same lessor, during the 10-year term ended October 15, 1935, 
at the rental rate of $652 per annum. Upon expiration of the term 
of the said lease, the lessor executed, under date of October 16, 1925, 
a proposal to extend the terms of the lease, “on a month-to-month 
basis, until a new lease can be made, or until the post office is moved 
into other quarters”, at the same rate of rent, namely, $652 per 
annum, which proposal was accepted by the Fourth Assistant Post- 
master General, Division of Post Office Quarters, under date of 
January 3, 1936. 

In response to a request for an explanation as to why the lease of 
August 1, 1936, purported to provide for rental at the higher rate for 
the period from October 16, 1935, to July 31, 1936, specifically covered 
by the month-to-month extensions at the lower rate, the Fourth 
Assistant Postmaster General, by letter dated September 14, 1936, 
replied, in pertinent part, as follows: 

You are advised that the new rate was made effective October 16, 1935, 
because the accepted offer was based on the amortization within a period of 


two years from that date of the cost of needed improvements and additions, the 
estimated expense of which was from $250 to $300. 


Under the agreement of October 16, 1935, providing for an exten- 
sion of the terms of the original lease “on a month-to-month basis 
until a new lease can be made, or until the post office is moved into 


other quarters”, the United States acquired rights which no officer 
of the Government is authorized to waive or surrender without ade- 
quate consideration and authority of law, and rental for the period 
the premises were occupied thereunder may only be paid in accord- 
ance with the stipulations thereof and not under any subsequent lease 
or agreement. See Pacific Hardware Company v. United States, 49 
Ct. Cls. 327, 335, and 337. 

The extension agreement was in full force and effect until the lease 
of August 1, 1936, was executed and the attempt under the lease of 
August 1, 1936, to modify the terms of the extension agreement, 
supra, or to obligate the Government to pay rentals in excess of that 
stipulated therein for the period of occupancy thereunder is void and 
of no effect. Accounts covering payment of rental for the premises 
will be audited accordingly. 


(A-81145) 
CONTRACTS—SPECIFICATIONS—MINIMUM TRACTOR REQUIREMENTS 


Minimum specifications should not be used except for the purpose of indicating 
to bidders the general class or type—not the identity—of the equipment 
desired, and, where used, a reasonable deficiency in equipment offered does 
not justify rejection of an otherwise acceptable low bid unless such specifi- 
cations reflect a particular Government need. 
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Where a low bid is rejected because of a deficiency in tractor weight and 
drawbar pull as required by the specifications, although the deficiency was 
not unreasonable, and the equipment offered was administratively consid- 
ered adequate, bids received upon specifications increasing these require- 
ments in order to admit competition at higher prices and in a field beyond 
the Government needs, after an intermediate protested advertisement in 
which the requirements were reduced below those of the original low 
bidder, should be rejected and readvertisement had, setting forth the actual 
needs of the Government and admitting all equipment to competition, with 
acceptance of the bid most advantageous to the United States. 


Acting Comptroller General Elliott to the Secretary of the Interior, November 
3, 1936: 


There has been received your letter of October 17, 1936, with 
enclosures, as follows: 


Requisitions were received by the purchasing officer for this Department from 
the Commissioner of Indian Affairs for four tractors of the Diesel, or solid fuel 
injection type, of approximately 70 hp., to be purchased for the use of the Indian 
Field Service. 

The superintendents offered ample justification for the purchase of tractors 
in the heavy-weight class, stating that their service requirements were such 
as to require heavy tractors in order to operate efficiently and economically 
heavy road maintenance equipment, such as scrapers, trailbuilders, road rippers, 
ete. When lighter tractors are used in the operation of such equipment they 
frequently are damaged, causing loss of time, necessitating large expenditures 
for repairs, and considerably reducing the life of the tractors. 

In order to comply with the requests from the Indian Office, advertisement 
U. S. D. I. No. 1685 was issued by the purchasing officer for this Department 
under date of August 7, calling for bids to be opened August 17, included in 
which was the following item: 

“Tractor, full track laying type, with Diesel or solid fuel injection type 
engine, with standard gauge and standard tract shoes of not less than 17,750 lbs, 
drawbar pull, weighing not less than 22,000 lbs., and to be in accordance with the 
attached specifications, unless otherwise specified.” 

A copy of advertisement U. 8. D. I. No. 1685, with addendum no. 1, is enclosed 
herewith. 

Bids on this item were received as follows: 

Bid no. 1: Caterpillar Tractor Company, Peoria, Illinois, offering to make 
delivery of “Caterpillar” Diesel RD7 60-inch gauge tractors f. o. b. Peoria, Illi- 
nois, for $4,281, less $50 discount for payment within 30 days, or $4,231 net. 
The “Exceptions to Specifications” questionnaire sheet attached to this pro- 
posal stated that the tractor offered did not meet the specifications, and further 
explained this statement as follows: 

“Nebraska test no. 254, attached, illustrates the model RD7 tractor offered 
against item 7. Exceptions to specifications are taken per schedule below: 


deficient 


Weight—std. model 
Drawbar pull (corrected) 


“If these small differences cannot be waived, Caterpillar Tractor Co. agrees 
to place the tractor as offered against item 7 on the work at Fort Browning, 
Mont., without any obligation to the Government to purchase unless it will 
satisfactorily perform the work which the Government has to do and for which 
the tractor of 22,000 Ib. weight and 17,750 lb. drawbar pull is being advertised. 

“No other exceptions.” 

Bid no. 2: Cleveland Tractor Company, Cleveland, Ohio, offering to make de- 
livery of Cletrac “FD” tractors, f. o. b. Cleveland, Ohio, for $4,861, less 2 percent 
or $57.22 discount for payment within 80 days, making the net price $4,803.78. 
This tractor has a drawbar pull of 19,000 Ibs. and weight of 26,423 lbs. 


1184"—37——30 
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No other bids Were received on this item. The local Washington representa- 
tive of the Allis-Chalmers Manufacturing Company explained to the purchasing 
officer verbally that the reason his company did not submit a proposal on this 
item was because it had so many orders in advance for its tractors in this class 
that the company could not offer delivery in less than 60 days. For this reason 
the company thought it would be unfair to bid, and should it receive the award, 
prevent the Indian Service from having the use of the tractors until it could 
deliver them. 

As the specifications in the advertisement were too high to permit the accept- 
ance of the bid of the Caterpillar Tractor Company offering its model RD7, and 
it was not considered that the purchase of a Cletrac “FD” tractor at an addi- 
tional expenditure of $580 was justified, these bids were rejected, and a read- 
vertisement was issued by the purchasing officer on August 21 in the form of 
U. 8. D. I. No. 1762, calling for telegraphic bids to be opened on August 25. 
Copies of this invitation were sent by air mail to the principal manufacturers 
of tractors. The specifications in this readvertisement were as follows: 

“Tractor, full track laying type, with Diesel or solid fuel injection type 
engine, with standard gauge and standard track shoes, of not less than 17,750 
lbs. drawbar pull, weighing not less than 22,000 lbs., and to be in accordance 
with the attached specifications unless otherwise specified.” 

After receiving a complaint from the local office of the Caterpillar Tractor 
Company that these specifications were too high in order to permit that com- 
pany te offer its model RD7, a telegraphic addendum no. 1 to this readvertise- 
ment was issued on August 24, which read as follows: 

“Addendum number one USDI seventeen sixty two for tractors. Telegraphic 
bids opening August twenty five two pm date of opening advanced to August 
twenty six two pm. Specification page twelve change as follows minimum 
drawbar pull corrected seventeen thousand pounds minimum weight twenty 
thousand pounds. To paragraph four Starter add auxiliary gasoline engine. 
Add item one D Fort Browning Montana making total four tractors.” 

A copy of U. S. D. I. No. 1762 with addendum no. 1 is enclosed. herewith. 

In response to this readvertisement the purchasing office received one bid 
from the Caterpillar Tractor Company, offering to make delivery of “Caterpillar” 
Diesel RD7 tractors, 60-inch gauge, for $4,281, less $50 discount for cash pay- 
ment within 30 days or $4,231 net, f. o. b. Peoria, Illinois. This tractor fully 
complies with the specifications in the advertisement. 

There was also received one bid from Lewis Tractor Machinery Company, the 
Fargo, North Dakota, representative of Allis-Chalmers Manufacturing Com- 
pany, offering one Allis-Chalmers Model “LO” tractor f. 0. b. Garrison, North 
Dakota, for $6,345, less 2 percent discount for payment within 30 days. Rejec- 
tion of this bid was obviously necessary on account of the exorbitant price 
quoted. 

As a result of this readvertisement the purchasing officer received the follow- 
ing telegram from the Cleveland Tractor Company: 

“Reference your invitation USDI seventeen sixkty two amended for opening 
at two p. m. August twenty sixth, nineteen thirty six; we are not bidding due 
to change in specifications as per wire addendum dated August twenty fourth, 
nineteen thirty six.” 

The local representative of the Allis-Chalmers Manufacturing Company also 
informed the purchasfng officer verbally that no proposal would be issued by 
his company, as it did not consider its Model “LO” tractor in the same class as 
the Caterpillar RD7, which was acceptable under the specifications. 

On account of the complaints described above and also because of the fact 
that no-real competition was obtained, no purchase was made under this read- 
vertisement, and a second readvertisement, U. S. D. I. No. 1777, was issued by 
the purchasing officer on September 1, opening date September 9, using specifi- 
cations calling for a slightly heavier tractor in the hope that comparable bids 
would be received. The following specifications were used in the readver- 
tisement : 

“Tractors, full track laying type; with Diesel or solid fuel injection type 
engine, with standard gauge and standard tract shoes, of not less than 19,000 
lbs. drawbar pull, weighing not less than 23,000 lbs., and to be in accordance 
with the attached specifications, unless otherwise specified.” 

A copy of U. S. D, L. No. 1777 is enclosed herewith. 

In response to this advertisement bids were received as follows: 

Bid no. 1: Allis-Chalmers Manufacturing Company, Milwaukee, Wisconsin, 
offering to make delivery of Allis-Chalmers Model “LO” tractors, f. 0. b. 
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Springfield, Illinois, for $5,510.70 each, net. This tractor weighs 74,017 lbs. and 
has a drawbar pull of 20,600 Ibs. 

Bid no. 2: Cleveland Tractor Company, Cleveland, Ohio, offering to make 
delivery of Cletrac Model “FD” tractors, f. o. b. Cleveland, for $4,850, les 2 per- 
cent, or $91 discount, for payment within 30 days, making the net cost $4,753. 
This tractor weighs 26,705 lbs. and has a drawbar pull of 20,675 Ibs. 

Bid. no. 3: Lewis Tractor and Machinery Company, Fargo, North Dakota, 
offering to make delivery of only one Allis-Chalmers Model “LO” tractor, 
f. o. b. Garrison, North Dakota, for $6,488, less 2 percent discount for payment 
within 30 days. 

Bid no. 4: Caterpillar Tractor Company, Peoria, Illinois, offering to make 
delivery of Caterpillar RD7 tractor, 74-inch gauge (wide gauge), for $4,350 
less $50 discount for cash within 30 days, or $4,300 net. This tractor has only 
17,197 lbs. drawbar pull, and the proposal shows the weight to be “22,178 lbs. 
equipped as specified or 21,130 Ibs, actual weight without equipment.” At- 
tached to this bid is the Caterpillar Tractor Company’s letter of September 5, 
1936, a copy of which is enclosed herewith. From the statements made in this 
letter, it is obvious that this tractor does not meet the specifications in the 
advertisement. 

Your attention is called to the following facts in regard to these three 
advertisements : 

In response to U. S. D. I. No. 1685, the Caterpillar Tractor Company offered 
its RD7, which did not meet the specifications. The Allis-Chalmers Company 
offered no proposal. The Cleveland Tractor Company offered its model “FD” 
tractor, which complied with the specifications, quoting a price $580 in excess 
of that offered by the Caterpillar Tractor Company. The Caterpillar Tractor 
Company could have offered its RD8, which would have fully complied with 
the specifications in the advertisement. 

In response to advertisement U. 8S. D. I. No. 1762, the Caterpillar Tractor 
Company offered its RD7, which fully complied with the specifications ; but both 
the Allis-Chalmers Manufacturing Company and the Cleveland Tractor Com- 
pany refused to submit bids on their models “LO” and Cletrac “FD”, re- 
spectively. 

In response to U. S. D. I. No. 1777, the Allis-Chalmers Manufacturing Com- 
pany and the Cleveland Tractor Company both offered models meeting the 
requirements of the specifications; but the Caterpillar Tractor Company, which 
could have offered its RD8, put in a bid on its RD7 wide gauge tractor, which 
does not meet the requirements of the specifications of the advertisement. 
This was done to increase weight. The specifications did not require, nor is 
a wide gauge tractor desired by the Indian Service. 

The purchasing officer wishes to point out that these three advertisements 
very clearly illustrate a disagreement between the tractor manufacturers which 
has caused considerable controversy between the local representatives of the 
tractor manufacturers and the purchasing officer and which makes it very 
difficult to obtain acceptable bids or to make an award. 

To illustrate this difficulty, there is shown below a table in which is set 
out the various tractors in the medium-weight and heavy-weight classes: 


Nebraska test no. Model no. —— Horse- ween, 


Caterpillar RD7 
Caterpillar RD7_.. 
.-| Caterpillar RD8_-. 
.| Cletrac FD 


Where no Nebraska test number is shown the figures were obtained from com- 
parative specifications of track type tractors issued by the Allis-Chalmers Trac- 
tor Company and for the model “LO” directly from the Allis-Chalmers Company. 
These two papers are enclosed herewith. It will be noted that in the three 
groups shown above there is a wide variation between the different tractors in 
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weight and in horsepower within each group. However, the variation shown 
in the drawbar pull for each group is not so great and is, in fact, very close. 
The purchasing officer, realizing that the thing actually purchased when a trac- 
tor is bought is the ability to pull, or, as expressed in the tables, the drawbar 
pull, has endeavored in all cases to restrict the bidding so that all manufac- 
turers within a class established by the drawbar pull delivered by each of the 
machines would be able to bid and has disregarded the factors of horsepower 
and weight, which show such a wide variation. In the tables shown above it 
is very clear that in the medium-weight-tractor class four companies may com- 
pete and in the heavy-weight class that three may compete. It is also clear 
that the Caterpillar Tractor Company manufactures two machines, both of 
which are designated as model RD7, but which are in fact quite different, as it 
is shown by the drawbar pull that they are in between the medium-weight class 
and the heavy-weight class, with no other company manufacturing a comparable 
tractor. In the case here presented the Caterpillar Tractor Company is en- 
deavoring to break down the limitations set by the purchasing officer, which are 
believed to be fair to all companies, and to force the Government to accept a 
machine which is not comparable to any other model. As can be seen by the 
examples set forth herein, no competition is obtainable when bids are requested 
on tractors in the RD7 class ; consequently, you are requested to advise whether 
or not the bid of the Caterpillar Tractor Company on its wide-gauge model RD7, 
which does not meet the specifications of the last advertisement, may be disre- 
garded and award made to the Cleveland Tractor Company, the lowest bidder 
meeting the specifications. 

For your convenience in considering this case, there are enclosed the bids 
received in response to the last advertisement and all other pertinent cor- 
respondence. Please return the papers with your reply. 

As the tractors are very urgently needed by the Indian Service to complete 
projects on which work has already commenced, it will be appreciated if a 
decision is rendered at your earliest convenience. 


Invitation for bids U. S. D. I. No, 1685 covered four types of 
tractors with specified weights and drawbar pulls as follows: 


Weight, pounds: 
1. 10,500. 


Item numbered 3 above apparently is the one in controversy, 
.although the invitation for bids on that item covered tractors 
powered with gasoline engine and not with Diesel or solid-fuel in- 
jection type, as stated in your letter. 

You state that lighter weight tractors have proved unsatisfactory 
in the type of work contemplated, but no indication is given as to 
the approximate weight and drawbar pull of the tractors which have 
been shown to be insufficient, nor is there any showing that the Indian 
Service has employed tractors of the approximate weight and draw- 
bar pull of the caterpillar RD-7 on that type of work, or of any 
experience establishing the fact that such tractors would not be ade- 
quate for that service. Why the particular figures used as to weight 
and drawbar pull were specified in the first place does not appear, 
and subsequent administrative action would indicate these figures 
were not deemed essential. The only reason assigned for rejecting 
the low bid under the original advertisement is that the specifications 
in the advertisement were too high to permit its acceptance, and 
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nowhere in your letter is there any suggestion that the tractors there 
offered by the low bidder were not adequate to the work to be per- 
formed. Presumably the tractor data forwarded with your submis- 
sion was accessible to your department when the specifications were 
drawn, and there follows the possibility that the figures were fixed 
for the purpose of excluding that tractor from competition. 

The decisions of this office are to the effect that minimum specifica- 
tions should not be used except for the purpose of indicating to bidders 
the general class or type—not the identity—of the equipment required, 
and that where minimum specifications are used, a reasonable defi- 
ciency does not justify rejection of an otherwise acceptable low bid, 
in the absence of facts showing that such minimum specifications 
reflect a particular need of the Government in a given instance. 16 
Comp. Gen. 120. Instead of specifying any arbitrary minimum re- 
quirement in any respect, specifications should indicate approximate 
characteristics, leaving bidders free to offer what grade of equipment 
they see fit, and the Government at liberty to accept equipment vary- 
ing in reasonable measure from the advertised specifications without 
ground for protest from other bidders. In this instance the specifica- 
tions required tractors of not less than 17,750 pounds drawbar pull, 
weighing not less than 22,000 pounds, thus fixing absolute minimums 
in those respects. However, bidders were informed that bids on equip- 
ment differing in minor details from the specifications would be con- 
sidered, provided such differences were clearly noted and described by 
the bidder, and provided further that the machines offered under those 
conditions were considered by the purchasing office and requisitioning 
bureau to be in all essential respects in compliance with the specifi- 
cations. 

Under the original advertisement the Caterpillar Tractor Co. 
offered its RD-7 tractor, which, as you state, was 7.2 percent deficient 
in weight and 3.1 percent in drawbar pull as compared with the adver- 
tised specifications, while the tractor offered by the Cleveland Tractor 
Co., the next higher bidder, exceeded the specifications by approxi- 
mately 20 percent in weight and 7 percent in drawbar pull, and was 
offered at a price nearly 14 percent higher than that of the Cater- 
pillar tractor. It was suggested in 16 Comp. Gen. 38 that it would 
appear the percentage of allowable tolerance in weight would be 
greater in the heavier types of vehicles than in lighter types. While 
that decision had particular reference to trucks and weight specifi- 
cations, there appears no reason why the rule should not be applicable 
here. As will be seen from the comparison above, the tractor offered 
by the low bidder much more nearly approximated the specifications 
than that offered by the high bidder. In a tractor of the approxi- 
mate weight and power specified variations of 7.2 percent and 3.1 
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percent, respectively, would not appear unreasonable. The alterna- 
tive provision of the specifications could, and it appears in this in- 
stance should, have been applied for the acceptance of the low bid, in 
the absence of other valid objection. 

The second advertisement appears to have been identical with the 
first, except that a solid fuel injection type of engine was required, 
the weight and drawbar pull being the same. You state that “after 
receiving a complaint from the local office of the Caterpillar Tractor 
Co. that these specifications were too high in order to permit that 
company to offer its model RD-7 * * *”, this advertisement was 
amended to reduce the required weight from 22,000 to 20,000 peunds 
and the drawbar pull from 17,750 to 17,000 pounds. As has been 
suggested, this action would indicate not only that the minimum fig- 
ures used in the original advertisement were not considered essential, 
but that the caterpillar model RD-7 was administratively considered 
adequate to the service to be rendered. The Caterpillar Tractor Co. 
again offered its RD-7 model at the same price, complying with the 
advertised specifications in every respect, and again it was low bidder, 
but by a much wider margin. The bid of that company should have 
been accepted if otherwise proper. You state that the bid was not 
accepted for the reason that other manufacturers—the Cleveland 
Tractor Co. and the Allis-Chalmers Co.—refused to submit bids on 
the specifications as amended. Your department then readvertised, 
placing the specification requirements materially higher than they 
had been both as to weight and drawbar pull, and apparently without 
relation to the actual needs of the Government, “in the hope that 
comparable bids would be received.” Under the final advertisemeuit. 
four bids were received, and you propose to reject the low bid for the 
reason that it offers a wide-gage tractor instead of a standard-gage 
tractor, and that it does not comply with the revised specifications as 
to weight or drawbar pull. The tractor offered by the next low 
bidder, the Cleveland Tractor Co., very materially exceeds the speci- 
fications, and the bid price is approximately 10.5 percent higher than 
the low bid. 

The procedure followed in the entire transaction would appear to 
disclose not only administrative confusion and uncertainty as to the 
needs of the Government in this instance but also a misconception 
as to the purpose and intent of section 3709, Revised Statutes. That 
statute is primarily for the protection and benefit of the Government. 
The Supreme Court said in Purcell Envelope Co. v. United States, 
249 U.S. 313: 


* * * By it the Government is given the benefit of the competition of the 


market and each bidder is given the chance for a bargain. * * 
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The benefit of the competition of the market is that the Government 
may have its actual needs supplied at the most reasonable price 
obtainable. The chance for a bargain afforded a bidder by the stat- 
ute is dependent upon his ability and readiness to supply equipment 
meeting the actual needs of the Government at a lower price than 
another. The need of the Government is paramount, and it is that 
need which must justify specifications in every instance. Specifica- 
tions should be drawn to set forth fairly and clearly the needs of the 
Government and to admit to competition all whose products will meet 
the service requirements, without reference to a particular product 
of a particular manufacturer. Upon such specifications the Govern- 
ment is not vitally concerned as to whether one bidder can profitably 
bid a higher grade of article against the cheaper product of another 
bidder, which will adequately perform the work to be done. Mani- 
festly the Government is under no compulsion to magnify or exag- 
gerate its needs, or to make advertised specifications more restrictive, 
merely to afford manufacturers of more expensive equipment a better 
opportunity to compete. When specifications are so drawn as to 
exclude from competition otherwise acceptable equipment of a 
cheaper price, they are restrictive. It is hardly to be considered that 
the needs of the Government should ‘or legally could be overstated 
for the accommodation of any bidder or group of bidders desiring 
to offer higher-priced equipment than is needed. 

It appears from your submission that the tractor now offered by the 
Caterpillar Tractor Co. does not comply with the specifications as to 
gauge, and apparently is not acceptable for that reason. On the other 
hand, acceptance of the next higher bid would result in a substantial 
excess cost to the Government, without any showing that the lower 
priced tractor would not be ample to do the work to be done. 

Upon the facts presented, it would appear proper to reject al! bids 
and readvertise upon specifications setting forth the actual needs of 
the Government, and admitting to competition all dealers of whatever 
make in that or superior grades of equipment, with acceptance of the 
bid most advantageous to the Government. 15 Comp. Gen. 974; 5 
id. 776. 

There has not been overlooked your suggestion that the Caterpillar 
Tractor Co. could have offered its RD-8 tractor. Reference to the 
Allis-Chalmers table of comparative specifications shows that this 
tractor weighs 32,790 pounds, about 49 percent more than required by 
the original advertisement, and has a drawbar pull of 21,350 pounds, 
almost 21 percent in excess of that originally required. There would 
appear little reason why a manufacturer would offer a tractor so far 
exceeding the specification requirements. Likewise, it would appear 
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that the purchase of such a tractor, presumably at a substantially 
higher price, and with a materially higher operating cost, would not 
be in the best interests of the Government in this case in any event. 

The papers transmitted with your letter do not appear to support 
the view that the Caterpillar Tractor Co. is “endeavoring to break 
down the limitations set by the purchasing officer, which are believed 
to be fair to all companies, and to force the Government to accept a 
machine which is not comparable to any other model.” On the con- 
trary, it appears that in submitting its bid on the original invitation 
the company stated its exceptions to the specifications and offered, if 
the differences could not be waived, to deliver one of the tractors 
offered “without any obligation to the Government to purchase unless 
it will satisfactorily perform the work which the Government has to 
do and for which the tractor of 22,000 pounds weight and 17,750 
pounds drawbar pull is being advertised.” Again in submitting its 
bid upon the last advertisement that company, under date of Sep- 
tember 5, 1936, wrote in part as follows: 

We claim that the caterpillar RD 7 Diesel tractor, as offered by us, will do 
satisfactorily the work for which tractors are required under your invitation 
U. 8. D. I. 1777. In support of this claim, in the event our bid price is low, we 
offer as a part of this bid to ship tractors to all four destinations mentioned in 
your invitation, and to demonstrate to the satisfaction of the using officers that 
these tractors will do the work to be done. If the machines do the job to the 
satisfaction of the using officers—who shall be the sole judges—we will hold 
the tractors at the reservations and expect to receive promptly purchase orders 
from you representing our full bid price, upon receipt of which we will promptly 
deliver the machines to the Government. If the machines do not perform to the 
satisfaction of the using officers, we will remove them from the reservations 
entirely at our own expense. ; 


Your attention is particularly directed to the fact that our offer contemplates 
demonstrations at all four points mentioned in your invitation. 


Such offers on the part of the bidder would appear to betoken a 
complete confidence in the adequacy of its tractor for the work re- 
quired and a readiness to demonstrate its sufficiency at its own risk 
and expense and with no obligation upon the Government should the 
tractors fail to meet its needs. Such a proposition could not fairly be 
interpreted as an effort to force the Government to accept a machine 
inadequate to the service to be performed, whether or not any other 
manufacturer produces a comparable tractor. 

You are informed that for the foregoing reasons there appears no 
legal authority for acceptance of the higher bid of the Cleveland 
Tractor Co. The needs of the Government should be readvertised in 
conformity with the principles stated herein. 

The papers are returned as requested, 
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(A-81050) 


ITINERANT GOVERNMENT EMPLOYEES—ATTACHING OF PRIVATELY 
OWNED TRAILERS TO GOVERNMENT-OWNED CARS 


The attaching of privately owned trailers to Government-owned automobiles to 
provide accommodations to itinerant Government employees on official busi- 
ness is mainly a matter of administrative responsibility, but payments of 
per diem in lieu of subsistence would not be authorized while an employee 
occupies such accommodations. 


Acting Congteciins General Elliott to the Secretary of the Interior, November 


There has been received your letter of October 12, 1936, as follows: 


Information has been requested by a field employee of the National Park 
Service of this Department as to whether it would be permissible for the em- 
ployee to attach a privately owned trailer to a Government-owned automobile 
while the employee is in a travel status. 

The particular employee is in a continuous travel status, inspecting State 
parks, recreational demonstration areas, transient work camps, and other 
operations under the supervision of the National Park Service, and, because 
of the nature of the areas, travel is largely in unsettled or sparsely settled 
regions where accommodations are either unavailable or of a poor character. 
The use of a trailer would permit the employee to have accommodations on 
the site of his employment and would preclude the necessity of making a trip 
at the end of a day to secure lodgings, Other employees of the National Park 
Service engaged in field work of a similar nature have inquired regarding 
the use of the modern trailers to facilitate their work and improve their living 
conditions. 

This Department feels that the attaching of a modern trailer to a Govern- 
ment car is justified in cases where suitable accommodations are not available 
without a large expenditure of time in going to and from work over roads 
frequently rendered impassable by inclement weather. The increased cost of 
operation and maintenance of the Government car, if any, due to the elimina- 
tion of that travel necessitated by seeking accommodations, would be incon- 
sequential and would be offset administratively by a reduction in the amount 
of per diem allowed the employee. Authorization for the use of privately 
owned trailers in the above-mentioned circumstances would undoubtedly be to 
the interest of the Federal Government. It is, therefore, requested that this 
Department be informed whether, in the circumstances outlined above, there 
is objection to the use of a privately owned trailer while an employee of this 
Department is in a travel status. 

An early opinion in this matter will be greatly appreciated. 


It is understood from the facts you set forth that it is in the interest 
of the United States that the employee rendering services as set forth 
be permitted accommodations through the use of his own trailer 
rather than endeavor to obtain lodging and that such use of a trailer 
would be more practicable and under certain conditions necessary 
because of isolated sections in which the employee may be at the 
time with respect to obtaining lodging otherwise. The payments 
of any per diem while an employee occupies his own trailer would 
apparently have to be negatived. Aside from this question of a 
per diem allowance in connection with the use of his own trailer it 
may be said that the attaching of a privately owned trailer to a Gov- 
ernment car presents an intermingling of public and private expenses 
in use, etc., as to which the principle has generally been applied that 
such general intermingling permits no such division of expenses as to 
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justify any payment by the United States. If, however, the present 
matter is solely one of the uses of Government automobile to haul the 
trailer without any charge against the United States of expenses in 
connection with the trailer and its uses, I am constrained to the view 
that the matter presents one of the uses of public property as to which 
the responsibility is mainly administrative. 


(A-81017) 


PAY—LONGEVITY—ARMY ENLISTED MEN—OFFICERS’ RESERVE 
CORPS ACTIVE DUTY SERVICE 


Active duty as a member of the Officers’ Reserve Corps may be included by 
enlisted men of the Army in computing service for longevity pay under 
section 9 of the act of June 10, 1922,.42 Stat. 629. 


Acting Comptroller General Elliott to Lieutenant Colonel C. Newton, Jr., 
United States Army, November 7, 1936: 

There has been received your request of September 16, 1936, file 
242.12, for advance decision whether you are authorized to make pay- 
ment on a supplemental pay roll of Headquarters Detachment, Eighth 
‘Corps Area, Fort Sam Houston, Tex., on which is stated the claim 
under section 9 of the act of June 10, 1922, 42 Stat. 629, of Private 
(ist cl.) Gerhardt J. Luebben for $7.59, covering the difference be- 
tween longevity pay for over 4 years’ service and for over 8 years’ 
service from February 18, 1936, to August 31, 1936. 

The claim is stated on the voucher, as follows: 

Luebben, Gerhardt J. 6248245 Feb 18/36 8 3c 

{8 years’ service 3d class specialist rating] 
Completed 8 yrs serv for longevity pay July 25, 1935. Due sol difference in 
pay between Pvt over 4 yrs serv and Pvt over 8 yrs serv from Feb 18/56 to 
July 5/36. (Aptd Pvt. lel fr Pvt PP 28 SO 94, Hq 8th CA 7/6/36) Due sol 
difference in pay between Pvt 1cl over 4 yrs serv and Pvt icl over 8 yrs serv 
from July 6/36 to Aug 31/36 incl. Last pd to include August 31/36 (For over 
4 yrs serv) by C. Newton, Jr., Lt Col, F. D. (COPY OF AUTHORITY FILED 
HEREWITH). 

The question is whether active duty as a reserve officer for the fol- 
lowing periods may be included in the computation of service for 
longevity pay as an enlisted man in the Army: 
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Section 37a of the National Defense Act (10 U.S. C., 369) pro- 
vides that the President may order Reserve officers to active duty 
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at any time and for any period, but that in time of peace no Reserve 
officer shall be employed on active duty for more than 15 days in any 
calendar year without his own consent. The Officers’ Reserve Corps 
is a component part of the Army of the United States; service as 
a Reserve officer on active duty is service in a military capacity in 
the Army; is within the provisions of section 9 of the act of June 
10, 1922, providing for a percentage increase of pay to enlisted men 
of the Army “for each 4 years of service in any of the services men- 
tioned in the title of this act not to exceed 25 per centum”, and is 
authorized to be included in the computation of longevity service 
by enlisted men in the Army. While the claimant may include 
2 years 3 months 28 days’ active duty service as a Reserve officer in 
the computation of his longevity pay as an enlisted man, he has not 
completed over 8 years’ service according to a report received from 
The Adjutant General, which shows only 4 years 9 months 2 days’ 
service other than in the Officers’ Reserve Corps, at the time of enter- 
ing upon service under his enlistment of February 18, 1936. The 
other creditable service reported by The Adjutant General is as 
follows: 


Years | Months; Days 
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If and when this soldier has completed 8 years’ service entitling 
him to an increase in longevity pay, a statement of all his service 
should be attached to the voucher on which he is paid. As‘on the 
report of The Adjutant General no payment is due the soldier for 
longevity pay, the supplemental voucher submitted by you will be 
retained in this office. 


(A-81275) 


RETIREMENT—POSTAL EMPLOYEE—NON-PERFORMANCE OF DUTIES 
AFTER REINSTATEMENT PRIOR TO RETIREMENT ACT 


A postal employee separated from active service by resignation and reinstated 
as a substitute carrier prior to the effective date of the retirement act, 
who has performed no active service as a Government employee since 
reinstatement but has performed full-time service as an officer of the 
National Association of Letter Carriers, is not entitled to any benefits 
under the Civil Service Retirement Act. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, November 9, 1936: 


There has been received your letter of October 20, 1936, as follows: 


A claim for annuity under the terms of section 1 of the Retirement Act of 
May 29, 1930 (46 Stat. 468), has been filed by Mr. Michael T. Finnan, alleging 








2 
476 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


final employment as a substitute city letter carrier, Bloomington, Illinois, post- 
office. 

The record of employment of Mr. Finnan as certified by the Post Office 
Department shows that he was appointed substitute carrier May 29, 1893; 
promoted to carrier April 1, 1896, and served continucusly until separation 
by resignation May 17, 1917; reinstated as substitute carrier May 1, 1918, 
and carried on the rolls as a substitute until September 30, 1935. He was 
born on February 6, 1866, and therefore reached the age of 65 years on Febru- 
ary 6, 1931. Accordingly, if subject to the terms of the Retirement Act Mr. 
Finnan’s separation from service became automatic by operation of law on 
February 28, 1931, and he would be entitled to annuity, effective from March 
1, 1931. 

Mr. Finnan alleges the date of his original entry in service as July 29, 
1885. However, the Post Office Department shows no record of any service 
between that date and May 29, 1893. ‘The certification by the Department 
makes no mention of any leaves of absence in excess of six months in any 
calendar year, but does show that no actual service was rendered by Mr. Finnan 
since the effective date of the Retirement Act, August 1, 1920, and no contri- 
butions to the retirement fund in view of the fact that he received no salary. 
In his application Mr. Finnan states in answer to the question of whether 
he has been absent in excess of six months in any calendar year, that he has 
been so absent since January 12, 1910, and gives as reason for his absence: 
“For service as an officer of the National Association of Letter Carriers at 
Washington, D. C., and elsewhere since January 12, 1910. Subject to call as 
a substitute since reinstatement as a substitute letter carrier on May 1, 1918.” 

A letter addressed to the First Assistant Postmaster General, dated July 31, 
1936, by this office requested a detailed statement of the amount of service 
rendered by Mr. Finnan since January 12, 1910, and whether he rendered any 
service under his reinstatement of May 1, 1918, also whether he was subject to 
eall and available for duty during the period covered by the reinstatement as 
substitute, or if he had been granted leave of absence or excused from call. 
The reply of the Post Office Department to these inquiries under date of Sep- 
tember 3, 1936, is in part as follows: 

“In reply to the inquiry presented in the third paragraph of your letter, 
you are informed that there is nothing in the records of the Department or the 
post office showing to what extent Mr. Finnan performed service since January 
12, 1910, or whether he rendered any service whatsoever under his appointment 
of May 1, 1918. 

“With reference to paragraph 1, page 2. of your letter, nothing of record 
has been found to show whether he was subject to call and available for duty 
over this period. The only record showing that he was granted leave of ab- 
sence without pay is contained in an order of the Postmaster General dated 
June 25, 1913, no. 7234. There is inclosed a copy of this order, together with 
copies of related correspondence. ; 

“The files do not disclose whether Mr. Finnan was offered opportunity of 
performing substitute service.” 

The leaves of absence referred to by the Department were granted in the 
years 1913 and 1916. No record has been furnished of any leave of absence 
granted subsequent to reinstatement as a substitute carrier on May 1, 1918. 

Mr. Finnan was reinstated as a substitute carrier, Bloomington, Illinois 
post-office, and since the date of reinstatement he has served as an officer of 
the National Association of Letter Carriers in Washington and elsewhere. It 
would therefore appear that being absent in a city distant from his post of 
duty, he could not be considered as available for duty at any time. 

Paragraph 2, section 5, of the act of May 29, 1930 provides: 

“In computing length of service for the purposes of this act all periods of 
separation from the service, and so much of any leaves of absence as may 
exceed six months in the aggregate in any calendar year, shall be excluded, 
except such leaves of absence granted employees while receiving benefits under 
the United States Employees’ Compensation Act, and in the case of substitutes 
in the Postal Service credit shall be given from date of original appointment 
as a substitute.” 

In his decision of September 17, 1926 (22 P. & R. 207) construing an identical 
provision in the prior Retirement Act of July 3, 1926, the Secretary of the 
Interior held: 

“In the computation of service of substitute postal employees under section 5 
of the act of July 3, 1926, credit should be allowed from the date of original 
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appointment, and mere failure to perform actual service will not be regarded 
as equivalent to leave of absence so long as he is subject to call, but periods 
during which he is excused from call or on furlough should be considered under 
the general rule excluding periods of leave in excess of six months in any 
calendar year.” 

Assuming that Mr. Finnan was a bona fide employee and subject to the terms 
of the Retirement Act, and computing service upon the certified record of the 
Post Office Department, allowing full-time credit for service actually rendered 
from May 29, 1893 to January 12, 1910, aggregating 16 years, 7 months, and 
13 days, and credit in accordance with paragraph 2 of section 5 of the act of 
May 29, 1930 for six months in each calendar year his name was borne on the 
rolls of the Department and apparently excused from call, at the date of retire- 
ment, March 1, 1931, he would be credited with 27 years, 1 month, and 6 days’ 
service. 

Substitutes in the Postal Service, with the exception of substitute rural car- 
riers, are in the classified civil service of the United States and within the 
provisions of the retirement act. 

Mr. Finnan was appointed as a substitute city letter carrier, and his name 
borne on the rolls of the Department as an employee since the date of his 
appointment although he was not called upon to render any service. 

You are requested to advise whether a reinstatement by the Civil Service 
Commission and an appointment pursuant thereto constitute the person so 
appointed an employee subject to the provisions of the retirement act in the 
absence of the performance of any actual service under the appointment and 
entitle the person to allowance of credit in computing his aggregate service 
thereunder. 

This applicant for retirement was separated from the active service 
of the Government by resignation May 17, 1917, prior to the effective 
date of the retirement act. It has been reported by the Post Office 
Department that there is no record of his having performed any 
active service as a postal employee since that time. While it is not 
expressly so stated, it would appear his attempted reinstatement as 
a substitute carrier on May 1, 1918, was for the purpose of permitting 
him to continue his services as an officer of the National Association 
of Letter Carriers with which he had been connected at least since 
January 12, 1910, Full-time service as an officer of an organization 
of Government employees is inconsistent with active service as an 
employee of the Government. No statute has been brought to atten- 
tion under which an officer of a Government employee’s organization 
may retain his status as an employee of the Government and retire- 
ment benefits as such by merely having his name placed on the Gov- 
ernment roll as one available for duty but with no intent or purpose 
of being called to duty. There is nothing in the retirement act to 
justify such a procedure. 

Further indication that neither the Post Office Department nor 
this former employee regarded his status as that of a bona fide em- 
ployee of the Government at any time after his resignation in May 
1917 is the fact that although he reached automatic retirement age in 
February 1931 no steps were taken with a view to establishing a 
right to annuity until 4 or 5 years thereafter. 

It is the view of this office on the basis of the facts stated, that 


the so-called reinstatement of May 1, 1918, was not a bona fide rein- 
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statement into the service of the United States and, therefore, that 
this former employee is not entitled to any benefit under the Retire- 
ment Act. See 14 Comp. Gen. 9. 


(A-67480), (A-80892) 


POST OFFICES—CONTRACT BRANCHES—OPERATION BY GOVERN- 
MENT EMPLOYEES AND PRIVATE PERSONS—SPACE IN FEDERALLY 
OWNED BUILDINGS 


Contracts between the Post Office Department and full-time-basis employees of 
other Government agencies for the conduct of branch post offices, whether 
or not the combined compensation exceeds the rate of $2,000 per annum, 
should be canceled as being in violation of the dual compensation statutes. 

Contracts are authorized with persons not in the Federal service for the con- 
duct of branch post offices in Government-owned buildings, provided space 
is allotted by. the proper authority, the contract form used is that of a 
personal service contract, and the furnishing of space or equipment by the 
Government is taken into consideration in fixing the contract rate. 


on amen General Elliott to the Postmaster General, November 10, 


Your letters of October 1 and 13, 1936, are, respectively, as fol- 
lows: 


Certain questions have arisen in connection with the establishment of con- 
tract stations to be operated by persons who are not in the classified service 
of the Government in quarters set aside for the use of such stations in Govern- 
ment buildings. 

In your decision of April 9, A-67480, to the Secretary of the Navy, you held 
that the operation of contract stations by navy-yard employees in the classified 
service was illegal. As a result of your decision the status of the contract 
units in the Charlestown, Massachusetts, and Brooklyn, New York, Navy Yards 
was changed and classified stations were established at those places as of June 
1, 1936. The Post Office Department Division of your office has now taken ex- 
eeption to the conduct of contract stations at the Jefferson Barracks at St. 
Louis, Missouri, by Mrs. Opal A. Kider and Conrad Groepper; at the Veterans’ 
Administration Facility at Biloxi, by Mrs. Fern 8, Westerfield; and at Camp 
Dix at Wrightstown, New Jersey, by Clifford R. Bower. 

Investigation by the Department has disclosed that Conrad Groepper, clerk 
in charge of Contract Station No. 45 at St. Louis, is a classified employee of the 
Veterans’ Administration and consequently his status is analogous to that of 
the employees covered in your decision above referred to. However, the other 
three persons named are not employees of the Government and there is no 
apparent reason why they would be ineligible to contract to perform services 
of the character described. 

Under the provisions of 39 U. 8. C. 158 (section 402, Postal Laws and Regu- 
lations, 1932) the Postmaster General is authorized to “establish within any 
post-office delivery one or more branch offices (stations or substations) for the 
receipt and delivery of mail matter and the sale of stamps and envelopes; and 
he shall prescribe the rules and regulations for the government thereof.” 

Section 408, paragraph 3 (b), of the Postal Laws and Regulations provides 
that “contract stations are those usually located in drug stores or other places 
of business and operated under contract by persons not in the classified service 
who are required to furnish quarters and equipment, heat, light, and the neces- 
sary clerical assistance.” 

In establishing contract stations in Government buildings primary regard 
has been had for the necessity or convenience to the Government organization 
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therein located of the postal facilities thus made available. Of course the fact 
that the clerk in charge of such a station is not required to provide quarters 
is taken into consideration in fixing the amount of his/her compensation. It is 
usually true that the amount of business transacted would not warrant the 
expense incident to the operation of classified units in such buildings. 

Your decision is accordingly requested as to the propriety of continuing the 
existing practice of authorizing the establishment of contract stations to be 
conducted by other than classified employees in Government buildings, it being 
understood that the failure of the contractor to furnish a building or to pay 
rent for same is taken into consideration in fixing the amount of his/her 
compensation. 

It is further requested that you advise whether you concur in the view that 
the standard form (1459a) used in such cases should be modified in such a 
manner as to definitely indicate therein that the contractor is not furnishing the 
quarters in which the station is to be located. 

e ~ + x * * ~ 


Reference is made to your communication of September 23, inviting attention 
to your decision of April 9, 1936, and concerning agreements for the conduct of 
certain contract stations located in the old and new House Office Buiklings 
and the Senate and United States Capitol Buildings. 

With reference to the agreements executed by Messrs. John J. Keegan and 
Rice A. Ingram to conduct contract stations in the old House Office Building 
and the New House Office Building, respectively, at the rate of $480 a year, it 
was not understood at the time the agreements were executed that the total 
compensation received would exceed the $2,000 limit, and the postmaster of 
Washington, D. C., has been directed to have new agreements executed so that 
the total amount authorized will not exceed $2,000. 

With reference to agreements executed by Robert C. Whayne to conduct 
the contract station in the United States Capitol Building at $120 a year, and 
Thomas O. Mathews to conduct the contract station in the Senate Office 
Building at the rate of $5.00 a year, your decision of April 9, 1936, was not 
construed as applying in the cases under consideration. 

As there are several contract stations throughout the country located in 
Government buildings which are being conducted by other than classified 
employees, no action will be taken at this time to change the status of any of 
the stations involved pending reply to the Department’s communication of 
October 1, 1936, copy herewith. 


Section 8871, Revised Statutes, provides as follows: 


The Postmaster General, when the public convenience requires it, may estab- 
lish within any post-office delivery one Or more branch offices for the receipt and 
delivery of mail matter and the sale of stamps and envelopes; and he shall 
prescribe the rules and regulations for the government thereof. But no letter 
shall be sent for delivery to any branch office contrary to the request of the 
party to whom it is addressed. 


Section 15 of the act of May 18, 1916, 39 Stat. 163, provides: 


* * * the Postmaster General may enter into contracts for the conduct 
of contract stations for a term not exceeding two years. 


Section 403, Postal Laws and Regulations, 1932, states: 


(b) “Contract”, those usually located in drug stores or other places of 
business and operated under contract by persons not in the classified service 
who are required to furnish quarters and equipment, heat, light, and the 
necessary clerical assistance. 


Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended by 
the act of August 29, 1916, 39 Stat. 582, provides as follows: 


That unless otherwise specially authorized by law, no money appropriated by 
this or any other act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum * * *%, 
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Section 1765, Revised Statutes, provides: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
States that it is for such additional pay, extra allowance, or compensation. 


In decision of April 9, 1936, 15 Comp. Gen. 882, 884, wherein were 
quoted all but the first of the above quoted statutes, it was held as 
follows: 


In the absence of an express statute to the contrary such, as for instance, 
sections 134 and 135, title 39 United States Code, authorizing appointment of 
Navy mail clerks, the operation of a branch post office would appear to be the 
exclusive responsibility of the Post Office Department and there would thus 
be no authority for the establishment of branch post offices in the Government 
departments and establishments to be serviced and/or supervised by personnel 
of the department or establishment in which established, and the expenses of 
which are charged to the appropriation for said department or establishment. 
No express statutery authority appears to exist so far. as the instant case is 
concerned. You are advised, therefore, that the appropriations for the’ Naval 
Establishment may no longer be charged with the personnel expenses of operat- 
ing the branch post office in question. If it be desired to continue the office 
for the convenience of the Department and the personnel, the Postmaster Gen- 
eral should be requested to assume full responsibility for its future operation 
pursuant to existing statutes. 

The $1,000 per annum paid Miss Anthony by the Post Office Department con- 
stitutes an additional “salary” received by her, which, together with the salary 
of $1,680 or $1,800 per annum, exceeded the combined rate of $2,000 per annum 
in contravention of the Dual Compensation Act of 1916, supra. It constitutes, 
also, “Compensation” within the inhibitory provisions of section 1765, Revised 
Statutes. Furthermore, as previously stated herein, Miss Anthony did not pro- 
vide the space and equipment specified by the contract as a part of the service 
to be performed for which the consideration of $1,000 per annum was fixed. 
Accordingly, on the basis of the present record, a charge will be raised against 
her on the books of this office for such amount as she received from the Post 
Office Department for the operation of the post office station in ques- 
a.) +. 


The decision intended to hold that the conduct of a branch post 
office by a Federal employee under another department or office of 
the Government constitutes a personal service and that payment 
under the contract entered into between the Post Office Department 
and such Federal employee is a violation not only of the dual com- 
pensation act of 1916, supra, if the combined rate is in excess of 
$2,000 per annum, but, also in violation of section 1765, Revised 
Statutes, if the regular position of the employee is on the basis of 
full time, irrespective of the combined rate of compensation. If 
either is on a full-time basis the two appointments or employments 
would appear to be incompatible. If, in the present cases the em- 
ployees of the legislative branch and of the executive branch of the 
Government are employed and paid on a full time basis under the 
appropriations for those branches of the service, which is understood 
to be the fact, payment of additional compensation to them by the 
Post Office Department for the conduct of a branch post office is 
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in violation of section 1765, Revised Statutes, regardless of whether 
the combined compensation exceeds the rate of $2,000 per annum. 
Hence, all such contracts must be canceled and there is no alternative 
but to raise a charge against each employee for the compensation 
received under the contract for conduct of the branch post office. 

There would be no legal objection to contracts entered into with 
persons not in the Federal service for the conduct of branch posi 
offices in federally-owned buildings, provided (1) space is allotted 
by proper authority, (2) the contract form to be used is revised to 
a personal service contract—section 3871, Revised Statutes, and sec- 
tion 15 of the act of May 18, 1916, supra, not precluding contracts 
on a personal service basis—and (3) the fact that the contractor 
furnishes no space or equipment is taken into consideration in fixing 
the contract rate. If you should adopt this procedure it is sug- 
gested that section 403 of the Postal Laws and Regulations be re- 
vised accordingly. For the current calendar year no further 
objection will be raised by this office to contracts on form 1459a 
heretofore entered into with persons not in the Government service 
for conduct of branch post offices in space furnished by the Gov- 
ernment, if otherwise correct. 

The questions presented are answered accordingly. 


(A-80748) 


TRAVELING EXPENSES—LEAVES OF ABSENCE—PERFORMANCE OF 
TEMPORARY DUTY 


Annual leave, except as to time of taking, being an absolute right under the 
act of March 14, 1936, 49 Stat. 1161, an employee directed, while on leave, 
to perform temporary duty at a place other than his regular duty station 
and permitted to return to the place where he was on leave to resume his 
vacation, is entitled to reimbursement of the authorized expenses of the 
travel involved, but if his leave status is terminated at the completion of the 
temporary duty and he is required to return to his regular duty station, he 
may be allowed only such travel expenses as represent the difference between 
cost of return to official headquarters via temporary place of duty and cost 
of direct return from place where on leave. 

An employee on leave of absence under the act of March 14, 1936, 49 Stat. 1161, 
who, while on leave, performs temporary duty en route to his regular duty 
station, is entitled to per diem in lieu of subsistence for the period of tempo- 


rary duty but not to transportation from place of temporary duty to official 
station. 


Decision by Acting Comptroller General Elliott, November 10, 1936: 


W. Frank Persons has requested reconsideration of the preaudit 
action taken with respect to his claim for $14.60 as reimbursement of 
traveling expenses incurred during August 1936 under the cireum- 
stances hereinafter set forth. 


1184™—37 Sl 
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It appears that W. Frank Persons, director of Employment Service, 
Department of Labor, with headquarters at Washington, D. C., while 
on leave of absence at Boothbay Harbor, Maine, was directed by the 
President of the United States, August 18, 1936, to attend a conference 
to be held at Hyde Park, N. Y., the following day. Mr. Persons 
left Boothbay Harbor at 5 p. m., August 18, attended the conference 
and returned to Boothbay Harbor to resume his leave, arriving there 
at 7 a. m., August 20, 1936. He returned to Washington at 7.15 p. m., 
August 24, at the termination of his leave, stopping at New York 
City to perform certain official duties between 9 a. m. and 3.30 p. m., 
August 24. 

The claim of $14.60 represents bus fares in Maine, taxi fares in 
New York, and per diem for 214 days, including one-half day per 
diem August 24, 1936. Government transportation requests in the 
aggregate of $42.30 were used for the travel from Maine to Hyde 
Park and return, and from New York to Washington after the 
performance of duty on August 24, 1936. In the preaudit action on 
the travel voucher it was proposed to effect an adjustment on the 
basis of what it would have cost the Government had Mr. Persons 
been at his official station when he was requested to attend the confer- 
ence, that is, railroad and Pullman accommodations from Washing- 
ton to Hyde Park and return, taxi fares in New York, per diem for 
1 day and per diem for one-half day for the duty performed in New 
York August 24. The preaudit action was in accordance with the 
rule referred to and applied in decision of August 4, 1930, 10 Comp. 
Gen. 57. 

Prior to January 1, 1936, leave of absence was granted to such offi- 
cers and employees of the Government as a privilege and not as a 
right. By the act of March 14, 1936, 49 Stat. 1161, effective January 
1, 1936, leave of absence is granted as a right, said act providing, with 
certain exceptions not here material, that all civilian officers and em- 
ployees of the United States “shall be entitled to 26 days annual leave 
with pay each calendar year, exclusive of Sundays and holidays.” 
Said act provides that the leave so authorized “shall be granted at such 
times as the heads of the various departments and independent estab- 
lishments may prescribe.” Consequently, subject to the right of the 
head of the department or establishment concerned to fix the time at 
which the leave may be taken, the taking of the leave is an absolute 
right of the employee; and there is no requirement or restriction in 
the law or in the regulations prescribed by the President pursuant to 
the law as to the place at which the employee may elect to spend his 
vacation. And while the head of the department or establishment con- 
cerned may at any time, when the needs of the service require, termi- 
nate the leave and require the employee to return to his regular duty 
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station at his own expense, if instead of having his leave so terminated 
the employee is directed, while on leave, to perform temporary duty 
at a place other than his regular duty station and permitted to return 
to the place where he was on leave to resume his vacation, he is en- 
titled to reimbursement of the authorized expenses of the travel 
involved because such travel is made necessary by official business 
rather than by leave of absence. The fact that the place where the 
employee was on leave is farther from the place where the temporary 
duty is required than is the employee’s regular duty station does not 
change the status of the travel, because the employee was on leave 
and at the place where he was as a matter of legal right. Of course, 
if the Government should terminate the employee’s leave upon comple- 
tion of the temporary duty and require him to return to his regular 
duty station—as it would have the right to do—there could be allowed, 
in reimbursement of travel expenses, only the difference between what 
it cost him to return to his official headquarters via such temporary 
place of duty and what it would have cost him to return to his head- 
quarters direct from the place where he was on leave. This on the 
principle that when an employee absents himself from his headquar- 
ters on leave of absence he assumes the obligation of returning himself 
thereto at his own expense. 

Previous decisions of this office in conflict with the principles above 
stated will not be for following hereafter. 

In the instant matter Mr. Persons was on duly authorized leave of 
absence to which he was legally entitled under the act of March 14, 
1936, supra, and after the performance of the duty herein involved 
he was permitted to and did resume his leave status, returning to the 
place from which he had been called to duty. Under such circum- 
stances he is entitled to travel and other expenses incurred incident 
to attending the conference. Accordingly, he was entitled to use the 
Government transportation requests issued in connection with the 
travel from Boothbay Harbor to Hyde Park and return, and to per 
diem in lieu of subsistence and incidental expenses incident to trans- 
portation in the sum of $14.60. However, he is chargeable with the 
cost of the Government transportation requests in the amount of 
$8.05 used by him for the travel from New York to Washington, inas- 
much as the performance of temporary duty at New York on August 
24, 1936, did not relieve him of the obligation of returning to his 
official station after the leave of absence at his own expense. This 
amount will be deducted from the sum of $14.60 and the balance of 
$6.55 certified for payment in due course. 
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(A-81095) 


CONTRACTS—STATE PRICE-FIXING LAWS—CONTRACTOR’S 
COMPLIANCE 


A contract for the purchase of milk, etc., for a Veterans’ Administration Facility 
may not be canceled because the prices therein charged are less than those 
fixed by the State Milk Control Board. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
November 12, 1936: 


There has been received your letter of November 4, 1936, in per- 
tinent part as follows: 


Receipt is acknowledged of your letter of October 21, 1936 (A-81095), 
quoting communication to you from Herlihy Brothers, Inc., 65 Washington 
Street, Somerville, Massachusetts, in which this concern requests cancellation 
of contract with H. P. Hood & Sons, Inc., for supplying milk to the Veterans’ 
Administration Facility, Bedford, Massachusetts, during the period October 1 
to December 31, 1936. 

The contract referred to by Herlihy Brothers, Inc., is no. VA-107h—1066, 
dated September 28, 1936, and was forwarded to the General Accounting Of ce 
October 14, 1936. The invitation for bids on which the contract was based 
included the same provision as was included in contract no, VA-111h-—1080 
with Rohrer’s Med-O-Farms Dairy, Lancaster, Pennsylvania, for furnishing 
milk to the Veterans’ Administration Facility, Coatesville, Pennsylvania, which 
was the subject of your decision of October 7, 1986 (A-79169). 

Apropos of this matter, the Veterans’ Administration is in receipt of a letter 
herewith, dated October 26, 1936, from the Administrator Milk Control Board, 
Commonwealth of Massachusetts, advising that the bid of H. P. Hood & Sons, 
Inec., violated certain provisions of the Massachusetts milk control law, copy 
of which is enclosed, together with copy of revised schedule of minimum resale 
milk and cream prices promulgated by the milk control board, and it is re- 
quested that you advise whether the contract of H. P. Hood & Sons, Inc., should 
be terminated and whether milk, cream, and buttermilk required during the 
balance of the contract term should be purchased in the open market or other- 
wise and any excess costs charged to H, P. Hood & Sons, Ine. 

In accordance with the instructions in your decision of October 7, 1986, the 
Veterans’ Administration Facilities located in States where milk control laws 
are in effect have been instructed to omit from future invitations for bids the 
requirement showing compliance with State price fixing laws. 

Please return the enclosures with your reply. 


In addition to the matters stated in the decision of October 7, 1936, 
A-79169, 16 Comp. Gen. 348, to which you have referred, reference 
may be had to an opinion dated October 13, 1936, of the United States 
District Court for the Western District of Washington, Northern 
Division, in Stimson Mill Company v. United States, where there was 
involved the matter of cancellation of a Navy contract by reason of 
the alleged failure of the contractor to comply with the lumber code 
issued pursuant to the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 195, e¢ seg. The court there referred to a statute simi- 
lar in its requirements to section 3709, Revised Statutes, and stated 
that: 


In my opinion, that statute makes unauthorized a stipulation by a representa- 
tive of the Government that the Government in such a contract shall have the 
right to cancel it for failure of the supplier, or contractor, to perform its stipu- 
lation not to furnish the Government goods cheaper than the Government would 
like to pay for them and I find no other authority or law which gives a rep- 
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resentative of the Government authority in the face of that statute to cancel 
a contract because the price charged was too low. For those reasons, the 
decision of the court in this case is for the plaintiff, for the damages sustained, 
and the court finds that the plaintiff mill company sustained the damages in 
the amount prayed for in the complaint as amended at the trial. 

Accordingly, you are advised that the contract with H. P. Hood & 
Sons, Inc., should not be canceled because the prices therein charged 
may have been less than those fixed by the Massachusetts Milk Con- 
trol Board. 


You are advised accordingly. 





(A-80821) 


PURCHASE OF AUTOMOBILES—RESTRICTIVE SPECIFICATIONS AND 
INSUFFICIENCY OF TIME FOR SUBMISSION OF BIDS 


Specifications setting forth definite requirements as to weight, wheel base, 
piston displacement, etc., without provision for variation therefrom, are 
unauthorized, particularly where used to exclude vehicles in a recognized 
competitive group. 

Section 3709, Revised Statutes, contemplates the widest competition possible 
in the purchase of Government needs, and telegraphic invitations necessi- 
tated by reason of a confusing prior invitation, affording bidders only a 
maximum of approximately 48 hours for the submission of bids, sent only to 
the four dealers submitting bids under the prior invitation, and resulting 
in only one bid, is not such advertising as contemplated by this section 
in the absence of a public exigency. 


Acting Comptroller General Elliott to the Attorney General, November 13, 
1936: 

There has been brought to my attention contract No. J—1c-4376, 
June 30, 1936, with the General Motors Truck Co., Pontiac, Mich., 
covering the purchase of two trucks for the United States peniten- 
tiary, McNeil Island, Wash., at $1,841.79 each, f. o. b. Pontiac, Mich. 

The record shows that invitation for bids no. 1165 was issued May 
27, 1936, to be opened June 19, 1936. Standard Form No. 1036, State- 
ment and Certificate of Award, attached to the contract is as follows: 

Only one bid received. Invitation sent to four dealers submitting bids on 
schedule 1165. There was a misunderstanding of specification on schedule no. 
1165 which called for five-speed transmission. In order that all bidders might 
quote on the same basis and the Government receive the advantage of the low 
bid on a truck which would meet service requirements, it was necessary to 
advertise by wire. Telegrams were sent to each of the four factories bidding 
on schedule 1165 and also an explanatory letter accompanied by forms for 
confirming the bid by mail. Copies of the telegrams and letters, including 
forms, were mailed to the local representatives of each firm. 

There is with the contract a carbon copy of telegram to the Gen- 
eral Motors Truck Corporation over the name of W. T. Hammack, 
assistant director. This telegram bears the notation, “RHA: nh 
6-27-36”, indicating that it was dictated on June 27, 1936, though 
when it was sent is not shown. This telegram requested that tele- 
graphic bid on trucks complying with specifications named therein 
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be in the receiving office not later than 2 p. m. June 29. The tele- 
graphic bid of the General Motors Truck Corporation was received 
June 29, and accepted June 30, 1936. 

The specifications required dump trucks of 214 cubic yards capacity, 
with a dry chassis weight of 5,700 pounds, gross vehicle weight of 
not less than 16,500 pounds, wheel base of not more than 151 inches, 
and a piston displacement of not less than 298 cubic inches, with the 
provision that if an engine of less displacement was furnished maxi- 
mum torque should not be less than 200 pounds-feet. 

In reply to a letter of August 7, 1936, requesting an explanation 
as to the necessity for the specifications used and why provision was 
not made for variation from the arbitrary requirements, provided the 
needs of the service were met, a letter of August 18, was received 
from Mr. Hammack to the effect that the specifications were used for 
the purpose of obtaining unusually sturdy trucks which would give 
economical and satisfactory service on a construction job which would 
require that the trucks be used over rough grounds and for heavy 
hauling, and to exclude from competition trucks of a lighter and 
cheaper type which had been proven by experience to be unsuitable 
for the character of service to be rendered. Also, it was stated that 
practically all manufacturers of the particular class of trucks desired 
used a chassis of the minimum weight described, and that the speci- 
fications as drawn permitted all manufacturers of trucks of the class 
required to qualify. Data given in automobile trade journals in this 
office appears to support these statements, and in view of the service 
requirements and previous experience with lighter trucks outlined 
in the letter, this office will not question the contract further in this 
instance by reason of the specification requirements. It is to be 
understood, however, that arbitrary specifications in any respect may 
not legally be used as a means of excluding from competition a 
vehicle or vehicles in a recognized competitive group, and the service 
conditions stated in the specifications must in every case justify any 
mechanical requirements, 

It is stated that only four bids were received on invitation no, 1165, 
supra, and it is not shown how many manufacturers or dealers were 
circularized or invited to bid on that invitation, A number of 
manufacturers produce trucks which comply with the specifications, 
and it would appear that proper circulation of the invitation would 
have resulted in a larger number of bids, with corresponding in- 
crease in competition. Section 3709, Revised Statutes, contemplates 
that in purchasing for Government needs the widest competition 
possible be had, and that all qualified persons be given opportunity 
to compete. To confine invitations to bid to a comparative few of 
those in position to supply the needs of the Government is not a 
compliance with the statute. 
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The telegraphic invitation was sent only to the four dealers sub- 
mitting bids on the first invitation, only one of whom replied, and 
the contract was let without competition. Section 3709, Revised 
Statutes, specifically provides that purchases and contracts for sup- 
plies or services shall be made by advertising a sufficient time pre- 
vious, when the public exigencies do not require immediate delivery. 
Those qualified to bid should be given a reasonable time to consider 
the specifications and submit their bids. A telegraphic invitation 
for bids affording prospective bidders not more than a maximum of 
approximately 48 hours to prepare and transmit bids is not a com- 
pliance with statutory provisions, in the absence of a public exigency. 
No such exigency existed in the present instance, 14 Comp. Gen. 
875; A-71029, May 5, 19386; A-61955, May 16, 1935. What influenced 
the other three dealers not to bid under the telegraphic invitation 
does not appear, and it may be possible that they were not in posi- 
tion to submit bids on such short notice. Whatever the cause, the 
result was that the Government was deprived of whatever benefit 
might have been derived from the competition of the market. The 
widest publicity possible should be given to invitations for bids, 
all qualified persons should be afforded opportunity to compete, and 
given a reasonable time within which to prepare and submit their 
bids. What is a reasonable time is in some measure dependent upon 
the circumstances of a particular case, but whatever might otherwise 
justify so brief an advertisement as here, no such facts are disclosed 
by the present record. The proper procedure required rejection of 
the lone bid and readvertisement giving not only wider publicity to 
the invitation but ample time for submission of bids. 

While, under all the circumstances of this case, this office will not 
withhold approval of otherwise proper payment under the instant 
contract, administrative measures should be taken to avoid repeti- 
tion of the unauthorized practice here disclosed, in future purchases 
of automobile equipment for your department. 


(A-81277) 


LEAVES OF ABSENCE—ANNUAL AND SICK—RETIREMENT FUND 
DEDUCTIONS FOR ADVANCES UNEARNED ON SEPARATION FROM 
SERVICE 


Administrative reports to the Civil Service Commission, regarding leave of 
absence adyances unearned by employees prior to separation from service, 
should show the dates on which the leave was granted, the exact periods 
of all absences, the amount of leave earned to date of separation, the rate 
of compensation and the complete title of the appropriation under which 
paid for the unearned leave. Such cases may be disposed of by said Com- 
mission by deduction from vouchers in payment of accumulated retirement 
deductions, the administrative reports to accompany the vouchers, and need 
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not be referred to the General Accounting Office for settlement as claims. 
Sundays and holidays falling within a period not covered by earned leave are 
to be considered in computing amounts to be collected from employees 
separated from service before having earned the leave previously advanced. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, November 13, 1936: 


There has been considered your letter of October 22, 1936, as 
follows: 


This Commission is receiving numerous requests from the various Departments 
for reimbursement out of the retirement accounts of former employees because 
ef leave overpayments. Sections 3 and 10 of the Uniform Annual and Sick 
Leave Regulations prescribed in Executive Orders No. 7409 and 7410, respectively, 
dated July 9, 1936, provide as follows: 

“Unaccrued leave shall be granted only with the express understanding that 
if such leave is not later earned during the calendar year, deductions will be 
made for the unearned portion from any salary due the employee, or any 
deductions in the retirement fund to the credit of the employee. 

“In the case of voluntary separation or remoyal for cause of an employee to 
whom sick leave has been advanced in an amount in excess of that accumulated. 
the employee shall refund the amount paid him for the period of such excess, 
or deduction therefor shall be made from any salary due him or from any 
deductions in the retirement fund to his credit. This provision shall not apply 
in cases of death, retirement for age or disability, reduction of force, or when an 
employee who is not eligible for retirement is unable to return to duty because 
of disability, evidence of which shall be supported by an acceptable certificate 
from a registered practicing physician or other practitioner.” 

No procedure for the reimbursement of departments making claims against the 
retirement account of employees has as yet been outlined. Accordingly, you are 
requested to advise whether such claims may be settled by the Civil Service Com- 
mission and transfer of funds from the civil service retirement and disability 
fund to the proper appropriation made by the Commission, or is it necessary that 
all such claims for reimbursement be treated as Government claims and trans- 
mitted to the General Accounting Office for final decision. In case the latter 
method is to be followed should the procedure as outlined in decision of the 
former Comptroller General of December 12, 1922 (A. D. 7202), to the Depart- 
ment of Interior be adopted? This procedure would involve a submission to this 
Commission by the department concerned of the necessary facts to establish the 
claim; a computation by the Commission to determine the correctness of the 
amount of indebtedness reported ; correspondence with the employee to apprise 
him of the nature and amount of the claim presented and for the purpose of ob- 
taining his consent to the use of his retirement deductions in satisfaction of the 
indehtedness and for the further purpose of according him the privilege of pro- 
testing the claim ; thence a reference to the General Accounting Office for verifica- 
tion of the alleged overpayment from the records in possession of that office and 
issuance of instructions for a transfer of funds to the appropriation involved, or 
for any other disposition of the account that may be decided upon. If this prac- 
tice is to be adopted it is requested that a detailed outline of the essential infor- 
mation required by the General Accounting Office be furnished. 

At present, there appears to be no uniformity in determining the amount of 
indebtedness of an employee who has been granted leave in excess of that earned. 
For example, a recent claim was made for overpayment of unearned leave in the 
amount of $45.04. The annual salary of the employee was $1,380.00. It was 
reported that he had been granted 9 days 6 hours 15 minutes annual leave in 
excess of that earned. The date on which the annual leave was granted were 
shown as follows: 

July 7 to 11, inclusive. 

July 15—5 hours 30 minutes (10: 00 a. m. to 4: 00 p. m., including lunch). 

July 16 to 20, inclusive. 

July 21—6 hours 45 minutes (8:30 a. m. to 3:45 p. m., and lunch). 

The total elapsed time covered by the leave granted including Saturday half- 
holiday and Sunday was therefore 11 days 5 hours 15 minutes, and the claim is 
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based on the total elapsed time rather than on the exact time of annual leave 
granted. 

There has also been received a request for a set-off of $19.40 against the 
retirement deductions of a former employee. The employee was paid at the 
rate of $1,260.00 per annum and was removed for cause on August 24, 1936. 
At the date of removal he had been granted 25 days 6 hours annual leave, 
while there had accrued only 17 days 2 hours 30 minutes earned leave. The 
department reports a total indebtedness on account of unearned leave of $29.53 
representing a charge of 87s days excess leave, $10.13 having been recovered 
by the Department on the last payroll, leaving a balance of $19.40 to be re- 
covered from the employee’s individual account in the retirement fund. It 
will be noted that the Department bases the amount of indebtedness on the 
actual days difference between the amount of leave granted and that earned. 
The dates on which the excess leave was taken have not been furnished, and 
it is not known whether there were any holidays and Sundays falling within 
the leave period. 

Your decision is therefore requested as to whether holidays and Sundays 
falling within a period of advanced annual leave granted by the Department 
are to be considered as part of the indebtedness in the event the employee 
is separated before he has earned leave sufficient to cover the leave granted. 


In order that uniform procedure may be followed in reporting the 
amount of excess leave to your Commission for collection from any 
amounts standing to the credit of the former employees in their 
respective retirement accounts, the departments and independent es- 
tablishments concerned should furnish a detailed report showing the 
dates on which the leave was granted, the exact periods of all ab- 
sences, the amount of leave earned by the former employee to date 
of separation from the service, his rate of compensation and the com- 
plete title of the appropriation under which paid for the unaccrued 
leave. All time absent after the leave earned was exhausted, in- 
cluding all Sundays and holidays falling within a period not covered 
by earned leave, is to be considered in computing the indebtedness. 
In other words, there is for reimbursement from the Retirement 
Fund the same amount of money as was originally charged to the 
appropriation as salary for the period while the former employee 
was on unaccrued leave. 

With respect to your inquiry whether such matters should be re- 
ferred here as claims, citing A. D. 7202 of December 12, 1922, you are 
advised that inasmuch as the vouchers and accounts of your Commis- 
sion concerning final payments of accumulated retirement deductions 
(except death cases) are submitted here for audit prior to payment, 
such cases need not be submitted here as claims. However, there 
should be attached to such vouchers when submitted for preaudit the 
report made by the department or establishment concerning the for- 
mer employee’s indebtedness in order that your computation thereof 
may be readily verified and the preaudit certification approve the 
issuance of a check in favor of the Treasurer of the United States, 
in the amount of the indebtedness, for deposit to the credit of the 
applicable appropriation. 
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(A-58596) 


LICENSES—FILING IN GENERAL ACCOUNTING OFFICE—CERTIFIED 
COPIES IN LIEU OF ORIGINALS 


Where an original license or permit granted by the Government is required to 
be given to the grantee, the grantee should be required to sign on a certi- 
fied copy thereof for filing in the General Accounting Office, an indorsement 
to the effect that he accepts and agrees to comply with its terms and 
conditions. 


as aaa General Elliott to the Secretary of Agriculture, November 

By letter dated September 21, 1936, the Acting Chief, Bureau of 
Biological Survey, transmitted to this office a copy of permit no. 363 
issued by the Secretary of Agriculture on June 29, 1936, to the Kanaga 
Island Ranching Company of Seattle, Washington, granting the use 
of Kanaga Island, within the Aleutian Islands Reservation, Alaska, 
for the purpose of propagating foxes for the period beginning July 1, 
1931, and ending June 30, 1936, at an annual rental of $25. 

It is stated in the letter of September 21, 1936, that “We cannot 
furnish the original [permit] since it is in the possession of the 
permittee.” 

Under section 3743, Revised Statutes, as amended by section 304 of 
the act of June 10, 1921, 42 Stat. 24, all original contracts in any man- 
ner connected with the settlement of public accounts are required to 
be deposited in this office. This provision of law has been he!d to be 
applicable to all contracts made on behalf of the Government, which 
are in any manner connected with the settlement of public accounts 
whether they involve payments by the Government or to the Govern- 
ment. See 6 Comp. Gen. 642. 

However, in this and similar instances where the original license or 
permit is required to be given to the person or company in whose 
favor it is issued, the licensee or permittee should be required to sign 
on a certified copy of the permit or license an endorsement to the effect 
that he accepts and agrees to comply with the terms and conditions 
thereof. When this has been accomplished, the certified copy bearing 
such original endorsement should be filed in this office. 


(A-79478) 


MEDICAL AND HOSPITAL TREATMENT—ILLICIT STILL OPERATOR 
INJURED DURING RAID BY FEDERAL OFFICERS 


Appropriated moneys are not available for payment of medical and hospital 
treatment of an operator of an illicit still injured by a Federal officer during 
a raid but not arrested by the Federal authorities until after removal from 
the private institution in which placed by a county officer. 
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Acting Comptroller General Elliott to the Cherrington Hospital, November 14, 
1936: 


Consideration has been given your letter of June 25, 1936, request- 
ing review of settlement no. 0547298, dated June 10, 1936, which dis- 
allowed your claim for $150 for medical and hospital services rendered 
one Kenneth Robinson during the period July 13 to 30, 1935, for an 
injury sustained by him during a raid on an illicit still by investiga- 
tors of the Alcohol Tax Unit, Internal Revenue Service. 

The records show that on July 18, 1935, two investigators of the 
Alcohol Tax Unit raided an illicit still in California Hollow, Hocking 
County, Ohio, and attempted to arrest the operators thereof, later 
identified as Kenneth and Waine Robinson, who thereupon started 
running from the still site. The Federal officers fired several shots into 
the ground in an effort to frighten and stop the violators, but both 
escaped. However, in some manner, and without the knowledge of 
the officers, one of their shots had struck and wounded Kenneth Rob- 
inson. Friends of Robinson assisted him to a nearby house and called 
the sheriff of Hocking County, who took the wounded man to your 
hospital for treatment without learning the circumstances of the 
shooting. 

On July 15, 1935, the investigators heard of the injury to Kenneth 
Robinson, and with a third investigator they proceeded to the Robin- 
son home and arrested Waine Robinson. Later the same day they vis- 
ited your institution to interview Kenneth, but, finding him in a seri- 
ous condition, left after verifying his identity and informing the 
attendant that they did not know who would be responsible for Robin- 
son’s bill but that they did not think the Government would be 
responsible. 

The officers again visited your hospital July 30, 1935, at which time 
they obtained a detailed statement from Kenneth Robinson, and in- 
formed Dr. Cherrington himself that they did not think the Govern- 
ment would be responsible for the hospital bill. On this date Robin- 
son was removed to the county home for convalescence, for the 
reported reason that you were doubtful as to the possibility of collect- 
ing your bill. 

Meanwhile, on or about July 16, 1935, a complaint had been drawn 
against Kenneth Robinson by the United States Commissioner at 
Columbus, Ohio, but no action to arrest him was taken by any Federal 
officer until October 1, 1935, when he was arrested and held for the 
grand jury. 

It has been held that the expense of necessary medical or surgical 
treatment of persons who have been arrested by officers of the United 
States and are held as prisoners of the United States is an expense 
incident to the arrest, which, if incurred under proper conditions and 
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with due authority, is a lawful charge against the United States. 27 
Comp. Dec. 531; 2 Comp. Gen. 804. 


However, the mere infliction of an injury by a Federal officer in the . 


performance of his duty would not of itself authorize payment of 
medical and hospital expenses therefor by the United States, and 
where such expenses are incurred without proper authority and on 
account of a person who has not been arrested for a crime committed 
against the United States, there is no basis for their payment from 
appropriated moneys of the United States. 14 Comp. Gen. 300. 

In the present case the injured man was placed in your hospital, not 
by any representative of the United States, but by the sheriff of Hock- 
ing County on his own responsibility, and no representative of the 
United States entered into an agreement with you purporting to bind 
the Federal Government to pay the expenses of his care. Even had 
such an agreement been made, it would have been unauthorized for 
the reason that Robinson, as you admit, was not arrested by Federal 
officers until long after his removal from your institution. 

It is not necessary to decide here, upon whom liability rests for pay- 
ment of the expenses covered by your bill, but it must be held that the 
circumstances disclosed are not sufficient to obligate the United States 
to pay such expenses. Accordingly, there is no authority of law for 
payment of your claim, and the settlement of June 10, 1936, must be, 
and is, sustained. 


(A-81228) 


TRANSPORTATION—USE OF GOVERNMENT EQUIPMENT—CHILDREN 
OF OFFICERS AND EMPLOYEES ATTENDING PUBLIC SCHOOLS 


In the absence of specific statutory authority, Government-owned equipment 
may not be used for the transportation of-children of National Park Serv- 
ice employees to public schools, notwithstanding school facilities are not 
available within the national park area and the furnishing of such trans- 
portation would require no additional or special equipment. 


Acting Comptroller General Elliott to the Secretary of the Interior, November 
14, 1936: 


There has been received your letter of October 23, 1936, as follows: 


An unsatisfactory situation exists in the national parks regarding school 
facilities as there is no authority in the Federal Government for their estab- 
lishment or operation. Such facilities cannot be provided legally by local 
State school boards in park areas under exclusive jurisdiction of the United 
States and, where there is concurrent jurisdiction, the State school authorities 
are not inclined to furnish school facilities in Federal areas. 

In order to accord educational opportunities to children of park employees 
located in isolated areas in which school facilities are not available, it is neces- 
sary that this Department provide transportation between the nearest school 
and residences of such employees. To accomplish this purpose, no additional 
or special equipment will be required as only available park equipment will be 
utilized. Therefore, your decision is requested as to whether, as an incident io 
the administration and management of the national park system, the Secretary 
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of the Interior, by act of Congress of August 25, 1916 (39 Stat. 535), is au- 
thorized to furnish transportation for the children of park employees to the 
nearest public school when school facilities are not available in a national park. 


There is no provision in the act of August 25, 1916, 39 Stat. 535, 
cited by you, or in any appropriation item for the National Park 
Service authorizing—either in express terms or by necessary impli- 
cation—the use of public funds for the transportation of children 
of park employees under the circumstances set forth in your letter. 

You state in your letter that no additional or special equipment 
will be required but that available park equipment will be used in the 
transportation of children to the schools. However, the utilization of 
such equipment for the purpose contemplated will necessarily require 
expenditure of funds for the maintenance and operation of the vehi- 
cles used in connection with such transportation. While the furnish- 
ing of such service may be desirable and convenient—particularly 
from the standpoint of the Government employees concerned—any 
expenditure therefor may not be regarded as an expenditure requisite 
for and incident to the authorized work of the National Park Service. 
That is to say, there appears no direct relationship between the pur- 
pose for which the expenditure is proposed and the purposes for 
which the funds are appropriated. 

Furthermore, the education of children of Federal employees is 
not a responsibility of the Federal Government, but on the contrary 
is a personal duty or responsibility of the employees or the local 
authorities. See 15 Comp. Gen. 121. As to the use of Government- 
owned passenger carrying vehicles for other than official purposes, 
see section 3 (b) of the act of June 23, 1936, 49 Stat. 1854. 

Answering your questions specifically, you are advised that in the 
absence of specific statutory authority therefor, Government-owned 
equipment may not be used to furnish transportation of the character 
contemplated in your letter. 


(A-81620) 
BONDS—BIDDER’S FAILURE TO FURNISH WITH BID 


The habitual failure of a bidder to furnish with his bid a bond or certified check 
in lieu thereof, as required by the specifications, may not be disregarded in 
making award, notwithstanding a failure in a particular case may be treated 
as an informality where due to lack of time or otherwise, not involving lack 
of financial standing. 


datas Somatadinn General Elliott to the Secretary of the Treasury, November 
14, 1936: 


There has been received your letter of November 7, 1936, as follows: 


Under date of September 8, 1936, the district engineer, third district, for- 
warded to the Procurement Division three bids submitted in response to invita- 
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tion dated August 21, 1936, for furnishing and installing two electric water 
coolers and one remote bubbler at the new Pittsburgh, Pennsylvania, post office. 
These bids were as follows: 


Bidder Amount Time 


1. L. K. MeDorman 
2. Pittsburgh Refrigeration Co., Inc 
3. Danforth Company 


As indicated above, the bid of Mr. McDorman was not accompanied by the 
bid guarantee required by paragraph 8 of the standard general conditions for 
work of this character. In lieu thereof, the bid contained the statement, “Will 
furnish guarantee check if bid is low,” and Mr. McDorman’s letter of August 
27, 1936, addressed to the custodian, stated : 

“You will note that we have again stated on our bid that ‘guarantee check 
will be furnished if bid is low.’ This is in accordance with many rulings of 
the Comptroller Genera] of the United States, and our. bid is strictly legal in 
this respect, as will be determined by the Department when the bids are trans- 
mitted to them for action.” 

Mr. McDorman had previously submitted a number of bids without the 
required guarantee, both in his own name and on behalf of various manu- 
facturing concerns which he represents. Photostatic copies of two of these 
bids for furnishing and installing water coolers at the post office buildings 
at Austin, Texas, and Klamath Falls, Oregon, are attached. In each case the 
bid guarantee was not furnished until after the opening and after Mr. McDor- 
man had learned that his bid was low. 

Although the bids for water coolers, etc., at the Pittsburgh, Pennsylvania, 
post office were all rejected under date of October 12, 1936, because the time 
for acceptance had expired, a low bid similarly submitted without guarantee 
for furnishing and installing three electric water coolers at the post office and 
court house, Sherman, Texas, is now under consideration in the Procurement 
Division. The four bids received for this work are as follows: 


Bidder Amount Time 


1. L. K. McDorman $592. 00 | 30 days 
2. Kelvinator Corporation 635.50 | 60 “ 
3. Frigidaire Corporation 727.92 | 45 

4. Wm. F. Kaun & Son 30 


The above bids were opened September 10, 1936, and Mr. McDorman’s bid 
guarantee in the amount of $60 was not furnished until October 1st. By letter 
of October 24, 1936, copy of which is attached, Mr. McDorman extended the time 
for acceptance of this bid for such period as might be necessary in view of this 
submission. He further stated in this letter that he had believed his practice of 
submitting bids without guarantees to be within his rights, but that in the future, 
since he understands the practice is not acceptable to the Department, he will 
furnish the necessary guarantee with his bid irrespective of the decision which 
may be reached in this case. 

In view of Mr. McDorman’s letter of October 24th, it is believed that considera- 
tion should be given the necessity of waiving the informality in the submission 
of his bid for water coolers at the Sherman, Texas, post office and court house, in 
accordance with your decisions. Mr. McDorman is a frequent bidder, however, and 
it is considered highly undesirable that the notion should be permitted to become 
current that the Procurement Division’s requirements as to bid guarantees and 
bid bonds may be disregarded with impunity, unless bidders should see fit to 
accommodate the Department by voluntarily conforming to unenforceable pro- 
visions. It is for this reason that a decision in the matter is desired, regardless 
of the action which may be necessary with respect to the only bid now under 
consideration. 
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The Department desires to inform Mr. McDorman that any bids which he may 
submit in future without the required guarantee will be rejected. He has 
clearly misinterpreted your decisions on the subject of waiving, as an informality, 
the failure to submit such guarantees ; for his position in the matter amounts to a 
contention that there is a legal right to disregard the bid guarantee requirement, 
and that the existence of such right is established by your decisions. It is true, 
as 14 Comp. Gen. 559 bears out in particular, that there may be instances in 
which the circumstances will be such as to require the rejection of all bids and 
readvertisement in the public interest ; but in other cases the additional expendi- 
ture involved in accepting the second bid will clearly be so slight that the strong 
public interest in maintaining the observance of the guarantee requirement will 
necessitate the rejection of the low bid and acceptance of the second. You are 
aware of the many considerations which, from an administrative standpoint, 
have long rendered the bid guarantee requirement indispensable for the protec- 
tion of the Government’s interests in the solicitation of competitive bids, and it 
would serve no useful purpose to review them. (See the War Department’s 
letter of December 28, 1934, quoted in 14 Comp. Gen. at pages 560-562, for a 
thorough review of the question.) If the contention advanced in this case were 
sustained, the result would be the eventual nullification of that requirement. 

The Department accordingly proposes to announce and to adopt the position 
above outlined if you do not find it legally objectionable. In view of the fact 
that adherence to this position would involve the legality of expenditures of 
appropriated moneys, your decision in the matter will be appreciated. 


There is, of course, no established procedure which would permit 
a bidder habitually to disregard the requirements stated in the ad- 
vertised specifications for bid bond or certified check in lieu thereof. 
Instances may arise where some bidder in a particular case has been 
unable, due to lack of time or otherwise—not involving his own lack 
of financial standing—to secure a bid bond or furnish a certified 
check with the bid, such bid bond or certified check being furnished 
within a few hours or a day or two after the bids were opened and 
which would justify the United States in disregarding the informal- 
ity in failing to accompany the bid with the bid bond or certified 
check. However, the practice stated by you to have been followed 
by Mr. McDorman does not come within that exceptional rule, but 
due to his misunderstanding and apparent sufficient financial re- 
sources his bids in these cases may be accepted, as proposed, if other- 
wise correct. 

You are advised accordingly. 


(A-81256) 


TRAVELING EXPENSES AND PERSONNEL STATUS—NORTHWEST 
TERRITORY CELEBRATION COMMISSION 


The members of the Northwest Territory Celebration Commission created by 
public resolution of August 2, 1935, 49 Stat. 511, notwithstanding they are 
required to serve without compensation, and persons appointed pursuant 
to section 3 (a) of said resolution, are officers and employees, respectively, 
of the United States. 

The Northwest Territory Celebration Commission created by public resolution 
of August 2, 1935, 49 Stat. 511, is an “independent commission * * * 
of the Government” within the meaning of the Subsistence Expense Act of 
June 3, 1926, 44 Stat. 689. 
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Per-diem allowances in lieu of subsistence and mileage for use of personally 
owned automobile may be prescribed within the conditions authorized by 
the Subsistence Expense Act of June 3, 1926, 44 Stat. 689, and Standardized 
yovernment Travel Regulations issued thereunder, in connection with 
travel of the Northwest Territory Celebration Commission. 


















Acting Comptroller General Elliott to the Chairman, Northwest Territory 
Celebration Commission, November 16, 1936: 


Reference is had to your letter of October 19, 1936, as follows: 
We are sending you herewith the following vouchers for the traveling expense 


of the Commissioners in attending the first meeting of this Commission at 
Indiangpolis on August 4: 


























5-37. Thomas A. Jenkins, 12-37. Miss Bonnie Farwell. 
8-37. George White. 13-37. Mrs. Leland S. Duxbury. 
10-37. Mrs. Julia D. Heaume. 14-37. Joseph E. Hanz. 

11-37. Mrs. Samuel J. Campbell. 15-37. Mrs. George B. Averill. 





Two of these, that is, those of George White, chairman, and Thomas A. Jenkins, 
had been previously sent to the regional disbursing oflicer in Cleveland, and had 
been deleted for payment as is explained by the file herewith. 

According to Mr. Looker’s advice, these should be listed on a separate schedule 
of disbursements and submitted to your office, which is herewith being done. 
According to the letter from the Division of Disbursement of October 13, whether 
this is the proper procedure apparently depends on whether these Commissioners 
are employees of the United States Government. We frankly do not know what 
your interpretation of an employee is. They were appointed by the President 
of the United States as members of this Commission. They serve entirely with- 
out pay, but the act provides that they shall receive all necessary traveling and 
subsistence expenses. 

President Roosevelt asked Governor McNutt of Indiana to call this meeting of 
the Commission and it is entirely obvious that the members were unfamiliar 
with the necessary routine procedure involved. It will be seen from the vouch- 
ers appended that probably no member has turned in the amount which he or 
she would be entitled to turn in under the account. For citizens who are giving 
of their time and who have had no previous explanation of what was involved 
in the way of receipts, it is rather embarrassing to now ask them to support 
such expense accounts as they now have turned in, especially where those 
accounts are in no case excessive, and in all cases done in the spirit of saving 
money for the Commission, 

‘When your auditors were here the suggestion was made that at the next meet- 
ing of the Commission, which will be held November 17, the Commission take 
steps to provide a standard basis of travel and subsistence expense, and this 
will be considered at that meeting. It might be well if you would advise us first 
as to whether, in your interpretation, the members of this Commission are em- 
ployees of the Government; and secondly, would it be proper for the Commission 
to adopt a per diem allowance instead of actual subsistence cost? Also, when 
they travel by automobile, would it be your interpretation that they could adopt 
a mileage allowance instead of what is defined as actual cost in the travel 
regulations? 

















































































































Public resolution approved August 2, 1935, 49 Stat. 511, established 
the Northwest Territory Celebration Commission— 


* * * 














to be composed of fourteen Commissioners as follows: The President 
of the United States; two Members of the Senate, one from each of the two 
major parties, to be appointed by the President of the Senate; two Members of 
the House of Representatives, one from each of the two major parties, to be 
appointed by the Speaker of the House of Representatives; the regent of the 
State chapter of the Daughters of the American Revolution of each of the six 
States formed from the Northwest Territory, namely, Ohio, Indiana, Michigan, 
Iilinois, Wisconsin, and Minnesota; and three individuals from private life, to 
be appointed by the President of the United States. The Commissioners shall 
serve without compensation and shall select a chairman from among their 
number. 
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The members of this Commission are officers of the United States 
notwithstanding that they may be required to serve without com- 
pensation, Likewise persons appointed pursuant to section 3 (a) 
of the resolution are employees of the United States. 

Section 3 (b) of the resolution provides: 

(b) The Commission may make such expenditures as are necessary to carry 
out the intent and purposes of this resolution, including all necessary travel- 
ing expenses and subsistence expenses incurred by the Commissioners. 

As the Commission is an “independent commission * * * of 
the Government” (see sec. 2, act of June 3, 1926, 44 Stat. 689), the 
provisions of said act, as amended, and the standardized Government 
travel regulations issued thereunder, are applicable to the travel per- 
formed by its members and employees. Accordingly, per-diem allow- 
ances in lieu of subsistences and mileage for the use of their pri- 
vately owned automobiles may be prescribed within the conditions 
authorized by the standardized travel regulations, which regulations 
are for observance in all future travel by such members. 

The vouchers forwarded by your submission will be examined 
by this office and such action taken thereon as may be warranted by 
the facts. 


(A-80247), (A-80479) 


CONTRACTS—TRUCKS—CHANGES IN SPECIFICATIONS AND AWARDS 
WITH PROTESTS PENDING 


The wording of the provisions of standard truck specifications purposely drawn 
and made effective for the use of all Government departments should 
not be changed by administrative officers where there is no apparent reason 
therefor, as such changes may result in confusion among bidders with cor- 
responding reduction of competition and likelihood of increased prices. 

Contract awards should not be made by Government agencies where the speci- 
fications involved are a matter of protest until after determination of the 
matter by the General Accounting Office. 


Acting Comptroller General Elliott to the Secretary of the Navy, November 
17, 1936: 


There has been received your letter of November 5, 1936, with 
enclosure, as follows: 


Reference is made to your letters (A-80247 and A-S0479) dated August 27, 
1936, and September 11, 1936, relative to protests of the Oshkosh Motor Truck, 
Ine., relative to alleged restrictive features embodied in specifications of 
schedules covering the delivery of motor trucks. 

There is transmitted herewith for your consideration, a report dated October 
50, 1936, from the Chief of the Bureau of Supplies and Accounts, together 
with the schedules mentioned therein, which fully answers the protests of 
the Oshkosh Motor Truck, Inc. 


The report transmitted with your letter is in substance that the 
requirement of the center differential with lock-out feature is neces- 


sary in order to obtain traction under the adverse conditions to be 
1184"—37——-32 
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encountered in the service for which the trucks are to be used; that 
trucks with automatic differential lock manufactured by the Oshkosh 
Motor Truck, Inc., comply with the specifications in that respect and 
a bid submitted by that company would have been so considered ; 
and that the protesting company did not submit a bid in either in- 
stance and did not protest the specifications until too late to receive 
consideration prior to the opening of the bids. Also, it is stated that 
three bids were received from two bidders on the first schedule; that 
there were three bidders on the second schedule; and that award has 
been made to the low bidder on the first opening and will be made 
to the low bidder under the second. 

Upon all the facts presented in the report, this office will not 
withhold approval of otherwise proper payments under contracts 
awarded as administratively proposed in these two instances, and 
Oshkosh Motor Truck, Inc., is being so advised. 

In this connection, however, it is to be observed that Federal Speci- 
fications KKK-T-706, November 6, 1934, covering four-wheel drive 
and six-wheel drive trucks became effective for the use of all Govern- 
ment departments on July 1, 1935. Paragraph D-12b is as follows: 


Where a center differential is provided, adequate means shall be incor- 

porated for locking the differential either “in” or “out” as desired. 
In specifying the locking device in the two schedules here under 
consideration the word positive was used instead of the word ade- 
quate, for no apparent reason. It may be that the substitution was 
misinterpreted by the Oshkosh Motor Truck, Inc., resulting in its 
failure to bid in either instance, thus reducing competition, with 
the possible result that the charge upon appropriated moneys for 
the purchase of the trucks is greater than it otherwise might have 
‘been. Relative to the requirement for a center differential in the 
purchase of four-wheel drive trucks for use under ordinary service 
conditions, see 15 Comp. Gen. 1119. 

Moreover, the fact that the protesting company did not submit 
bids did not affect its right to protest the specifications, if considered 
restrictive. 14 Comp. Gen. 671. Its letter of August 24, 1936, to 
your department pointed out wherein the protested specifications 
were considered restrictive and stated that it was not submitting a 
bid for that reason. Its letter of September 4 stated that it was not 
bidding on the second schedule for the same reason, that is, that the 
company considered the specification with reference to the center 
differential so restrictive as to eliminate it from competition. My 
letter of August 27, 1936, informing you of the receipt of the protest 
here doubtless was received prior to award of the contract on the first 
schedule, which the report states was made on September 8, 1936. 
Proper administrative procedure required that your report be sub- 
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mitted to this office, and award of the contract be withheld pending 
determination of the matter here. If upon consideration here it de- 
velopes that the specifications are, in fact, unduly restrictive of com- 
petition, or otherwise unauthorized, it must be held that appro- 
priated funds are not available for payment, and this is true whether 
or not any contract has been undertaken. Responsibility for the un- 
authorized award of contract under such conditions must rest with 
the administrative department involved and the loss with the bidder 
undertaking the contract. Such matters are given preferred atten- 
tion here, and if it appears upon consideration that the specifications 
are not objectionable, the award of a contract is seldom, if ever, de- 
layed to any appreciable extent. 


(A-68262), (A~77225) 


AGRICULTURE DEPARTMENT—COOPERATIVE WORK—JOINT 
EXPENDITURES 


In the matter of Federal payments involving cooperative undertakings, the re- 
quirement set forth in decision of September 23, 1936, 16 Comp. Gen, 300, 
that such payments should be on the basis of vouchers stated and certified 
in the total amount of the expenditure, the amounts paid or payable by 
the cooperating agencies to be deducted thereon with appropriate notation 
thereof made, is not for application to all classes of cooperative under- 
takings but only to such as involve joint expenditures, i. e., where the ex- 
penditure is payable partially from Federal and partially from cooperating 
agency funds, 


Acting Comptroller General Elliott to the Secretary of Agriculture, November 
18, 1936: 


I have your letter of November 6, 1936, as follows: 


Acknowledgment is made of your letter of September 23, 1986, A-68262, 
A-77225, relative to a suspension from the travel expense account of Mr. Floyd 
K. Reed. In accordance with the request of your office and inasmuch as no em- 
barrassment will be caused in the relationship between this Department and the 
cooperating agencies involved, this and several other cooperative accounts are 
being restated to comply with the procedure outlined in your letter. These 
restated accounts will be submitted to your office as soon as they are available. 
It appears to be neecssary and desirable, however, to review for your informa- 
tion the purpose of cooperative agreements, the legal basis for them, the type of 
cooperating agencies, and the method of cooperation. 

For many years this Department has been conducting parts of its work 
through cooperative agreements as authorized by the act of July 24, 1919, 41 
Stat., 270. This arrangement has permitted the accomplishment of maximum 
results with a minimum expenditure. It has enabled the Department to utilize 
the facilities of research organizations, the investigations of other scientists, and 
the personnel, equipment, fields, crops, and raw material of various cooperators. 

These cooperators consist of State governments, universities and colleges, 
foreign governments, private corporations, and private individuals. The pur- 
poses of these cooperative agreements are as varied and as wide as the work 
of the Department itself. In hundreds of instances the Department has gone to 
State or private agencies and requested the privilege of cooperating upon a 
specific project. While the benefits derived have undoubtedly been mutual they 
have been of very material advantage to this Department and often outweighed 
those accruing to the cooperating agency. 
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It is the desire of this Department to cooperate wholeheartedly in spirit as 
well as in the letter with your office but it is not believed that you would desire 
to prescribe requirements which are unnecessary, unreasonable, and so offensive 
to private agencies cooperating with this Department as to result in cancellation 
of agreements. Your office has prescribed that, except in cases where reimburse- 
ment of the appropriation is permitted by law, 

“* * * the proper procedure would be to have the vouchers stated and 
certified in the total amount of the expenses incurred; the amounts paid or 
payable by cooperating agencies deducted on the face of the voucher with 
appropriate notations explaining the basis for the deduction, and the net amount 
thereof, if otherwise proper, paid from applicable Federal funds.” 

This Department will issue instructions to insure that every bureau shall 
follow the procedure your office has outlined in every instance of joint expendi- 
ture. It is assumed that this requirement is applicable only to those items which 
are payable partially from Federal funds and partially from cooperating agency 
funds. As any other interpretation would be most unfortunate it may be desir- 
able to review several typical cases to illustrate the ordinary fiscal practice 
followed in cooperative undertakings. 

1. An agreement dated October 13, 1936, between the Bureau of Animal Indus- 
try and the Johns Hopkins University provided for the study of blood formation 
in swine. Sections 13 and 14 of this agreement read as follows: 

“The expenditures by the United States Government will be made from 
sppropriations for salaries and expenses, Bureau of Animal Industry (Animal 
Husbandry) and/or allotments from the Bankhead-Jones Act, Special Research 
Fund, and the cost of this project from these sources will not exceed $200. 

“The cost of this project to the Johns Hopkins University will be an amount 
no less than that expended by the United States Department of Agriculture, 
but will not exceed $500.” 

Section 10 (a) of this agreement reads as follows: 

“This project does not involve Government property other than swine and 
funds for salaries and expenses which are to be disbursed in accordance with 
United States Department of Agriculture regulations.” 

Inasmuch as the funds of the Department are to be used for purposes which 
are separate and distinct from those of the University and are to be spent in 
accordance with Government procedure, it is believed that the agreement is 
both legal and proper. 

2. Under date of March 18, 1936, the Bureau of Plant Industry entered into 
an agreement with the Iowa Agricultural Experiment Station, a State institu- 
tion, for the purpose of improving cereal crops, particularly corn, oats, wheat, 
and barley. This agreement provided that the experiment station would fur- 
nish the land, machinery and equipment, office and laboratory space, etc., and 
the Bureau would assign investigators, pay their salaries and expenses, and 

- provide seeds, etc. The Bureau of Plant Industry was to spend approximately 
$14,520 and the Iowa Agricultural Experiment Station approximately $14,000 
during the fiscal year ended June 30, 1936. All Government funds were to 
be disbursed in accordance with the regulations of the Department while State 
funds were to be disbursed according to the fiscal regulations of the experiment 
station. Inasmuch as the types of expenditures were segregated so that there 
was no overlapping and as no State funds could be expended except in accord- 
ance with State laws and regulations it is not believed that any useful purpose 
would have been served by suggesting any other procedure. It would also 
appear that this arrangement is entirely in accordance with the provisions of 
the act of July 24, 1919 (5 U. S. Code, sec. 563), which authorizes the disburse- 
ment of funds by State, county, or other agencies cooperating with the 
Secretary of Agriculture. 

3. An agreement was made between the Department of Agriculture and the 
Agricultural and Mechanical College of Texas, effective September 1, 1935, 
for the purpose of operating a cooperative spinning and fiber research labora- 
tory for the purpose of determining the relationship between certain fiber 
characteristics and spinning quality in cotton. The Texas Agricultural and 
Mechanical College agreed to assign investigators, provide space, laboratories, 
supplies, etc., while the Department agreed to assign investigators, furnish cot- 
tons, arrange for ginning, etc., “all Federal and State funds expended in con- 
nection with these investigations shall be disbursed in accordance with the 
fiscal regulations of the United States Department of Agriculture and the Texas 
Agricultural and Mechanical College respectively.” It was further agreed equip- 
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ment purchased from Federal funds shall remain the property of the United 
States Department of Agriculture and equipment purchased from State funds 
shall remain the property of the Texas Agricultural and Mechanical College. 

It is apparent from this summary that the interests of the United States are 
amply protected and that any requirement that State expenditures must be 
audited by a Federal official would be unreasonable, unnecessary, and 
undoubtedly refused. 

4. A memorandum of understanding was entered into between the Bureau of 
Plant Industry and Mr. C. Norwood Hastie, of Charleston, South Carolina, effec- 
tive February 1, 1936, for the purpose of conducting studies on the nature and 
control of the azalea flower spot. This agreement provided that Mr. Hastie 

yas to give free and unrestricted access to his estate, known as Magnolia Gardens, 
to furnish a suitable number and variety of azaleas to permit observations 
to be made and specimens collected, to furnish ordinary labor, housing, heat, 
light, and water as may be required. The Bureau of Plant Industry agreed to 
assign technicians, pay their salaries and expenses, furnish laboratory equip- 
ment and special labor. The agreement further provided that Federal funds 
were to be disbursed in accordance with the regulations of the Department and 
that equipment purchased with Federal funds was to remain the property of 
the Government. While the value of the facilities to be furnished by each was 
estimated the agreement was naturally silent as to the fiscal affairs of Mr. 
Hastie, the supervision of this work on Mr. Hastie’s estate by scientists of this 
Department being considered ample assurance that his obligations would be 
fulfilled. 

It will be apparent from a review of these cooperative agreements into which 
this Department has entered: 

(a) that in fact, where no contingent expenditures are made, the cooperation 
is primarily a matter of working together to a common end of mutual interest, 
the Department and the cooperating agencies each expending its funds under 
its own fiscal regulations for objectives authorized by law. The memorandum 
of understanding is merely a placing in a single document, what might be 
accomplished less efficiently by an interchange of correspondence, a statement 
of the objectives of two agencies, and how the responsibilities may be divided 
to avoid unnecessary duplication with its resultant loss of the taxpayer’s 
money ; 

(b) that the cooperating agencies are assisting the Department equally as 
much as the Department is aiding them; 

(c) that the cost of the Department would be prohibitive if all of the ex- 
penses involved had to be borne by the Federal Government ; 

(d) That the major portion of the agencies which are now cooperating with 
the Department in a most beneficial and practicable manner would refuse to 
undertake joint investigations if they were required to submit to Government 
procedure in their activities or to turn all funds over to this Department to be 
disbursed by a central disbursing officer in accordance with Federal laws and 
departmental regulations. 

Realizing, nevertheless, the desirability of establishing a definite procedure 
for handling funds in connection with cooperative enterprises, the following 
section of a proposed regulation has been drafted and is submitted for your 
consideration. 

“Funds.—Ordinarily cooperative agreements or memoranda of understanding 
will provide that the Federal Government will handle its funds and the co- 
operating agency will handle its funds, each in accordance with its own 
requirements. 

“In those instances where it is necessary to have each agency pay a part of a 
voucher the voucher should be certified in the total amount of the expenses 
incurred; the amounts paid or payable by the cooperating agency deducted on 
the face of the voucher with appropriate notations explaining the basis for the 
deduction; and the net amount thereof, if otherwise proper, paid from 
applicable Federal funds. 

“Funds of a cooperating agency shall not be expended by a Federal employee, 
even though the cooperating agency has no representatives stationed in the 
locality. In such cases a Federal employee may handle the accounts but shall 
forward the vouchers to the disbursing agent of the cooperating agency for 
payment. Cooperating agencies should not send checks payable to Federal 
employees or send them checks payable to ‘cash’ or ‘bearer’ for payment of 
local expenses.” 
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It will be noted that a clear line of demarcation is drawn between funds 
supplied by cooperating agencies and Federal funds, insuring a proper fiscal 
arrangement. 

Although you are undoubtedly aware that there are numerous acts supple- 
mentary to the act of July 24, 1919, supra, authorizing specific bureaus to coop- 
erate with various agencies outside of the Federal Government for the purpose 
of carrying out the provisions of law, it may not be inappropriate to mention 
the following to illustrate the breadth of authority given to this Department: 






United States 
Code 


ee * Statute reference Bureau 






































Title | Section 












7 5/8/14 | c. 79, sec. 1,38 Stat. 372_.................. Extension. 
7 269 8/11/16 | c. 313, part c, sec. 20, 39................... Agricultural. 
Stat. 490, as amended --................. Economics. 
7 228 8/15/21 | c. 64, sec. 407, 42 Stat. 169............... Animal Ind. 
7 16 9/21/22 | sec. 12, 42 Stat. 1003 Co : m. Exch. 
Adm. 

Di dectinmtass 7 494-496, 3/3/27 | sec. 3, 44 Stat. 1355. ..................... Plant Industry. 
i thateet creel 7 423 | 4/12/28 | ¢. 362, 45 Stat. 426.........-.-. ie fas Agri. Economics. 
7 . Plant Industry. 


386-f 8/4/31 | sec. 3, 46 Stat. 1521. ..................... Experiment Sta. 





In conclusion I should like to emphasize that the application of the fiscal 
procedure suggested in your letter of September 23, 1936, to all cooperative 
undertakings would cause the majority of our Cooperators to cancel their agree- 
ments thereby terminating a tremendous amount of invaluable research work. 
In view of the importance of this work it is hoped you will approve the pro- 
posed regulation quoted above but if this presentation of our problem is not 
entirely clear this Department will welcome the assignment of representatives 
of your office to study this situation at first hand. 

The requirement set forth in decision of September 23, 1936, was 
not intended to apply to all classes of cooperative undertakings but 
only to such accounts as involved joint expenditures, that is, where 
a particular account is payable partially from Federal funds and 
partially from cooperating agency funds—such as that which formed 
the basis of the said decision. 

The draft of regulations proposed in your letter, supra, appears 
to embody the substance of the referred-to requirement of this office 
and no objection, therefore, will be interposed to the adoption and 
promulgation of said proposed regulations. 


You are advised accordingly. 


(A-81020) 


MILEAGE—MIXED TRAVEL—PRIVATELY OWNED AUTOMOBILE AND 
COMMON CARRIER 


Where a general travel order authorizes travel by public conveyance or by 
personally-owned automobile on a mileage basis, and the traveler uses both 
methods on the same trip, the prior administrative finding of economy and 
advantage to the United States of travel by automobile cannot generally be 
accepted, and it becomes necessary to establish, with respect to the auto- 

mobile travel, that the mileage basis was the more economical and ad- 

vantageous. 
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Travel orders may properly authorize the use of a personally-owned automo- 
bile at a specified rate where administratively determined in advance that 
the allowance at that rate for all or any portion of the authorized travel 
will be more economical and advantageous to the Government than travel 
by common carrier. 

Travel orders may properly authorize travel to certain points by common 
carrier and to other specified points by personally-owned automobile at 
specified mileage rates where administratively determined in advance that 
the authorized automobile travel is more economical or advantageous to 
the United States, or where there is a subsequent showing to that effect. 


Acting Comptroller General Elliott to the Administrator, Resettlement Ad- 
ministration, November 18, 1936: 


Reference is had to your letter of October 9, 1936, as follows: 


Preaudit difference statements have been received from your office, returning 
without certification for payment various vouchers covering reimbursement of 
travel expenses. The statements hold that an administrative finding that 
travel between specified points by automobile will be more economical and ad- 
vantageous than travel by common carrier cannot be accepted as a finding that 
travel for only a portion of the journey authorized will likewise be more 
economical. 

For example, preaudit difference statement dated September 5, 1936, returning 
without certification Bureau voucher no. 122728 in the amount of $30.35, in favor 
of Fred L. Naumer, reads as follows: 

“Statement of acting chief of administrative audit has been noted. However 
employee travels from Washington to Milwaukee under a blanket authorization 
and returns by rail. An administrative finding that travel between specified 
points by automobile will be more economical and advantageous cannot be ac- 
cepted as a finding that travel for only a portion of the journey authorized will 
likewise be more economical. Therefore claimant is entitled only to expenses of 
operation when supported by receipts. 13 Comp. Gen. 430.” 

Our records indicate that it was neecssary for Mr. Naumer to be in Milwaukee 
on June 8, 1936, on official business of the Resettlement Administration. He was 
authorized to use his personally owned automobile, and to be reimbursed there- 
for at a predetermined mileage rate for official travel outside the corporate limits 
of his official station, for the reason that it had been administratively determined 
that the use of the automobile would be more economical and advantageous to 
the Government, owing to the rural travel invoived and the necessity for fre- 
quent stops to secure information. 

Pursuant to the authorization, Mr. Naumer traveled by means of his personally 
owned automobile from Washington, D. C., his official station, to Milwaukee. 
There are no adequate transportation facilities between the city of Milwaukee 
and the Greendale project of this Administration, nor in or adjacent to the area 
comprising the project site, and our employees have consequently encountered 
considerable delay and have incurred needless expense in endeavoring to perform 
this type of travel by means other than their personally owned automobiles. It 
was deemed advantageous, therefore, to permit the automobile to be used for 
the travel to Milwaukee, not only because it was more economical and advan- 
tageous, but also so that the automobile might be available for use between the 
city and various rural points in the vicinity of and adjacent to the project site. 
Upon his departure from Milwaukee, Mr. Naumer left the automobile in that 
city for use on official business by other employees of this Administration, 
without any expense to the Government, and for his own use upon his next trip 
to Milwaukee. He returned to Washington by rail, and upon a subsequent trip 
which included Milwaukee as part of his itinerary, returned to Washington by 
means of his automobile. No additional expense was incurred by the CGovern- 
ment, and it is submitted that such procedure cannot in any way be considered a 
transportation of the automobile. Mr. Naumer’s official station is Washington, 
D. C., and the automobile was driven back to that city upon completion of the 
second trip. 

Your office has directed attention to 18 C. G. 480, which deals with a somewhat 
similar problem. It is stated in that decision that “an administrative certificate 
that travel between specified points by the traveler's personally owned automobile 
will be more economical and advantageous to the United States cannot be ac- 
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cepted as a finding that travel for only a portion of the journey authorized will 
likewise be more economical and advantageous to the United States. Especially 
is this true when the abandonment of the automobile travel is acknowledged to 
have been due to the greater time involved.” 

It appears from that decision, however, that no general rule was stated by the 
Comptroller General, and that the result reached therein was based upon the 
facts presented. In the decision, the employee had performed part of the travel 
by common carrier, due to the greater time involved if the automobile travel had 
been continued. The decision consequently stated that “under the circumstances 
in this case, the utmost that could be authorized would be reimbursement for 
amounts actually expended for the operation of the automobile within the limits 
prescribed by section 12 of the Standardized Government Travel Regulations.” 

It does not appear, therefore, that the decision laid down a general rule that 
where an employee is authorized to travel by his personally owned automobile, 
he may not in any case or any conditions or circumstances, perform part of the 
travel by automobile and the remainder by common carrier and be reimbursed 
on a mileage basis for that part of the travel performed by automobile. Nor 
does it appear that the decision holds that in all cases where an employee is au- 
thorized to travel by common carrier or to use his personally owned automobile, 
where there has been an administrative determination in advance that the use 
of the automobile is more economical and advantageous to the Government, that 
he may not perform part of the travel by common carrier and part by his per- 
sonally owned automobile on a mileage basis. 

In many situations within the Resettlement Administration, it is necessary 
to authorize employees to travel to various points by the use of their personally 
owned automobiles, after an administrative determination that such travel will 
be more economical and advantageous to the Government than travel by common 
earrier. Part of the travel may be from Washington to a city such as Milwaukee, 
and thence to various points in rural areas. This latter class of travel necessi- 
tates the use of personally owned automobiles, in view of the fact that transpor- 
tation by common carriers is not ordinarily available. Situations arise, however, 
where an employee, after arriving at one point within his itinerary, is called 
back to his official station or is directed to proceed to some other city on official 
business. It is ordinarily economical and advantageous in such situations to 
travel by common carrier. When the employee subsequently returns to the point 
to which he had originally gone by use of his personally owned automobile, he 
then performs the balance of his travel in the rural areas and his return trip to 
his official station, by use of such automobile. It has been found by this Admin- 
istration that not only is such procedure to the best interests of the Government, 
but that it is also more economical and advantageous than if the travel were 
limited solely to common carrier. 

. It is submitted that with reference to those vouchers which have been returned 

by your office without certification for the reasons indicated herein, the travel 
covered by the vouchers was not only to the best interests of the Government, 
but was also in fact more economical and advafitageous than if the travel had 
been limited to common carrier. Furthermore, it was the opinion of this Admin- 
istration that your decisions did not forbid such travel in all cases, but that 
under the circumstances outlined herein the procedure followed might be 
authorized. 

In view of these circumstances, it is requested that you certify for payment 
vouchers covering travel heretofore performed both by personally owned auto- 
mobile and common carrier, where such travel was authorized to be performed 
by means of personally owned automobile. 

To obviate any further difficulties, your opinion is requested with reference to 
whether letters of authorization worded in the following manner will be accept- 
able to your office: 

“You are authorized to use your personally owned automobile for the travel 
directed and will be reimbursed therefor at the rate of cents per mile, it 
having been administratively determined in advance that the allowance at that 
rate for all or any portion of the authorized travel will be more economical and 
advantageous to the Government than travel by common carrier. When the 
automobile is used for a portion of the trip only, circumstances rendering its 
use impracticable for the entire trip or facts showing that the portion of the 
travel performed by common carrier was to the best interests of the Government, 
should be explained in the voucher.” 
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Your opinion is further requested with reference to the following matters: 

1. May a letter of authorization or travel order authorize an employee of this 
Administration to travel to certain specified points by means of common carrier, 
and to other specified points by means of his personally owned automobile at 
specified mileage rates, if it is administratively determined in the letter of au- 
thorization or travel order that the use of the automobile between the latter 
specified points at the prescribed rate is more economical and advantageous to 
the Government, or where there is a subsequent showing that the use of the 
automobile was more economical and advantageous to the Government? 

2. May a letter of authorization or travel order authorize an employee to 
travel either by common carrier, or by his personally owned automobile at 
specified mileage rates, where the letter of authorization or travel order states 
that it has been administratively determined in advance that the use of the 
automobile at the prescribed rate is more economical and advantageous to the 
Government, or where there is a subsequent showing that the use of the auto- 
mobile was more economical and advantageous to the Government? If such 
authorization is given, may the employee perform part of the travel by common 
carrier and part by his personally owned automobile on a mileage basis? 

3. May a letter of authorization or travel order as set forth in question 2 
be issued to an employee of this Administration for travel throughout the con- 
tinental United States? 


The voucher of Mr. Naumer was not returned with your submis- 
sion. However, there has been submitted a copy of his travel order, 
dated June 30, 1936, as follows: 


Under authority contained in Emergency Relief Appropriation Act of 1935 
(Public Resolution No. 11, 74th Congress) and Executive Order No. 7027 of 
April 30, 1985—Resettlement Administration, you are hereby authorized to incur 
such expenses as may be necessary, in accordance with the Standardized Gov- 
ernment Travel Regulations for the purpose and during the period stated below, 
not to exceed $100.00, to be paid from appropriation “056032—Emergency Relief, 
Resettlement Administration, Rural Rehabilitation, 1935-1937.” 

Travel from Washington, D. C., to various points in the States of Wisconsin 
and Illinois, in such order and at such times as may be necessary in the conduct 
of the work, and return to Washington, D. C., for the purpose of inspecting 
land, studying county records, and making appraisals of land preliminary to 
land acquisition, in connection with the projects. 

This authority contemplates additional travel during the period July 1, 1925, 
to July 31, 1936, in continuation of authority granted in letter of authorization 
no. 10796, dated December 9, 1935, and amendment no. 10796—A, dated January 
2, 1936, amendment, 10796-B, dated February 1, 1936, amendment no. 10796-C, 
dated February 1, 1936, and amendment no. 10796—D, dated February 1, 1936. 

Travel will be performed by common carrier wherever practicable. When not 
practicable to perform travel by common carrier you are authorized to use your 
personally owned automobile for official travel outside the corporate limits of 
your official station as herein directed, reimbursement therefor to be at the rate 
of 5 cents per mile, it having been administratively determined in advance that 
the allowance at that rate will be more economical and/or advantageous to the 
Government than travel by common carrier. When travel is performed in your 
personally owned automobile, statement must be made in the reimbursement 
voucher showing the impracticability of travel by common carrier. 

In lieu of actual expenses for subsistence and all fees or tips to waiters, 
porters, or stewards, a per diem of $5.00 will be allowed in accordance with the 
Standardized Government Travel Regulations. See paragraphs 45 and 51, 

Claim for reimbursement of travel expenses should be prepared and sub- 
mitted in triplicate on standard forms nos. 1012 (white) and 1912a (yellow), 
supported by memorandum copies of transportation requests used. 

Your official station is Washington, D. C. 


The act of February 14, 1931, 46 Stat. 1103, as amended by section 
9 of the act of March 3, 1933, 47 Stat. 1516, authorizes the payment 
of mileage for the use of an employee’s own automobile only when 
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the use of the automobile is authorized in advance of the use and 
payment on that basis is more economical and advantageous to the 
United States. 11 Comp. Gen. 155. When the use on a mileage 
basis is authorized between specified points and the authorization is 
accompanied by an administrative certificate that travel by such 
means is more economical and advantageous to the United States, 
such certificate is not ordinarily questioned by this office when the 
travel is performed in accordance with such orders. However, 
where, as in the present case, a general travel order is issued pur- 
porting to authorize travel by public conveyance or by personally- 
owned automobile on a mileage basis and the traveler uses both 
methods on the same trips the prior administrative finding of econ- 
omy and advantage cannot generally be accepted and it becomes 
necessary to establish with respect to the particular portion of the 
trip on which the automobile was used that such a mileage basis was 
more economical and advantageous to the United States. It may be 
stated, also, that the fact that Mr. Naumer’s automobile may have 
been available for use by other employees is not for consideration in 
determining his rights under the mileage act which contemplates the 
use by the employee personally. However, in view of your report 
with respect to the necessity for the use by the employee of his auto- 
mobile in continuing his travel after reaching Milwaukee, further 
consideration will be given his voucher if returned for preaudit. 

With respect to your request that this office certify for payment 
all vouchers covering travel heretofore performed by personally- 
owned automobiles and common carrier, you are informed that the 
individual cases involving travel performed under circumstances 
similar to the present one may be resubmitted with appropriate ex- 
planation and statement of facts, with a comparative statement of 
the cost of travel by common carrier where material, whereupon 
such action will be taken as may be warranted. 

In the matter of future travel orders the wording suggested in 
your submission would appear acceptable to cover cases similar to 
the present one. 13 Comp. Gen. 387. 

Your question numbered 1 is answered in the affirmative. With 
respect to questions 2 and 3, your attention is invited to the following 
extract from the decision of March 21, 1934, A-54061: 

* * * Obviously, a travel order authorizing travel generally by common 
carrier but, also stating that the employee may use his personally-owned auto- 
mobile at a stated rate per mile and that it has been determined that such 
method of travel, that is, by automobile, is more economical and advantageous 
to the United States, is inconsistent as if the travel to be performed by auto- 
mobile is the more economical and advantageous to the Government then no 


travel by common carrier should be authorized as it is always the duty of an 
employee to travel by the most economical and advantageous route * * 
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(A-81190) 


RENTAL AND SUBSISTENCE ALLOWANCES—COMMISSIONED WAR- 
RANT OFFICERS NOT ISSUED CREDITABLE RECORD CERTIFICATES 


A commissioned warrant officer not issued a certificate of creditable record, 
who, because of the saving clause in the act of February 16, 1929, 45 Stat. 
1186, continues in receipt of warrant oflicer’s pay, is entitled only to rental 
and subsistence allowances of a warrant officer, those of the first period. 


Anes Corrie General Elliott to the Secretary of the Navy, November 
8, 1 $ 


There has been received your letter of October 20, 1936, as follows: 


Section 1 of the act approved February 16, 1929 (45 Stat. 1186-1187; 37 
U. S. C., see. 5), amended the twelfth paragraph of section 1 of the act ap- 
proved June 10, 1922 (42 Stat. 627), by striking out the provision relative to 
the pay of commissioned warrant officers on the active list with creditable 
records after six and twelve years’ commissioned service and substituting 
therefor the following: 

“Commissioned warrant officers with creditable records on the active list 
shall receive pay as follows: During the first ten years of commissioned serv- 
ice, the pay of the second period; after ten years of commissioned service, the 
pay of the third period; after twenty years of commissioned service, the pay 
of the fourth period.” 

The eighth paragraph of section 1 of the act approved June 10, 1922 (42 Stat. 
625; 37 U. S. C., see. 1), provides: 

“The pay of the first pay period shall be paid to all other officers whose pay 
is provided for in this section.” 

Under the original provisions of the act of June 10, 1922, commissioned war- 
rant officers during the first six years of commissioned service were entitled 
to the pay and allowances of the first pay period, subject to the right to the 
saved pay of a warrant officer in the case of those commissioned warrant officers 
who had been appointed from warrant officer. Commissioned warrant officers 
with creditable records were entitled to the pay and allowances of the second 
pay period after six years of commissioned service and the pay and allowances 
of the third pay period after twelve years of commissioned service. The above- 
quoted amendment of February 16, 1929, provides for the pay and allowances 
of the second, third, and fourth pay periods for commissioned warrant officers 
with creditable records on the active list during the first ten years of commis- 
sioned service, after ten years of commissioned service, and after twenty years 
of commissioned service, respectively, subject, however, to limitations on total 
pay and allowances in the second and fourth pay periods otherwise provided 
for in the cited act of February 16, 1929. 

Chief Pay Clerk James F. Yoes, U. 8. Navy, who was appointed a commis- 
sioned warrant officer from July 20, 1924, is now being paid the saved pay of a 
warrant officer, $189 per month, and the allowances of the second pay period, 
i. e., rental allowance $60 per month and subsistence allowance $36 per month. 
The records of the Bureau of Supplies and Accounts of the Navy Department 
show that Yoes has been paid this rate of pay and allowances since April 1, 1935, 
as shown by duplicate payrolls of the Naval Training Station, San Diego, Cali- 
fornia, and it is assumed that he has been paid the allowances of the second pay 
period for sometime prior thereto. It appears that such payments have been 
passed by the General Accounting Office in the audit of the accounts of the 
disbursing officers involved for a number of years. 

An advance decision is requested as to the allowances which may properly be 
paid to a commissioned warrant officer who has not been issued a certificate of 
creditable record, as in the case of Chief Pay Clerk Yoes. The disbursing officer 
carrying the accounts of Chief Pay Clerk Yoes has been advised of the submis- 
sion of this question for decision and, in view of the doubt involved on the ques- 
tion of allowances, to credit Chief Pay Clerk Yoes with the allowances of the 
first pay period pending the decision herein requested. 

Due to the fact that the allowances of the second pay period have been paid 
to Chief Pay Clerk Yoes for a number of years and apparently without question 
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in the audit of accounts, it is requested that, if it is held that he is entitled under 
the law only to the allowances of the first pay period, your decision be not made 
retroactive and that payments made prior to October 1, 1936, accordingly be not 
questioned in the accounts of the disbursing officers concerned. 


Paragraph 12 of section 1 of the act of June 10, 1922, 42 Stat. 627, 
provides: 

* * * Commissioned warrant officers on the active list with creditable rec- 
ords shall, after six years’ commissioned service, receive the pay of the second 
period, and after twelve years’ commissioned service, receive the pay of the third 
period: Provided, That a commissioned warrant officer promoted from the 


grade of warrant officer shall suffer no reduction of pay by reason of such 
promotion. * * * 


This was amended by the act of February 16, 1929, 45 Stat. 1186, 
1187, to read as follows: 

Commissioned warrant officers with creditable records on the active list shall 
receive pay as follows: During the first ten years of commissioned service, the 
pay of the second period; after ten years of commissioned service, the pay of 
the third period; after twenty years of commissioned service, the pay of the 
fourth period: Provided, That a commissioned warrant officer promoted from 


the grade of warrant officer shall suffer no reduction of pay by reason of such 
promotion. * * * 


Section 4 of the act of February 16, 1929, provides: 


That nothing contained herein shall be construed so as to reduce the pay, 
allowances, emoluments, or other benefits, including the benefits of the act of 
June 10, 1926, Forty-fourth Statutes at large, page 725, that any person now in 
the service is receiving at the date of the passage of this act. 

Under the law prior to the amendment a commissioned warrant 
officer promoted from the grade of warrant officer is saved any “re- 
duction of pay” by reason of such promotion. Under section 11 of 
the act of June 10, 1922, 42 Stat. 630, warrant officers of the Navy 
are eutitled to the same money allowances for subsistence and rental 
of quarters as authorized for commissioned officers receiving the pay 
of the first period. Under section 1 of the act of June 10, 1922, a com- 
missioned warrant officer promoted from warrant officer is entitled 
to continue to receive his rate of pay as a warrant officer if his pro- 
motion to chief warrant officer would result in a reduction of pay. 
Also, under that act the measure of money allowances for subsistence 
and quarters is based on the officer’s period pay. Neither under the 
act of 1922 nor the act of 1929 is a commissioned warrant officer with- 
out a creditable record during his first six or ten years’ service as 
such entitled to any pay other than such as is saved to him as a war- 
rant officer. Under the law the money allowances for subsistence and 
quarters to which chief warrant officers are entitled are based on the 
officer’s pay period. Unless entitled to pay as a chief warrant officer, 
he is not entitled to allowances as such. In the case of Chief Pay 
Clerk Yoes, under the saving clause as to reduction of pay in the act 
of June 10, 1922, he is entitled to continue to receive his warrant offi- 
cer’s pay after twelve years’ service at $168 per month while on 
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shore duty and $189 per month on sea duty; also the allowances au- 
thorized for a warrant officer. Being without any right to pay as a 
commissioned warrant officer, Chief Pay Clerk Yoes has no right to 
allowances as such, but under the saving clause in the act of June 10, 
1922, he is entitled to continue to receive the pay and allowances of a 
warrant officer to which he was entitled when commissioned except 
that his rate of pay since February 16, 1929, is not reduced when on 
shore duty. 

Pay roll tracings show that Chief Pay Clerk Yoes was credited 
the money allowances of a warrant officer (that authorized for com- 
missioned officers receiving first period pay) to March 31, 1935. 
The law is not ambiguous and there is no basis for a construction 
that would authorize for this officer money allowances in excess of 
that prescribed for a warrant officer. The fact that beginning with 
April 1, 1935, without any change of status, Chief Pay Clerk Yoes 
has been illegally credited money allowances due a chief warrart 
officer entitled to second period pay and that such illegal credits 
have not been detected in the audit affords no basis for allowing such 
erroneous credits inclusive of accounts not yet audited, Chief Pay 
Clerk Yoes should be required to refund all money allowances re- 
ceived by him in excess of the amount authorized for a warrant 
officer. 


(A-59705) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES 


Exchange losses on salary payments converted for expenditure abroad by 
officers and employees traveling, but not stationed in foreign countries, are 
for computation on the basic rate applicable to the country in which the 
conversion is actually made, and by deducting from amounts so converted 
the total of any per diem in lieu of subsistence and exchange loss thereon, 
salary exchange losses being computed only upon the excess conversion. 


a Comptroller General Elliott to the Secretary of State, November 20. 
1 . 


. 


Reference is had to your letter of November 3, 1936, as follows: 


Reference is made to this Department's letter of May 20, 1985, in regard to 
the payment of exchange losses to officers and employees while traveling under 
general orders and not assigned to a particular country, and to a decision 
of the then Comptroller General, A-59705 of May 28, 1985, based on that 
inquiry. 

The question presented by the Department was, in substance, as follows: 

“In view of the uncertainty which exists as to the basic rate to be used 
in computing currency appreciation losses, that is, the one established for the 
country in which the check or draft is cashed or the one established for the 
country or countries in which the officer was at the time the salary and al- 
lowances accrued, I would appreciate an early expression of your views in 
order that the assistant district accounting and disbursing officer may be 
properly instructed by telegraph.” 
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The decision under reference holds, in connection with the payment of 
exchange losses in the circumstances cited, as follows: 

“Reimbursement of salary losses, therefore, incurred by an officer or em- 
ployee traveling, but not stationed in a foreign country is to be confined to 
amounts actually converted for expenditure and must therefore be based upon 
evidence of actual conversion and at the rate of exchange at which the 
conversion was effected.” 

The district accounting and disbursing officer at Paris now requests a clari- 
fication of that decision and states: 

“Conversions of a check at the bank are not made at basic rates, and to be 
on the safe side this office has in the past prorated salaries as well as per 
diems. As the franc was one of the most favorable rates, the prorating of 
checks cashed in Paris was profitable to the Government. Now, with the de- 
valued rate, this will no longer be so generally the case, and it is respectfully 
requested that the Comptroller General be solicited to clarify his decision 
and give a ruling as to the basic rate to be used for the salaries of those without 
a definite post of assignment abroad.” 

It is the Department’s understanding of the decision quoted above that, in 
the circumstances cited, the basic rate to be used in computing exchange losses 
is that basic rate which is applicable to the country wherein the conversion 
of the salary check is effected; and that it is not necessary to prorate the 
salaries as suggested by the district accounting and disbursing officer. For 
example, an employee traveling under general orders and not assigned to a 
particular post spends the first twenty-five days of the month of September 
in France and the last five days in England. In such case, the salary would 
have accrued to the employee on September 30 on which date the conversion 
of his salary check is effected in England. If the Department’s understanding 
is correct, the basic rate applicable to that country, and not to France, is the 
one to be used in computing the exchange loss. 

I shall appreciate your advice whether this understanding is in accordance 
with the decision referred to in order that specific instructions may be issued 
to the District Accounting and Disbursing Officer at Paris. 


The computation of exchange losses upon conversion of salary pay- 
ments for expenditure abroad in the case of officers and employees 
traveling but not stationed in foreign countries should be on the basic 
rate applicable to the country in which the conversion is actually 
made. 

In connection with the computation of loss upon salary payments 
converted for expenditure abroad, there should not be overlooked 
the requirement that there must first be dedueted from the amounts 
converted for expenditure the total of any per diem in lieu of sub- 
sistence and exchange loss thereon, the loss upon salary payments 
being computed only upon the excess conversion. A~-74738, October 
1, 1936. 





(A-61544) 


APPROPRIATIONS—REQUIREMENT FOR STATUTORY PROVISION FOR 
PREVIOUSLY PERMITTED EXPENDITURES — COMMEMORATIVE 
POSTAGE STAMP SALE EXPENSES 


Moneys appropriated for the fiscal year 1937 by the act of June 23, 1936, 49 
Stat. 1850, for the manufacture and distribution of stamps and stamped 
paper may not be used for expenses of postal officials detailed to post offices 
to supervise the first day sale of commemorative postage stamps, the lan- 
guage of said act being broader than that of prior acts concerning which 
it had been held long previous to the passage of the 1937 act, that such 
charges might be made only to include June 30, 1936, in the absence of 
specific statutory authority. 








DECISIONS OF THE ACTING COMPTROLLER GENERAL 511 


Acting Comptroller General Elliott to the Postmaster General, November 21, 
1936: 


There was received your letter of August 27, 1936, as follows: 


Reference is made to the letter from your office under date of June 17, 1935 
(A-61544), advising that after June 30, 1986, further payments would not be 
approved from the appropriation “manufacture of postage stamps and stamped 
paper” to cover the expenses of postal officials detailed to post offices to super- 
vise the first-day sale of commemorative postage stamps. 

It has been a matter of convenience in the past to pay these expenses from 
this appropriation, since the amounts involved have not been large, and for 
the further reason that information has not been available in advance on which 
to base estimates for a special appropriation. We shall, therefore, be pleased 
to continue this procedure if found not to be in conflict with the wording of the 
appropriation for the current fiscal year, which has been modified to cover 
necessary allowances for distribution. 

The act of March 15, 1934, 48 Stat. 446, 447, appropriating for the 
needs of the Post Office Department for the fiscal year ending June 
30, 1935, provided: 

For manufacture of adhesive postage stamps, special-delivery stamps, books 


of stamps, stamped envelopes, newspaper wrappers, postal cards, and for coil- 
ing of stamps. * * * 


For pay of agent and assistants to examine and distribute stamped envelopes 
and newspaper wrappers, and expenses of agency. * * * 


The acts of May 14, 1935, 49 Stat. 240, and June 23, 1936, 49 Stat. 
1850, appropriating for the fiscal years ending June 30, 1936, and 
June 30, 1937, respectively, provide: 

Manufacture and distribution of stamps and stamped paper; For manufac- 
ture of adhesive postage stamps, special-delivery stamps, books of stamps, 
stamped envelopes, newspaper wrappers, postal cards, and for coiling of 
stamps, and including not to exceed $22,100 for pay of agent and assistants to 


examine and distribute stamped envelopes and newspaper wrappers, and for 
expenses of agency, * * * 


It will be noted that the act of March 15, 1934, supra, appropriat- 
ing for the fiscal year 1935, contained two separate items, one for 
manufacturing and another for distributing, and that the appro- 
priation acts for 1936, and 1937, swpra, combined the two items into 
one under the appropriation heading, “Manufacture and distribution 
of stamps and stamped paper.” The language of the current appro- 
priation thus formed is plain. It is no broader with respect to the 
expenses in question than the provisions of the appropriation for 
the fiscal year 1935. The expense of distribution is authorized with 
respect to stamped envelopes and newspaper wrappers, only, thus 
precluding the use of the appropriation for the expense of distribu- 
tion of commemorative stamps or any other stamps not attached to 
envelopes or newspaper wrappers. 

Accordingly, and in view of the notice contained in the decision 
of June 17, 1935, you are informed that the appropriation in ques- 
tion for the fiscal year 1937, is not available for the expense 
proposed. 
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(A-81264) 


STATUTORY CONSTRUCTION—FEDERAL AID TO STATES FOR 
VOCATIONAL EDUCATION 


Opinions of individual members of Congress, expressed in debate, are not for 
consideration in construing a statute, nor is it permissible to refer to 
committee reports, etc., preceding the enactment of a statute to change the 
plain implication of its words or to construe a statute contrary to its 
plain terms. 

Federal payments to States, etc., for vocational education are authorized under 
the act of June 8, 1936, 49 Stat. 1488, if and when an appropriation is made 
available therefor, only on condition, and to the extent, that Federal funds 
are matched by State or local funds on the basis stipulated in the act, but 
a State need not match 50 percent of its minimum or entire potential 
Federal allotment to be entitled to Federal aid. 


se a General Elliott to the Secretary of the Interior, November 
1, 1936: 


There has been considered your letter of October 24, 1936, as 
follows: 


May I request your decision upon two questions concerning the expenditure 
of funds authorized by the act of June 8, 1936 (Public, No. 673—74th Congress.) 
entitled “An Act to provide for the further development of vocational education 
in the several States and Territories.” 

(1) Will the failure of a State to comply with the matching provisions of 
section 1 of the act of June 8, 1936, preclude the State from receiving that 
portion of its potential allotment which is not to be matched by State funds? 

(2) Does the final proviso of section 1 of the act of June 8, 1936, prevent 
the preceding provision for periodic increases of the percentage of the Federal 
grant to be matched by State funds from operating with reference to the mini- 
mum allotment of $60,000, to which each State is entitled? 

The first question arises because of an ambiguity in the requirement of the 
statute that the several States and Territories “match by State or local funds, 
or both, 50 percentum of the appropriations authorized under the provisions 
of this section until June 30, 1942, * * *.” This language may mean that 
50 percent of the total allotment to a State is available unconditionally and 
50 percent is available if and when matched by State funds, or it may mean 
that the entire grant to a State is conditional upon a State contribution in an 
amount equal to 50 percent of the amount to be received from the United 
States. , 

On the face of the statute it would seem that the latter interpretation is 
more reasonable. The last proviso in section 1 requires a matching ef 50 
percent of a stipulated minimum allotment to each State. This would not be 
consistent with an unconditional grant of 50 percent of the much larger allot- 
ments which are possible under this section. The same interpretation is sug- 
gested by the provision of section 6 of the act, that “the appropriations made 
by this act * * * shall be subject to the same conditions and limitations 
as the appropriations made by” the vocational education law of February 23, 
1917 (39 Stat. 929). Under the earlier statute a State can get no funds for 
vocational education unless it shall contribute an equal amount of its own 
funds. Thus, it is arguable that the new statute, in incorporating the “limi- 
tations” of the 1917 act, contemplates the preservation of the scheme under 
which the entire Federal grant is conditional upon State contribution, although 
the amount of such contribution is expressly reduced. 

On the other hand, some of the language used in the House of Representatives 
during debate upon the present bill (SO Cong. Rec. 8191-8207) lends color to 
the contention that Congress contemplated the possibility of Federal aid with- 
out any State contribution. Thus, Mr. Tarver in explaining the measure stated 
that the bill “provides that a certain proportion of these funds shall be made 
available to the State without matching” (at pages 8192-3). Later he referred 
to the provision now in question as “requiring that 50 percent of this money 
shall be allocated without being matched by the States” (at page 8200). How- 
ever, such language is itself ambiguous and is not necessarily inconsistent with 
the interpretation suggested in the preceding paragraph. 
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I have assumed that, whatever your decision may be upon this first ques- 
tion, a State will not be required to match 50 percent of its entire potential 
Federal allotment, or even 50 percent of its minimum allotment, to be entitled 
to some Federal aid under section 1. On the contrary, it is the view of this 
Department that any contribution by a State within the limits of its potential 
allotment will entitle that State to receive twice that amount out of the Federal 
appropriation. Will you confirm this construction if it is correct? 

The final proviso of section 1 under which the second question arises ex- 
pressly provides for the matching of 50 percent of the stipulated minimum allot- 
ment to each State, but no mention is made of any periodic increase in the 
State contribution. However, the minimum allotment and the appropriation 
authorized therefor are part of the larger sum of $12,000,000 which may be 
appropriated annually for vocational education, as provided in the first sentence 
of the section. That first sentence contains the general provision for periodic 
increases in the required State contribution and in terms applies to “the appro- 
priations authorized under this section.” This language would seem to embrace 
the subsequent provision for a minimum allotment. That subsequent provision 
will be consistent with the language which precedes it if the requirement that 
50 percent of the minimum’ allotments be matched by the State is interpreted 
as being applicable only until June 30, 1942, after which date the general 
requirement of larger State contributions becomes operative. 

In view of the fact that appropriations for vocational education are now 
being considered in the preparation of many State budgets, I am very anxious 
to be able to give an authoritative answer to the questions presented in this 
submission as soon as possible. For this reason your decision upon these 
questions is requested at the earliest convenient date. 


In connection with the matching provisions of section 1 of the act 
you refer to certain discussions in the House of Representatives with 
respect thereto. While there was some discussion in connection with 
consideration and passage of the bill by the House of Representa- 
tives, the discussions concerning the matching provisions, for the 
most part, dealt with a certain rejected amendment which, if passed, 
would have required the matching of the entire amount to be allotted 
by the Government. 

It is a well-established rule of statutory construction that opinions 
of individual Members of Congress, expressed in debate, are not for 
consideration in construing a statute (Aldridge v. Williams, 3 How. 
9) and that it is not permissible to refer to committee reports, etc., 
preceding the enactment of a statute, to change the plain implica- 
tion of the words of the statute (Cincinnati v. United States, 242 
U. S. 470) or for the purpose of construing a statute contrary to its 
plain terms (Penn. R. R. Co. v. International Coal Co., 230 U. S. 
184). See also, 11 Comp. Gen. 380; 14 td. 638, and 15 id. 582. 

An examination of the legislative history of the present act dis- 
closes that a bill, H. R. 8211, was introduced in the House of Repre- 
sentatives May 24, 1935, containing the provision “that the several 
States and Territories shall not be required to match more than 50 
per centum of the appropriations authorized under the provisions 
of this section prior to July 1, 1941”, with no separate provision with 
respect to matching any part of the minimum allotment of funds to 
any State or Territory. A bill, H. R. 8809, introduced July 10, 1935, 
contained the following provision: “That the several States and Ter- 
ritories shall not be required to match the minimum allotments to 
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the several States and Territories nor more than 50 per centum of 
all other appropriations in excess of such minimum allotments 
authorized under the provisions of this section.” The bill, H. R. 
12120, which finally became the act here in question, contained, when 
originally introduced April 1, 1936, the provision “that the several 
States and Territories shall not be required to match more than 50 
per centum of the appropriations authorized under the provisions 
of this section” with no separate provision for matching any part of 
the minimum allotment. When said bill was reported to the Com- 
mittee of the Whole House, April 6, 1936, the last above-quoted 
provision had been stricken therefrom. And in the bill as finally 
enacted June 8, 1936, 49 Stat. 1488, it was provided, in section 1, 
as follows: . 


That for the purpose of providing for the further development of vocational 
education in the several States and Territories there is hereby authorized to be 
appropriated for the fiscal year beginning July 1, 1937, and annually thereafter, 
the sum of $12,000,000: Provided, That the several States and Territories shall 
be required to match by State or local funds or both 50 per centum of the appro- 
priations authorized under the provisions of this section until June 30, 1942, 
60 per centum for the year ending June 30, 1943, 70 per centum for the year 
ending June 30, 1944, 80 per centum for the year ending June 30, 1945, 90 
per centum for the year ending June 30, 1946, and annually thereafter 100 per 
centum of the appropriations authorized under the provisions of this section. 
One-third of this sum each year shall be allotted to the States and Territories 
in the proportion that their farm population bears to the total farm population 
of the United States and Territories, according to the United States census last 
preceding the end of the fiscal year in which any such allotment is made, and 
shall be used for the salaries and necessary travel expenses of teachers, super- 
visors, and directors of agricultural subjects in such States and Territories. 
One-third of the sum appropriated for each fiscal year shall be allotted to the 
States and Territories in the proportion that their rural population bears to the 
total rural population of the United States and Territories, according to the 
United States census last preceding the end of the fiscal year in which any such 
allotment is to be made, and shall be used for the salaries and travel expenses 
of teachers, supervisors, and directors of home-economics subjects in such 
States and Territories. One-third of the sum appropriated for each fiscal year 
shall be allotted to the States and Territories in the proportion that their non- 
farm population bears to the total nonfarm population of the United States and 
Territories, according to the United States census last preceding the end of the 
fiscal year in which any such allotment is to be made, and shall be used for the 
salaries and necessary travel expenses of teachers, supervisors, and directors of 
trade and industrial subjects, in such States and Territories: Provided further, 
That the allotment of funds to any State or Territory for each of the three 
purposes enumerated in this section shall be not less than a minimum of $20,000 
for any fiscal year, 50 per centum of which shall be matched by State or local 
funds or both, and there is hereby authorized to be appropriated for the fiscal 
year beginning July 1, 1937, and annually thereafter the sum of $175,000, or so 
much thereof as may be needed, which shall be used for the purpose of providing 
the minimum allotments to the States and Territories provided for in this section. 


Section 6 of the act provides that the appropriations authorized 
under said act “shall be in addition to,and shall be subject to the 
same conditions and limitations as, the appropriations made by the 
act” of February 23, 1917, 39 Stat. 929, with certain exceptions, and 
section 9 of the said act of February 23, 1917, contained a provision 
as follows: 


* * * The moneys expended under the provisions of this act, in coopera- 
tion with the States, for the salaries of teachers, supervisors, or directors of agri- 
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cultural subjects, or for the salaries of teachers of trade, home economics, and 
industrial subjects, shall be conditioned that for each dollar of Federal money 
expended for such salaries the State or local community, or both, shall expend 
an equal amount for such salaries; * * * 


In the light of the requirements of previous legislation involving 
vocational education and the legislative history of the present act, 
there seems little, if any, room for reasonable doubt as to the meaning 
and legal effect of the language used with respect to the matching 
provisions of said section 1 of the act. 

Your first question is answered in the affirmative. That is to say, 
payments of the authorized allotment in each case, if and when an 
appropriation is made available therefor, are authorized only on con- 
dition and to the extent that the Federal funds are matched by State 
or local funds on the basis stipulated in the act. Your view that a 
State will not be required to match 50 percent of its entire potential 
Federal allotment, or even 50 percent of its minimum allotment, to be 
entitled to some Federal aid under section 1 and that any contribution 
by a State within the limits of its potential allotment will entitle that 
State to receive twice the amount of such contribution out of the 
Federal appropriation, is correct. 

Your second question is not properly for answering categorically 
by this office at this time because, insofar as it affects the expenditure 
of Federal funds, such question cannot arise until July 1, 1942. If 
there be doubt as to whether, beginning with the fiscal year 1943, there 
shall be an increase in the per centum of the minimum allotments to 
be matched by State or local funds, and it is desirable for purposes 
of administration to have that doubt resolved before funds to cover 
the allotments for the fiscal year 1943 are appropriated, the matter 
should be presented to the Congress for clarification. 

You are advised accordingly. 


(A-81192) 


CANAL ZONE—STATUS—QUARTERS, ETC., FOR CIVILIAN OFFICERS 
AND EMPLOYEES STATIONED IN FOREIGN COUNTRIES 


The Canal Zone is not a foreign country within the meaning of the act of 
June 26, 1930, 46 Stat. 818, authorizing the furnishing, without cost, of 
living quarters, etc,, or an allowance in lieu thereof, to “civilian officers 
and employees of the Government having permanent station in a foreign 
country.” 


Set General Elliott to the Secretary of State, November 23,. 


There has been received your letter of October 21, 1936, as follows = 


There is enclosed a copy of a letter from the Secretary of the Navy, dated 
September 28, 1936, requesting that certain cities in the Canal Zone be classified’ 
for the purpose of granting allowances for rent, heat, light, and fuel under 
the provisions of the act of June 26, 19380 (46 Stat. 818). 
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I shall appreciate your decision whether the Canal Zone may properly be con- 
sidered as coming within the purview of the legislation referred to above for 
the purpose indicated. 


The act of June 26, 1930, 46 Stat. 818, provides: 


That under such regulations as the heads of the respective departments con- 
cerned may prescribe and the President approve, civilian officers and employees 
of the Government having permanent station in a foreign country may be fur- 
nished, without cost to them, living quarters, including heat, fuel, and light, 
in Government-owned or rented buildings and, where such quarters are not 
available, may be granted an allowance for living quarters, including heat, fuel, 
end light, notwithstanding the provisions of section 1765 of the Revised Statutes 
(U. 8. C., title 5, sec. 70): * 

A foreign country was defined by Mr. Chief Justice Marshall and 
Mr. Chief Justice Story to be “one exclusively within the sovereignty 
of a foreign nation and without the sovereignty of the United 
States.” The Boat Eliza, 2 Gall. 4, Fed. Cas, No. 4,846; Zaber v. 
United States, 1 Story 1, Fed. Cas. No. 13,722; The Ship Adventure, 
1 Brock, 235, 241, Fed. Cas. No. 93; United States v, Rice, 4 Wheat. 
246. This definition was affirmed in DeLima v. Bidwell, 182 U. S. 1, 
180, and Faber v. United States, 157 Fed, Rep. 140. See also Words 
and Phrases, Second Series, 608. 

In the light of this definition a brief consideration of the treaty 
under which the United States acquired jurisdiction over the Canal 
Zone together with the legislation enacted by the Congress incident 
thereto is necessary in order to determine whether the said zone prop- 
erly may be considered as a “foreign country” within the meaning 
of the act of June 26, 1930, supra. 

On June 28, 1902, Congress passed an act, 32 Stat. 481, known as 
the Spooner Act, entitled “An act to provide for the construction of 
a canal connecting the waters of the Atlantic and Pacific Oceans.” 
It authorized the purchase of the rights of the New Panama Canal 
Company of France in the uncompleted canal and its holdings of the 
stock of the Panama Railroad Co. It further provided: 

That the President is hereby authorized to acquire from the Republic of 
Colombia, for and on behalf of the United States, upon such terms as he 
may deem reasonable, perpetual control of a strip of land, * * * and the 
right to use and dispose of the waters thereon, and to excavate, construct, and 
to perpetually maintain, operate, and protect thereon a canal, * * * which 
control shall include the right to perpetually maintain and operate the Panama 
Railroad, * * * and also jurisdiction over said strip and the ports at the 
ends thereof to make such police and sanitary rules and regulations as shall be 
necessary to preserve order and preserve the public health thereon, and to estab- 
lish such judicial tribunals as may be agreed upon thereon as may be necessary 
to enforce such rules and regulations. 

The cited act created a commission through whom the President 
was to do the work. Thereafter Panama revolted from Colombia 
and was recognized by the United States, and on November 18, 1903, 
made a treaty with the United States (33 Stat. 2234) granting a 
right-of-way and transferring perpetual control of the Canal Zone 
to the United States. The treaty provides in part as follows: 
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Article II 


The Republic of Panama grants to the United States in perpetuity the ase, 
occupation, and control of a zone of land and land under water for the con- 
struction, maintenance, operation, sanitation, and protection of said Canal of 
the width of ten miles * * * with the proviso that the cities of Panama 
and Colon and the harbors adjacent to said cities, which are included within 
the boundaries of the zone above described, shall not be included within this 
grant, * * © 


* * * * * * * 


Article III 


The Republic of Panama grants to the United States all the rights, power, 
and authority within the zone mentioned and described in article II of this 
agreement and within the limits of all auxiliary lands and waters mentioned 
and described in said article Il which the United States would possess and exer- 
cise if it were the sovereign of the territory within which said lands and waters 
are located to the entire exclusion of the exercise by the Republic of Panama 
of any such sovereign rights, power, or authority. 


The act of April 28, 1904, 33 Stat. 429, authorized the President to 
make payments under the treaty to the Republic of Panama and to 
“take possession of and occupy on behalf of the United States”, in 
accordance with the aforementioned treaty, a zone as defined therein. 
It also provided that, pending the establishment of a temporary 
government in the Canal Zone: 

* * * all the rights, powers, and authority granted by the terms of said 
treaty to the United States shall be vested in such person or persons and shall 
be exercised in such manner as the President shall direct for the government 
of said zone * * *, 

Under this act, the President took possession of the zone and di- 
rected that the Canal should be constructed and the zone governed 
by him through the Panama Canal Commission under the Secretary 
of War. See McConaughey v. Morrow, 263 U.S. 39, 45. 

The Panama Canal Act, “An act to provide for the opening, main- 
tenance, protection, and operation of the Panama Canal, and the 
sanitation and government of the Canal Zone”, approved August 24, 
1912, 37 Stat. 560, provides in part: 


Seo. 2. That all laws, orders, regulations, and ordinances adopted and promul- 
gated in the Canal Zone by order of the President for the government and sani- 
tation of the Canal Zone and the construction of the Panama Canal are hereby 
ratified and confirmed as valid and binding until Congress shall otherwise 
provide. The existing courts established in the Canal Zone by Executive order 
are recognized and confirmed to continue in operation until the courts provided 
for in this act shall be established. 


Section 4 of the above act provided that when the construction 
of the Canal “shall be sufficiently advanced toward completion” the 
President was authorized to discontinue the Isthmian Canal Commis- 
sion and to thereafter complete and govern the Canal Zone “through 
a governor of the Panama Canal” and such other persons as might 
be necessary. “All other persons necessary for the completion, care, 
management, maintenance, sanitation, government, operation, and 
protection of the Panama Canal and Canal Zone shall be appointed by 
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the President, * * * but salaries or compensation fixed hereunder 
by the President shall in no instance exceed by more than 25 per 
centum the salary or compensation paid for the same or similar serv- 
lees to persons employed by the Government in continental United 
States.” 

On or about January 1, 1922, the Canal Zone authorities, acting in 
conformity with an order of the President, dated December 3, 1921, 
discontinued the practice, which had been followed during the period 
of construction of the Panama Canal—at a time when living condi- 
tions on the Isthmus had not reached a state of normaley—of furnish- 
ing civilian employees living quarters, etc. This action was upheld in 
McConaughey v. Morrow, 263 U. S. 39, which decided that under ex- 
isting law and regulations applicable to the Canal Zone, employees 
thereof were not entitled to any allowances with respect to quarters, 
etc., not enjoyed by civilian employees in continental United States. 

Section 12 of the act of August 24, 1912, provides: 

That all laws and treaties relating to the extradition of persons accused of 
crime in force in the United States, to the extent that they may not be in 
conflict with or superseded by any special treaty entered into between the 
United States and the Republic of Panama with respect to the Canal Zone, and 
all laws relating to the rendition of fugitives from justice as between the several 
States and Territories of the United States, shall extend to and be considered in 
force in the Canal Zone, and for such purposes and such purposes only the Canal 
ssa mont be considered and treated as an organized territory of the United 

The promulgation of regulations and the enactment of laws dealing 
with questions relating to the Canal Zone necessarily are affected by 
matters of legislative policy. In the construction of acts of Congress 
varying widely in scope and purpose the Canal Zone has been treated, 
in certain instances and for specific purposes, in the light of a foreign 
territory. Under section 1 of the act of February 5, 1917, 39 Stat. 
874, the ports of said zone are deemed to be foreign ports for immigra- 
tion purposes. The act of August 21, 1916, 39 Stat. 527, authorizes the 
relief of American seamen in the Canal Zone on the basis of relief to 
such seamen in foreign countries. 5 Comp. Gen. 647. See also the 
Luckenbach Steamship Company v. United States, 280 U. S. 1738, 
holding that ports in the Canal Zone are to be regarded as foreign 
ports within the meaning of section 4009, Revised Statutes, relating 
to compensation for transporting mails. Again, the act of March 2, 
1905, 33 Stat. 843, provides that all laws affecting imports from for- 
eign countries shall apply to imports from the Canal Zone. In section 
12 of the Panama Canal Act, swpra, the Canal Zone was treated as an 
organized territory of the United States for the sole purpose of apply- 
ing thereto the laws of the United States relating to the extradition of 
persons accused of crime. 

In numerous instances and for reasons equally cogent, laws have 
been enacted and regulations or orders promulgated in which for 
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the purposes involved no clear distinction has been drawn between 
the Canal Zone and continental United States; and in the construc- 
tion of such laws and regulations the accounting officers and the 
courts are in agreement therewith. By Executive letter of May 9, 
1904 (Minutes of Isthmian Canal Commission, p. 57), the antigam- 
bling laws of the United States were made applicable to the Canal 
Zone. By order of the Secretary of War issued March 12, 1907, by 
authority of the President, there were extended to the Canal Zone 
the patent, trade-mark, and copyright laws of the United States. 
The act of February 27, 1933, 47 Stat. 1159, specifically stipulated 
that such laws should have the same force and effect in the Canal 
Zone as in continental United States. The act of June 15, 1917, 40 
Stat. 231, relating to crimes under the neutrality laws provides that 
the term “United States” shall include the Canal Zone. Also, the 
War Department Appropriation Act of August 24, 1912, 37 Stat. 
576, provides that thereafter the “laws allowing increase of pay to 
officers and enlisted men for foreign service shall not apply to serv- 
ice in the Canal Zone, Panama, * * *.” See 23 Comp. Dec. 82. 
Compare 22 Comp. Dec. 500. See also 26 Comp. Dec. 525; 13 Comp. 
Gen. 441; 15 td. 528 and 15 td. 36, in which latter decision it was 
held that the Canal Zone “must be considered as included in the 
broad term ‘territories and possessions’ of the United States as used 
in section 2 of the Emergency Relief Appropriation Act of 1935.” 

As to the legislative policy actuating the acts relating to importa- 
tions and immigration from the Canal Zone to the United States, 
mention may be made of the fact that under the treaty with the 
Republic of Panama the United States in 1904 exercised certain 
rights as to imports into the Canal Zone and that under a modus 
vivendi negotiated by the then Secretary of War, Hon. William H. 
Taft, with the authorities of the Republic of Panama, provision was 
made for “complete free trade between the Canal Zone and the Re- 
public of Panama, both of persons and merchandise.” See letter of 
the Secretary of War transmitting the First Annual Report of the 
Isthmian Canal Commission, December 1, 1904, Washington, Gov- 
ernment Printing Office, 1905, at pages 6 and 16. 

‘The United States exercises by virtue of article 3 of the afore- 
mentioned treaty a jurisdiction within said zone as complete as “if 
it were the sovereign” therein “to the entire exclusion of the exercise 
by the Republic of Panama of any such sovereign rights, powers or 
authority.” See Wilson v. Shaw, 204 U. S. 24 at pages 31 and 33 
where the Supreme Court in an opinion by Mr. Justice Brewer, 
used the following language : 

* * * Tt is enough to say that the efforts of De Lesseps failed. Since 


then Panama has seceded from the Republic of Colombia and established a new 
republic which has been recognized by other nations. This new republic has 
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by treaty granted to the United States rights, territorial and otherwise. * * * 
Page 31. 

Other provisions of the treaty add to the grants named in these two articles 
{2 and 3] further guaranties of exclusive rights of the United States in the 
construction and maintenance of this canal. It is hypercritical to contend that 
the title of the United States is imperfect, and that the territory described does 
not belong to this Nation, because of the omission of some of the technical terms 
used in ordinary conveyances of real estate. 


Accordingly, you are advised that the Canal Zone may not be con- 


sidered as a foreign country within the meaning of the act of June 
26, 1930, supra. 


(A-81364) 


INDIAN SCHOOLS AND HOSPITALS IN ALASKA—DISPOSITION OF 
MISCELLANEOUS REVENUES 


Miscellaneous revenues derived from schools conducted by the Indian Service 
in Alaska, not required by existing law to be otherwise disposed of, may be 
deposited into the Treasury to the credit of “Indian Moneys, Proceeds of 
Labor”, but revenues derived from hospitals of the Indian Service in 
Alaska, unless conducted as an activity of an Indian reservation, agency, 
or school, are for depositing as miscellaneous receipts. 


dvting Comptroller General Elliott to the Secretary of the Interior, November 
4, 1936: 


There has been received your letter of October 30, 1936, as follows: 


Under date of March 16, 1931, the Alaska School Service and the Alaska 
Medical Service, which had hitherto been under the administration and super- 
vision of the Office of Education, were transferred to the administration and 
supervision of the Office of Indian Affairs. Since that date, the schools and 
hospitals for Indians and Eskimos in Alaska have been administered on the 
same basis as the schools and hospitals for Indians in the States. One excep- 
tion, however, has been that all moneys collected at Indian schools and hospitals 
in Alaska have been deposited into the Treasury as “Miscellaneous receipts.” 

By the act of May 1, 1936 (Public, No. 538, 74th Congress), certain provi- 
sions of the Indian Reorganization Act of June 18, 1934 (48 Stat. 984), were 
made applicable to Indians in Alaska. The Solicitor for the Interior Depart- 
ment has held on a number of occasions that the Indians and Eskimos in 
Alaska are wards of the Government and occupy the same general status in 
relation to the Federal Government as do the Indians of the States. The 
schools and hospitals in Alaska under the Office of Indian Affairs are operated 
for the benefit of the Indians and Eskimos; there is a separate system of 
schools in Alaska under Territorial supervision for the benefit of white children. 
The schools and hospitals under the Office of Indian Affairs in Alaska at which 
collections are made, as referred to above, are distinctly Indian schools and 
Indian hospitals. For this reason, it is believed that the act of May 17, 1926, 
is applicable to them. 

In view of the foregoing, your opinion is requested as to whether or not 
collections of revenue made at Indian schools and hospitals in Alaska are sub- 
ject to disposition under the provisions of the act of May 17, 1926 (44 Stat. 
560), which authorizes the deposit into the Treasury under the caption “Indian 
moneys, proceeds of labor,” of all miscellaneous revenues derived from Indian 


reservations, agencies, and schools, not required to be disposed of otherwise by 
existing law. 


Section 1 of the cited act of May 17, 1926, 44 Stat. 560, provides 
as follows: 


That hereafter all miscellaneous revenues derived from Indian reservations, 
agencies, and schools, which are not required by existing law to be otherwise 
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disposed of, shall be covered into the Treasury of the United States under the 
caption “Indian moneys, proceeds of labor”, and are hereby made available for 
expenditure, in the discretion of the Secretary of the Interior, for the benefit 
of the Indian tribes, agencies, and schools on whose behalf they are collected, 
subject, however, to the limitations as to tribal funds, imposed by section 27 
of the act of May 18, 1916 (Thirty-ninth Statutes at Large, page 159). 

In view of the provisions of section 3 of the act of August 24, 1912, 
37 Stat. 512, declaring that the Constitution of the United States and 
all the laws thereof which are not locally inapplicable shall have the 
same force and effect within the Territory of Alaska as elsewhere in 
the United States, the provisions of the 1926 act are applicable in 
Alaska to the extent there are in the Territory Indian reservations, 
agencies, and schools under the jurisdiction of the Secretary of the 
Interior. 

As stated in your letter, the Office of Indian Affairs since 1931 has 
administered the schools and hospitals conducted in Alaska for the 
benefit of the natives under the annual appropriations providing for 
support and education, medical and sanitary relief of the Eskimos, 
Aleuts, Indians, and other natives of Alaska. But the language of 
said annual appropriations specifically recognizes the commonly ac- 
cepted distinction between the Indians and the various other native 
races in Alaska, each of which inhabits, to a certain extent, a distinct 
region within the Territory. While section 13 of the Indian Reor- 
ganization Act of June 18, 1934, 48 Stat. 984, and section 1 of the act 
of May 1, 1936, 49 Stat. 1250, provide that certain sections of the 
Reorganization Act shall apply to Alaska, and section 19 of the 
Reorganization Act provides that for the purposes of that act Eski- 
mos and other aboriginal peoples of Alaska shall be considered In- 
dians, such provisions cannot operate to fix the status of Eskimos 
and other non-Indian natives of Alaska as Indians within the pur- 
view of other laws. 

However, in view of the fact that each of the schools conducted by 
the Indian Service in Alaska is open to (nonwhite) natives of what- 
ever race, including Indians, and of the apparent intent of the act of 
May 17, 1926, to extend the authority therein granted to all activities 
of the Indian Service of the classes therein enumerated, said act prop- 
erly may be taken as authority for depositing the miscellaneous reve- 
nues derived from such schools in Alaska and not required by existing 
law to be otherwise disposed of, into the Treasury to the credit of 
“Indian moneys, proceeds of labor.” 

What has been said above with reference to schools has no applica- 
tion to the question of proper disposition of revenues of hospitals con- 
ducted by the Indian Service in Alaska. The act of May 17, 1926, has 
to do only with “Indian reservations, agencies, and schools” and since 
the provisions of the act constitute a limitation on the requirements of 
sections 3617 and 3618, Revised Statutes, for the deposit of moneys 
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received for the use of the United States into the Treasury as miscel- 
laneous receipts, said provisions are not applicable to hospitals other 
than those conducted on or in connection with an Indian reservation, 
agency, or school. In this connection it is understood that the Indian 
agency system does not exist in Alaska and that, with a few exceptions, 
there are no Indian reservations in the Territory, although section 2 of 


the act of May 1, 1936, supra, authorizes you to designate certain areas 
in Alaska as Indian reservations. 


Accordingly, it must be held that the revenues of hospitals of the 
Indian Service in Alaska not conducted as an activity of an Indian 
reservation, agency, or school should continue to be deposited and 
covered into the Treasury as miscellaneous receipts. 

The question presented is answered accordingly. 


(A-67159) 


ST. ELIZABETHS HOSPITAL—PENSIONER INMATES—MONETARY 
BENEFITS 


The acts of February 20, 1905, 33 Stat. 731, and February 2, 1909, 35 Stat. 592. 
remain in full force and effect as to hospitalized or domiciled insane vet- 
erans where the Administrator of Veterans’ Affairs directs that full pension 
benefits due said inmates be paid to the Superintendent of St. Elizabeths 
Hospital, except the provision as to the withholding of any amount from 
said pension moneys for the pensioner’s beard and maintenance where pay- 
ment therefor is otherwise provided for by statute, or where only that 
portion of the pension intended for the pensioner’s personal benefit is 
paid over to the superintendent, in which latter event, the act relating to 
distribution of pension received is not for application except as to any 
surplus remaining at time of pensioner’s death. 

Matters of dependency of relatives of pensioner inmates of St. Elizabeths Hos- 
pital, for use in the disbursement of pension moneys paid over to said 
institution under the act of February 2, 1909, 35 Stat. 592, may be obtained 
from the Veterans’ Administration, but the final determination as to the 
status of dependency in such cases rests with the Secretary of the Interior. 

The administering of the provisions of the act of February 2, 1909, 35 Stat. 592, 
requires that checks received by the Superintendent of St. Elizabeths 
Hospital from the Veterans’ Administration on account of hospitalized pen- 
sioners bear identifying information as to the class of benefit covered. 

“Compensation” for service-connected disabilities paid to the Superintendent of 
St. Elizabeths Hospital in the case of World War veterans hospitalized in 
said institution, is “pension” within the meaning of the act of February 2, 
1909, 35 Stat. 592. 

The requirement in the act of February 2, 1909, 35 Stat. 592, that “during the 
time that any pensioner shall be an inmate of the Government Hospital 
for the Insane, all money due or becoming due upon his or her pension shall 
be paid * * * to the Superintendent or disbursing agent of the hos- 
pital” is not for application to competent inmates. The matter as to 
whom such payments are to be made, whether direct to the competents, 
or otherwise, is one for administrative consideration. 

The unexpended portions of pension moneys received by the Superintendent 
of St. Blizabeths Hospital in connection with hospitalized pensioners and 
deposited to “Personal Funds of Patients, St. Blizabeths Hospital, Trust 
Fund”, should be transferred to “Pension Money, St. Elizabeths Hospital, 
Trust Fund.” 
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The action required by decision of May 21, 1936, 15 Comp. Gen. 1015, that 
“pension moneys when received by the Superintendent should be deposited 
under the title of ‘Pension Money, St. Elizabeths Hospital, Trust Fund’, 
and not to ‘Personal Funds of Patients, St. Blizabeths Hospital, Trust 
Fund’”, may not be further deferred. 

There is no authority for returning to the Veterans’ Administration any portion 
of pension or other funds to the credit of a pensioner inmate of the St. 
Elizabeths Hospital either during the lifetime of the inmate or upon 
his death, such funds being for disposition under the act of February 2, 
1909, 35 Stat. 592, and regulations thereunder, except to the extent that 
other statutes are for application, such as in the case of inmates com- 
mitted by the United States Soldiers’ Home, as to which the disposition 
is as set forth in 15 Comp. Gen. 61; id. 498. 


Acting Comptroller General Elliott to the Secretary of the Interior, November 


Reference is had to your letter of September 22, 1936, presenting 
for consideration the matter set forth in a letter dated August 27, 
1936, to you, by the assistant to the Superintendent, St. Elizabeths 
Hospital, as follows: 


Under date of May 21, 1936, the Comptroller General, in reply to your letter 
of March 21, 1936, transmitting copy of a communication from the hospital 
of February 20, 1986, pertaining to the method in which pension money should 
be handled at Saint Blizabeths Hospital, held that the act of February 2, 
1909, with certain exceptions, continued to be recognized as a law and that the 
regulations of the Secretary of the Interior of May 1, 1909, as amended, 
promulgating and construing certain features of said law, are applicable to 
the inmates of Saint Elizabeths Hospital receiving pensions, with certain noted 
exceptions, namely, that in those cases where there is no statutory provision 
for the payment of board and maintenance for the pension inmates from pub- 
lic or special funds under Federal control, and that the pension may be paid 
to committees or guardians by the Director of the Veterans’ Administration 
instead of, as under the law, in all cases the full amount of the pension being 
paid to the Superintendent. Further, that only part of the pension may be 
paid to the Superintendent, the balance being retained to be paid directly 
to the individual beneficiaries, committees or guardians, or for other purposes 
within the discretion of the Director of the Veterans’ Administration. 

In interpreting the decision of the Comptroller General of May 21 we are 
confronted with other decisions, such as December 13, 1935, A-67159, the same 
appeal number as that of May 21, 1936, October 21, 1933, A-50550, July 23, 
1935, A-50550, and May 27, 1935, ‘A-59000. 

Some of the differences to be noted are: What is to be construed as pen- 
sion? What is compensation? What should be carried in personal funds, 
and how would the hospital have a knowledge of the base of remittances? 
In this connection it might be explained that it was formerly the practice of 
setting up a voucher or claim containing the names of the various inmates 
in Saint Elizabeths Hospital who would be entitled to a pension and under 
what act, and the old Pension Office, and later the Veterans’ Administration, 
sent one check covering the whole list. Later the Veterans’ Administration, 
while continuing this practice, sent individual checks for the new beneficiaries 
of the Veterans’ Administration for such items as compensation, insurance, etc., 
these being sent direct to the Superintendent and being made out to the order 
of Saint Elizabeths Hospital, the Superintendent of Saint Elizabeths Hospital, 
or the disbursing officer. Many checks, where patients were considered compe- 
tent for this purpose although inmates of Saint Elizabeths Hospital, were sent 
direct to the patients. When the hospital authorities become aware of the 
patients receiving these checks an effort is made to have them endorse the 
same, to be deposited in the Treasury of the United States and on the books 
of the hospital to their personal credit, for their sole use. In many cases, 
as the hospital has no authority to open the mail of patients, these checks 
have been received by the patients and turned over to relatives or friends, or, 
if the patient had city parole, deposited in some financial institution within 
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the city. Lately the practice of sending checks to the hospital has changed 
and instead of sending one check for a whole list of patients, individual checks 
for each patient on the list, containing 274 names, are now sent to the hos- 
pital. These checks have no information nor statement written or printed 
thereon which shows what may be the basis of such payments. There is no 
way to determine whether a check is in payment of pension, what 
is known as compensation, insurance, or coneurrent allowances, such as re- 
ceived only by Navy patients. Unless further information is given it would 
seem to be impracticable, if not impossible, to comply with the law as decided 
by the Comptroller General in decisions made of depositing pensions within 
the pension account and personal funds in the personal fund account. 

In the decision of July 23, 1935, A-50550, the-Comptroller General has stated 
that funds left to their credit by deceased inmates who were admitted to the 
Lospital upon the order of the governor of the U. 8. Soldiers’ Home, pursuant 
to the act of July 7, 1884, 23 Stat. 213, should be paid to the U. S. Soldiers’ 
Home, Washington, D. C., for disposition by said home, inasmuch as under 
the law his expense and maintenance at the hospital were required to be paid 
from the soldiers’ home fund. Pursuing this line of thought further, would 
that mean that any inmate of the hospital who was a beneficiary or member 
of the U. S. Soldiers’ Home at the time of his commitment, and admitted under 
the act named, and who receives pension, that a certain part of said pension 
should be set aside to reimburse the soldiers’ home for the maintenance 
advanced by said home; or does it mean only that in case of death, if said 
inmate should leave funds of this class to his credit, not set aside for his 
board, that such balances should be credited to the home to reimburse it for 
advances for maintenance? Pursuing this line of inquiry further, would the 
same condition apply to inmates of the hospital committed by the District Com- 
missioners, the expense of whose maintenance at the hospital was paid from 
the District of Columbia appropriation, and would similar condition apply to the 
beneficiaries of the U. S. Public Health Service or other sources that may 
maintain the expense of hospitalization of a beneficiary? 

The Comptroller General, in his decision of July 23, 1935, A-50550, states that 
the funds to the credit of certain named individuals are not for disposition 
pursuant to the provisions of the act of June 30, 1906, 34 Stat. 730, or for 
returning to the Veterans’ Administration, 27 Comp. Dec. 240, but on the con- 
trary, are for disposition under other applicable statutes as heretofore indi- 
cated. Considering this line of inquiry, is it to be understood that money 
received by the hospital from the Veterans’ Administration, whether pension 
or other funds, cannot be returned to the Veterans’ Administration, or does this 
apply solely to pension funds? 

The hospital has transmitted to the Comptroller General's office claims sub- 
— by dependent beneficiaries of inmates who have been drawing pension, 
as follows: 








Date submitted Claimant Amount 





These people are anxious to secure this money, claiming in some cases that 
they are in dire need of funds for maintenance. Possibly the settlement of 
these claims depend to some extent upon the decisions of the questions trans- 
mitted herewith. 

In order to have a more definite understanding, so that the work of this office 
might be expedited and coordinated with that of the Veterans’ Administration 
and the Treasury Department, I have the honor to transmit a statement con- 
taining about seven questions and respectfully ask that you forward these, 
with inclosures, to the General Accounting Office and request that they give us 
a decision in reference thereto at the earliest practical date. * * 
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The seven cases listed in the letter, supra, were disposed of in deci- 
sions to you, A-79146, dated August 28, 1936, 16 Comp. Gen, 197, and 
A~79147, dated September 11, 1936. It is believed that these deci- 
sions cover many of the points raised in the above-quoted letter. 
However, there will be considered here the seven questions presente 
in the statement referred to in the concluding paragraph of the above 
letter, and the questions will be considered in the order stated, as 
follows: 

Question No. 1 


The act of February 2, 1909, 35 Stat, 592, provided that all money due or 
becoming due upon the pension of an inmate of Saint Elizabeths Hospital shall 
be paid by the pension agent to the superintendent or disbursing agent of Saint 
Elizabeths Hospital, and that the disbursing agent shall in turn deposit these 
funds in the Treasury of the United States, and draw therefrom under the 
direction of the superintendent, the money drawn to be disbursed for the benefit 
of the pensioner under regulations prescribed by the Secretary of the Interior. 
In accordance with this act, regulations were prescribed by the Secretary of 
the Interior under date of May 1, 1909, a copy of which is herewith enclosed. 
Full force and effect were given to these regulations through June 30, 1983. 

This procedure was changed, however, beginning with July 1933, when the 
Administrator of Veterans’ Affairs began sending to Saint Elizabeths Hospital 
only the portion of the pension intended for the sole use and benefit of the 
pensioner, usually at the rate of $6 or $15 per month. A specific case will help 
to illustrate what happened prior to June 30, 1933, and what happened after 
that date. 

Pension was sent to Saint Elizabeths Hespital for Daniel W. Alexander, an 
insane pensioner, at the rate of $60 per month up to and including June 30, 1933, 
ef which, under the regulations promulgated by the Secretary of the Interior, 
only one-sixth, or $10 per month, was reserved for the sole use and benefit of 
the pensioner, $30 was sent to the dependent wife, and $20 was set aside for 
board. Beginning with July 1983 only $15 per month was sent to the hospital 
for Daniel W. Alexander, all of which was intended for the sole use and benefit 
of the pensioner, Note that the effect was that the patient received more than 
was granted under the regulations of the Secretary of the Interior. 

Certain portions of the Comptroller General's decision to the Administrator 
of Veterans’ Affairs, dated December 13, 1935 (A-67159), particularly the last 
paragraph on page 4, continued at top of page 5, would seem to indicate that 
the Administrator of Veterans’ Affairs has the right to apportion pensions to 
dependent relatives and pensioners at his own discretion. However, in Comp- 
troller General’s decision to the Secretary of the Interior, dated May 21, 1936 
(A-67159), the paragraph in the middle of page 6 would seem to indicate thar 
the act of February 2, 1909, 35 Stat. 592, is still in effect, with the exception 
of the portions which allow the hospital to deduct from the pension for board 
and maintenance of the pensioner while an inmate of Saint Elizabeths Hospital. 
At the present time there are statutory provisions for the payment for board 
and maintenance of every inmate of Saint Elizabeths Hospital from public or 
special funds under Federal control. It would seem that the portion of the 
above-mentioned act of February 2, 1909, requiring that all moneys due or 
becoming due on the pension of an insane inmate of Saint Elizabeths Hospital 
is no longer effective, having been superseded by Veterans’ Regulations No. 6 
(C), which provide, among other things, that the Administrator of Veterans’ 
Affairs may exercise his discretion as to what portion, if any, of an inmate's 
pension shall be sent to the chief officer of the institution. If the Administrator 
of Veterans’ Affairs can set aside a part of an act, cannot he set aside the whole 
act, and, if so, should not the regulations be promulgated by the Administrator 
of Veterans’ Affairs instead of by the Secretary of the Interior? 

Since the hospital is no longer to be allowed to deduct from pensions for the 
pensioner’s board and maintenance, it will be necessary to have new regula- 
tions concerning the disposition of these funds issued. The question now 
arising is: Shall regulations concerning the disbursement of pension money 
paid to the Superintendent of Saint Elizabeths Hospital be issued by the 
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Secretary of the Interior, or is the issuance of these regulations now within 
the province of the Administrator of Veterans’ Affairs? In this connection, 
it would be very helpful if the hospital could obtain an analysis showing what 
portions of the acts of February 20, 1905, and of February 2, 1909, are still 
in full force and effect, and how will the act of August 12, 1935 (49 Stat. 608), 
affect this. 


As stated in decision of December 13, 1935, 15 Comp. Gen. 498, it 
is within the discretion of the Administrator of Veterans’ Affairs, in 
the case of hospitalized or domiciled insane veterans, whether pay- 
ment of pension benefits due them is to be made to the superintendent 
of St. Elizabeths Hospital, or otherwise. Therefore, it would ap- 
pear that the acts of February 20, 1905, and of February 2, 1909, are 
in full force and effect as to those cases where the Administrator of 
Veterans’ Affairs, in the exercise of his discretion, directs that full 
pension benefits due the particular inmates be paid to the superin- 
tendent of St. Elizabeths Hospital, except that the provision re- 
lating to the withholding of any amount from pension moneys for 
the pensioner’s board and maintenance cost is not operative in those 
cases where payment therefor from public or special funds under 
Federal control, is otherwise provided for by statute—A-67159, May 
21, 1936, 15 Comp. Gen. 1015—and except, also, where the Veterans’ 
Administration pays to the superintendent only that portion of the 
veteran’s pension intended for his personal benefit, in which event 
the act relating to distribution of pension received is not for appli- 
cation except as to any surplus remaining at time of the pensioner’s 
death. 

The situation here is not one where the Administrator of Veterans’ 
Affairs can set aside a part of an act as appears to have been as- 
sumed in the last sentence of the penultimate paragraph of question 
no. 1 above quoted. The regulations alluded to are those fixed in 
Executive orders issued pursuant to the provisions of title I of the 
act of March 20, 1933, 48 Stat. 8, and, by virtue of section 19 of said 
act, the regulations issued by the President under that title of the 
act “which are in effect at the expiration of two years after the date 
of enactment of this act shall continue in effect without further 
change or modification until the Congress by law shall otherwise 
provide”, thus giving the Regulations in question here the same 
status as law—said Regulations, so far as here applicable, having 
been in effect for more than 2 years and not having been changed 
or modified by the Congress. Hence, the 1909 act must be given full 
force and effect except to the extent it has been later modified, and 
such situation, so far as here material, was covered at some length in 
decision of December 13, 1935, 15 Comp. Gen. 498. 


Question No, 2 


It is presumed that the function of determining the facts of dependence of 
relatives of pensioners who are inmates of Saint Elizabeths Hospital will now 
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devolve upon the Veterans’ Administration, who have all the machinery for 
making the necessary investigations, their findings to be submitted to the See- 
retary of the Interior for his approval. If such will not be the case, we would 
like to be so informed. 


In view of the provisions of the act of July 3, 1930, 46 Stat. 1016, 
which authorized the President to transfer the duties, powers, and 
functions vested by law in the Bureau of Pensions, etc., into an 
establishment denominated, “Veterans’ Administration”—which 
transfer was effectuated by Executive Order No. 5398, dated July 21, 
1930—it would appear legal and proper for your Department to 
obtain facts in respect of dependency of relatives of pensioners who 
may be inmates of St. Elizabeths Hospital from the Veterans’ 
Administration, but the final determination of the status of depend- 
ency would appear to rest with the Secretary of the Interior where 
the pension payment of the particular inmate comes within the 
1909 statute—see answer to question no, 1—said statute, providing, 
so far as applicable, that “such pension money shall be by said 
superintendent or disbursing agent disbursed and used, under regu- 
lations to be prescribed by the Secretary of the Interior for the bene- 
fit of the pensioner, and, in case of a male pensioner, his wife, minor 
children, and dependent parents”, etc. 


Question No. 3 


At the present time, approximately three hundred checks are received each 
month from the Veterans’ Administration. On practically all of these checks, 
in the space designated “object for which drawn” appears simply the word 
“veterans.” If the hospital is to account for these funds properly, it is essen 
tial that all checks be fully identified as to the class of money they represent, 
such as pension, compensation, naval concurrent funds, etc., as only pension 
funds are to be administered under the provisions of the act of February 2, 
1909, and the regulations issued thereunder. In the absence of clear identifica- 
tion of these funds, it has been the practice of the hospital to account for all 
funds received from the Veterans’ Administration as “pension.” While there 
might be very little difference in the disposition of such funds while the patient 
is living, the fact that they were considered as “pension” instead of “personal 
funds” might make a very material difference in their disposition after the 
patient’s death. 


For the purpose of administering the provisions of the 1909 act 
it is essential that your Department be furnished with proper in- 
formation to identify the class of benefits covered by any particular 
check received by the superintendent of St, Elizabeths on account 
of a hospitalized pensioner. An independent investigation will be 
conducted by this office relative to the feasibility or practicability 
of having the Division of Disbursement, Treasury Department, insert 
on this class of checks a proper legend showing the particular class 
of benefit for which the check is issued, such as “pension”, “insur- 
ance” “compensation”, etc., the legend, “veterans”, not appearing to 
be sufficiently descriptive or adequate. In the meantime it would 
appear proper for your Department to call upon the Veterans’ Ad- 
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ministration for.information showing, in each such case, the class ot 
benefit to which the hospitalized beneficiary is entitled. 

There is noted the statement made that “only pension funds are to 
be administered under the provisions of the act of February 2, 1909, 
and the regulations issued thereunder.” In this connection your atten- 
tion is invited to the answer to question no. 4 in the decision of De- 
cember 13, 1935, 15 Comp. Gen. 498, 507, holding that “compensation” 
is pension within the meaning of the acts of July 1, 1902, 32 Stat. 546, 
and June 25, 1910, 36 Stat. 736. What was said in that decision with 
respect to said acts would seem to apply with equal force to compen- 
sation payments made to the superintendent of Saint Elizabeths Hos- 
pital as to inmates coming within the purview of the 1909 act. 


Question No. 4 


In the case of certain pensioners who are inmates of Saint Elizabeths and are 
considered competent by the Veterans’ Administration, pension checks are sent 
to them directly, and are then endorsed by the pensioners for deposit through 
the financial office of the hospital into the United States Treasury. Shall these 
funds, when received, be considered as pension funds or personal funds? In this 
connection, see 4 Comp. Gen. 311. 

Except, possibly, in the case of private patients admitted into Saint 
Elizabeths Hospital under the provisions of sections 4853 and 4854, 
Revised Statutes (24 U. S. C. 204), it is not understood under what 
authority competent veterans are admitted into the hospital—particu- 
larly having in view the purpose for which the hospital was estab- 
lished. See section 4838, Revised Statutes, as amended by the act of 
July 1, 1916, 39 Stat. 309 (24 U.S. C. 161). However, assuming that 
the veterans embraced under this question, i. e., competent veterans, 
have been properly admitted into the hospital, it is not understood 
how pension checks which, it is stated, are sent to them directly may 
be considered “moneys received by the superintendent” or “funds 
which may be intrusted to the latter” for whieh the superintendent is 
required to keep an accounting within the meaning of the 1909 act. 
The requirement of the 1909 act that “During the time that any pen- 
sioner shall be an inmate of the Government Hospital for the Insane, 
all money due or becoming due upon his or her pension shall be paid 
* * * to the superintendent or disbursing agent of the hospital” 
would appear to apply to insane inmates and not to competent in- 
mates. Should, for sound administrative reasons, it be deemed advis- 
able to have checks of this class sent direct to the superintendent (i. e., 
in his care) rather than direct to the payees, the matter would appear 
one for taking up by your Department with the Veterans’ Administra- 
tion for consideration and action. 


Question No. 5 


In the Comptroller General's decision to the Secretary of the Interior, dated 
May 21, 1936 (A-67159), it is stated on page 7 that pension moneys when re- 
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ceived by the superintendent should be deposited under the title of Pension 
Money, Saint Elizabeths Hospital, Trust Fund, and not to Personal Funds of 
Patients, Saint Elizabeths Hospital, Trust Fund, as has been the custom since 
July 1933 under authority of the Comptroller General's decision to the Secre- 
tary of the Interior, dated October 21, 1933 (A—50550). 

In the interests of uniformity of accounting, it would seem advisable to 
transfer unexpended portions of pension receipts now carried in Personal Funds 
of Patients, Saint Elizabeths Hospital, Trust Fund, from that account to Pen- 
sion Money, Saint Elizabeths Hospital, Trust Fund. If this were to be done, 
it would be necessary to obtain very prompt action on a request for a transfer 
of these funds, as receipts and disbursements under these accounts are occur- 


ring daily. 

In decision A-50550, dated October 21, 1933, there was considered 
the matter of accounting in connection with those cases where, be- 
cause of changed procedure in the Veterans’ Administration, said 
Administration began, in July 1933, sending to Saint Elizabeths 
Hospital only the portion of the pension intended for the sole 
use and benefit of the pensioner and the direction in said decision 
was that such funds were to be accounted for as personal funds of 
patients. However, in this connection the following was said in deci- 
sion to you of August 28, 1936, A~79146, 16 Comp. Gen. 197: 

That decision relates solely to the matter of accounting and is in nowise 
to be construed as being determinative of the rights of claimants to the money 
in said fund. In view of subsequent veterans’ legislation and changes in veter- 
ans’ regulations, as shown, infra, the direction contained in the above decision 
with respect to the matter of accounting for the funds in question is not now 
necessarily fer following. There is for noting, too, the fact that the rate of 


pension here is $60 per month, and the decision, supra, would appear to be no 
authority for depositing the entire amount in the personal fund of the patient. 


. * * * * *. * 


It is presumed that pension moneys paid to the superintendent of St. Eliza- 
beths Hospital are now being deposited as directed in the last sentence of 
the above quote. 

The last sentence of the above-quote alluded to, supra, has refer- 
ence to the direction contained in the decision of May 21, 1936, 15 
Comp. Gen. 1015, that: 


* * * With respect to your second question, therefore, you are advised 


that pension moneys when received by the superintendent should be deposited 
under the title of “Pension Money, St. Elizabeths Hospital, Trust Fund”, and 
not to “Personal Funds of Patients, St. Blizabeths Hospital, Trust Funds.” 


Accordingly, the unexpended portions of pension receipts now car- 
ried in Personal Funds of Patients, Saint Elizabeths Hospital, Trust 
Fund, appears properly for transferring therefrom to Pension 
Money, Saint Elizabeths Hospital, Trust Fund. Such transfer will 
be effected by this office promptly upon proper request therefor. 


Question No. 6 


It is respectfully requested that the necessity of compliance with that portion 
of the Comptroller General’s decision of May 21, 1986 (A-67159), which requires 
that pension moneys when received by the superintendent should be deposited 
under the title of Pension Money, Saint Elizabeths Hospital, be temporarily 
withheld until the entire question of these funds is entirely settled. 

1184™—37-—_-34 
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In view of the decision to you of August 28, 1936, supra, and of 
the decision herein, which appear to settle the questions raised in 
respect of the status of the involved funds, no reason is perceived 


for deferring the action required in the decision of May 21, 1936, to 
you. 


Question No. 7 


In this connection the following question also arises. Should pension or other 
funds received from the Veterans’ Administration by Saint Elizabeths Hospital 
be returned to them at their request during the life of the pensioner? Also, 
should funds of this nature be returned to the Veterans’ Administration at their 
request after the patient’s death? Requests of this nature both during the life 
and after the death of the pensioner are received by the hospital occasionally 
and it is desirable to know what action is permissible under the circumstances. 


Under section 23 (2) of the War Risk Insurance Act, as amended, 
42 Stat. 1374, it was provided, in the case of payments to officers in 


charge of institutions in which compensable veterans were inmates, 
that: 


* * * All funds so held shall be disbursed under the order of the director 
and subject to his discretion either to the chief executive officer of the asylum 
or hospital in which such person is an inmate, to be used by such officer for the 
maintenance and comfort of such inmate, subject to the duty to account to the 
United States Veterans’ Bureau and to repay any surplus at any time remaining 
in his hands in accordance with regulations to be prescribed by the 
director; * * *. 

However, the World War Veterans’ Act of June 7, 1924, 43 Stat. 
607, section 601 of which repealed the War Risk Insurance Act, as 
amended, while providing under section 202 (7) thereof (44 Stat. 
795) for the payment of compensation to the chief officer of an insti- 
tution in which an insane veteran was hospitalized, contained no spe- 
cific direction that any “surplus” at the institution was to be returned 
to the Veterans’ Administration. Neither do the provisions of Vet- 
erans’ Regulations, No. 6 series, issued pursuant to title I of the act 
of March 20, 1933, 48 Stat. 8, appear to contain any specific direction 
that any “surplus” to the account of the insane veteran at the institu- 
tion be returned to the Veterans’ Administration—the only specific 
requirement, apparently, being that payments of benefits to the chief 
officer in the case of insane veterans are “to be properly accounted for 
by said chief officer and to be used for the benefit of such disabled 
veteran.” 

- With respect to inmates properly coming within the purview of the 
1909 act, therefore, there appears no authority—and none has been 
cited—for returning to the Veterans’ Administration any portion 
of pension or other funds to the credit of the inmate at the institu- 
tion either during the lifetime of the inmate or upon his death—the 
disposition of such funds appearing for administering under the 1909 
act. and applicable regulations issued thereunder—except, of course, 
to the extent that other statutes are for application such as in the 
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case of inmates committed to Saint Elizabeths Hospital by United 
States Soldiers’ Home. In this connection, see decision of July 23, 
1935, A-50550, 15 Comp. Gen. 61, with respect to the committing of 
an inmate pensioner by the United States Soldiers’ Home to Saint 
Elizabeths Hospital; also to that part of the answer to question 1 
in decision of December 13, 1935, 15 Comp. Gen. 498, 504, as follows: 

There is seen no possible difficulty in the disposition of pension moneys whether 
paid to a guardian, when one is appointed, or whether part is paid to the chief 
officer of the institution and the balance credited to “Funds due incompetent 
beneficiaries”, where no apportionment is made to dependents—in the former case 
the moneys being for paying over to the personal representative, or in the case of 
escheat to the State, being for crediting to the appropriation, while in the latter 
case the pension moneys being for disposition under the 1902 and 1910 acts, as 
the case might be. 

What was said in the decision, supra, with respect to the 1902 and 
1910 acts would appear to apply with equal force to cases coming 
within the purview of the 1909 act. 

Of course, it is to be understood in connection with this answer that 
a refund may and should be made to the Veterans’ Administration for 
any overpayment disclosed to have been made by said Administration 
on the inmate’s account. 


The questions are answered accordingly. 


(A-75443) 


TRAVEL BY AIR—TEMPORARY DUTY STATIONS—APPLICATION OF 
SALARY SAVINGS TO EXCESS COST OF TRAVEL 


The salary equivalent of the time saved by officers and employees traveling to 
temporary duty stations by air may be applied to the excess cost of such 
travel only where the earlier arrival at the temporary duty station results 
in an earlier return to actual duty at the permanent station, and the amount 
for application may not exceed the amount of salary represented by the addi- 
tional duty time at the permanent station by reason of the earlier return. 


“— eee General Elliott to the Secretary of Commerce, November 


There has been considered your letter of August 27, 1936, requesting 
a decision as to whether the amount of salary for the time saved at an 
employee’s temporary duty station by reason of air travel may be 


allowed as a credit against the excess cost of such travel. Your letter 
is as follows: 


Reference is made to your decision dated June 30, 1936, No. A-75443, setting 
forth the basis on which effect will be given to provisions of article 8 of the 
Standardized Government Travel Regulations amended December 10, 1935, which 
provides that “the amount of the salary of the traveler for the time thus saved” 
may be taken into consideration in comparing the cost of transportation by air 
lines with the cost of transportation by rail plus Pullman. 

It is noted you state that “the salary is payable at the same rate whether the 
employee is traveling or at his official station, and all. that is gained by the 
Government in this respect is the additional time of the employee or the value 
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of his services at his official station resulting from his later departure therefrom 
or earlier return thereto due to travel by air instead of by rail” and that “clearly 
thereisno * * * time saved for Sundays, holidays, Saturday afternoons, or 
other days or parts of days which are not official periods of duty at the employee’s 
station.” 

In connection with the travel duty of employees of the Bureau of Air Com- 
merce, there are instances when there is a saving of the time of the traveler at 
other than his official station. For instance, an employee stationed at St. Louis, 
Missouri, is ordered to Washington for temporary duty. He might leave St. 
Louis by airplane at 10:00 p. m. and arrive in Washington at 7:00 a. m. or 
leave St. Louis by railway at 6: 00 p. m. and arrive in Washington at 12: 00 noon. 
In this instance, there would be no saving of the traveler's time at his official 
station, but the travel by air would make it possible for him to devote one-half 
day to official duty in Washington which would otherwise be spent in travel. 

Advice is respectfully requested as to whether in such an instance, the salary 
of the traveler for the time thus saved may be considered in comparing the cost 
of air line transportation with the cost of transportation by rail plus Pullman. 


The decision of June 30, 1936, 15 Comp. Gen. 1147, is in part as 
follows: 


Paragraph 8 of the Standardized Government Travel Regulations as revised 
December 10, 1935, provides, in part— 

“* * * ‘Transportation by air lines will be allowed, provided the cost 
thereof, less (1) the amount of subsistence allowance saved by more expeditious 
travel, and (2) the amount of the salary of the traveler for the time thus saved, 
does not exceed the cost of rail or steamer transportation and Pullman and/or 
stateroom fare between the points of travel. * * *” 

The obvious purpose of this regulation is to permit air line travel where the 
excess cost thereof is compensated by apparent savings to the Government by 
reason of more expeditious travel. In the matter of subsistence allowance such 
savings are clear and direct where the traveler leaves his official station later or 
returns earlier, or both, than he would had the same travel been performed by 
rail, for the reason that subsistence allowance at a specified rate is allowable only 
for the time the traveler is absent from his official station. This is not true of 
salary payments, however. Salary is payable at the same rate whether the 
employee is traveling or at his official station, and all that is gained by the 
Government in this respect is the additional time of the employee or the value 
of his services at his official station resulting from his later departure therefrom 
or earlier return thereto due to travel by air instead of by rail. 

Under the amended regulation the benefit to the Government in such cases is 
to be measured by “the amount of the salary of the traveler for the time thus 
saved.” Clearly there is no such benefit and no time saved for Sundays, holi- 
days, Saturday afternoons, or other days or parts of days which are not official 
periods of duty at the employee’s station; and, in view of the whole purpose and 
basis of the regulation, the term “the time thus saved” must be construed as 
excluding such periods. Otherwise, the regulations in this respect might be 
viewed as not being so reasonably related to the matter involved as to come 
within the scope of the regulations as authorized by law. 


In the hypothetical case stated in your letter there is no showing of 
any. duty time saved at the employee’s permanent station, but only 
that the air travel made it possible for the employee to begin duty at 
his temporary duty station a half day earlier. Obviously this repre- 
sented no saving to the Government in time or service unless it could 
be further shown that the employee was thereby enabled to complete 
the temporary duty and to return to duty at his permanent station at 
an earlier time, and if this were satisfactorily established the saving 
of duty time would be shown at the permanent duty station, for which 
due credit would be allowable pursuant to the regulations and the 
decision of June 30, 1936, supra. In other words, if the earlier arrival 
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at the temporary duty station merely permits the employee to spend 
the extra time there without the performance of any assigned addi- 
tional duties, or does not result in the earlier completion of the contem- 
plated temporary duty and the earlier return to actual duty at his 
permanent station, there has been no net saving to the Government 
of his service time within the contemplation of the regulations, and, 
hence, no basis for allowing any credit in the amount of his salary 
“for the time thus saved” as an offset against the excess cost of air 
travel. 

Accordingly, the question submitted must be answered in the nega- 
tive, with the qualification that credit may be allowed in such cases 
where it is clearly established that the earlier arrival at the tem- 
porary duty station resulted in the earlier return to actual duty at 
the permanent station, in which instance, of course, the credit may 
not exceed the amount of salary represented by the additiona! duty 
time at the permanent station by reason of the earlier return. 


(A-80013) 


‘CHECKS—NEGOTIATION BY OTHER .THAN INTENDED PAYEE— 
GOVERNMENT LIABILITY 


Where a Government check is drawn in the name given by a former employee 
for official record purposes, and mailed to the address given by a fellow em- 
ployee at the payee’s request, there is no authority in the Government to 
make further payment to the former employee because of the wrongful 
negotiation of the check by another of the same name at the given oddress 
unless and until collection of the amount of the involved check is made 
from the negotiating party. 


Acting Comptroller General Elliott to Wallace Morgan, November 25, 1936: 


Reference is made to your claim for the amount of War Department 
check no. 250818 for $34.84 drawn June 1, 1934, to your order 
(W. Morgan), by R. B. Lord, First Lt., Corps of Engineers, United 
States Army, St. Louis, Mo. 

It appears that the subject check was issued in payment for 11 days’ 
service performed by you during the month of May, 1934, on a river 
and harbor project on the Mississippi River; that while your full 
name is Wallace Morgan you gave your name as W. Morgan for 
official record purposes; that you gave as your address Jacob, IIl.; that 
when you were laid off on May 29, 1934, instead of reporting your 
forwarding address to the foreman direct in accordance with the 
practice and requirements you reported it to a fellow-employee who 
wrongly reported your forwarding address to the administrative office 
as Ava, Ill., instead of Jacob, Ill.; that the check was forwarded to 
Ava, Ill.—the address so reported by your fellow-employee ; and that 
the check was delivered to one Willard Morgan of Ava, IIl., residing 


on RFD No. 4. 
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The facts and circumstances surrounding the receipt and negotia- 
tion of the check by Willard Morgan are stated in the secret service 
report of November 6, 1934, as follows: 


* * * Willard readily admitted receiving subject check as delivered by 
rural carrier to his box at rural home on Rt #4; that he talked over matter 
of subject check with his wife on date received and said he believed the check 
was sent him for back pay due from previous labor on C. W. A. project which he 
worked on from Oct. 1933, to Mar. 30, 19384. That during this employment there 
had been considerable discussion among employees of that C. W. A. work, as well 
as they having signed petitions in order that they might receive 50¢ per hour 
in lieu of 40¢ per hour, the latter amount only received, whereas it was those 
employees’ understanding that employees on other C. W. A. projects were being 
paid 50¢ per hour, hence they felt they were being underpaid and entitled to 
the full amount of 50¢ per hour. That in view of this and the pending action, he 
as well as other C. W. A. employees believed that at some later date they would 
eventually receive the difference in wages. Therefore when this check arrived 
it looked the same as previous government checks he had received from C. W. A. 
work. That on Saturday afternoon he could not cash the check at the locat 
Ava bank and he took his family to Pinckneyville, Ill., and tried to cash the check 
at latter P. O., but Postmaster there said he had just cashed some other checks 
just like it, and was without sufficient cash. That the P. M. suggested he go to 
one of the local stores. That he went to the KROGER STORE, identified him- 
self and they cashed the check and he then bought a supply of groceries and spent 
most of the proceeds and later spent remainder for other necessities for 
his family. That he had no idea this check was intended for someone else until 
some Government officer later approached him re the matter. * * 


In the same report appears the following with respect to the inter- 
view had with you by the secret service agents, respecting your ad- 
dress, etc., 

* * * Wallace Morgan said he had been previously residing near to and 
receiving his mail thru the Jacob, Ill, P. O., until just prior to time this 
check was due him. That he could not recall having received any mail as 
W. Morgan delivered thru the Ava, Ill, P. O., and further stated he had pre- 
viously received his Government checks as W. Morgan and usually signed his 
name as W. Morgan instead of writing out full name of Wallace. 

The criminal phase of the case was referred to the United States 
Attorney at Danville, Ill., for his consideration and in this connec- 
tion it is reported by that office that the facts and circumstances un- 
der which Willard Morgan received and cashed the check did not 
warrant criminal prosecution. 

In decision dated September 28, 1936, A-80013, the Treasurer of 
the United States was authorized to abandon reclamation proceed- 
ings on the subject check on the ground that the cashing indorser, 
Kroger Store, had cashed the check for one properly identified as the 
payee described on the face of the check, thus relieving said cashing 
indorser of any liability on the check. In that same decision, how- 
ever, the Treasurer of the United States was further advised as 
follows: 






It appearing, however, that Willard Morgan has received the proceeds of a 
Government check to which he had no right or title, he is liable er aequo et 
bono to refund such amount to the Government. Accordingly, a debt charge 
will be raised against the wrongful negotiator of the check and collection 
thereof proceeded with in the usua] manner. 
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Up to the present time Willard Morgan has not refunded the 
amount of the check nor any part thereof. 

In view of the fact that the Government drew the check in the 
name which you gave for official record purposes and that it mailed 
the said check to the address given by your fellow-employee in whom 
you had reposed the mission of furnishing your forwarding address, 
it is apparent that the Government may not be charged with any 
negligence in the matter of the issuance and mailing of the check. 
The proximate cause of the delivery of the check to the wrong per- 
son and its negotiation by said person was your failure to give your 
full name for record purposes and your failure personally to give to 
the foreman the correct mailing address to which the check was to be 
forwarded. In such circumstances there is no authority in the Gov- 
ernment to make any further payment in the matter unless and until 
collection of the amount of the involved check from Willard Morgan 
is accomplished. 

Action upon your claim must be accordingly. 


(A-81505) 


CIVILIAN RETIREMENT BENEFITS—GOVERNMENT EMPLOYEES 
SEPARATED AND REINSTATED—PREVIOUS REFUND REPAYMENTS 
AND SUBSEQUENT SALARY DEDUCTIONS 


A Government employee separated from the service, to whom was returned the 
salary withheld under the provisions of the Civil Service Retirement Act, is 
not entitled, upon reinstatement, to the benefits of said act unless and until 
repayment of the amount previously refunded, plus interest covering the 
period of service from date of reinstatement, but salary deductions should 
continue under the reinstatement so long as the employee occupies a position 
within the purview of the retirement act, notwithstanding his failure to 
make the required eligibility payment. 


Ade Gpnotedion General Elliott to William E. Walfhorst, November 27, 


Your letter of November 3, 1936, is as follows: 


I hereby request the honor of your attention and ruling on the following 
questions. 


Statement of facts 


On May 1st, 1920, I was appointed under civil service to the field force of the 
internal revenue agent in charge of Cincinnati, Ohio, as an internal revenue 
inspector and later as an internal revenue agent. 

Effective August ist, 1920, and from each payment, to me as salary, a per- 
centage deduction was taken in order to meet the requirements of the act 
relative to disability, involuntary separation, and annuity. 

As of November ist, 1924, I resigned at the age of thirty-one (31) years to 
take employment with a private business and received a check from the 
Treasury in payment of the salary withheld, plus interest from August Ist, 
1920, to November ist, 1924. 

As of October 15th, 1925, I was reinstated in the service of the Treasury 
Department as an internal revenue agent at the age of thirty-two (32) years. 
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From October 15th, 1925, I have served in the official capacity as an internal 
revenue agent and have been subjected to the percentage deduction from my 
salary allowance in order to meet the requirements of the act relative to dis- 
ability, involuntary separation, and annuity. I have not repaid the amount paid 
to me as the result of my separation from the service November ist, 1924. 


Questions 


(a) Under the above circumstances, am I entitled to the benefits of the act 
relative to disability, involuntary separation, and annuity, or are these privileges 
nullified because I have not made repayment of amount refunded me after my 
separation from the service on November ist, 1924? 

(b) If because I have not made repayment, I am not entitled to the benefits 
of the above act, should the Treasury Department continue to withhold from 
my salary the 3% percent retirement deduction? 


Section 12 (b) of the retirement act of May 29, 1930, 46 Stat. 476, 
provides as follows: 


In the case of any employee to whom this act applies who shall be trans- 
ferred to a position not within the purview of the act, or who shall become 
absolutely separated from the service before becoming eligible for retirement 
on annuity, the amount credited to his individual account shall be returned to 
such employee together with interest at 4 per centum per annum compounded 
on June 30 of each year: Provided, That when any employee becomes involun- 
tarily separated from the service, not by removal for cause on charges of mis- 
conduct or delinquency, the total amount of his deductions with interest thereon 
shall be paid to such employee: And provided further, That all money so re- 
turned to an employee must, upon reinstatement, retransfer, or reappointment 
to a position coming within the purview of this act, be redeposited with in- 
terest before such employee may derive any benefits under this act, except as 
provided in this section, but interest shall not be required covering any period 
of separation from the service. 


This section of the statute answers your question (a), that is, you 
will not be entitled to the benefits of the retirement act unless and 
until you make repayment of the amount refunded plus interest 
covering the period of your service from date of reinstatement. 

Question (0) is answered in the affirmative by section 10 of the 
retirement act which requires deduction from your salary while you 
continue to occupy a position within the purview of the retirement 


act, notwithstanding your failure to make repayment as required by 
section 12 (b), supra. 


(A-81899) 


PATENTS—INFRINGEMENT BY GOVERNMENT CONTRACTORS— 
CONTRACT PAYMENTS THEREAFTER 


Mere notice by a patentee of alleged patent infringements in the performance 
of Government contracts containing no patent indemnity stipulations, and 
in connection with which no patent infringement bonds were furnished, is 
not sufficient to justify the United States in refusing to make payments to 
the respective contractors in accordance with the contract terms. 


Aptis pameotrotier General Elliott to the Secretary of the Treasury, November 
. 1 . y 


There has been received your letter of November 21, 1936, as 
follows: 
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The assistant State procurement officer at San Francisco, California, has 
reported to the Procurement Division of this Department, the receipt of patent 
infringement notices in connection with the performance by Raggio Concrete 
Pipe Company and the San Jose Concrete Pipe Company, both of San Francisco, 
California, of contracts with the Government. A copy of the assistant State 
procurement officer’s letter is transmitted herewith, together with the notice 
from the patentee, Tuerck-MacKenzie Company, dated October 15, 1936, and 
copy of patent no. 1,523,937. 

It will be noted that the contracts in question do not contain the usual 
patent indemnity stipulations; that the contractors have agreed to furnish 
supplemental agreements to provide for the inclusion of such stipulations, which 
however have not yet been executed; and that the contractors have informed 
the State procurement officer that they have been unable to obtain special 
patent infringement bonds. 

It will be further noted that payments due the contractors, as indicated in 
the letter of the assistant State procurement officer, are being withheld, and the 
assistant State procurement officer desires advice prior to the expiration of the 
discount periods as shown in his letter, as to the procedure which he should 
follow in connection with payments now due under three of the contracts, and 
payments which will become due under contract no, ER—TPS—03-13706. 

In view of the fact that substantial discounts are involved and the fact 
that reference of the completed contracts to your office for direct settlement 
would involve delay and possibly result in loss of discounts if it should be 
decided that payments should not be withheld, your decision is requested as to 
whether under the circumstances payments may properly be made under these 
contracts. 

Informal inquiry has disclosed the fact that the contracts referred to by 
the assistant State procurement officer (except unnumbered contract in amount 
$62.40, upon which discount time expires November 30), are on file in your 
office. 

It is requested that the attached notice.from Tuerck-MacKenzie Company 
and the copy of patent be returned to this Department with your reply. 


There have been examined contracts ER-TPS—03-13447 and ER- 
TPS-03-13574, dated September 19 and 29, respectively, with the 
San Jose Concrete Pipe Co., and ER-TPS—03-13706, dated October 
6, 1936, with the Raggio Concrete Pipe Co., but the unnumbered con- 
tract in the amount of $62.40 referred to in your letter has not been 
located in this office. None of the three numbered contracts, supra, 
contained the standard patent clause quoted in 138 Comp. Gen. 173, 
174, and 14 zd. 340. Neither was there furnished in connection with 
any of said contracts a patent infringement bond similar to the one 
quoted in the latter decision. There having been administrative 
failure in this connection to protect the United States against claims 
for alleged infringement of patents, the San Jose Concrete Pipe Co., 
and the Raggio Concrete Pipe Co. are under no legal obligation to 
protect the United States against infringement of patent no. 
1523937—if it be valid—and concerning which alleged infringement 
notice was contained in the letter of October 15, 1936, from Tuerck- 
MacKenzie Co. The notice of alleged infringement contained in the 
letter of October 15, 1936, is not sufficient in itself to justify the 
United States in refusing to make payment to the respective con- 
tractors in accordance with the terms of their contracts. You are 
advised accordingly. 

The papers enclosed with your letter are returned except the copy 
of letter of November 14, 1936, from the California procurement. 
officer. 
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ADVERTISING—TIE BIDS—AWARDS TO REMOTE BIDDERS RATHER 
THAN BY LOT 


Contract awards in cases of identical bids with no particular advantage to the 
United States in the selection of any one bid are required to be by lot, and 
there is no authority for award in such cases to the most remote bidders 
in an attempt to correct an alleged illegal local combination to restrict 
competitive bidding. 


Acting Comptroller General Elliott to the Secretary of the Interior, November 
28, 1936: 

Consideration has been given to your reports of October 31 and 
November 21, 1936, concerning a complaint of the Rocky Mountain 
Architects & Builders Service, Denver, Colorado, and subsequent 
complaint of the Colorado Fuel and Iron Corporation of the same 
city against the procedure followed by the Denver office of the Bu- 
reau of Reclamation in making awards of contracts where the bids 
are equal in amount and there is no other determining consideration 
in the matter. It appears from your report that the practice has 
been followed of awarding the contract in such cases to bidders 
farthest removed from the site and the Denver concerns have com- 
plained with respect thereto that such procedure operated to deprive 
them of any of the contracts. 

While there has been noted your statement that due to the “per- 
sistent failure and refusal of bidders to submit bids on a competitive 
basis”, there had been adopted the procedure of awarding the con- 
tract to that bidder farthest removed from the point where the ma- 
terial was required f. o. b. Government destination, section 3709, 
Revised Statutes, requires contracts to be awarded to the lowest 
responsible bidder, and if there be received bids, all in identical 
amounts and no particular advantage to the United States in select- 
ing any one of the bids, there should be followed the procedure of 
awarding the contract by lot. This office has held that, in view of the 
element of time involved in the shipping to destination, the adminis- 
trative contracting officer may award the contract to a bidder in the 
locality where the work is to be performed or the material is to be 
used so as to effect any possible saving in time. 

If there has been a combination in violation of the anti-trust laws 
to throttle or impede competition through the naming of identical 
bid prices by all of the bidders, there is an established procedure 
for proceeding against such bidders in combination to restrict com- 
petition. That procedure does not include the awarding of contracts 
to the bidder whose cost of performance would be the greatest, in 
an attempt to accomplish the correction of any such combination. 
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Hereafter if the time element is not important and identical bids are 
submitted—both as to quality and price—there should be followed the 
procedure of awarding the contract by lot which will operate to 
prevent the complaints in this case from the Rocky Mountain Archi- 
tects & Builders Service and from the Colorado Fuel and Iron 
‘Corporation. 


(A-81484) 


STATES—FEDERAL AID—SOCIAL SECURITY PAYMENTS AND STATE 
COLLECTIONS FROM ESTATES OF BENEFICIARIES 


The term “estate” as used in section 2 (a) (7) of the Social Security Act, 
approved August 14, 1935, 49 Stat. 620, requiring the prompt payment to 
the United States of one-half of the net amount collected “from the estate 
of any recipient of old-age assistance” under a State plan, means the 
estate of a living recipient as well as one since deceased. 

‘The adjustments in Federal payments to States because of prior excess or 
short payments, required by section 3 (b) (2) of the Social Security Act, 
approved August 14, 1935, 49 Stat. 621, are not intended to cover amounts 
to be paid to the Federal Government under section 2 (a) (7) represent- 
ing one-half of the net amounts collected by a State from the estate of 
any recipient of State old-age assistance and such amounts are to be 
accounted for separately, but, if they are not paid over by the State, they 
may be properly deducted from the next. Federal payment with correspond- 
ing transfer to the proper appropriation, if necessary. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
November 30, 1936: 


There have been considered the questions presented in your letter 
of November 2, 1936, reference JBT: 16: M., as follows: 


It has come to the attention of the Board that, in several of the States 
which have public assistance plans in operation, which were approved under 
titles I, IV, and X of the Social Security Act, monies may be received by 
the State in connection with the plan, by recoveries from recipients of assist- 
ance, or their property, or otherwise. 

Section 2 (a) (7) of the Social Security Act requires as a condition of 
approval by the Board that a State plan for old-age assistance provide that, 
if the State or any of its political subdivisions collects from the estate of any 
recipient of old-age assistance any amount with respect to old-age assistance 
furnished him under the plan, one-half of the net amount so collected shall be 
promptly paid to the United States. 

The Board has adopted the interpretation that this requirement does not 
extend to amounts collected from the recipient himself, or by procedure against 
his property during his lifetime. By the same reasoning as that leading to 
this interpretation the requirement would not extend to collections made 
after recipient’s death from poverty which did not become a part of his estate 
for probate purposes. 

Under sections 3 (b), 403 (b), and 1003 (b), the Secretary of the Treasury 
is authorized and directed to pay Federal funds to each State for reimburse- 
ment on expenditures for assistance made by the State as assistance under 
an approved plan. Federal funds are paid upon certification by the Board. 
It would seem that, upon the theory of reimbursement implicit in the act, the 
monies when paid become State monies. The expenditures by the State, upon 
fraudulent representations of applicants or by mistake, might properly, upon 
recovery, be considered reasons why future estimates should be increased or 
decreased in accordance with the provisions of sections 3 (b) (2), 403 (b) (2), 
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or 1003 (b) (2) of the act; but neither these sections nor any ether provisions 
of the act make specific provision for payments to the United States or for 
adjustments on account of any other monies received by the State. 

Thus, two questions are raised in connection with these provisions: (1) 
Does section 2 (a) (7) of the Social Security Act apply to any collections 
made by a State other than collections from a decedent’s estate, for exanuiple, 
recoveries from recipients of old-age assistance, or from their property, during 
their lifetime, or recoveries from the property of recipients after their death 
where such property did not become a part of the estate? (2) Is the United 
States entitled either to receive an actual payment or to make an adjustment 
downward in the State’s quarterly estimate (in cases other than those where 
payment to the recipient was induced by fraud or mistake) on account of any 
collections by the State or other funds received by the State in connection 
with the plan, in spite of the fact that there is no specific provision under 
titles I, IV, and X for such payments or adjustments? 

We would appreciate an early opinion from you on these questions. 


Section 2 (a) of title I of the Social Security Act, approved Au- 
gust 14, 1935, 49 Stat. 620, provides, in part: 


A State plan for old-age assistance must * * * (7) previde that, if the 
State or any of its political subdivisions collects from the estate of any recip- 
ient of old-age assistance any amount with respect to old-age assistance fur- 
nished him under the plan, one-half of the net amount so collected shall be 
promptly paid to the United States. Any payment so made shall be deposited 
in the Treasury to the credit of the appropriation for the purposes of this title. 


Section 3 (a) and (b) (1) and (2) of the said act further provides: 


(a) From the sums appropriated therefor, the Secretary of the Treasury 
shall pay to each State which has an approved plan for old-age assistance, 
for each quarter, beginning with the quarter commencing July 1, 1985, (1) an 
amount, which shall be used exclusively as old-age assistance, equal to one- 
half of the total of the sums expended during such quarter as old-age assist- 
ance under the State plan with respect to each individual who at the time of 
such expenditure is sixty-five years of age or older and is not an inmate of a 
public institution, not counting so much of such expenditure with respect to 
any individual for any month as exceeds $30, and (2) 5 per centum of such 
amount, which shall be used for paying the costs of administering the State 
plan or for old-age assistance, or both, and for no other purpose: Provided, 
That the State plan, in order to be approved by the Board, need not provide 
for financial participation before July 1, 1937, by the State, in the ease of 
any State which the Board, upon application by the State and after reasonable 
notice and opportunity for hearing to the State, finds is prevented by its con- 
stitution from providing such financial participation. 

(b) The method of computing and paying such amounts shall be as follows: 

(1) The Board shall, prior to the beginning of each quarter, estimate the 
amount to be paid to the State for such quarter under the provisions of clause 
(1) of subsection (a), such estimate to be based on (A) a report filed by the 
State containing its estimate of the total sum to be expended in such quarter 
in accordance with the provisions of such clause, and stating the amount ap- 
propriated or made available by the State and its political subdivisions for such 
expenditures in such quarter, and if such amount is less than one-half of the 
total sum of such estimated expenditures, the source or sources from which 
the difference is expected to be derived, (B) records showing the number of 
aged individuals in the State, and (C) such other investigation as the Board 
may find necessary. 

(2) The Board shall then certify to the Secretary of the Treasury the amount 
so estimated by the Board, reduced or increased, as the case may be, by any 
sum by which it finds that its estimate for any prior quarter was greater or 
less than the amount which should have been paid to the State under clause 
(1) of subsection (a) for such quarter, except to the extent that such sum 
has been applied to make the amount certified for any prior quarter greater 
or less than the amount estimated by the Board for such prior quarter. 
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Provisions substantially identica] with those quoted above from 
section 3 appear in sections 403 and 10038 of the act, 49 Stat. 628 and 
646, respectively. 

The term “estate” appearing in section 2 (a) (7), supra, is not 
defined by any provisions of the act. Its meaning is not always 
uniform in the law in that in certain cases it has been held to refer 
to the estate of a decedent and in others to the estate of a living 
individual. In view of these facts the precise meaning of said term 
can be ascertained only from the context, or the circumstances under 
which it is used, and said term, therefore, should be construed in a 
sense which will tend to accomplish rather than to defeat the purpose 
of the act. The broad purpose of the grants to States for old-age 
assistance is to enable the State to furnish financial assistance to aged 
needy individuals who because of their impecuniosity may be receiv- 
ing aid from the State under an approved State-aid plan. Where 
it develops, therefore, that an individual in receipt of such aid pos- 
sesses an estate of such amount as would, under the State-aid plan, 
constitute a bar to old-age benefits, it follows that payments received 
by the beneficiary in such circumstances constitute improper pay- 
ments thus giving rise to a right in the State to recover back such 
payments. The evident purpose, therefore, of section 2 (a) (7) of 
the statute, supra, is to provide for payment to the Federal Govern- 
ment of a share of all such recoveries, because a portion of the amount 
of the improper payments on account of which the State effects a 
recovery from the estate of the recipient was paid from Federal 
funds granted to the State. That appears an equitable adjustment 
and for the purposes of the act it becomes immaterial whether the 
estate from which collection is made be that of a living recipient or 
of one since deceased. 

With respect to your second question, a careful reading of the act 
discloses that the adjustment provided for under section 3 (b) (2), 
supra, is not intended to cover the matter of reimbursement to the 
Federal Government provided for under section 2 (a) (7) of the act, 
The adjustment provided for under said section 3 (b) (2) relates 
only to estimates for the “prior quarter” and, of necessity, must have 
reference to estimates for the “prior quarter” in respect of errors in 
calculations, correction of data, such as the number of recipients, 
amounts payable to each and such like, whereas the collections 
authorized under section 2 (a) (7) would not necessarily relate to 
the “prior quarter” but to other quarters as well, The provisions of 
section 2 (a) (7) are mandatory in that “one-half of the net amount 
so collected shall be promptly paid to the United States” and that any 
payment so made “shall be deposited in the Treasury to the credit 
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of the appropriation for the purposes of this title.” These mandatory 
provisions must be taken as requiring a separate and distinct account- 
ing to the Federal Government for its share of the collections made 
by the State under said section 2 (a) (7) of the act. Such account- 
ing, unquestionably, will afford a better record than if the collection 
were considered as a basis for any adjustment under the provisions. 
of section 3 (b) (2) of the act such as that suggested in your letter. 
Of course if data has been obtained of State collections which have 
not been accounted for, the share of the United States in such collec- 
tions would be properly for deduction from the next payment to the 
State and the amount so collected be transferred to the credit of the 
proper appropriation if necessary. 
Your questions are answered accordingly. 
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(A-82008) 


TRANSPORTATION—CARLOAD RATES AND MINIMUM WEIGHTS— 
DEDUCTIONS FOR UNDELIVERED PORTION OF SHIPMENT 


A carrier is not entitled to payment of amount deducted as the proportionate 
freight on the weight of a portion of household goods which it failed to 
deliver, notwithstanding the transportation charge as applying on the ship- 

ment was on the basis of carload rate and minimum weight. 


Decision by Acting Comptroller General Elliott, November 30, 1936: 


The New York and Long Branch Railroad has applied for review of 
settlement T—10020214, October 14, 1935, of the carrier’s bill 499/814a, 
wherein $4.01 was disallowed as charges for the transportation of a 
shipment of household goods, 10,660 pounds, from Randolph Field, 
Tex., to Little Silver, N. J., under bill of lading WQ-871734, July 17, 
1934, routed Texas and New Orleans Railroad, Galveston, Morgan 
Lines and connections New York and Long Branch Railroad delivery. 
Upon arrival at Little Silver the shipment was delivered, except one 
box containing household goods weighing 180 pounds, making a deliv- 
ered weight of 10,480 pounds. 

The carrier presented its bill 499/184 in the amount of $237.60 com- 
puted 12,000 pounds at $1.98 per 100 pounds on the basis of the carload 
rate and minimum weight as maximum charge for the shipment and 
E. C. Morton, major, F. D., disbursing officer, War Department, per 
voucher 10026, November 15, 1934, paid $233.59, deducting $4.01 
(180/10660 of $237.60) as freight charges on the box of household 
goods, 180 pounds which was not delivered. Thereafter the carrier’s 
supplemental bill 499/814a in the amount of $4.01 was presented and 
this claim was disallowed by certificate T-1002021%4, October 14, 1935. 
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In its application for review the carrier requests payment of the 
$4.01, urging that: 

* * * the minimum weight on which charges were assessed still applies 
notwithstanding the fact that one box weighing 180 pounds was lost. 


Where a minimum applies on the weight a deduction of 180 pounds could not 
affect the charges that accrued on the shipment. 


The shipment weighed 10,600 pounds as receipted for by the car- 
rier and had this weight been delivered at destination the carrier 
would have been entitled to pay for that weight, but having failed 
to deliver 180 pounds, it is not entitled to the proportionate freight 
on the weight which it failed to deliver. To pay charges on the un- 
delivered freight would only result in increasing the amount of the 
value of the lost property. See Pennsylvania Railroad v. Olivit 
Bros., 243 U.S. 574. 


Accordingly, the settlement is sustained. 


(A-81112) 


VETERANS’ ADMINISTRATION — ADJUSTED COMPENSATION PAY- 
MENTS—SUPPLEMENTAL CERTIFICATE ISSUED AFTER CASHING 
OF ORIGINAL CERTIFICATE AND DEATH OF VETERAN 


Where, because of administrative error in certification of adjusted service 
credit due a veteran, a supplemental adjusted service certificate is issued 
for an additional amount subsequent to the application of the veteran for 
and payment to him of the amount due on the original certificate under 
the terms of the Adjusted Compensation Payment Act of January 27, 
1936, 49 Stat. 1099, and subsequent to the veteran’s death, the proceeds 
of the supplemental certificate are for payment to the beneficiary originally 
designated under the World War Adjusted Compensation Act and not to 
the estate of the veteran. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
December 1, 1936: 


There has been considered the question presented in your letter of 
October 16, 1936, as follows: 


Pursuant to application filed by Jack Goldberg, A-1201896, for adjusted 
compensation benefits and certification of adjusted service credit in the amount 
of $108.00 to the Veterans’ Administration, Adjusted Service Certificate No. 
891773 was issued to the veteran, effective January 1, 1925, in the amount of 
$270.00. The veteran named his mother, Mrs. Ida Goldberg, as beneficiary. 
This certificate was pledged as collateral security for a loan in the amount 
of $135.00 with the office of this Administration of Philadelphia, Pennsylvania, 
on July 17, 1931. 

The veteran completed application (form 1701) on February 4, 1936, for 
settlement of his adjusted service certificate under the Adjusted Compensation 
Payment Act, 1936, and certification for settlement was made by the office at 
Philadelphia, Pennsylvania, on June 15, 1936, the bonds and check aggregat- 
ing $133.77 after deducting the loan with interest thereon up to and including 
September 30, 1931, 

The Adjutant General made a recertification of adjusted service credit to 
the Veterans’ Administration on July 3, 1936, which entitled the veteran to 
an adjusted service credit of $148.00 instead of $108.00, as originally certified. 
Based on the increased credit, a Supplemental Adjusted Service Certificate No. 
3974260 was issued on September 21, 1936, in the amount of $101.00. The 
veteran died on August 6, 1936, at the United States Naval Hospital at Phila- 
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delphia, Pennsylvania. The veteran was not informed of the increase in his 
adjusted service credit prior to his death and, naturally, there is no record 
of an application (form 1701) having been submitted by him for settlement 
of the supplemental adjusted service certificate. Section 3 (b) of the Adjusted 
Compensation Payment Act, 1936, Public, No. 425, 74th Congress, reads in part: 

“If the veteran dies after the application is made and before it is filed it may 
be filed by any person, If the veteran dies after the application is made, it shall 
be valid if the Administrator of Veterans’ Affairs finds that it bears the bona- 
fide signature of the applicant, discloses an intention to claim the benefits of 
this act, and is filed before payment is made to the beneficiary. If the death 
occurs after the application is filed but before the receipt of the payment under 
this act, or if the application is filed after the death occurs but before mailing 
of the check in payment to the beneficiary under section 501 of the World War 
Adjusted Compensation Act, as amended, payment under this act shall be made 
to the estate of the veteran irrespective of any beneficiary designation.” 

In your decision dated July 28, 1936, A-77280, it was stated: 

“It would appear and it must be so understood that the supplemental pay- 
ments proposed to be made on adjusted service certificates shall be made ‘upon 
application therefor to the Administrator of Veterans’ Affairs * * * and 
upon surrender of the certificates and all rights thereunder’, as provided in 
section 1 of the Adjusted Compensation Payment Act, 1936, 49 Stat. 1009; and 
that said supplemental payments certified to the Secretary of the Treasury 
pursuant to section 1 of said act shall be paid to the veteran or his estate 
strictly in the manner specifically provided in section 4 of said act, supra. In 
other words, for each supplemental payment in excess of the paid certificate 
there will be a new voluntary demand (application) and the vouchered item 
will be supported by an adjusted service certificate in the amount due, for which 
the total cash paid by check to the veteran on account of his certificates will not 
exceed $50.00 as limited in section 4, supra.” 

While it is clear from the language of the act that the veteran in filing 
application (form 1701) for settlement of his adjusted service certificate di- 
vested his mother as beneficiary of any rights in the proceeds of that particular 
adjusted service certificate, there has been no legal expression relative to the 
rights of the beneficiary and heirs of the veteran under circumstances which 
obtain in this particular case. The matter is referred for your consideration 
and decision as to whether settlement of the supplemental adjusted service 
certificate in the amount of $101.00 should be made with the designated bene- 
ficiary or to the estate of the veteran upon receipt of proper application. 

In your decision dated July 28, 1936, A-77280, it was held that “It would 
appear and it must be so understood that the supplemental payments proposed 
to be made on adjusted service certificates shall be made ‘upon application 
therefor to the Administrator of Veterans’ Affairs * * * and upon sur- 
render of the certificates and all rights thereunder’, as provided in section 1 of 
the Adjusted Compensation Payment Act, 1936, 49 Stat. 1099 * * *.” 

There is also for consideration the question as to whether or not, in view of 
the fact that the veteran is dead and no application can be made for settlement 
of the supplemental adjusted service certificate as provided in section 1 of the 
Adjusted Compensation Payment Act, 1936, settlement may be made on the basis 
of the application (form 1701) filed by the veteran for settlement of the 
adjusted service certificate originally issued to him. 


Payment under the Adjusted Compensation Payment Act of Jan- 
uary 27, 1936, 49 Stat. 1099, is authorized to be based only on an 
adjusted service certificate. See section 1. An application for the 
benefits of the act based on a certificate is required to be filed by or on 
behalf of the veteran. See section 3 (a). In this case, two certifi- 
cates issued in favor of the veteran, the original and a supplemental. 
The veteran filed application for the benefits of the act on the basis 
of his original certificate and it is understood that payment thereon 
was made to him, but he died before the supplemental certificate was 
issued and, therefore, did not and could not file application for pay- 
ment of the supplemental certificate. 
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The third sentence of section 8 (b) of the act provides as follows: 
* * * If the veteran dies without making a _valid application under this 
act, no payment under this act shall be made. * 


Therefore, payment on the basis of the supplemental certificate 
may not be made under the terms of the Adjusted Compensation 
Payment Act but only under the provisions of the World War 
Adjusted Compensation Act, as amended, the same as though the 
Adjusted Compensation Payment Act had not been enacted. See the 
last sentence of section 3 (b) of the later act. 

Section 302 (a) of the World War Adjusted Compensation Act of 
May 19, 1924, 43 Stat. 123, provides for an application by the veteran 
“claiming the benefits of this act.” In the instant case the veteran 
filed an application claiming the benefits of the act and said benefits 
consisted of an adjusted service certificate issued on the basis of 
the full amount of his adjusted service credit properly computed 
under the terms of the act. Hence, the original certificate issued in 
this case did cover all the benefits the veteran had claimed. Section 
501 of the act authorized the veteran to designate a beneficiary of 
his adjusted service certificate; that is, for the entire amount based 
on his adjusted service credit properly computed. While application 
of the veteran under the Adjusted Compensation Payment Act for 
payment of his original certificate, representing only part of his bene- 
fits under the World War Adjusted Compensation Act, divested the 
designated beneficiary of all rights under that certificate, since the 
original designation of a beneficiary was for the full amount due 
the veteran properly computed—but which the veteran did not re- 
ceive due to administrative error—and since the filing of an applica- 
tion for payment of the amount of the original certificate did not 
divest the beneficiary of her rights as to the remainder of the bene- 
fits properly due under the World War Adjustment Compensation 
Act, as amended, payment under the supplemental adjustment serv- 
ice certificate should be made to the designated beneficiary, rather 
than to the estate of the veteran. 


(A-81564) 


APPROPRIATIONS—TRANSFERS—SERVICES BETWEEN DEPARTMENTS 
AND ESTABLISHMENTS—EXPENDITURE LIMITATIONS 


Funds authorized to be transferred from a Government department or inde- 
pendent establishment to the Geological Survey for scientific and technical 
investigations are not subject to the expenditure limitations of the Geo- 
logical Survey appropriation for that kind of work but remain subject to 
all limitations in the appropriation from which transferred. 


1184™—37——35 





546 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


Rae Seeereneee General Elliott to the Secretary of the Interior, December 


There has been received your letter of November 7, 1936, as follows: 


Reference is made to the instructions contained in General Regulations No. 
&3, issued by the Comptroller General of the United States on June 9, 1936, 
and to the list of limitation symbols prescribed for the appropriations of the 
Interior Department by the letter of July 9, 1936, from the Chief of the Ac- 
counting and Bookkeeping Division. 

Included in the list of prescribed limitation symbols for each sub-appropria- 
tion are limitations on the amount that may be expended for salaries in the 
District of Columbia. In addition there were prescribed three special limita- 
tion symbols: .900 for the purchase and exchange of passenger vehicles; .901 for 
the hire, maintenance, repair, and operation of passenger vehicles; and .902 for 
attendance upon meetings. There was also prescribed, under the appropriation 
symbol 1470105 for Library, Department of the Interior, 1937, the symbol .005, 
later changed to .908, for the limitation of $2,500 which the Geological Survey 
is permitted to spend from its appropriations for the purchase or exchange of 
professivnal and scientific books, periodicals, books of reference, etc. 

The Geological Survey's appropriation act permits the transfer of funds from 
other Government agencies to the Geological Survey for scientific and technical 
investigations that are within the scope of the functions of the Geological 
Survey. The wording, in part, is as follows: 

“* * * Provided, That any sums transferred by any department or inde- 
pendent establishment of the Government to the Geological Survey for co- 
operative work in connection with this appropriation may be expended in the 
same manner as sums appropriated herein may be expended: * * *,” 

Your decision is requested as to whether the limitations on the amounts that 
may be expended for salaries in the District of Columbia, and the four special 
limitations referred to above, apply also to expenditures made for those pur- 
poses from funds transferred from other Federal agencies under the authority 
in the Geological Survey’s appropriation act, or whether funds so transferred 
may be expended without regard to those limitations which have been pre- 
scribed for the items in the Geological Survey’s appropriation act. 

Specifically, may funds transferred from the Navy Department to the Geo- 
logical Survey and set up under the appropriation title: 


14-1770307. Operation and Conservation of Naval Petroleum Reserves (Navy 
transfer to Interior, Geological Survey, Act June 22, 1986), 
1937. 


_ be expended for salaries in the District of Columbia; for the purchase and ex- 
change, and the hire, maintenance, repair, and operation of passenger vehicles; 
for attendance at scientific meetings; and for the purchase of scientific books 
and periodicals (where the necessity for incurring such expenses arises in con- 
nection with the prosecution of the scientific and technical investigations for 
which the funds were transferred), without being charged to the limitations on 
expenditures for these purposes set forth above? 

The nature of the service to be rendered to the Navy Department 
by the Geological Survey is not stated in your submission and it can- 
not therefore be determined whether scientific and technical investiga- 
tions are involved or whether the proposed transfer is authorized. 
7 Comp. Gen. 449, 9 7d. 89. Assuming that the service to be rendered 
does involve scientific and technical investigations necessary to the 
duty imposed upon the Secretary of the Navy by the act of June 4, 
1920, 41 Stat. 813, and that the transfer is otherwise proper, the trans- 
ferred funds would not be subject to the limitations found in the 
Geological Survey appropriation but would be subject to all limita- 
tions found in the appropriation from which transferred. In other 
words the question as to whether or to what extent the funds trans- 
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ferred could be used for personal services, purchase, etc., of passenger- 
carrying vehicles, attendance at meetings, and purchase of books and 
periodicals would depend upon the terms of the appropriation from 
which the transfer is made. The proviso to the Geological Survey 
appropriation, quoted in your submission, refers to the “manner” of 
expending funds so transferred and not to the various limitations 
upon the amounts which may be expended for various objects. Your 
submission is answered accordingly. 


(A-81609) 


COMPENSATION—WITHHOLDING—OFFICERS AND EMPLOYEES IN- 
DEBTED TO THE UNITED STATES—WHILE IN, AND AFTER SEPARA- 
TION FROM, SERVICE 


The act of May 26, 1936, 49 Stat. 1874, modifies the rule formerly stated by 
the courts so as to vest a discretion in administrative officers to withhold 
current salary of a person in the executive branch of the Government in 
set-off of an indebtedness established upon the statement of the account 
of any disbursing officer, but salary or compensation due such person upon 
separation from the service, or furlough, is available to the General Account- 
ing Office as a set-off to liquidate any indebtedness of such person and the 
claim therefor should be referred to the General Accounting Office for 
settlement, regardless of whether or not the parties in interest have agreed 
to a set-off, or whether the indebtedness represents an item for which 
credit has been disallowed in a disbursing officer’s account. 


Acting Comptroller General Elliott to the Administrator, Resettlement Ad- 
ministration, December 3, 1936: 


I have your letter of November 9, 1936, as follows: 


Situations arise within this Administration where a debt is due the United 
States from an employee who leaves our employ through resignation, termina- 
tion or transfer, or where he is granted a furlough or dies while in the service 
of this Administration, and consent to a set-off against his salary has not been 
granted by the employee or legal representatives of the deceased employee. 

Your decision of August 20, 1936, A-78521, states in part with reference to 
the general problem of set-offs, that “there are particularly for noting the 
recent acts of February 24, 1981, 46 Stat. 1415, and May 26, 1936, 49 Stat. 1374, 
which affect materially the holding of the courts in the Cog and Pence cases.” 
The act of February 24, 1931, 46 Stat. 1415, provides that there shall be no 
withholding or confiscation of the pay, etc., of any civil employee of the United 
States removed for cause, provided, that if at the time of such removal the 
employee is indebted to the United States, any salary, ete., accruing to such 
employee shall be applied to the satisfaction of any claim or indebtedness 
due to the United States. The act of May 26, 1936, 49 Stat. 1374, provides 
that whenever upon the statement of the account of any disbursing officer 
credit shall have been disallowed for any payment to any person in the execu- 
tive branch of the Government, otherwise entitled to compensation from the 
United States, such compensation may be withheld until full reimbursement 
has been accomplished. 

McCarl vy. Cov, 8 Fed. (2nd) 669, certiorari denied, 270 U. S. 652, and 
McCarl v. Pence, 18 Fed. (2nd) 809, cited in your decision, appear to hold 
that sections 236 and 1766 of the Revised Statutes do not authorize the with- 
holding of the salary of an employee of the Government as a set-off against 
sums found to be due the Government from such employee because of an 
alleged overpayment, etc. A similar ruling is apparently made in numerous 
decisions, some of which are Smith v. Jackson, 241 Fed. 747, affirmed 246 U. S. 
888; Loisel v. Mortimer, 277 Fed, 882; Mare v, Alexander, 2 Fed. (2nd) 895, 
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affirmed 5 Fed. (2nd) 964; Howe v. Elliott, 300 Fed. 243; Dillon v. Groos, 
299 Fed. 851. 


In view of the language contained in your decision of August 20, 1936, 
A-78521, your opinion is requested as to whether this Administration may set 
off against the salary due an employee amounts due to the Government (where 
consent to a set off against his salary has not been granted by the employee 
or legal representatives of the deceased employee, and a disallowance has not 


been made upon the disbursing officer’s account for a payment to the employee) 
in the following situations: 


(1). Where the employee is terminated, although not for cause, or resigns. 
(2) Where the employee is granted a furlough. 


(3) Where the employee is transferred to another Government department 
or establishment. 


(4) Where the employee dies while in the service of this Administration. 

The rule stated in all of the cited court decisions that current 
payments of salary of officers of the Government may not be with- 
held to liquidate an indebtedness of the officers to the Government 
was directed to the accounting officers of the Government in cases in 
which there had been a disallowance upon the statement of a dis- 
bursing officer’s accounts. The act of May 26, 1936, swpra, was di- 
rected to and modifies the rule stated by the courts with respect to 
the withholding of current salary of an officer or employee while still 
in the service. There is nothing in any of those decisions, nor in any 
statute, prohibiting the withholding, because of an indebtedness, of 
salary or compensation otherwise due an officer or an employee 
upon his separation from the service of the particular department 
or establishment. A furlough without pay may be regarded as a 
separation in this connection. 

In the decision of the Court of Claims dated January 6, 1936, case 
of John F. L. O’Leary v. The United States, no. 41921, rendered 
subsequent to the court decisions cited in your letter, the court al- 
lowed the counterclaim of the United States of the amount of an 
unpaid fine against the plaintiff’s claim for payment of final salary 
and for refund of retirement deductions. As stated in the decision 
of August 20, 1936, cited by you, the court evidently applied the 
general rule of set-off inherent in the United States stated in 1 Comp. 
Gen. 605, 606, as follows: 

* * * Bvery creditor has the right to apply the moneys of his debtor in his 
hands in the extinguishment of claims due him from the debtor. This is a 
common-law right and may be exercised on general principles without the aid of 


a statute. See Barry v. United States, 229 U. S. 47; 15 Pet. 370; 98 U. S. 186; 
4 Lawrence 1 Comp. Dec. 504. 


The General Accounting Office has this right in the settlement of 
claims by or against the Government under section 236, Revised 
Statutes, as amended by section 305, Budget and Accounting Act 
of June 10, 1921, 42 Stat. 24. Accordingly, in each of the four 
classes of cases referred to in your letter the Resettlement Admin- 
istration, when the officer or employee is indebted to the United 
States on any account at time of separation, should not permit pay- 
ment of the amount of salary or compensation otherwise due but 
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should refer the claim therefor to this office for adjustment and 

settlement. This should be the procedure regardless of whether the 

parties in interest have or have not consented to a set-off and regard- 

less of whether the indebtedness does or does not involve an item 

for which credit has been disallowed in a disbursing officer’s account. 
The questions presented are answered accordingly. 


(A~74715) 


DUPLICATING MACHINE PRODUCTS — WHETHER PRINTING OR 
DUPLICATING—USE OF REGULAR PRINTING TYPE IN DUPLICATING 
WORK 


The line of demarcation between the field of duplicating work permitted to be 
done by the various Government agencies themselves and printing, as re- 
quired by law to be done at the Government Printing Office, not being 
susceptible of exact definition, any doubt as to whether a particular class 
- work is printing or duplicating should be resolved in favor of the 
ormer. 

The validity of purchases of regular printing type by a Government agency 
for use on its duplicating machines is too doubtful, in respect to whether 
the product thereof is printing or duplicating, to be sanctioned by the Gen- 
eral Accounting Office. 


Acting Comptroller General Elliott to the Chairman, Federal Power Commis- 
sion, December 4, 1936: 


There was received your letter of September 28, 1936, as follows: 


Reference is made to your decision A-74715, dated August 3, 1936, wherein 
this Commission was advised that final certification for payment of certain 
vouchers in favor of the Multigraph Company would be withheld pending satis- 
factory explanation as to the type of work for which such machines would be 
used. Question was also raised as to the use to be made of 20 fonts of “Chel- 
tenham Medium” and “Copperplate Gothic” type included among the items 
purchased. 

The purchases included one Multigraph machine, one Multilith machine, and 
various accessories and supplies for use in connection therewith, and are iden- 
tified by bureau voucher nos, 1192, 1465, 1467, 1510, and 1531 in the respective 
amounts of $1,878.54, $266.40, $6,829.53, $24.00, and $36.00. You are advised that 
the machines purchased will be used only for work, the character of which 
is not regarded as printing within the contemplation of the printing laws as 
defined by your decision. If in any instance there is serious doubt as to 
whether a particular job or class of work should be reproduced by duplicating 
devices or printed, such doubt will be resolved in favor of having the material 
printed at the Government Printing Office in order that there may be no 
infringement of the printing laws. 

With reference to the question raised as to the 20 fonts of regular print 
type purchased, this Commission has returned to the Multigraph Company 14 
fonts of such type, and there is attached hereto a letter from Mr. D. E. White, 
Washington Sales Agent of the Multigraph Company. authorizing a deduc- 
tion of $58.59 from bureau voucher no. 1192. The limited quantity of regular 
print type retained will be used in conjunction with duplicating work which 
in no event is considered work of a class which would be an infringement 
upon the printing laws. It is contemplated that the type in question will be 
used for headings on orders, circular letters and memoranda promulgated by 
the Commission in the exercise of its regular administrative functions. The 
use of such type has a definite value to material of this class as it tends to 
lend emphasis to important factors. Such type can also be used to advantage 
in the preparation of original copies of maps, diagrams, charts, and other sim- 
ilar illustrations, whereas if such type were not available it would necessitate 
hand lettering by draftsmen which would be expensive and time consuming. 
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However, if there is any serious doubt on the part of your office as to whether 
these few fonts of regular printing type should be retained, they will also be 
returned to the Multigraph Company for full credit. 
As was pointed out in my decision of August 3, 1936, to you, 16 
Comp. Gen. 111, the provisions of section 11 of the act of March 1, 
j 1919, 40 Stat. 1270, are absolute in their requirement that all Govern- 
; ment printing, not otherwise excepted, shall be done at the Govern- 
ft Printing Office, and, consequently, under prior decisions, the per- 
missible field of duplicating work by Government agencies, as dis- 
tinguished from printing required to be done at the Government 
Printing Office, is largely limited to the reproduction of typewritten 
matter which otherwise would be for reproducing by a typewriter. 
It may be, as you indicate, that the use of regular printing type for 
headings, etc., on such duplicating work will make more effective 
copy, but if the use of regular printing type is necessary for this 
purpose, the work itself tends to lose its character of permissible 
duplicating and may be regarded as printing. The line of demarca- 
tion between the two classes of work not being susceptible of exact 
definition, and, having regard to the purposes of the said act of 
March 1, 1919, requiring that all printing be done at the Govern- 
ment Printing Office, any doubt as to whether a particular class of : 
work should be done at the Government Printing Office or by means 
of a duplicating machine should be resolved in favor of the former 
so as to avoid any violation of the statute. The validity of pur- : 
chases of regular printing type by a Government agency for use 
on its duplicating machines is too doubtful in this respect to be 
sanctioned by this office. 
Accordingly, you are advised that approval of the vouchers sub- 
mitted will be withheld for evidence that all of the regular printing | 
type ordered has been returned to the vendor for full credit on the \ 
purchase price. | 
i 
' 
i 


(A-70897) 


TRANSPORTATION — NONPURCHASE OF ROUND-TRIP TICKETS— 
OFFICERS AND EMPLOYEES EXCESS COST LIABILITY 


As the Standardized Government Travel Regulations require the purchase of 
round-trip tickets whenever practicable and economical in connection with 
official travel and provide a procedure for the disposition of the unused 
portion of the ticket, an employee contemplating round-trip travel on 
official business should procure the required transportation by tendering to 
the ticket agent a transportation request calling for the reduced round- 
trip fare between the points involved. If he fails to do so, he will be held 
responsible for the excess cost of the transportation used over the round- 
trip fare, notwithstanding he was informed by the ticket agent that no 
reduced round-trip fare was available and was uncertain whether he would 
have use for the return ticket. 


—— 
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Acting Comptroller General Elliott to the Secretary of Agriculture, December 


There has been considered the matter of the suspension of credit 
in the amount of $12.50 in the accounts of S. E. Schoonover, regional 
Fiscal Agent, Forest Service, for June 1934, voucher 9742, covering 
reimbursement for travel expenses of Boyd B. Parker, from Colum- 
bus, Ohio, to Russellville, Ark., and return, in May and June 1934, 
in connection with which your letter of February 6, 1936, states: 


Reference is made to voucher 9742 in favor of Boyd B. Parker, June 1934, ac- 
counts of Regional Fiscal Agent S. E. Schoonover, Forest Service, Milwaukee, 
Wisconsin, disallowed in the amount of $12.50 with the request that an acddi- 
tional twenty-three cents be collected on account cf failure to purchase a ten- 
day round trip ticket Columbus, Ohio, to Little Rock, Arkansas. 

The two one way tickets resulted in a cost of $46.90, while the ten-day round 
trip ticket rate was $34.17, a difference of $12.73. Reply to the suspension was 
rejected in the following language: 

“Reply dated July 25, 1935, noted. 

“Since there was available a 10 day round trip rate, employee should have 
obtained same and if found necessary the unused portion of ticket is returnable 
to the Administrative Office for refundment purposes. T. R. par. 32. Also 
schedule of rates are on file and open to public inspection. Mere inquiry of the 
agent of the railway company will not suffice to relieve an officer or employee 
of liability for the cost of excess fares alleged to have been paid where cheaper 
fares are in fact available. The above amount should be deposited.” 

The above quotation is to the effect that the traveler himself must inspect the 
schedule of rates to determine whether he is being given correct information 
as to the existence of reduced fares and that he is not justified in relying 
upon the statements of the railroad representative. It is generally recognized 
that most persons do not have sufficient familiarity with rate schedules to make 
satisfactory use of them, and after spending considerable time it is doubtful 
whether the ordinary traveler could feel at all confident that he had determined 
the most advantageous rate. The usual practice is to inquire of the station 
or passenger agent and accept the information obtained from him. While these 
railroad employees are not always fully informed, they are the best source 
of information immediately available to the traveler concerning existing rates 
and satisfactory routes. : 

There is enclosed an affidavit dated December 10, 1935, executed by Boyd B. 
Parker, in which he states that he inquired of the agent concerning reduced 
round trip fares and was informed that no such fares were in effect and that 
consequently there would be no advantage to the Government in buying a round 
trip ticket. As Parker expected to return by Government car without addi- 
tional cost to the Government and had been informed that no reduced fare was 
in effect, he considered it preferable to procure a one way ticket. In view of 
the fact that he followed the usual practice in endeavoring to determine what, 
if any, reduced fare could be utilized, it is recommended that the disallowance 
be removed. 


The affidavit of the employee is to the effect that on May 30, 1934. 
he inquired of the ticket agent at the Union Depot, Columbus, Ohio, 
as to whether there were any round-trip reduced rates in effect be- 
tween Columbus, Ohio, and Little Rock, Arkansas, and was informed 
that there were none in effect at that time; and that accordingly in 
view of the possibility of being able to return by Government car in 
company with another forest officer at no expense to the Government, 
as well as because of the uncertain duration of the trip and the fact 
that the return trip might be made by a different route, he concluded 
it would be better to purchase a one-way ticket. 









! 
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Notwithstanding the information thus reported to have been sup- 
plied by the carrier’s agent at Columbus, the fact appears to be that 
there was in effect at the time of this travel a round-trip, 10-day 
limit, fare of $34.17 published in Supplement No. 3 to Joint Passen- 
ger Tariff Spl. No. 81, by C. A. Fox, I. C. C. No, 878. The traveler 
left Columbus May 30, 1934, and returned June 2, 1934, travel having 
been performed in both directions via the route of the Pennsylvania 
Railroad, Columbus to St. Louis, Missouri, and by Missouri Pacific, 
St. Louis to Little Rock, Arkansas. The charges paid the carriers 
by the disbursing officer on other vouchers for the one-way ticket 
furnished on separate transportation requests issued by the traveler 
totaled $46.90 ($23.45 each way) which was $12.73 more than the 
round-trip fare that would have been available had the traveler issued 
a request for a 10-day round-trip ticket. In view of the excess trans- 
portation charge thus incurred credit for the payment of $12.50 
made to the traveler on voucher 9742 by the disbursing officer in June 
1934 for subsistence allowance and reimbursement of other travel 
expenses was suspended and the officer was requested to collect an 
additional amount of 23 cents to effect the total recoupment of the 
excess cost. 

Standardized Government Travel Regulations, approved by the 
President January 30, 1934, provided in paragraph 16— 

Special tickets.—Through tickets, excursion tickets, reduced rate round trip 
or party tickets should be secured whenever practicable and economical. 

In the instant matter the failure of the employee to observe this 
portion of the regulation resulted in the excess charge of $12.73 for 
the transportation required. As to the fact that the employee was 
misinformed by the carrier’s agent concerning the availability of the 


‘reduced round-trip fare, it is to be noted that notwithstanding such 


misinformation had the traveler issued a ‘request for a round-trip 
ticket at lowest rate, the charges payable to the carrier would have 
been on the basis of the lower available round-trip fare. If, having 
purchased a round-trip ticket it thereafter had developed that use of 
the return portion was not required, said unused portion would have 
been for disposition in accordance with paragraph 32 of the Stand- 
ardized Government Travel Regulations, which provides— 

Unused tickets.—Unused tickets or portions thereof, when secured on trans- 
portation requests, must be forwarded immediately to the central office of the 
department or independent establishment through the official who furnished the 


request, together with explanatory statement as to why ticket or such portions 
thereof were not used. 


This paragraph of the regulations indicates the procedure that 
would have been for application had the employee found that at the 
time of his return there was available for him at no cost to the Gov- 
ernment return transportation in a Government car—a possibility 
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which he states in letter of November 2, 1936, was based upon the 
fact that several members of the staff were in the field at that time 
and that there was large amount of travel between headquarters at 
Columbus, Ohio, and the branch station near Russellville, Ark. 

Inasmuch as the failure of the employee to comply with the gov- 
erning provisions of the Standardized Government Travel Regula- 
tions resulted in the excess cost of $12.73 for the transportation 
required, the action taken to effect recovery of the overpayment was 
proper. A-68714, February 28, 1936. Accordingly, the amount of 
$12.73 should be collected and deposited without delay. 


(A-80062) 


GASOLINE AND OIL—GOVERNMENT CONTRACTS—CREDIT CARDS 
AND LEASING OF CONTRACTOR’S SERVICE STATIONS 


Where an oil company contracts to furnish a Government agency gasoline and 
oil at its service stations, and then by reason of a State chain store tax, 
or otherwise, leases part or all of its stations to individual dealers, payment 
may be made to the contractor for gasoline and oil furnished by such 
dealers on credit cards issued by the contractor. 

Where an oil company contracts to furnish a Government agency gasoline and 
oil at its service stations under contract provisions which, reasonably 
interpreted, would require the furnishing of the stipulated services at all 
stations operated by it at the time such services are required, but would 
not require the maintenance of service stations for that purpose, the con- 
tractor is not liable for any excess cost of gasoline and oil otherwise pro- 
cured by the United States because the contractor has disposed of a part 
or all of its service stations without making provision for the furnishing 
of the contract service elsewhere. 

A Government agency may purchase gasoline and oil under a contract of another 
Government agency where the contract so provides, if said agency has 
entered into no contracts for such services for the territory and period 
involved, or, if the contractor for the agency involved has leased its sta- 
tions to individual dealers without arrangements for the furnishing of the 
supplies for the account of the contractor. 

The practice of Government officers and employees obtaining gasoline and oil 
on credit or courtesy cards is so obviously open to grave abuse, especially 
if such cards are widely issued, as to require the closest administrative 
supervision and possibly its discontinuance upon evidence of its abuse. 


Acting Comptroller General Elliott to the Attorney General, December 5, 1936: 

Consideration has been given the matters involved in letters of 
August 12 and September 17, 1936, from the General Agent, De- 
partment of Justice, transmitting memoranda dated August 6, Sep- 
tember 8, and September 15, 1936, from the Director, Federal Bu- 
reau of Investigation, concerning the difficulties encountered in pro- 
curing or arranging for the procurement of gasoline and oil by 
agents of the Bureau at service stations under State-wide contracts 
with oil companies. 

The memorandum of August 6, is as follows: 

Having learned that certain ofl companies had executed contracts with other 


governmental agencies for the Nation-wide delivery of gasoline and oil, the 
Bureau has caused inquiry to be made by the Indianapolis, Indiana, office in 
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the effort to determine whether any of the oil companies in the State of 
Indiana are in a position to contract with the Bureau for service station delivery 
of these products for the fiscal year 1937. Your attention is invited to pre 
vious memoranda concerning the inability of oil companies to contract in the 
State of Indiana due to the leasing of service stations in order to avoid the 
payment of the chain store sales tax. 

Mr. M. B. A. McManus, chief clerk of sales, the Indian Refining Company, 
1023 Circle Tower Building, Indianapolis, Indiana, was contacted and stated 
that the Texas Company is represented in the State of Indiana by the Indian 
Refining Company. However, both the Texas Company and the Indian Refining 
Company have service stations in Indiana, known as Indian stations and Texaca 
stations. The two companies have an agreement whereby credit cards of either 
company are honored at stations of both companies. They have 1,273 outlets 
for retail sale of gasoline and oil in Indiana. 

He stated that, in view of the store tax which became effective in the 
State of Indiana on July 1, 1986, all of their service stations and those of 
the Texas Company were leased to individuals prior to that date. The com- 
pany sells gasoline and oil to the service station lessees. All of the gasoline 
and oil at the service stations is, therefore, the property of the service station 
lessees, and none of it is the property of the company. 

The Indian Refining Company, or the Texas Company, will furnish Gov- 
ernment agencies with books of blank invoices, or with credit cards, which- 
ever the agencies may prefer. If invoice books are used when gasoline or 
oil is purchased at service stations, the amount of the gasoline and oil pur- 
chased is entered on an invoice, and a duplicate is left in the book for use 
of the Government agency making the purchase. 

Purchases made on credit cards are handled in the same manner as they 
have previously been handled when such purchases were made. by the In- 
dianapolis office of this Bureau from the Standard Oil Company of Indiana. 

The above set-up is practically the same as that of the Standard Oil Com- 
pany of Indiana, whose credit cards the Bureau instructed its Indianapolis 
office to discontinue using because the gasoline and oil was no longer the 
property of the company, but was the property of the service stations. How- 
ever, Mr. McManus made the further explanation of the arrangement between 
the company, the service stations, and the Government agencies: The gasoline 
and oil is the property of the service station lessee. At the time the service 
station places the gasoline in the tank of the Government agency’s automobile, 
the gasoline so placed in the tank automatically becomes the property first 
of the company, and the lessee merely acts as the agent of the company in 
selling it to the Government agency. 

Mr. McManus stated that the company has contract T3S-254 with the 
Treasury Department for supplying gasoline and oil for cars of the Secret 
‘Service and the narcotic inspectors. The company also has contracts with 
the Resettlement Administration and the Navy Department. 

In view of the fact that the Standard Oil Company of Indiana has more 
service stations than other companies, it was thought that if the Indian Re- 
fining Company and the Texas Company could make contracts under the above 
outlined conditions, perhaps the Standard Oil Company of Indiana also could 
do so. 

With this in mind, an interview was had with Mr. J. M. Kissinger, credit 
manager, Standard Oil Company of Indiana, 137 West 11th Street, Indianapolis, 
Indiana. Mr. Kissinger stated that he regrets that this Bureau’s office at 
Indianapolis cannot see its way clear to use the credit cards of that company, 
just as it was doing prior to July 1, 1936, and as certain other Federal agencies 
are continuing to do. 

Mr. Kissinger stated, however, that his company has leased all of its service 
stations, and that the gasoline and oil at the service stations is the property of 
the lessees; and when a Government agency’s car is filled with gasoline at a 
service station, it is the gasoline of the service station and not the gasoline of the 
Standard Oil Company; and that for the company to undertake to make any 
different statement would be false, and serious trouble might ensue with the 
taxing powers of the State of Indiana by attempting to say that when the gasoline 
was placed in the automobile it first became again the company’s property. 

Under the present system, special agents of this Bureau are making cash 
payment for gasoline and oil purchased by them for use in Bureau automobiles 
and claiming reimbursement therefor in their monthly expense accounts. This, 
of course, is a very undesirable procedure and, taking the above outlined informa- 
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tion into consideration, your advice is requested as to any possible solution of 
the matter at hand. 


The memorandum of September 8 is as follows: 


This Bureau is in receipt of information from several of its offices to the 
effect that the concerns with which these offices had executed gasoline and oil 
contracts for the current fiscal year, have notified the respective special agents 
in charge that purchases could not longer be made through dealer stations on 
credit cards which had been issued to our agents attached to these offices. This 
notification was predicated upon a ruling of the Comptroller General. Subsequent 
to this notification, these concerns informed the above offices that all customers 
who already had contracts with these companies could use credit cards at dealer 
outlets as well as at company operated stations during the life of the contract. 

Your advice is requested as to whether our agents may continue the purchase 
of gasoline and oil from these concerns, regardless of whether the source of 
the service is a dealer operated station or owned by the oil company. 


The memorandum of September 15 is as follows: 


Reference is made to your memorandum dated August 26, 1936, concerning 
the purchase of gasoline in the State of Indiana at gasoline stations owned by 
major gas companies but leased by them in an attempt to avoid payment of chain 
store tax. 

It is noted in your memorandum aforementioned that your office was advised 
orally and informally by the General Accounting Office to the effect that we 
should instruct our agents in the localities involved to purchase the gasoline 
at the same stations at which they would have made the purchase under the 
contract, pay cash for the same, take receipts in duplicate as provided by 
existing regulations and claim reimbursement in their expense accounts in the 
usual manner. 

As has been pointed out heretofore, such a procedure would be clumsy and 
not at all desirable. It has been ascertained by the Bureau that the Interior 
Department has country wide contracts with the various gas and oil companies 
and such contracts have been considered satisfactory and are still in force. 
The Bureau has taken advantage of these contracts in numerous States and at 
the present time agents assigned to the field offices in question are making 
purchases under Interior Department contracts. 

It has come to the attention of the Bureau that there is a possibility that the 
General Accounting Office may hold the original contractors liable for damages 
in the event prices charged under the Interior Department contracts are in 
excess of prices quoted on contracts executed at the beginning of this fiscal 
year with this Bureau. 

The Bureau had opportunity of executing new contracts with some of the 
gasoline and oil companies who still maintain their own service stations. How- 
ever the same question has arisen concerning these contracts. 

It is believed it is highly desirable from an administrative standpoint that 
this matter be settled at the earliest possible date so that we shall not have 
any difficulty with the General Accounting Office in the future covering the 
payment of gasoline and oil vouchers. 

It is requested that the Bureau be advised as to whether it will be possible 
to execute new contracts for the purchase of gasoline and oil in the various 
field office districts where the present contractors have leased their various 
service stations, thereby breaching their contracts. If such is possible, it is 
desired that the Bureau be informed as to whether it will be necessary to take 
into consideration possible suits for damages by the General Accounting Office 
against the original contractors in the event the new contracts reflect prices 
in excess of the original ones. 

It is further requested that the Bureau be advised as to whether there will 
be any difficulty encountered in the future through its use of present gasoline 
and oil contracts executed by the Interior Department. 

It is believed that this matter has grown to such an extent that an opinion 
of the Acting Comptroller General would be most desirable. 


There appear to be three questions involved— 
1. Where an oil company has contracted to furnish the Bureau 
gasoline and oil at its service stations throughout a State or area 
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for a certain period of time and then by reason of a State chain-store 
tax, or otherwise, has leased part or all of such service stations to 
individual dealers, may payment legally be made to the parent com- 
pany, or contractor, for gasoline and oil furnished by such dealers 
on credit cards issued by the contractor? 

2. If, under such circumstances, the contractor makes no arrange- 
ments with the individual dealers at such leased stations to furnish 
gasoline and oil under the terms of the contract, is the contractor 
liable for any excess cost of gasoline and oil otherwise procured ? 

3. Where the Bureau has no such contract for a certain State, or 
the contractor for that State has leased its stations to individual 
dealers without arrangements for such dealers to supply the gasoline 
and oil required, may the Bureau purchase gasoline and oil under 
Department of the Interior contracts for similar service in that 
State? 

As to the first question it may be stated generally that where a 
contractor makes arrangements with individual dealers in a State 
handling its products to honor requisitions (in the form of credit 
cards or otherwise) for gasoline and oil by furnishing such supplies 
to the Government for the contractor’s account, it would seem clear 
that the individual dealer would be acting only as an agent for the 
contractor, and there would be no legal objection to paying the 
contractor for the supplies so furnished the Government by the 
contractor’s agent. If, under a contract between the Government 
and the contractor, the supplies are furnished by a dealer for the 
account of the contractor, there does not necessarily arise any ques- 
tion as to the agency arrangement or the title to the supplies as 
between the contractor and the dealer, and it is not necessary to 
decide at this time whether so supplying the needs of the United 
States would be subject to a State chain-store tax or other State tax. 
However, attention may be invited to the views stated and the 
precedents cited by the Supreme Court in Panhandle Oil Company v. 
Mississippi, 277 U. S. 218. See, also, Graves et al. v. Texas Com- 
pany, No. 727, decided by the Supreme Court May 18, 1936, and 
16 Comp. Gen. 150. The first question is answered in the affirmative. 

As to a contractor’s liability for any excess costs of gasoline and 
oil otherwise procured where the contractor has leased its stations 
to individual dealers without arrangements for such dealers to 
supply gasoline and oil under the contract, there have been examined 
the Bureau of Investigation contracts of this character, cited in a 
list recently submitted by the general agent. These contracts are 
merely acceptances of the bids of certain oil companies to furnish 
gasoline and oil during the period from July 1, 1936, to June 30, 1937, 
at their service stations in particular States and areas at the posted 
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service station price, less taxes, at the place and time of delivery, 
with a provision in certain of such contracts that the prices will not 
exceed a stated maximum during the first 3 months, and in some 
cases during the whole period, of the contract time. The evident 
purpose of the contracts is to provide for the procurement of guso- 
line and oil at numerous service stations throughout an urea as 
needed without the necessity of the Bureau’s agents paying for such 
supplies from their own funds at the time of purchase. The agree- 
ments evidently contemplate that such service will be provided at 
any of the contractor’s stations in the State or area. The number 
of such stations is not stipulated and there is no provision that any 
number of stations will be maintained. It seems clear that the agree- 
ments would apply to any new stations open by the contractor in 
the area during the contract period. Conversely, there would be no 
requirement to maintain stations for the purpose of providing the 
service. ‘That is to say, a reasonable construction of such agree- 
ments, in view of the surrounding circumstances, is that they impose 
an obligation on the contractor to provide the stipulated services at 
any and all stations being operated by it at the time such services 
are required, but not necessarily to maintain service stations for that 
purpose. It follows that where such a contractor disposes of a part 
or all of its stations, by lease to individual dealers or otherwise, dur- 
ing the contract period, there appears no legal basis for charging the 
contractor with any difference between the cost of gasoline and cil 
otherwise procured and the price, if it could be determined, at which 
such supplies would have been procurable at stations of the contrac- 
tor if their operation had been continued. Accordingly, the second 
question must be and is answered in the negative. 

As to the third question, an examination of the Department of the 
Interior contracts of a similar character cited in the list submitted 
by the general agent discloses that the advertisement for such con- 
tracts expressly provide that— 

The right is reserved to order under any contract resulting from this adver- 
tisement the requirement of any other Federal activity which may indicate to the 
Department of the Interior a desire to participate under such contract. 

In view of this express reservation in the advertisement, which by 
reference is made a part of the contracts, there seems no room for 
doubt that the contractors are obligated to provide services as stipu- 
lated to any other Federal activities where required, upon notification 
of the Department of the Interior by such other Federal activity of 
its desire to purchase supplies under such contract. There appears 
no legal objection to the Federal Bureau of Investigation purchas- 
ing required supplies under the terms of such Department of the 
Interior contracts at places where gasoline and oil are not available 
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under existing Bureau of Investigation contracts, including places 
where the Bureau of Investigation contractor has leased its stations 
to individual dealers without arrangement for such dealers to fur- 


nish such supplies for the account of the contractor. The third 
question is answered in the affirmative. 

What has been said herein appears to answer the immediate ques- 
tions raised by the submission. It should be stated, however, that 
the practice of employees obtaining gasoline and oil on credit or 
courtesy cards under Government contracts is not wholly free from 
objection. It is realized that such procedure is of great convenience 
and practicability, particularly where the duty of employees require 
them to spend much time in traveling about the country by Govern- 
ment-owned automobiles. But the practice is so obviously open to 
grave abuse, especially if such cards are widely issued, that it scarcely 
need be stated that such practice should have the closest administra- 
tive supervision. Any evidence throughout the Government service 
of the abuse of such credit or courtesy-card privilege may require a 
discontinuance of the practice. 


(A~78562) 


MAILS—TRANSPORTATION BY AIRPLANE—PAYMENTS FOR TRIPS 
INVOLVING NONSTOPS AT CONNECTING ROUTE POINTS 


Where mail is actually carried in a contractor’s plane over the entire scheduled 
trip distance of connecting routes, but due to prohibitive weather conditions 
no stop is made at the terminal connecting point, payment may be made for 
the mileage actually flown at the stipulated contract rate “per airplane- 
mile”, but there is for consideration by the Postmaster General what deduc- 
tion should be made for delay to the mails or the rendering of service 
“inferior to that stipulated in the contract.” 


Acting Comptroller General Elliott to the Postmaster General, December 7, 
1936: 


Your letter of July 16, 1936, submits for decision a matter therein 
stated as follows: 


The air mail system of the United States contains several instances where 
designated routes consist of and include more than one contract route. An 
instance is found in the southern transcontinental route from Newark, New 
Jersey, to Los Angeles, California, which includes contract route A. M. 23 from 
Newark to Fort Worth, and the contract route A. M. 4 from Fort Worth to Los 
Angeles. A further instance is found in American Airlines’ routes A. M. 21 and 
A. M. 22. A. M. 21 extends from Boston, Massachusetts, to Cleveland, Ohio, via 
Utica, Syracuse, Rochester, and Buffalo; and route A. M. 22 from Cleveland, 
Ohio, to Nashville, Tennessee, via Columbus, Cincinnati, and Louisville. What 
has been known as the northern transcontinental route, operated by Northwest 
Airlines, Inc., between Chicago, Illinois, and Seattle, Washington, includes route 
A. M. 16 from Chicago, Illinois, to Fargo, North Dakota, via Madison and Roches- 
ter; and route A. M. 3 from Fargo, North Dakota, to Seattle, Washington, via 
Jamestown, Bismarck, Miles City, Billings, Butte, Helena, Missoula, Spokane, 
and Wenatchee. Another instance is found in the operation of Eastern Air 
Lines between Chicago, Illinois, and Miami, Florida, over route A. M. 10, between 
Chicago, Illinois, and Jacksonville, Florida; and over route A. M. 6, between 
Jacksonville and Miami. 
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In two recent instances, the General Accounting Office has thus far disallowed 
mileage pay, by reason of the fact that a through plane operating over two 
contract routes failed to make a stop at the terminus on the first contract route 
over which the flight was made, although the through plane continued on over 
the other contract route to the terminus of that route and the terminus of the 
through flight. In one instance a plane operated by Northwest Airlines from 
Chicago, Illinois, to Seattle, Washington, did not land after leaving Minneapolis, 
Minnesota, until it arrived at Bismarck, North Dakota, thus omitting to stop 
at Fargo, North Dakota, the northern terminus of contract route A. M. 16. The 
failure of this plane to land at Fargo was caused by prohibitive weather con- 
ditions. The General Accounting Office disallowed the mileage pay on contract 
route A. M. 3 between Fargo and Bismarck, thus allowing the contractor no 
compensation for carrying between Fargo and Bismarck, mails originating east 
of Fargo and destined for Bismarck and points west, although this mail was 
actually carried by the contractor between Fargo and Bismarck and expedited 
thereby, as, had the contractor been compelled to wait at Minneapolis until clear 
weather permitted a stop at Fargo, the flight would either never have been 
made at all, or it would have been materially delayed. 

Another instance is found in the operation of a flight between Miami, 
Florida, and Chicago, Illinois, by Eastern Air Lines. This trip originated 
at Miami and continued to Chicago, but because of weather conditions failed 
to land at Jacksonville but landed at Atlanta, Georgia. Ordinarily that por- 
tion of the trip between Miami and Jacksonville is operated as a part of con- 
tract route 6 from New York to Miami and from Jacksonville to Chicago as 
a trip on route A. M. 10 via Macon, Atlanta, Chattanooga, Nashville, Louisville, 
and Indianapolis. In this instance the General Accounting Office disallowed 
mileage pay on route A, M. 10, from Atlanta to Jacksonville, because the 
contractor was forced by weather conditions to omit landing at Jacksonville, 
thus allowing the contractor no compensation for carrying over the route be- 
tween Jacksonville and Atlanta mails originating at Miami and destined for 
Atlanta and other points on A. M. 10, although such mails were actually carried 
between Jacksonville and Atlanta by the contractor and these mails were ma- 
terially expedited inasmuch as, had the contractor been forced to remain in 
Miami until the weather cleared sufficiently to permit a landing to be made at 
Jacksonville, the trip would either never have been made or would have been 
materially delayed. In this instance the disallowance of pay on route A. M. 10 
resulted in a decrease in the total mileage on route A. M. 10 for November, 
this decrease resulting in an increase in the basic pay for the entire route 
during the month of November. The disallowance of mileage pay from 
Atlanta to Jacksonville, or 283 miles at 26 cents per mile, amounted to 
$73.58 and resulted in an increase from 26 cents to 27 cents per mile for 
the entire mileage flown on route A. M. 10 during November, by reason of 
which the contractor received $1,026.21 more than if mileage pay between Jack- 
sonville and Atlanta had been allowed for this trip. 

It is felt that where the contractor by reason of weather conditions fails to 
land at the terminus of one contract route but continues on over another con- 
tract route, making a landing as soon as practicable, and expedites the air mail 
thereby, it should not be denied all compensation for carrying the mails be- 
tween the omitted terminus and the next stop, especially in view of the fact 
that the mail is actually carried. 

It is further felt that adherence to this ruling may result in the cancelation 
of flights, in material delays while waiting for clearing weather, and perhaps 
in some instances landings hazardous to passengers made solely to prevent 
the deduction of mail pay. 

It is requested, accordingly, that this ruling be reviewed and the Post 
Office Department advised. 


The record shows that on March 10, 1936, Northwest Airlines, Inc., 
plane no. 60, left Chicago at 8:20 p. m. for Fargo, N. Dak., and 
intermediate points on scheduled trip 3 over air-mail route no. 16. 
A change was made to plane no. 67 at St. Paul, Minn. The trip re- 
port shows this plane arrived over Fargo at 1:32 a. m. but that due 
to weather conditions no stop was made there. The plane continued 
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on west from Fargo over route no. 3, arriving at Bismarck, N. Dak., 
at 2:40 a. m., where the Fargo mail was put off to be returned to 
Fargo by east-bound trip 4 on route 3. From Bismarck the said plane 
67 continued on to Seattle, Wash., and intermediate points over route 
8, arriving at Seattle 9:15 a. m. Pacific time, March 11, 1936. 

It further appears that on November 1, 1935, North American 
Aviation, Inc., plane no. 12, left Miami, Fla., at 8:20 p. m. for Jack- 
sonville, Fla., carrying mail on a “credit” trip over air-mail route 
no. 6, but due to weather conditions the plane passed over Jackson- 
ville without stopping and proceeded over route no. 10 to Atlanta, 
Ga., arriving at Atlanta at 1:40 a. m., eastern time. The mail for 
Jacksonville was put off at Atlanta and the mail for Chicago was 
transferred to plane no. 15 of the same contractor, which left At- 
lanta at 1:10, central time, for Chicago and intermediate points 
over said route 10, arriving at Chicago at 6: 54 a. m. 

It thus appears that in each instance the mail was actually carried 
over the entire scheduled trip distance of both connecting routes, but 
that in the first instance the failure to stop at Fargo delayed delivery 
of the mail for Fargo and no mail was picked up at Fargo for points 
west on scheduled trip 3 on route 3; and in the second instance the 
failure to stop at Jacksonville delayed the mail for Jacksonville and 
no mail was picked up at Jacksonville for Chicago and intermediate 
points on the scheduled trip to Chicago. 

The air-mail contracts in each instance provide for payment for 
services performed at stipulated rates “per airplane-mile.” 

Articles “first” and “fifth” of such contracts obligate the con- 
tractors as follows: 
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First. To carry the mails offered with due celerity, certainty, and security, 
and in safe and suitable aircraft on the route described and on the schedules 
set forth by the Postmaster General, the contractor to receive and deliver the 
mails at the designated fields and point on said fields as approved by the Post- 
master General. 

7» * * * = : * 


Fifth. It is hereby also stipulated and agreed that deductions in pay will be 
made for suffering the mails to become wet, injured, or destroyed, or when a 
grade of service is rendered inferior to that stipulated in the contract, or for 
the loss of or depredation upon the mails in the custody of the contractor or 
his agents, provided the loss is occasioned by the fault of any of them. 


Paragraphs 20 and 21 of the advertisement for bids, by reference 
made a part of such contracts, are as follows: 


20. Delay to mail carried by air-mail contractors, brought’ about wholly by 
act of God, will not be chargeable to the contractor, nor will such delay be 
considered as cause for termination of contract by the Post Office Department. 

21. Delays brought about by acts of the contractors may result in fine and 
deductions, as provided by law. 


In view of the circumstances here shown, that the mail was actually 
carried in the contractor’s planes over the established contract routes 
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3 and 10 between Fargo and Bismarck and between Jacksonville and 
Atlanta in conjunction with regular scheduled pay trips, although 
stops were not made at the terminal connecting points, Fargo and 
Jacksonville, there appears no basis for not paying the contractors 
“per airplane-mile” for the mileage actually flown between such 
points, as on routes 3 and 10, and the accounts of the contractors for 
these and similar trips will be readjusted on that basis. There is for 
your consideration, however, under article “fifth” and paragraphs 
20 and 21 of the contract, swpra, what deductions should be made in 
such cases for the delay to the mails or the rendering of service “infe- 
rior to that stipulated in the contract.” See 14 Comp. Gen. 129. 
Your submission is answered accordingly. 


‘ 


(A-82036) 


LEAVES OF ABSENCE—SICK—CURRENT GRANTS AND ADVANCES 
FOLLOWING ADVANCE OF 30 DAYS 


A Government employee advanced sick leave of 30 days on June 1, 1936, in 
addition to sick leave previously accrued, may not, under the general pro- 
visions of the President’s uniform sick-leave regulations of July 9, 1936, 
be granted current sick leave until July 1, 1938, but if all the terms and 
conditions of section 3 of said regulations were met, there would be for 
advancing 144 days’ sick leave on August 1, 1936, and 144 days additional 
on the first day of each succeeding month, provided there had not been 
three advances previously made in the calendar year 1936 and the employee 
was not in a nonpay status immediately preceding said first days of the 
month. 


Acting Comptroller General Elliott to the Secretary of State, December 7, 1936: 
Your letter of November 30, 1936, submits for decision a matter 
therein stated as follows: 


In administering sick leave in the Department of State question has arisen 
as to the construction of section 3 of Executive Order No. 7410, dated July 
9, 1986, which reads as follows: 

“Seo, 3. In cases of serious disability or ailments, and when the exigencies 
of the situation so require, sick leave may be advanced not in excess of 30 
days in addition to the usused sick leave that has accumulated to the credit 
of employees: Provided, That such advances shall not be made to any employee 
more than 3 times during any one calendar year; that every case of advanced 
leave shall be supported by the certificate of a registered practicing physician 
or other practitioner; that the total of such advances shall not exceed at any 
time 30 days beyond the accumulated sick leave; and that such advances shall 
be charged against sick leave subsequently accumulating.” 

The problem is: If sick leave in addition to the unused sick leave that has 
accumulated to the credit of an employee is advanced at a given time, under 
what conditions may the employee be granted additional sick leave before 
the advance is liquidated by subsequently accumulating leave? It will be ap- 
preciated if you will answer this question so as to make clear the proper appli- 
cation of the regulations to the illustrations set forth below: 

(1) If an employee on June 1, 1986, was granted 30 days advance sick leave 
in addition to an accumulation of 74% days, when would he again become eligi- 
ble for sick leave under the general provisions of the uniform regulations 
(other than section 8)? 
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(2) If an employee on June 1, 1936, was granted 30 days advance sick leave in 
addition to an accumulation of 74% days, when would he again become eligible 
for sick leave by advance under the provisions of section 3 of the uniform 
regulations? 

The Department will appreciate an early reply. 

The last clause of the quoted sick-leave regulation provides “that 
such advance shall be charged against sick leave subsequently ac- 
cumulating.” Hence, any advance of sick leave must be absorbed 
by the sick leave thereafter accruing. The regulation places two 
himitations on the advance of sick leave, (1) not to exceed three 
advances during any one calendar year, regardless of the amount, and 
(2) not to exceed at any time an aggregate of 30 days beyond 
accumulated sick leave. 

Answer to question (1). The employee referred to in this par- 
ticular submission may not be granted current sick leave under the 
general provisions of the regulations (other than sec. 3) until July 1, 
1938, because the entire 30 days’ sick leave accumulating during the 
period July 1, 1936, to June 30, 1938, inclusive, would have to be 
applied to the 30 days advanced to him. 

Answer to question (2). If all the terms and conditions of sec- 
tion 3 of the regulations were met, there would have been for ad- 
vancing sick leave not in excess of 114 days on August 1, 1936, or 214 
days on September 1, 1936, or 334 days on October 1, 1936, or 5 days 
on November 1, 1936, etc., provided there had not been three ad- 
vances previously made during the calendar year 1936 and the 
employee was not in a nonpay status immediately preceding the 
said dates respectively—section 16 of the sick-leave regulations. 


(A-81577) 


TRAVEL BETWEEN PLACE OF ABODE AND TEMPORARY PLACE 
OF DUTY—WHETHER A SUBSISTENCE OR TRANSPORTATION 
EXPENSE 


Whether the travel of employees of the Interstate Commerce Commission be- 
tween place of abode and airports at which engaged in the performance of 
temporary duty is, because of the distance involved, an expense incident 
to subsistence or transportation is for determination upon the facts in each 
ease, but a reasonable application of paragraph 8 (b) of the Standardized 
Government Travel Regulations to such cases would require that such 
travel be considered incidental to subsistence where regular airport em- 
ployees who live in the nearest city usually provide for their own trans- 
portation between place of duty and place of abode. 


Acting Comptroller General Elliott to the Chairman, Interstate Commerce 
Commission, December 8, 1936: 


There has been considered your letter of November 7, 1936, request- 
ing, for future guidance in similar cases, review of the preaudit 
action of this office in refusing to certify for payment certain amounts 
claimed by employees of the Commission as expenses of transportation 
from their temporary place of abode to their point of duty and return. 
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The cases which you submit for consideration consist of the follow- 
ing described vouchers: 


Bureau voucher no. Name Amount 
aC oud oud OS Aen Ee ) Gotan iio oie ei -.e $28. 60 
Slt aca neetiasta te abstain a Warner L. Howlett..............-.- 23. 50 
ere Sree ee are eae SURAIE SI Sone cahe cea kai 6. 00 


The purpose of these vouchers is to reclaim amounts which were 
deducted from vouchers nos. 378045, 335317, 378051, September, 
August, and September, 1936, accounts, respectively, of G. F. Allen, 
symbol no. 115-100—the deduction of said amounts having been 
made because of suspensions made in the preaudit by this office on the 
ground that transportation between places of lodging and places of 
duty is considered incident to subsistence and not allowable in addi- 
tion to per diem, citing T. R. Par. 44 and 11 Comp. Gen. 126. 

These reclaim vouchers were submitted for further consideration 
in the preaudit, citing T. R. Par. 8 (b) as authority for the claimed 
expenses, but certification thereof was withheld on the ground that. 
the said reclaim vouchers failed to establish the fact that the travel 
was not such as made by the public generally, within the meaning of 
the cited regulations. 

The travel in question was by employees of your Commission 
between certain airports and the places of abode, said to have been 
performed in the case of temporary assignments relative to certain 
duties imposed upon the Commission by virtue of the provisions of 
6 (b) and 6 (e) of the Air Mail Act of June 12, 1934, 48 Stat. 933, 
as amended by the act of August 14, 1935, 49 Stat. 614, requiring 
the examination of books, accounts, contracts, etc., of the holders 
of air-mail contracts with the view of determining that no unreason- 
able profit is derived by the contractors and of fixing just rates. 

Paragraph 8 (b) of the Standardized Government Travel Regu- 
lations provides: 

Where the nature and location of the work where temporarily stationed 
are such that meals and lodging cannot be procured there, and the daily travel 
required to. procure subsistence at the nearest available place is not such as 
made by the public generally for that purpose, nor performed for the personal 
convenience of the traveler, the expense thereof will be considered as necessary 
transportation not incidental to subsistence. A full statement of the necessity 
for such daily travel should accompany the expense account. 

The above regulation follows precisely the rule laid down in 
decision of November 2, 1923, reported in 3 Comp. Gen. 284, the 
syllabus of which is as follows: 

Where the expense incurred by an employee while away from his permanent 
station, in going to and from his work, is merely that required daily of the 


inhabitants of the place where he is temporarily stationed, such travel is 
incident to subsistence and is included in the allowance therefor, but where 
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the nature and location of his work is such that meals and lodging cannot 
be secured there, the daily travel between the nearest place at which living 
accommodations can be secured and the work is necessary transportation 
not incidental to subsistence. 


Attached to your letter is a statement of the distances of principal 
airports from cities served, the distance shown ranging from 1 to 
26 miles. In a memorandum dated October 22, 1936, by the Director, 
Bureau of Air Mail, to the secretary of the Commission, the follow- 
ing was stated with respect to the travel between the airports and 
the cities served: 

I would like to point out that the situation of the general public proceeding 
to and from airports in connection with their travel by air and that of 
employees of the airport and airline operators in proceeding to and from 
their work is entirely different from that of our employees who are required 
to be stationed and perform service for considerable periods of time at these 
air terminals and airports. In the case of the traveling public special arrange- 
ments are made in many cases whereby the airline operators, in consideration 
of the line-haul revenue, subsidize bus lines or taxi service by defraying part or 
the whole of the charge, and this service naturally is not available to others 
than the patrons of the airlines. In the case of employees of airport and 
airline operators, their transportation to and from their places of lodging is 
usually furnished by private transportation facilities of their employers. The 
employees of the Commission do not have the advantage of either of these 
facilities, and it is not understood how the daily travel expense to and from 
the airports under these circumstances could possibly be construed as being 
incurred by the preference or choice of the employee in the matter of a 
desirable place to live or to procure his meals. He has no alternative but to 
incur the expense which, if disallowed, operates to reduce his subsistence 
allowance, as compared with other employees of the Commission who are more 
or less free to elect where they shall live and eat in relation to their places of 
duty. Due to the remoteness of the location of these airports and air terminals 
from habitable areas, the situation presented in the field work of this Bureau 
is in no way comparable to that of an employee in traveling from his hotel 
or place of lodging to his initial point of duty in a city or town. 

While it is stated in the portion of the memorandum above quoted 
that employees of airport and airline operators are usually furnished 
with transportation to and from their places of lodging by private 
transportation facilities of their employers, it is apparent from such 
statement that transportation is not furnished in all cases. Under 
paragraph 8 (b) of the travel regulations, swpra, it is required that 
a full statement of the necessity for such daily travel should accom- 
pany the expense account in each instance. From that requirement 
it will be appreciated that no general rule can be established for 
application to all travel between airports and places at which living 
accommodations can be secured. Each case must be controlled by the 
particular facts therein involved. A reasonable application of the 
travel regulations, supra, to the class of cases here involved, would 
require that the travel of the employees be considered as incidental 
to subsistence where the regular employees of airport and airline 


operators who live in the nearest city usually provide for their own 
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transportation between their place of duty and place of abode; other- 
wise, as incidental to transportation, and, therefore, reimbursable 
as such. Hence, in all claims of this character, when travel expense 
is claimed as incidental to transportation as distinguished from sub- 
sistence, the voucher must contain a full statement of the facts in- 
volved so as to show beyond doubt that the claimed expenses are 
within paragraph 8 (b) of the travel regulations and the rule stated 
in 3 Comp. Gen. 284, supra. Compare A-56885, dated August 25, 
1934. 

The vouchers forwarded with your letter will be treated as claims 
for direct settlement by this office, and instructions are being issued 
today for the allowance of the said claims upon the basis of the addi- 
tional information furnished, if the vouchers in question are other- 
wise found correct. 

You are advised accordingly. 


(A-82037) 


ADVERTISING—BIDS—CORRECTION OR WITHDRAWAL BECAUSE OF 
MISTAKE—SUBMISSION BY CONTRACTING OFFICER TO GENERAL 
ACCOUNTING OFFICE 


There is no authority for the correction of a mistake in bid, or for its with- 
drawal, where the mistake is alleged after the opening of the bids except 
upon a conclusive showing that a bona fide mistake was made, and a mere 
allegation of error in typing the price in the bid is not conclusive evidence 
of a mistake, particularly where there is very little difference between the 
price bid and the next lowest bid price and the total as extended on the 
bid agrees with the unit price. 

Questions involving mistake in bid may be submitted directly to the General 
Accounting Office by the contracting officer rather than through the head 
of the department or establishment concerned in order to minimize delay, 
but the request for decision should be accompanied by a copy of the adver- 
tisement for bids, an abstract of the bids received, the correspondence rel- 
ative to the error, and a statement of facts showing, among other things, 
when the mistake was discovered and when and how brought to the atten- 
tion of the contracting officer, particularly whether before or after accept- 
ance. 


Acting Comptroller General Elliott to the Secretary of Agriculture, December 


8, 1936: 

There has been received your letter of November 28. 1936, with 
reference to the bid submitted for the furnishing of a quantity of 
cherries and tomato juice to the Department of Agriculture with 
respect to which the low bidder, the J. S. Brown Mercantile Co., 
claims a mistake in the submission of its bid. 

It appears that in response to a request of the regional supply 
officer, Forest Service, Denver, Colo., for bids to be opened October 28, 
for the furnishing of 50 cases of cherries and 10 cases of tomato juice 
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in accordance with the advertised specifications five bids were 
received as follows: 





Knoebel Sales Company 


H, A. Marr Grocery Company 


Western States Grocery Company 


Morey Mercantile Company 


Yoelin Brothers Mercantile Company 


go NO Go Pm ROO BOGS 
oS 
oe 


J. 8. Brown Mercantile Company 


NrNR Nee be 


np 
0 
® 


It appears that after the opening of the bids and before award 
was made the J. S. Brown Mercantile Co., low bidder on item 1, 
advised in letter of October 29, 1936, as follows: 


Referring to invitation no. R-2-513, opening date of bid Wednesday 2 p. m., 
October 28th, 1936, item 1 for 50 cases 6/10 red sour pitted cherries. 

The writer when submitting price on this item transposed in error the price 
of $3.74 per case to the price of $3.24. 

We did not discover this mistake until late in the evening on the opening 
date of bid and therefore were unable to have correction made. Inasmuch 
as this mistake would entail a considerable loss to us if compelled to fill 
at the $3.24 price, we would appreciate very much if this price could be changed 
to $3.74 a case, or having our bid destroyed entirely. 

May add that we will abide by your decision however, and fulfill the contract 
as offered if necessary. 


The bidder was advised by the contracting officer under date of 
October 30, 1936, that there was no authority to allow withdrawal 
or correction of the bid and that the bid would be accepted but that 
delivery might be postponed pending decision on the matter by this 
office. 


Paragraphs 14 and 19 of the Standard Government Instructions 
to Bidders provide: 


14, Withdrawal of bids.—Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

19. Errors in bid.—Bidders or their authorized agents are expected to 
examine the maps, drawings, specifications, circulars, schedule, and all other 
instructions pertaining to the work, which will be open to their inspection. 
Failure to do so will be at the bidder’s own risk, and he cannot secure relief 
on the plea of error in the bid. In case of error in the extension of prices 
the unit price will govern. 


When a mistake is not alleged until after the bids have been 
opened, as in this case, and bidders have ascertained the amount 
quoted by other bidders whereby there might arise a temptation to 
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revise a bid either upward or downward as might serve the interests 
of the particular bidder, it is necessary that there be applied the well- 
established rule that in order to authorize the correction or with- 
drawal of a bid on the basis of a mistake, the evidence of the 
mistake must be such as to show conclusively that a mistake was 
made; that is, there must be presented immediately such convincing 
proof of the existence and character of the error as to leave no room 
for doubt that there was a bona fide mistake in the bid and to remove 
any reasonable suspicion that the claim of error was for the purpose 
of obtaining some undue advantage or avoiding the consequence of 
an ill-advised bid. It must be held that such proof was not presented 
in this case—particularly in view of the fact that the total as extended 
on the bid agrees with the unit price of $3.24 plainly stated thereon 
and said unit price is only 21 cents per case (or about 6 percent) 
less than the next lowest bid on said item. Accordingly, no relief in 
the matter may be granted. 

If the said J. S. Brown Mercantile Co. fails or refuses to furnish 
the cherries in accordance with its accepted bid, notice should be 
given the said bidder and purchase thereof made as the interests of 
the United States may require, demand to be made upon the said 
bidder for any increased cost occasioned thereby. See 8 Comp. Gen. 
588. 

It is noted that the bids in this case were opened October 28, 1936; 
that the mistake was alleged by letter of October 29; and that the 
matter was transmitted here by your letter of November 28, received 
December 1. This delay of approximately a month could have been 
avoided if the contracting officer in the field had submitted the matter 
directly to this Office for decision before making an award. While 
it is the established procedure that requests for decision as to the 
legality of a proposed obligation are for submission to this Office by 
the head of the department or establishment only, this Office, in order 
to minimize the delay between the opening of bids and the awarding 
of the contracts, has adopted the procedure of considering questions 
involving mistake in bid when submitted directly to this Office by the 
contracting officer provided the request for decision is accompanied 
by a copy of the advertisement for bids, an abstract of the bids re- 
ceived, a copy of all correspondence relative to the bid alleged to be 
erroneous, and a statement of the facts in connection therewith 
showing, among other things, when the mistake was discovered, when 
and how it was first brought to the attention of the contracting of- 
ficer and particularly as to whether before or after acceptance. 

The papers are returned. 
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(A~79828) 





SET-OFF—DISABILITY COMPENSATION—INDEBTEDNESS FOR SERV- 
ICES RENDERED EMPLOYEES’ COMPENSATION COMMISSION 
BENEFICIARY’S WIFE 


Disability compensation due a United States Employees’ Compensation Com- 
mission beneficiary may be withheld and applied in liquidation of an 
amount due the Alaska Railroad hospital—a United States institution—for 
hospital services furnished his wife. 


Acting Comptroller General Elliott to the Chairman, United States Employees’ 
Compensation Commission, December 9, 1936: 


There has been referred to this office the matter set forth in letter 
dated June 18, 1936, from the general manager of The Alaska Rail- 
road to the Director, Division of Territories and Island Possessions, 
Department of the Interior, as follows: 





There is enclosed herewith hospital bill No. H-—6482, in triplicate, stated 
against J. B. Edmunson of Matanuska, Alaska, in the amount of $86.61, repre- 
senting balance due The Alaska Railroad on account of hospital services fur- 
nished Mrs. Edmunson during July 1932. 

There are also enclosed four checks aggregating $11.08, drawn on Treasurer 
of the U. S. by A. G. Balls, S. D. A. over symbol no. 79-673, as follows: 


Check no. 39425 dated 1/18/33 for butterfat_......___.._._..---.------ $2. 69 
Check no. 44062 dated 1/20/33* for butterfat..._._._.____.__.___.___.-_-----__- 2. 69 
Check no. 46081 dated 9/13/33 for butterfat..__........................... 1. 94 


Check no. 47335 dated 10/16/33 for butterfat_-_...____-_-__-------------- 


2 [Correct date 7/20/33.] 


As we were unable to obtain Mr. Edmunson’s endorsement on the above 
checks in order to apply the proceeds on his account; it is respectfully re- 
quested that said checks be forwarded to the General Accounting Office with 
request that same be deposited to the credit of “48526, Alaska Railroad Special 
Fund”, and this office notified. 

Numerous attempts have been made to collect this bill from Mr. Edmunson, 
however, without success, and as he is a compensation beneficiary it is sug- 
gested that the matter of collection of the balance $75.53 after applying the 
above checks, be referred to the U. S. Compensation Commission with request 
that not less than $5.00 per month be deducted from future compensation pay- 
ments due Mr. Edmunson. 





The hospital bill referred to apparently covers services furnished 
Mrs. Edmunson by an Alaska Railroad hospital—a United States 
institution. See 9 Comp. Gen. 332. Such being the case, Mr. Edmun- 
son’s reported indebtedness is one owing to the United States. It is 
understood from the quoted letter and from information obtained 
by informal inquiry that Mr. Edmunson is in receipt of benefits from 
your Commission (file no, 283177). 

The situation therefore involves a debtor-creditor relationship be- 
tween the beneficiary and the Government. With respect to the 
rights of the Government in such a situation it was held in 7 Comp. 
Gen. 186—quoting from the syllabus—that: 

The United States has always the right to set off against an amount due a 


claimant any sum the same person, company, or corporation owes to the Gov- 
ernment either under the same or other contracts or obligations. The common- 
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law right of every creditor to apply the moneys of his debtor in his hands in 
the extinguishment of claims due him from the debtor is equally as applicable 
to the Government as to individuals. 


See, also, Barry v. United States, 229 U. S. 47, 53; Taggart v. United 
States, 17 Ct. Cls, 322, 327; 1 Comp. Gen. 605; 14 id. 849. 

In the application of this principle, it was held in 9 Comp. Gen. 
465, that the annuity of a retired civilian employee might be with- 
held and applied toward the indebtedness of the annuitant to the 
United States for the cost of medical treatment furnished him at 
the expense of the United States Employees’ Compensation Com- 
mission. And by decision of October 3, 1935, A-44020, disability 
compensation payable to a former employee of the Panama Canal 
under the provisions of the Employees’ Compensation Act, as ex- 
tended to him by the act of June 30, 1930, 46 Stat. 1950, was set off 
and applied against the beneficiary’s indebtedness to the United 
States for services furnished by the Panama Canal. 

Accordingly, it would appear legal and proper for your Commis- 
sion to withhold all payments of compensation to the beneficiary in 
the instant case until he pays the hospital bill amounting to $86.61 
or consents to having the amount otherwise due him as compensa- 
tion applied in payment of said bill and deposited and covered into 
the Treasury to the credit of the Alaska Railroad fund, special fund. 

It is requested that this office be notified when final action shall 
have been taken in the matter. In the meantime, steps will be taken 
here to restore the amounts of the four checks enumerated in the 
general manager’s letter—from “Outstanding liabilities, 1934”, to 
the special fund under which the checks were drawn, in order that 
said amounts may be available for payment to Edmunson by the 
Alaska Railroad in the event he presents claim therefor after the 
hospital bill is paid. A copy of this letter will be furnished the 
Secretary of the Interior for the information and guidance of the 
Alaska Railroad in the matter. 


(A-81760) 
ADVERTISING—BIDS—AMBIGUOUS FREIGHT EQUALIZATION OFFERS 


Where a bidder’s offer covering freight equalization is ambiguous, a contract 
awarded on the basis of that interpretation most favorable to the Govern- 
ment is proper and need not be disturbed, particularly where the appli- 
cable specification provision supports the administrative interpretation, and 
the contractor accepts the award “on the basis of our quotation.” 


Acting Comptroller General Elliott to the Secretary of Agriculture, December 
10, 1936: 


, 


There was received your letter of November 14, 1936, as follows: 


Reference is made to contract awarded to the Pittsburgh Steel Company 
already filed with your office under no. A1S-13957. 
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For your consideration as to whether the proper award has been made there 
are transmitted herewith all responses received to the department’s invitation 
for bids (U. S. D. A. no. 5105F) sent to eighteen prospective bidders, an ab- 
stract of all bids received, and correspondence conducted, subsequent to the 
award, with the Pittsburgh Steel Company. 

The bids were opened on June 25, 1936, at Albuquerque, New Mexico, and 
award was made on August 26, 1936. The delay in making award was caused 
by the fact that it was necessary to reallocate the expenditure, as the appro- 
priation to which it was originally chargeable expired as of June 30, 1986. 

An analysis of the case disclosed that under the terms of the bidder’s equali- 
zation offer, which read as follows: 

“If shipped on a Government bill of lading, freight charges collect, we will 
allow from Monessen, Pa., to Albuquerque, New Mexico, the commercial rate of 
freight of $1.26 per 100 lbs., plus such an additional amount as may be neces- 
sary to equalize any lower delivered freight cost to the Government resulting 
from the application of land grant rates from the shipping point of any other 
bidder as compared to the application of land grant rates from our shipping 
point.” 


equalization in the amount of $254.29 should be charged. This amount was de- 
veloped from the following computation : 


Land grant rate from Monessen, Pa._.-...-..----.__-___ $0. 9818 
Net rate front Binmequa, Cols. —-seent ween neonenes= . 56 
. 42918 


$0.42918 x 59,250 pounds equals $254.29. 


Under date of September 8, 1936, the Pittsburgh Steel Company submitted 
a letter to the Department (copy attached) questioning the amount of equali- 
vation charged, and a recheck of our figures showed that an error had been 
made. You will note that in the bidder’s equalization offer, he specifically 
states that he will allow equalization resulting from the application of land 
grant rates, and that equalization in the amount of $254.29 was based on the 
Minnequa rate of 0.56, which is a Government net rate containing no land 
grant deduction. 

The Department corrected this error on September 19, 1936, by issuing a 
standard form no. 1036, changing the deduction of equalization from $254.29 
to the correct amount of $140.14. This new figure was determined in the 
following manner and is based on the lowest land grant rate, rather than on 
the lowest net rate. 


Land Grant rate from Monessen__.-.....-.----...-.--- $0.98918 

ARE Ee Nee ENON CMON ood ccteneecemensenanet .75266 

ON la etn enetetinerelinrtdmminnssin -23652 

$0.23652 X 59,250 Ibs. =$140.14. 

Ps a al abet etree hile chtshenhie mnie $2,076.00 
Commercial frt. allowance ($1.26 per 100#) (from 

IN Pied scchatcdthchacheerc phen tepals ehbceaicdadnats tence Galeri teen thts 746.55 

1,329.45 

Frt. paid by Gov’t (.98918 per 100#)--------------~--- 586.09 

1,915.54 

Reni I he ae aE ctekttcctebic nines iiwie 34.65 

1,880.89 

te) GI sediereidte er eene gerne neinenivoninn 140.14 

1,740.75 


On October 6, 1936, the Pittsburgh Steel Company again corresponded with 
the Department and took exception to the new equalization figure and stated 
that they could not agree with our method of determining this deduction, and 
requested that they be advised in detail how this amount was computed. 
Your attention is invited to letter of October 6, 1936, from this firm. 

Under date of October 12, 1936, we replied to this bidder, furnishing him 
all of the information desired and requesting that the material called for 
under the subject invitation be shipped as soon as possible. On October 14, 
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1936, the Pittsburgh Steel Company submitted a third letter which when sum- 
marized seems to indicate that it was the intent of the equalization offer sub- 
mitted with their bid to offer a deduction based on land grant savings, that 
is the difference between the commercial rates and the net Government rates, 
whereas this office interpreted the meaning of their offer to be an equalization 
on the lowest land grant rate available to the Government. 

It will be noted from the abstract attached hereto that if this bidder’s offer 
is to be interpreted as meaning an equalization on savings, their bid would 
not have been low and consequently they would not have been entitled to the 
award. 

Information is requested as to whether or not the Department is correct in 
the interpretation placed upon the offer by the Pittsburgh Steel Company in 
computing equalization in the amount of $140.14, and making award to the 
Pittsburgh Steel Company or, whether consideration should be given to the 
bidder’s claim that our equalization figure is incorrect and consequently award 
should not have been made to them. 


The language covering the equalization offer of the Pittsburgh 
Steel Co. is the bidder’s own language deliberately adopted and 
submitted in response to the invitation for bids and, therefore, if 
it is ambiguous or susceptible of more than one interpretation the 
interpretation most favorable to the Government must be taken as 
intended. American Surety Co. v. Pauly, 170 U. S. 133, 144; Cald- 
eron v. Atlas 8. S. Co., 170 U. S. 272, 280-281. 

The bidder states its contention in its letter of October 14, 1936, 
as follows: 


* * * The whole matter seems to hinge on one thing, and that is the fact 
that in our bid we did not recognize the clause in your specifications reading 
as follows: 

“No consideration will be given to offers to equalize commercial freight 
rates with competitors, but consideration will be given to offers to equalize 
land grant reductions from commercial rates.” 

I gather from your letter that it is your intention to hold to that clause of 
your specifications and ignore any offers to equalize commercial rates. It is our 
contention that we in making our bid stated very clearly just exactly the amount 
of commercial freight we would allow if awarded the business and indicated 
clearly that we would allow only such an additional amount as would equalize 
the savings in freight cost to the Government resulting from the application of 
a land grant rate from the shipping point of some other bidder as opposed 
to the commercial rate of freight from that shipping point compared with the 
application of land grant rate from Monessen, Pa., as opposed to the commer- 
cial rate of freight from Monessen, Pa. 

It apparently is your contention that we did make an offer to equalize 
commercial rates of freight and also make an offer to equalize land grant 
rates of freight. This is not the case in that we offered only to equalize 
the savings between the difference between land grant rates and commercial 
rates fronr two different shipping points. It is our contention that if the 
Government was not willing to accept our bid on the basis made and intended 
to hold strictly to the clause contained in your advertisement, then you should 
have considered our bid informal and made no award:to us at all. 


In its letter of September 8, 1936, however, this bidder said: 


We acknowledge your purchase order #4912-37 dated September 4th covering 
750 spools of barbed wire awarded on our quotation submitted against your 
invitation #R-8-215, on June 15th, which we accepted by our telegram dated 
August 25th. 

We are disposed to question the amount deductible and representing equal- 
ization of land grant rates. Naturally, when we submitted our quotation, we 
anticipated a small additional equalization, but not anything near the amount 
shown on your purchase order, namely, $254.29, and it is our candid opinion 
that this amount is shown as deductible probably through an error in calcu- 
lation somewhere in your Department. 
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We are proceeding with the order, having accepted it on the basis of our 
quotation, but we would appreciate very much being favored with a memo- 
randum of the land grant rates used by your Department in arriving at this 
equalization figure, and we trust that you may find it possible to let us have this 
information within the next few days. 


The computation—as corrected in the Department—of equalization 
on the basis of lowest land-grant rate available from the shipping 
point of any bidder conforms with the language of the bidder when 
that language is read with the language of the invitation on which 
submitted. All the language of both must be read to ascertain the 
agreement of the parties, and the bidder is not entitled to have any 
of the language of the invitation disregarded in that connection. 

The bidder not only is contending that part of the language in the 
invitation be disregarded but is asking for a construction of its own 
language in its bid which, like you, I am not able to see that its 
language supports. The method of offering equalization is not now 
one of first impression, particularly as between offerings to equalize 
on the basis of savings or on the basis of lowest land-grant rates, 
the matter having received much attention in recent months in con- 
nection with bids submitted from representatives of the steel indus- 
try on Government invitations. Among others, see 15 Comp. Gen. 
1045; 16 id. 272; A-75336 of July 3, 1936. 

The Pittsburgh Steel Co. should be required to perform its con- 
tract, the net payment due under the appropriation to be arrived 


at on the basis of the corrected computation you have submitted, such 
computation being required by the terms of the contract. 


(A~76106) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES FOR LANGUAGE STUDY 


A naval officer not ordered, but “authorized to proceed to Europe for temporary 
duty for the purpose of language study” upon his request that he might 
the “better prepare himself for his duties as language instructor at the 
Naval Academy”, with the understanding that “you will be entitled to no 
mileage or traveling expenses in connection therewith”, and not assigned 
or detailed to any “post of duty”, is not on duty in a foreign country within 
the law and regulations authorizing exchange relief and is not entitled 
to such relief on his net pay and allowances for the period involved. 


Decision by Acting Comptroller General Elliott, December 11, 1936: 

The Paymaster General of the Navy has requested review of audit 
action disallowing credit in the disbursing account of Commander 
Hewlett Thebaud, United States Navy, assistant naval attaché, 
Paris, France, for September 1935, for $540.08 paid Lt. Comdr. 
Lloyd E. Clifford, United States Navy, as exchange relief on his net 
pay and allowances during the period July 11 to August 31, 1935, 
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while that officer was in Europe under orders dated April 29, 1935, 
as follows: 


From: The Chief of the Bureau of Navigation. 

To: Lieutenant Commander Lloyd BE. Clifford, U. 8S. N., Naval Academy, An- 
napolis, Maryland. 

Via: Superintendent. 

Subject: Temporary additional duty. 


1. You are hereby authorized to proceed to Europe for temporary duty for 
the purpose of language study from 17 July 1935, to 7 September 1935. 

2. You will report by letter to the naval attaché, American Embassy, Paris, 
France, for administrative purposes. 

3. This is in addition to your present duties and upon the completion thereof 
you will resume your regular duties at the Naval Academy, Annapolis, Maryland. 

4. The above is authorized with the understanding that you will be entitled 
to no mileage or traveling expenses in connection therewith. In case you do 
not desire to bear this expense you will regard this authorization as revoked 
and return this letter to the Bureau of Navigation for cancellation. 


Wrt1iaMm D. LEARY. 


The disallowance was on the ground that Lieutenant Commander 
Clifford was not, during the period in question or any part thereof, 
“employed in or on assignment or detail to a post of duty in a 
foreign country” within the meaning of Executive Order 6928, dated 
March 27, 1934, pursuant to the act of March 26, 1934, 48 Stat. 466. 
Relative to the duty status of Lieutenant Commander Clifford under 
the orders in question the Chief, Bureau of Navigation, under date 
of October 21, 1936, stated : 


1. During the spring of 1935 the Superintendent of the Naval Academy 
requested that a number of the officers who were to serve as language instruc- 
tors during the coming academic year be sent to Europe for the purpose of 
taking a refresher course in the language they were to teach. Due to limited 
funds available for travel of such officers it was necessary to restrict such 
orders to a limited number. 

2. After the above-mentioned orders had been issued, Lieutenant Commander 
Lioyd E. Clifford, U. S. N., requested that he be permitted to go to Paris, 
France, and report to the naval attaché for temporary additional duty during 
the summer for the purpose of language study to better prepare himself for 
his duties as language instructor at the Naval Academy. This request was 
approved by the Superintendent of the Naval Academy. In view of the lack 
of funds to pay for his transportation to Europe and return he was authorized 
to proceed to Europe and report to the naval attaché, Paris, France, for 
language study on condition that he would be entitled “to no mileage or travel 
expenses”—he would provide transportation for himself. However, it was 
this Bureau’s intention that he should receive exchange relief, and his orders 
were specifically worded so as to avoid the condition that “he would be entitled 
to no expenses in connection therewith.” ‘The condition as stated in the orders 
was that he would “be entitled to no mileage or traveling expenses.” 

3. The Bureau of Navigation considers that this officer was employed at 


“a post of duty in a foreign country”, and it is recommended that exchange 
relief be allowed. 


The status of Lieutenant Commander Clifford with respect to his 
right to exchange relief during his stay in Europe under said orders 
depends on whether he was during that time employed “in service in 
foreign countries” under the terms of his orders, the act of March 26, 
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1934, and the Executive order pursuant thereto. The act of March 
26, 1934, 48 Stat. 466, provides: 

That there are authorized to be appropriated annually such sums as may be 
necessary to enable the President, in his discretion and under such regulations 
as he may prescribe and notwithstanding the provisions of any other act and 
upon recommendation of the Director of the Budget, to meet losses sustained 
on and after July 15, 1933, by officers, enlisted men, and employees of the 
United States while in service in foreign countries due to the appreciation of 
foreign currencies in their relation to the American dollar, * * * Provided, 
That such action as the President may take shall be binding upon all executive 
officers of the Government: * *, 

Paragraph 1 of Executive Order 6928, dated December 24, 1934, 
effective January 1, 1935, provides: 

The words in the act “while in service in foreign countries”, for the purpose 
of these regulations, shall be understood to mean (a) while employed in or on 
assignment or detail to a post of duty in a foreign country, (b) while en route 
through a foreign country or to or from such post, (c) while, during such as- 
signment or detail abroad, on leave of absence with pay in a foreign country, 
or, in connection with allowances for rent of living quarters maintained abroad 
during leave of absence or while under orders in the United States, (d) while 
traveling in foreign countries under official orders, or (e) while attached to 


and serving on board United States vessels stationed in foreign waters for not 
less than 60 consecutive days. 


Paragraph 3 (c) provides: 


In case of employees traveling in foreign countries under official orders, not 
employed in or on assignment or detail to a post of duty in a foreign country, 
no part of the employee's salary not converted for expenditure abroad shall be 
included in the loss referred to for the purposes of these regulations. 

The orders in question authorized but did not order Lieutenant 
Commander Clifford to proceed to Europe for “temporary duty.” 
The orders required him to “report by letter to the Naval Attaché, 
American Embassy, Paris, France” but did not assign or detail him 
to any “post of duty” in Europe. 

The phraseology “with the understanding that you will be entitled 
to no mileage or traveling expenses in connection therewith” is that 
used in orders when the travel is for the personal convenience or 
pleasure of the officer. The orders or the permission to be absent 
in Europe were requested by the officer in this case. Whether ex- 
change relief is an expense to which the officer is not entitled as here 
contemplated by the orders is not material. If the Government is 
not obligated under such orders for mileage and traveling expenses 
it is because the activity authorized is not duty. If it is not duty, 
the Government is not obligated for other expenses incident thereto. 
The orders did not assign Lieutenant Commander Clifford to duty 
abroad—that is, service in a foreign country within the law and 
regulations authorizing exchange relief but simply permitted him to 
be absent from duty for the purpose of language study in Europe 
for a given period. The fact that the orders termed such purpose 
“temporary duty” does not make it such. The voluntary activity 
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so authorized is not public business or duty in contemplation of the 
law. The orders in question merely constituted authority for Lieu- 
tenant Commander Clifford to be absent from his post of duty for 
a given period and during such absence he is entitled to no pay or 
allowances other than ordinary pay and allowances accruing to him 


as an officer on leave from duty in the United States. 15 Comp. Gen. 
1181. 


Upon review the disallowance is affirmed. 


(A-80526) 


ADVANCE PAYMENTS FOR INTERDEPARTMENTAL SERVICES—OBLI- 
GATION LIMITATION—ACT JUNE 22, 1936—CONTRACTS INVOLVING 
WORK OR MATERIAL 


Funds advanced by Government agencies to the Navy Department for work 
or material pursuant to title VI, part II, of the act of June 30, 1932, 47 
Stat. 417, are available for obligation only for the period the appropria- 
tion from which such advance payments were made may be available for 
obligation, notwithstanding the issuance of project orders prior to the 
expiration of the period of appropriation availability, the prior general 
statute, and special statutes particularly applicable to the Navy Depart- 
ment, under which such advances were to be considered as available until 
expended, having been modified by section 8 of the act of June 22, 1936, 
49 Stat. 1648. 


Acting Comptroller General Elliott to the Secretary of the Navy, December 11, 
1936: 


There has been considered your letter of September 8, 1936, as 
follows: 


Section 8 of the First Deficiency Act, fiscal year 1936, approved June 2 
1956, (Public, No. 789, 74th Congress) provides that: 

“After June 30, 1936, advance payments under the provisions of title VI, 
part II, of the Legislative Appropriation Act for the fiscal year 1933 shall 
have no longer period of availability for obligation than the appropriation 
from which such advance payments are made.” 

In construing the above quoted provision in decision, A-76495, of June 24, 
1936, to the Administrator, Works Progress Administration, you held that— 

“Said provision is directed to the matter of the availability—for obligating— 
of funds advanced pursuant to title VI, part II, of the Legislative Appropria- 
tion Act for the fiscal year 1983, and it is to the effect that after June 30, 
1936, the funds involved in such advance payments shall be available for 
obligating only for the period ‘the appropriation from which such advance 
payments are made’ may be available for obligating. The intent of the law 
appears clearly to be that at the close of business on June 30, 1936, all funds 
advanced pursuant to title VI, part II, of the act of June 30, 1932, 47 Stat. 
417, cease to be available for obligating unless the appropriation from which 
the funds were taken is, by its terms, made available for obligating after said 
date, in which event the funds so advanced will continue available for obligat- 
ing for the same period for which the appropriation from which taken continues 
available for obligating. 

It would seem that advances made subsequently to June 30, 1986, will also 
come within the purview of the above cited act. 

Section 601 of the Legislative Appropriation Act for the fiscal year 1933, 
approved 30 June 1932 (47 Stat. 417; 31 U. 8. C., sec. 686), provides that ad- 
vance payments may be made pursuant to orders placed by an executive de- 
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partment or independent establishment or any bureau or office thereof with 
any other department, establishment, bureau, or office. 

The act of 5 June 1920 (41 Stat. 975; 41 U. S. C., sec. 23), reads: 

“All orders or contracts for the manufacture of material pertaining to ap- 
proved projects placed before June 5, 1920, or thereafter with Government-owned 
establishments shall be considered as obligations in the same manner as pro- 
vided for similar orders placed with commercial manufacturers, and the appro- 
priations shall remain available for the payment of the obligations so created 
as in the case of contracts or orders with commercial manufacturers.” 

The Naval Appropriation Act of 1 July 1922 (42 Stat. 812) contains the 
following provision to like effect : 

“That all orders or contracts for work or material, under authorization of 
law heretofore or hereafter placed with Government-owned establishments, 
shall be considered as obligations in the same manner as provided for similar 
orders or contracts placed with private contractors, and appropriations for such 
work or material shall remain available for payment therefor as in the case of 
orders or contracts placed with private contractors.” 

It would seem, therefore, that prior to the enactment of the First Deficiency 
Appropriation Act, fiscal year 1936, when an order was placed with the Navy 
by another department of the Government, the necessary funds to cover the 
order that were represented by the advance payment, were thereby obligated 
and in accordance with the provisions of section 601 of the Legislative Appro- 
priation Act, fiscal year 1933, remained available to meet such obligation until 
expended. However, section 8 of the First Deficiency Appropriation Act, fiscal 
year 1936, would appear to prohibit the subsequent obligation of advance pay- 
ments by the receiving department, establishment, bureau, or office, unless the 
appropriation from which the advance payment is made is simultaneously 
available for obligation, 

If such is the interpretation given to the last-mentioned legislation, then it 
becomes necessary ,to obligate all advance payments while the appropriation 
involved remains available for obligation if the advance payment is to accom- 
plish the purpose for which it was made. In the case of contracts with com- 
mercial concerns, definite obligations can thus be set up assuming that sufficient 
time is available in which to execute the necessary contracts. 

However, many of these advance payments cover work to be done in navy 
yards and will be used in paying for the necessary labor and for material to 
be drawn from store. The question, therefore, arises as to whether or not in 
the case of an advance payment made under the provisions of section 601 of 
the act of 30 June 1932, which involves yard work, an obligation within the 
meaning of section 8 of the act of 22 June 1936 can be set up by the issuance 
of an order to,the yards concerned to perform the work under the authority 
of the act of 1\July 1922, supra, which also provides that such orders shall be 
considered as obligations. 

An extremely important case in point is the advance of funds received from 
the Coast Guaril to cover the construction of certain vessels. These funds were 
advanced under the appropriation, “National Industrial Recovery, 1933-1937,” 
and this appropriation, unless extended by future legislation, will not be avaul- 
able for obligation after June 30, 1937. The vessels are being constructed at 
navy yards and the necessary expenditures for their construction may possibly 
not be concluded by June 30, 1987. If the Navy Department may issue project 
orders under the authority contained in the act of 1 July 1922, which will permit 
expenditures for yard work after 30 June 1987, the situation can be easily met 
by issuing appropriate project orders. If, however, it should be held by the 
accounting officers that such project orders would not be obligations within 
the meaning of section 8 of the act of 22 June 1936, then it will be necessary 
to submit the matter for the consideration of the Congress at as early a date 
at the next session as practicable. 

In order that the Navy Department may be in a position to determine the 
appropriate action to be taken in this case and in other cases that are likely 
to arise in the future, your decision is requested as to whether or not in the 
case of an advance payment made under section 601 of the Legislative Appro- 
priation Act, fiscal year 1933, which involves yard work, an obligation within 
the meaning of section 8 of the First Deficiency Appropriation Act, fiscal year 
1936, can be set up by the issuance of project orders to the yards concerned 
to perform the work under the authority granted by the Naval Appropriation 
Act of 1 July 1922. 


| 
| 
| 
| 
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By the provisions of title VI, part II, of the Legislative Appro- 
priation Act for 1933, 47 Stat. 417, orders placed with Government- 
owned establishments for work or material were to be considered as 
obligations, as was also provided by the acts of June 5, 1920, 41 Stat. 
975, and July 1, 1922, 42 Stat. 812, and where advance payments 
were made and credited to special working funds, such advances 
were to remain available until expended. 

However, under the terms of section 8 of the act of June 22, 1936, 
49 Stat. 1648, there is placed a limitation on the time in which an 
advance of funds may be obligated, in that advance payments under 
the provisions of title VI, part II, of the Legislative Appropriation 
Act for the fiscal year 1933 shall have no longer period of availability 
for obligation than the appropriation under which such advance pay- 
ments are made. The act of June 22, 1936, must necessarily, there- 
fore, be considered as modifying prior legislation in that the ad- 
vancing of funds acts merely to earmark such funds for the purpose 
for which transferred, so that funds credited to working funds may 
be charged only with obligations legally incurred during the period 
of the availability of the appropriation from which the funds were 
taken. 

As stated in the decision of June 24, 1936, A~76495, 15 Comp. Gen. 
1125, section 8 of said act of June 22, 1936, goes to the matter of the 
availability—for obligating purposes—of the funds advanced pur- 
suant to title VI, part I1, of the 1932 act, supra, the effect thereof 
being that after June 30, 1936, funds involved in such advance pay- 
ments shall be available for obligating only for the period “the ap- 
propriation from which such advance payments are made” may be 
available for obligating. Accordingly, I have to advise that the is- 
suing of project orders by the Navy Department to navy yards or 
other Government agency under the Navy Department may not be 
considered as constituting such obligations as are contemplated by 
section 8 of the act of 1936. 


(A-82176) 


MILEAGE— TRAVEL BY PRIVATELY-OWNED AUTOMOBILE — COR- 
PORATE LIMITS OF CITIES AND TOWNS 


The words “but in no case shall a place within 2 miles of a traveler's office or 
living quarters be considered as away from his post of duty”, as used in 
paragraph 3 of the Sandardized Government Travel Regulations, are for 
application irrespective of where the corporate limits of a city or town 
may be, but where the place visited on official business is more than two 
miles from the traveler’s office or living quarters, mileage may be paid 
for the use of his personally-owned automobile for the distance traveled 
beyond the corporate limits, notwithstanding such limits are closer than 
two miles to his office or living quarters. 


1184™—37——37 
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Avting, Hewstosties General Elliott to the Secretary of Agriculture, Dec. 12, 
1936: 


There has been received your letter of December 2, 1936, as follows: 


Several questions have arisen relative to the interpretation of paragraph 3 
of the Standard Government Travel Regulations, because of the following 
phrase : 

“* * * but in no case shall a place within two miles of a traveler’s office 
or living quarters be considered as away from his post of duty.” 

It is requested that you furnish this Department an interpretative ruling 
as to whether the above provisions are intended to apply to all travel regard- 
less of whether the office or the living quarters of the employee is located 
within the limits of a corporate city or town. Specifically, an employee is 
assigned to duty at Knoxville, Tennessee, his office being located one mile 
within the city limits. In connection with his official work he operates his 
personally-owned automobile on a trip to a town 20 miles distant from the 
Knoxville city limits. In claiming mileage for the round trip is he entitled 
to claim 40 miles, the distance from the Knoxville city limits to his destina- 
tion and return, or may he claim only 38 miles? 


Paragraph 3 of the Standardized Government Travel Regulations 
provides as follows: 

Official station—Post of duty.—Designated post of duty and official station 
mean one and the same, the limits of which will be the corporate limits of 
the city or town in which the officer or employee is stationed, but if not 
stationed in an incorporated city or town, the official station is the reservation, 
station, or established area, or in the case of large reservations, the established 
subdivision thereof having definite boundaries within which the designated post 
of duty is located, but in no case shall a place within 2 miles of a traveler’s 
office or living quarters be considered as away from his post of duty. 


The language quoted in your submission from the above paragraph 
is for application only when the place visited on official business is 
within 2 miles of the traveler’s office or living quarters and in such 
cases is for application irrespective of where the corporate limits of 
the city or town may be. However, where the place visited on official 
business is more than 2 miles from the traveler’s office or living 
quarters he may in a proper case be paid mileage for the use of his 
personally-owned automobile for the distance traveled beyond the 
corporate or other limits of the city or town notwithstanding that 
such limits may be closer than 2 miles to his office or living quarters. 


(A~72201) 


MILEAGE— TRAVEL BY PRIVATELY-OWNED AUTOMOBILE — ARMY 
ENLISTED MEN—GOVERNMENT-OWNED TRANSPORTATION AVAIL- 
ABLE 


Mileage is not authorized under the act of May 29, 1928, 45 Stat. 975, applica- 
ble to military, naval, etc., personnel, for travel by privately-owned con- 
veyance in lieu of transportation in Government-owned conveyances avail- 
able and authorized to be used by the traveler. 

An enlisted man of the Army authorized to travel by privately-owned automo- 
bile in returning to his station is not entitled, under the act of May 29, 
1928, 45 Stat. 975, to mileage for such travel for any distance in excess 
of that which, had the travel been otherwise, would have been performed 
by other than Government-owned conveyance. 
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Acting Comptroller General Elliott to Clinton H. Delcour, December 14, 1936: 

There was received December 27, 1935, your request for a review 
of settlement of December 12, 1935, by which was disallowed your 
claim no. 0521736 for mileage at the rate of 3 cents per mile, act of 
May 29, 1928, 45 Stat. 975, for the distance from Chanute Field, IIl., 
to Brooklyn, N. Y., in connection with orders issued to you as an 
enlisted man of the Army on March 19, 1932. 

You state that you were sent to the school at Chanute Field at 
Government expense, and were entitled to return to your station at 
Government expense; that the authorities had the right to allow you 
travel by private conveyance in lieu of travel by airplane, which 
they did, but not to withhold reimbursement for the portion of trans- 
portation claimed as you were a soldier and entitled to free trans- 
portation or proper reimbursement if you traveled at your own ex- 
pense in the public service. You state that your case is identical 
with that of Private James H. Smith, Seventy-sixth Service Squad- 
ron, Air Corps, and Corporal James W. Perryman, Thirty-second 
Bombing Squadron, Air Corps, who received reimbursement, and 
that you cannot see why you are not entitled thereto. 

The act of May 29, 1928, amending section 12 of the Joint Service 
Pay Act of June 10, 1922, provides: 

Individuals belonging to any of the services mentioned in the title of this 
act, including the National Guard and the reserves of such services, traveling 
under competent orders which entitle them to transportation or transportation 
and subsistence as distinguished from mileage, who, under regulations pre- 
scribed by the head of the department concerned, travel by privately-owned 
conveyance shall be entitled, in lieu of transportation by the shortest usually 
traveled route now authorized by law to be furnished in kind, to a money 
allowance at the rate of 3 cents per mile for the same distance: * * 

Paragraph 13, Army Regulations 35-4540, as amended by changes 
no. 1, dated August 25, 1928, provides: 

13. General.—Enlisted men are entitled to the allowance of 3 cents per mile 
for travel by privately owned conveyance authorized by the act of May 29, 1928, 
under the conditions prescribed in section IV, A. R. 35-4820, whenever such 


mode of travel is authorized in their travel orders or is approved after having 
been performed. * * * 


The provisions of the act of May 29, 1928, are embodied in para- 
graph 16, section IV, Army Regulations 35-4820, dated September 
24, 1928, as applying to the Army, including the Organized Reserves. 

Paragraph 1, Special Orders No. 88, Headquarters Air Corps Pri- 
mary Flying School, March Field, Riverside, Calif., dated April 18, 
1931, ordered you to proceed from your station at March Field to 
Fort McDowell, Calif., by rail, thence by Army transport sailing 
from San Francisco, Calif., May 2, 1931, to New York, N. Y., thence 
by rail from New York, N. Y. to Chanute Field, Rantoul, Ill., for the 
purpose of pursuing a course of instruction at the Air Corps Tech- 
nical School in the class scheduled to commence June 1, 1931. Hav- 
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ing completed the course of instruction, paragraph 1, Special Orders 
No. 60, Headquarters Chanute Field, Rantoul, Ill., dated March 19, 
1932, was issued as follows: 


1. Pursuant to authority contained in 1st indorsement, AG 220.31 Air Corps 
(3-3-32) Enl., War Department, A. G. O., March 8, 1932, the following-named 
enlisted men, having completed their courses of instruction in airplane me- 
chanics at the Air Corps Technical School, will proceed from this station to 
stations indicated reporting upon arrival to their respective commanding officers 
for duty: 

March Field, Calif: 
Sergeant Clinton H. Delcour, 6790511. 70th Sery. Sqdn. 


Oe * ~ az * * * 

Under the provisions of section IV, AR 35-4820 dated September 24, 1928, the 
above-named men are authorized to travel in privately owned automobiles and 
are authorized reimbursement for actual rail distance from Fort McDowell, 
Calif., to their proper station. 

The travel directed is necessary in the military service, and payment when 
made is chargeable to procurement authority QM 1600, P 54-0600, A 211-2. 

The records on file in your case show that you proceeded in accord- 
ance with your orders, by privately owned automobile, from Chanute, 
Field, Ill., to March Field, Calif.; that you were paid on voucher no. 
582, April 1932, accounts of Major O. W. Gralund, Finance Depart- 
ment, United States Army, the sum of $16.17, representing mileage at 
the rate of 3 cents per mile for 539 miles, the distance from San 
Francisco, Calif., to March Field, Calif. 

The commanding officer, Chanute Field, Lll., stated in eighth 
indorsement of October 21, 1935, to The Adjutant General of the 
Army in explanation of the orders issued to you March 19, 1932, as 
follows: 


1. Soldier was authorized to return to his home station in privately owned 
conveyance and to be reimbursed for the travel performed between San Fran- 
cisco, California, and March Field, California, only, due to the fact that trans- 
portation in his case, as recommended in paragraph 5, letter, Chief of the Air 
Corps, March 3, 1932, subject: Orders, and approved by Ist indorsement, your 
office dated March 8, 1982, file: AG 220.31 Air Corps (3-38-32) Enl., was for 
air transportation from Chanute Field, Rantoul, Illinois, to Brooklyn, New York, 
thence by water to San Francisco, California, thence by rail to home station, 
March Field, California. 


The letter of the Chief, Air Corps, United States Army, dated 
March 3, 1932, referred to in the indorsement cited above, is, in 
part, as follows: 


5. It is further recommended that the commanding officer, Chanute Field, be 
authorized to return the following number of enlisted men to their proper 
stations: 


Stations: Number of men 
NT a eo Se a es oka fa” 1 
a  amonunemacme 2 
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1 Journey to be made by rail. 
* By air to New York; thence on water transport to San Francisco, Calif., thence by 
rail, to their proper stations. 
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The letter of the Chief, Air Corps, of March 3, 1932, was trans- 
mitted by first indorsement of The Adjutant General of the Army, 
dated March 8, 1932, to the Commanding General, Sixth Corps Area, 
stuting as follows: 


Approved. Issue orders. QM 1600, A 211-2. 


The payment of 3 cents per mile is authorized only where the 
“transportation in kind” which would have been furnished by the 
Government would require a payment by the Government of a charge 
for the fare of the traveler; it does not authorize payment for travel 
in the privately-owned conveyance used by the traveler in lieu of 
transportation in Government-owned conveyances available and 
authorized to be used by the traveler. That is, the traveler under this 
statute does not have an election between Government-owned convey- 
ance ordered to be used and his privately-owned conveyance at 3 cents 
per mile. 

It is apparent from the foregoing that had you not been per- 
mitted to make the journey under your orders in your privately-owned 
automobile, you would have been transported by Government-owned 
airplane from Chanute Field, Ill., to Brooklyn, N. Y., thence by Army 
transport to San Francisco, Calif., thence by rail to your station, 
March Field, Calif. 

There would therefore have been no expense to the Government for 
transportation in your case, except by rail from San Francisco, Calif., 
to March Field, Calif., for which distance you have been paid as 
stated above, all you are entitled to under the statute. You are not 
entitled to the mileage claimed. The settlement of December 12, 
1935, was correct and is sustained. 


(A-82174) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—DISTRICT OF 
COLUMBIA POLICE AND FIRE DEPARTMENTS 


The Annual Leave Act of March 14, 1986, 49 Stat. 1161, is applicable to officers 
and members of the police and fire departments of the District of Columbia. 

The phrase “exclusive of Sundays and holidays” appearing in the Annual Leave 
Act of March 14, 1986, 49 Stat. 1161, does not grant additional days of leave 
with pay, but simply excludes from the computation of the twenty-six days’ 
leave those Sundays and holidays within a period of absence on annual 
leave, on which, pursuant to other statutes, the particular class of personnel 
would be authorized to be excused from duty without loss of pay. 

Officers and members of the police and fire departments of the District of 
Columbia are not, in the absence of special legislation, entitled to time off 
with pay on Saturday half-holidays or other legal holidays in the District 
of Columbia, or on days in lieu thereof, in addition to the 26 days’ annual 
leave granted by the act of March 14, 1986, 49 Stat, 1161. 
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Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, December 14, 1936: 


Your letter of December 4, 1936, is as follows: 


The Commissioners of the District of Columbia, under the provisions of the 
Annual Leave Act of March 14, 1936 (49 Stat, 1161), and the Executive Order 
No. 7409, dated July 9, 1986, have been requested to grant to officers and mem- 
bers of the police and fire departments of the District of Columbia, in addition 
to the 26 days’ annual leave, days off in lieu of legal holidays. 

This act provides in pertinent part: 

“That with the exception of teachers and librarians of the public schools of 
the District of Columbia and officers and employees of the Panama Canal and 
Panama Railroad on the Isthmus of Panama, and except as provided in section 
4 hereof, all civilian officers and employees of the United States wherever sta- 
tioned and of the government of the District of Columbia, regardless of their 
tenure, in addition to any accrued leave, shall be entitled to twenty-six days’ 
annual leave with pay each calendar year, exclusive of Sundays and 
holidays: * * *., 

. . » » o * * 

“Sec. 7. The leave of absence herein provided for shall be administered under 
such regulations as the President may prescribe so as to obtain, so far as 
practicable, uniformity in the application of this act.” 

The question has also arisen as to whether or not officers and members of the 
two departments are entitled to Saturday half-day holidays as provided in the 
act of March 3, 1931 (46 Stat. 1482). Officers and members of the two depart- 
ments are now receiving, in lieu of Sunday, one day off out of each week of seven 
days. See in this connection your decision to the President, Board of Com- 
missioners (A-50909), dated September 16, 1933. 

In interpreting section 21, title 2, of the Independent Offices Appropriation 
Act for the fiscal year 1935, you held the term “officers and employees of the 
municipal government of the District of Columbia” to include officers and 
teachers of the public schools and members of the police and fire departments 
(A-56394, July 7, 1934). 

The Commissioners would appreciate early advice from you as to whether, 
under existing law, officers and members of the police and fire departments of 
the District of Columbia are entitled to Saturday half-day holidays and legal 
holidays, and if so, whether leave should be given in lieu thereof when it is not 
possible to grant leave on those days. 


The Leave Act of March 14, 1936, 49 Stat. 1161, which grants 
“twenty-six days’ annual leave with pay each calendar year, exclusive 
of Sundays and holidays” is applicable to officers and members of the 
police and fire departments of the District of Columbia. However, 
the phrase “exclusive of Sundays and holidays” does not grant addi- 
tional days of leave with pay, but simply excludes from the computa- 
tion of the twenty-six days’ leave those Sundays and holidays, within 
a period of absence on annual leave with pay, on which, pursuant to 
other statutes, the particular class of personnel would be authorized 
to be excused from duty without loss of pay. 

In view of the nature of the duties of policemen and firemen, and 
as their compensation is paid on an annual basis for every day of the 
year, special legislation must appear to authorize time off with pay for 
this class of personnel in addition to the statutory leave. 

Section 3 of the act of May 27, 1924, 43 Stat. 175, provides as 
follows: 


That in lieu of Sunday there shall be granted to the Metropolitan Police and 
to each officer and member of the fire department of the District of Columbia one 
day off out of each week of seven days, which shall be in addition to his annual 
leave and sick leave now allowed by law: Provided, however, That whenever 
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the Commissioners of the District of Columbia declare that an emergency 
exists of such a character as to require the continuous service of all the members 
of the Metropolitan Police force and the members of the fire department, the 
major and superintendent of police and the chief engineer of the fire depart- 
ment shall have authority, and it shall be their duty, to suspend and discontinue 
the granting of the said one day off in seven during the continuance of such 
emergency. 


In the Code of the District of Columbia this statutory provision has 
been included in title 20 as section 531 for the Metropolitan Police 
force and as section 560 for the officers and members of the fire 
department. 

There is no special statute authorizing time off with pay for police- 
men and firemen of the District of Columbia on Saturday afternoon 


or on other legal holidays in the District of Columbia or on days in 
lieu thereof. 


Accordingly, the question presented in the last paragraph of your 
letter, supra, is.answered in the negative. 


(A-81763) 


CONTRACTS—TAX-EXEMPTION CERTIFICATES AND INCLUSION OF 
WALSH-HEALEY ACT LABOR, ETC., STIPULATIONS 


In the solicitation of bids for Government needs where the bidders are dealers 
and not manufacturers, the preferable course with regard to any excise 
tax imposed by the Revenue Act of 1932, as amended, is to request prices 
without exclusion of the excise tax, on the basis that no tax exemption 
certificates will be given dealer contractors, but where purchases are such 
that bids may be expected from both manufacturers and dealers, invita- 
tions for bids should request bids on both a tax inclusion and exclusion 
basis, and “tax exemption certificates” may be issued on the basis of the 
award as made, whether to dealer or manufacturer, provided the prices 
bid are in fact tax exclusive. 

The provisions of the Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, rela- 
tive to minimum ages and wages of employees, maximum hours, working 
conditions, etc., are for inclusion in any contract made and entered into 
by any executive department, independent establishment, or other agency 
or instrumentality of the United States, etc., for the manufacture or 
furnishing of materials, supplies, articles, and equipment in any amount 
exceeding $10,000, unless specially excepted therefrom. 

Any bid which by qualification undertakes to avoid compliance with the pro- 
visions of the Walsh-Healey Act of June 30, 1986, relative to minimum 
ages and wages of employees, maximum hours, working conditions, etc., 
in connection with any contract to which said provisions are applicable, 
in any way, or by any means, will be subject to rejection. 

The Secretary of Labor has provided, under authority of the Walsh-Healey Act 
of June 30, 1936, 49 Stat. 2086, that “where a dealer instead of filling a 
Government order from his own stock quotes a manufacturer's price, and 
has factory ship direct to Government, dealer will be deemed agent acting 
for undisclosed principal” and the “manufacturer is party to contract and 
consequently responsible for conforming to labor stipulations therein”, ete. 

Reduction of the contract price otherwise in excess of $10,000 to an amount 
below that limit by reason of prompt payment discount provision, does 
not authorize the noninclusion in the contract of the labor stipulations, 
ete., of the Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, the total 
price named in the contract being the contract price insofar as the appli- 
cation of said act is concerned. 
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Invitations for bids which will develop contracts in excess of $10,000 should 
give notice to bidders that the labor stipulations, etc., of the Walsh-Healey 
Act of June 30, 1936, 49 Stat. 2036, will be applicable, but if awards are 
made thereunder by reason of splitting, or otherwise, less than $10,000 in 
amount, the provisions of said act need not be included. Where, after such 
awards, there is left a balance of not much more than $10,000 in amount 
for possible award to some other bidder, the interest of the Government 
requires a readvertising of the remaining needs, a better price being pos- 
sible because of recognition by the bidders that such labor stipulations 
might not be for inclusion in connection with the readvertisement. 


Ans capes General Elliott to the Secretary of Agriculture, December 


There has been received your letter of November 14, 1936, with 
inclosures as follows: 


Under date of October 28, 1936, the Division of Purchase, Sales, and Traffic 
of this Department opened certain bids as follows: U. 8S. D. A. 7379, for 183 
passenger cars; U. 8S. D. A. 7525, for 20 one-half ton pick-up trucks; and 
U. 8. D. A. 7526, for 22 sedan delivery trucks. 

As these three bid solicitations bore dates of September 28, 1936, or later, 
and the estimated total cost of the equipment under each was in excess of 


$10,000, the contract stipulations required by Public Act No. 846, 74th Congress, 
were included. 


U. S. D. A. 7379 


Under U. 8S. D. A. 7379 three bids were received, from the Northwest Motor 
Company, of Chevy Chase, Maryland, the Ourisman Chevrolet Sales Co., Inc., of 
Washington, D. C., and the General Motors Corporation (Chevrolet Division), 
Detroit, Michigan, respectively. 

The Northwest Motor Company and the Ourisman Chevrolet Sales Co., Inc., 
submitted quotations on practically all of the vehicles advertised for, while the 
General Motors Corporation (Chevrolet Division) bid only on fifteen units 
under item 6, which covered seventeen sedans. The total amount of the Gen- 
eral Motors bid was $9,994.95, less 5 percent, 20 calendar days. 

In its proposal the Northwest Motor Company stated: 

“Our bid price does not include Federal excise tax and is predicated upon 
tax-exemption certificates being supplied. 

“In the event that your Department is not inclined to supply us with Federal 
excise-tax-exemption certificates, add to our bid price per unit as follows: 
Item 1, $17.90. Item 37, $18.14. Item 44, $16.38. Item 47, $16.91. Item 49, 
$15.50. Item 52, $17.49. 

“As stated above, this addition is only to apply in the event that your 
Department does not supply us with Federal excise-tax exemption and it is 


clearly stated that this additional charge is applicable per unit that you may 
purchase under the various items.” 


In addition, this company stated: 

“It is expressly understood and agreed by the parties hereto, that the manu- 
facturer of the articles described in this contract, where the manufacturer is 
a corporation or a person other than the bidder herein, shall in no degree or 
manner be bound by the terms and conditions thereof.” 

The Ourisman Chevrolet Sales Co., Inc., in its proposal, made the following 
statement regarding excise tax: 

“The prices quoted are exclusive of Federal excise tax imposed under section 


606, Revenue Act of 1932. It will be necessary to secure an exemption certifi- 
cate with the order.” 


U. 8. D. A. 7525 


Under U. 8S. D. A. 7525, three bids were received, from the Northwest Motor 
Company, Chevy Chase, Maryland, the General Motors Corporation (Chevrolet 
Division), and the International Harvester Company, respectively. 

The Northwest Motor Company bid on the entire 20 pick-up trucks, at $508.89 
each, a total of $10,177.80, less a prompt payment discount of 10 percent, 20 
calendar days. Here again this company quotes without the Federal excise tax 
and states that if it is not supplied with the tax exemption certificates $10.18 
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shall be added to the unit price. It also makes the same statement regarding 
the manufacturer of the equipment as appeared in its proposal under U. 8. D. A. 
7379. 

The General Motors Corporation bid on only 17 of the 20 units called for 
under item 2 at a unit price of $560.26, or a total of $9,524.42, less a discount 
of 5 percent, 20 calendar days. 

The International Harvester Company bid only on 10 of the 20 units under 
item 1 at a unit price of $505.00, or a total of $5,050.00, less $15.00 per unit for 
payment in 30 days. 


U. S. D. A. 7526° 


Under U. S. D. A. 7526 two bids were received, from the Northwest Motor 
Company, of Chevy Chase, Maryland, and the Ourisman Chevrolet Sales Co., 
Inc., Washington, D. C., respectively. 

The Northwest Motor Company bid under item 1 on the full quantity of 22 
trucks at Detroit, Michigan, and again excluded the Federal tax, but made the 
statement that unless the Federal tax-exemption certificates were furnished, 
its price should be increased by $12.55 per unit. It also made the same state- 
ment regarding the manufacturer of the trucks as was made in the last para- 
graph of the letter accompanying its bid under U. S. D. A. 7379. 

The Ourisman Chevrolet Sales Co., Inc., bid on the full quantity of 22 trucks 
under the destination items 2 and 3 and stated that its price was exclusive of 
Federal excise tax, and that “it will be necessary that exemption certificate be 
furnished with the purchase order.” 

Before the Department analyzes the three sets of proposals, your decision 
is respectfully requested on several questions arising under the responses 
received. 

1. In the event that the tax-excluded prices of the Northwest Motor Company 
or the prices of the Ourisman Chevrolet Sales Co., Inc., are low on any items 
of these bids, and awards are made to them, may the Department properly turn 
over to them, as regular dealers of the Ford Motor Company and the Chevrolet 
Motor Company, respectively, the tax-exemption certificates demanded by them? 
In this connection it may be stated that contracting and purchasing officers, 
both within this Department and in other departments and agencies of the Gov- 
ernment, have not been following a uniform practice with respect to the matter 
of issuing tax-exemption certificates to dealers who are not manufacturers, 
producers, or importers, in connection with supplies sold by said dealers, the 
purchase price of which does not include a Federal tax, for the exclusive use 
of the Government under the provisions of the Revenue Act of 1982 (47 Stat. 
169-289), as amended by the Revenue Act of August 30, 1935. 

The dealers contend that the tax-exemption certificates issued to them are 
merely evidence that the purchase price to the Government included no Federal 
tax, and that the manner in which a tax-exemption certificate reaches the 
manufacturer, whether it be by direct delivery to him upon his request therefor, 
or by delivery through a dealer, is immaterial; that is to say, that the issuing 
of the tax-exemption certificates to dealers under the circumstances outlined 
above, cannot possibly operate against the interest of the Government for the 
reason that were the dealers to present such tax-exemption certificates to the 
Bureau of Internal Revenue, they would not be honored as not being presented 
by the proper claimant. In order to show their good faith in the matter, cer- 
tain dealers have gone so far as to say that they would have no objection, even 
though purchases were made from the dealers direct of manufactured goods 
under certificates to the effect that Federal taxes were not included as part 
of the purchase price, to the contracting officer issuing the tax-exemption cer- 
tificate covering the goods direct to the manufacturer upon request by him; 
but that this would mean that the dealers in question would have to conduct 
negotiations with the manufacturer in order to acquaint him with the nature 
of the goods sold and that such procedure would make seemingly unnecessary 
work for the dealers. 

The Department is not loath to recognize the reasonableness of this argu- 
ment and the willingness upon the part of the dealers to cooperate for the sake 
of regular procedure, but it is felt that in view of certain regulations issued 
by the Internal Revenue Bureau of the Treasury Department, referred to here- 
inafter, and the implications of certain decisions in point emanating from your 
office, that the issuance of tax-exemption certificates to dealers is not justified 
under any circumstances. The Commissioner of Internal Revenue has issued 
regulations and amendments to existing regulations to meet the conditions of 
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the Revenue Act of 1935. These regulations have been approved by the Acting 
Secretary of Treasury on November 12, 1935, and are designated as Treasury 
Decisions 4604 and 4605. It is to be gathered from article 17 of T. D. 4605 and 
article 24 of T. D. 4604 that the responsibility for the issuance of the exemption 
certificates runs solely and entirely to manufacturers, producers, or importers, 
There is nothing therein which would appear specifically, or by implication, 
to authorize the issuance of such exemption certificates to dealers. 

The same is true with respect to the following paragraphs quoted from 
15 C. G. 591: 

“These regulations and the regulations which they amend prescribe in detail 
the procedure to be followed by the manufacturer, producer, or importer to 
obtain a credit against the tax or a refund thereof, both where a sale is made 
by the manufacturer, producer, or importer, direct to the United States, or to 
others who resell to the United States. The whole procedure is dependent upon 
the production by the manufacturer, producer, or importer of evidence satis- 
factory to the Commissioner of Internal Revenue that the articles involved 
have in fact been sold either directly or through other purchasers, for the 
exclusive use of the United States and that the United States has not paid the 
amount of the tax as a part of the purchase price or otherwise. 


“In view of the terms of the law and the regulations of the Commissioner 
of Internal Revenue, it appears desirable in future specifications to require 
only that where the bidder is manufacturer, producer, or importer of any article 
subject to excise tax under title IV of the Revenue Act of 1932, as amended, 
the bidder state whether the amount of such tax has been considered in fixing 
the amount of his bid and whether he has claimed or will claim exemption from, 
credit for, or refund of such tax with respect to the sale of said articles.” 

In other decisions you have practically reiterated the foregoing statements. 

Informal advice from the Bureau of Internal Revenue has indicated that the 
regulations issued by the Bureau were intended “merely as a guide” for the 
collection of taxes by the Bureau rather than as an index to be followed by 
the various departments in the matter of the issuance of exemption certificates, 
and further, that the Bureau has no objection to the issuance of tax-exemption 
certificates to regular dealers. But even this assurance does not dispel a 
eonviction which has heretofore been held by this Department that such exemp- 
tion certificates were not meant to be issued or delivered to dealers. In order 
that this Department may follow the correct procedure with respect to this 
matter, we are submitting the question to you in the hope that early advice from 
you will warrant or correct the stand we are now taking when confronted 
with the foregoing arguments of reputable dealers. 

2. In the event question 1 is answered in the negative, (a) should the bids 
of the Northwest Motor Company be considered at the increased price per unit 
and no tax-exemption certificates be furnished either it or the Ford Company? 
(It will be noted that the Northwest Motor Company does not state specifically 
that the additional charges are the exact amount of the Federal tax.) (b) And 
how shall the bid of the Ourisman Chevrolet Sales Co., Inc., be considered? 

3. What effect does the reservation regarding the manufacturer, contained 
in each of the three Northwest Motor Company’s bids, have upon the con- 
sideration of these bids in view of the provisions of the Act of June 30, 1936, 
Public, No. 846, 74th Congress? 

4. Under U. 8S. D. A. 7525, it will be noted that the Northwest Motor Com- 
pany’s bid of $508.89 per unit, f. o. b. Detroit, Michigan, totals $10,177.80, and 
on a tax included basis, $519.07 per unit, or a total of $10,381.40. In the event 
that the cash discount of 10 percent, 20 days is considered in making the award, 
both of these total prices are reduced below $10,000; if acceptance be made on 
this basis (total award with prompt payment discount deducted) should the 
representations and stipulations of Public, No. 846, 74th Congress, be included 
in the acceptance? 

5. As set forth above, both General Motors Corporation (Chevrolet Division) 
and the International Harvester Company bid on a less number of units than 
stated in the bid invitation, thereby keeping the totals of their respective bids 
below $10,000. It will also be noted that under the Department's specification 
the right was reserved to split items between bidders. The Department has 
always considered that this clause also permitted the bidder to quote on a less 
number of units than the bid item called for. The main reason for its use is 
to make possible the development of the lowest possible cost to the Government 
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by considering shipping-point against destination prices and also the offers of 
dealers who desire to quote only on the units going into their particular terri- 
tory. In view of the heretofore recognized practice of this Department of 
splitting awards under bids and the apparent corollary privilege of the bidder 
to make an offer on but part of the goods solicited, where the split-bid provi- 
sion is included, and in view of the enactment of Public, No. 846, supra, and 
the $10,000 limitation provision therein, we are now at a loss to know whether 
we should make awards to bidders who obviously have taken advantage of the 
split-bid provision merely in order to escape the application of the said provi- 
sion of Public, 846. In other words, where it appears that a bidder has pur- 
posely submitted a bid under $10,000, pursuant to his privilege so to do by 
virtue of the split-award clause in the specifications, in order to avoid the 
obligations of Public, 846, is such bid for acceptance? The bids of the General 
Motors Corporation, Chevrolet Division, and the International Harvester Com- 
pany in the instant case seem to be determinable on the basis of your answer to 
the question. 

6. Generally, where requests for proposals have included the stipulations re- 
quired under Public, No. 846, 74th Congress, the items included in the advertise- 
ment are expected to develop total prices in excess of $10,000, but under a 
procedure of awarding by items one or more potential contracts not in excess of 
$10,000 may be developed. Are such awards (not in excess of $10,000) to be 
made without the inclusion of the stipulations of the Walsh-Healey Act, or, 
since these stipulations were employed in the advertising, must such items be 
readvertised without reference to the provisions of Public, No. 846, 74th 
Congress? 


Copies of specifications of each of the three bid solicitations are attached. 

The three sets of bids received under U. 8. D. A. No. 7379, No. 7525, and No. 
7526 are enclosed. All bids should be returned with your decision. 

Replying to your first query as to whether “tax-exemption certifi- 
cates”—that is, certificates to the effect that the vehicles involved have 
been sold to the Government at a price exclusive of any excise tax 
imposed by the Revenue Act of 1932, as amended—properly may be 
furnished the Northwest Motor Co., or the Ourisman Chevrolet Co., 
in the event that either’s bids are accepted, it has been the view of 
this Office that when the bidder is a dealer and not a manufacturer 
the preferable course is for said dealer to submit prices without ref- 
erence to the exclusion of the excise tax, and that no tax-exemption 
certificate be given the dealer contractor by the purchasing agency. 
It would appear doubtful if an administrative officer could certify 
with any degree of assurance that the price offered by a dealer is 
exclusive of a tax imposed upon a manufacturer, or that such dealer 
has not added something to his price because of the tax, and it does 
not appear that the unsupported statement of a dealer that the bid 
price is tax-exclusive should be accepted as conclusive when the sole 
purpose of such statement is to obtain an exemption, rebate, or 
refund from the Government. The certificate relative to the exclu- 
sion of the excise tax which was suggested in decision of January 
7, 1936, 15 Comp. Gen. 588-92, for inclusion in invitations for bids 
provides that it is “to be executed only when the bidder is manu- 
facturer, producer, or importer of any article bid on”, ete. This 
provision indicates to bidders that the tax exclusion or inclusion 
certificate has application only to manufacturers, producers, and 
importers and that other bidders should submit bids without ex- 
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clusion of any amount for the excise tax. However, where the thing 
to be purchased is such that bids may be expected from manufac- 
turers and also, from dealers who are not manufacturers, it is sug- 
gested that future invitations request all bidders—manufacturers and 
dealers—to submit bids on the basis that no excise-tax-exemption 
certificates will be furnished, and also, in the alternate, on the basis 
that the tax is excluded and, therefore, that a certificate to that effect 
will be furnished. When bids are so submitted, the bid most advan- 
tageous to the Government would be for acceptance, and the ex- 
emption certificate should be issued or withheld, dependent on the 
basis of the accepted bid regardless of whether the contractor is 
manufacturer or dealer. 

In the present instance, if the bids of either the Northwest Motor 
Co. or the Ourisman Chevrolet Co. are otherwise for acceptance, the 
tax-exemption certificates may be furnished upon a clear showing 
that the prices bid are in fact tax exclusive. 

Relative to your question as to the effect of the reservation in the 
bids of the Northwest Motor Co. regarding the manufacturer, it 
is to be observed that the act of June 30, 1936, 49 Stat. 2036, known 
as the Walsh-Healey Act, provides that in any contract made and 
entered into by any executive department, independent establish- 
ment, or other agency or instrumentality of the United States, etc., 
for the manufacture or furnishing of materials, supplies, articles, 
and equipment in any amount exceeding $10,000, there shall be 
included representations and stipulations which may be summarized 
as follows: 


(a) That the contractor is the manufacturer of or regular dealer in the 
materials offered. 

(b) Minimum-wage stipulation. 

(c) Maximum-hour stipulation. 

(d) Minimum age of employees stipulation. 

(e) Safe and sanitary working conditions and surroundings. 

The statute is mandatory, and its manifest purpose is that re- 
cipients of Government contracts coming within its terms shall 
be subject to its requirements. All contracts to which the statute 
is applicable must include the prescribed representations and stipu- 
lations in every instance and without any qualification whatever. 
Hence, invitations for bids should inform prospective bidders that 
if the amount of an awarded contract—not within any of the ex- 
ceptions prescribed under section 9 or provided for under section 6— 
exceeds $10,000, the contract shall contain the representations and 
stipulations required by the said act, and that any bid which, by 
qualifications, undertakes to avoid compliance with the statute in 
any way, or by any means, will be subject to rejection. The reser- 
vation in the bids of the Northwest Motor Co. here involved can- 
not but be recognized as an effort to relieve the Ford Motor Co., 
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the manufacturer and actual furnisher of the automobiles offered, of 
responsibility for compliance or noncompliance with the require- 
ments of the act, and the bids would be for rejection for that reason. 

Furthermore, it is to be noted in this connection that section 4 
of the said act of June 30, 1936, authorizes the Secretary of Labor 
to make, amend, and rescind such rules and regulations as may be 
necessary to carry out the provisions of the act. Pursuant to that 
authority the Secretary of Labor issued a circular letter to the heads 
of deparments under date of November 10, 1936, in pertinent part 
as follows: 

Agency contracts: Where a dealer instead of filling a Government order 
from his own stock, quotes a manufacturer’s price, and has factory ship direct 
to Government, dealer will be deemed agent acting for undisclosed principal. 


In such cases it will be presumed that manufacturer is party to contract and 
consequently responsible for conforming to labor stipulations therein. 


and under date of November 24, 1936, amended Regulations No. 504, 
series A, dated September 14, 1936, by adding thereto an article 
as follows: 

Art. 104 (dealer as agent of undisclosed principal). Whenever a dealer, to 
whom a contract within the act and regulations (Walsh-Healey Act) has been 
awarded, causes a manufacturer to deliver directly to the Government the 
materials, supplies, articles, or equipment required under the contract, such 
dealer will be deemed the agent of the. manufacturer in executing the con- 
tract. As the principal of such agent the manufacturer will be deemed to 
have agreed to the stipulations contained in the contract. 

The bids of the Northwest Motor Company are for delivery f. o. b. 
Detroit, Mich., the manufacturing plant of the Ford Motor Com- 
pany, for shipment direct to the Government. It would appear that 
these bids come squarely within the quoted rules of the Secretary 
of Labor. That is to say, the Northwest Motor Co., which is a recog- 
nized Ford dealer in this section of the country, is to be considered 
under such rules as agent for the Ford Motor Co. in the proposed 
contract, and responsibility for compliance with the Walsh-Healey 
Act stipulations in the contract would be considered as resting upon 
the Ford Motor Co. in the manufacture of the automobiles to be 
delivered, 

In the event that a contract were to be awarded the Northwest 
Motor Co. in excess of $10,000, the stipulations required by the 
act of June 30, 1936, 49 Stat. 2036, should be included, notwith- 
standing the fact that prompt payment would reduce the actual 
expenditure below the $10,000 limit. The total price named in the 
contract is the contract price, insofar as application of the said act 
is concerned, any reduction therein being dependent upon a condition 
subsequent to the contract. 

It is an established practice in the departments and agencies of the 
Government to receive and give consideration to bids offering a 
smaller number of articles than required by the solicitation, when in 
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the interests of the Government to do so, and the bids of the General 
Motors Corporation and the International Harvester Co., if other- 
wise proper for acceptance, are not to be rejected for the sole reason 
that these companies have offered proposals for less than the entire 
number of vehicles required. 

When it is anticipated that invitations for bids will develop con- 
tracts in excess of $10,000 in amount, it is proper that the advertise- 
ment give notice to bidders that the act of June 30, 1936, will be ap- 
plicable to such contracts. When, however, awards are made which 
are less than $10,000 in amount, there is no requirement that the 
statutory stipulations be included in the contract. However, when 
such awards are made and there is left thereby a balance of not 
much more than $10,000 in amount for possible award to some other 
bidder, the interests of the Government would seem to require a 
readvertising of the remaining needs, because it may be that bidders 
upon readvertisement, recognizing that a contract of less than $10,000 
in amount would not require inclusion of the provisions of the Walsh- 
Healey Act, would be influenced to offer the Government a lower 
price, with a view of coming within the exception limit of the act. 

Your submission is answered accordingly. 

The papers are returned. 


(A-81913) 


CONTRACTS—WALSH-HEALEY ACT REQUIREMENTS—BIDS QUALI- 
FIED AS TO COMPLIANCE 


A regulation issued by the Secretary of Labor, under authority granted to 
administer the Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, requiring 
contractors, subject to the provisions of said act, to maintain records of 
employment relative to names, addresses, sex, age, occupation, rates of 
wages, hours worked, etc., of employees engaged on such contracts, is by 
necessary implication authorized by said statute, and a bid which by 
qualification undertakes to avoid compliance with the requirements of said 
statute and regulation, is subject to rejection. 

Where a bidder qualifies his bid as to the labor stipulations, ete., of the Walsh- 
Healey Act of June 30, 1936, 49 Stat. 2036, by the insertion of an exception 
as to “assuming responsibility compliance to law by subcontractors”, the 
bidder apparently regarding as his subcontractor the manufacturer of the 
product offered for delivery from the place where the manufacturer's plant 
is located, and the manufacturer is not the subcontractor of the bidder, 
but the bidder is in fact an authorized dealer or distributing agent of the 
manufacturer, the bid is for rejection as being an avoidance of the require- 
ments of said act, such a dealer being deemed, under regulations of the 
Secretary of Labor, an agent for an undisclosed principal, the manufacturer. 


Aetieg, Comptretier General Elliott to the Secretary of State, December 16, 
1936: 


Your letter of November 21, 1936, submits with request for decision 
on the questions stated in the letter of November 11, 1936, from the 


American Commissioner, International Boundary Commission, 
United States and Mexico, as follows: 
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Reference is made to the Department’s telegram dated November 2, 1986, 
addressed to the American Commissioner, which reads as follows: 

“Department understands certain firms which have filed with their bids ex- 
ceptions to Public, No. 846, Seventy-fourth Congress, may be about to request 
withdrawal of such exceptions in the light of a recent ruling of the United 
States Department of Labor, the ruling was published on pages 1891 and 1892, 
Federal Register, October 20, 1936.” 

As will be noted from the enclosures herewith, the above mentioned telegram 
concerns invitations for bids to furnish two tractors, the cost of which will ex- 
ceed the sum of $10,000, and therefore the contract will come under the provi- 
sions of the Act of June 30, 1986, Public, No. 846, 74th Congress. 

The “Abstract of Bids Received”, which forms a part of this file, shows that 
seven invitations were mailed, that three bids were received, and that the net 
delivered cost for two tractors would be as follows: 


(1-4) (1-b) 
TriState Wauinmaent O0..4 noncnqseeapdstitnbusnnets $12, 328. 72 $12, 412. 64 
BEC Wirter-EeCL ere BEOCD. 00. Wwe een enw 12, 871. 23 12, 712. 59 
RB L. ‘Hepribon 'OCompabyi io ook st solicit. 13, 652. 80 13, 739. 10 


The notation on the offer of the lowest bidder varies the terms of the proposed 
contract as follows: 

“This bid subject to following exceptions: 

“1. Assuming responsibility compliance to law by subcontractors. 

“2. Keeping of records as applicable to their or our business.” 

The regulations for the administration of the act published in the September 
19th issue of the Federal Register, Vol. I, No. 135, p. 1626, contain the 
following: 

“Arrictp 1. Insertion of Stipulations —Except as hereinafter directed, in 
every contract made and entered into by an executive department * * * the 


contracting officer shall cause to be inserted * * * the following stipula- 
Ga * = % 


In accordance with these regulations the prescribed stipulations were included 
in the invitations dated October 21, 1936, as article 20. 

Apparently minimum wage rates have not as yet been determined for this 
industry by the Department of Labor, on the other hand, it is understood that 
the provisions of the act with reference to hours, conditions of employment, 
etc., are in full force and effect as of September 28, 1936. 

It appears from certain clauses of the law and regulations that all bidders 
are classed either as manufacturers or regular dealers. In this instance the 
company submitting the lowest bid, while appearing to be an independent 
dealer, is probably a middleman and does not take title to the goods offered 
for sale. The representative of the low bidder believes that none of its em- 
ployees would come within the provisions of the law because they have no 
duties to perform in connection with filling the order, and that article 102 of 
the regulations designating the “employees affected” would not apply to the 
local bidder. 

The Tri-State Equipment Company, through its representative, Mr. McNay, 


has presented the original of a telegram dated November 2, 1936, which reads 
as follows: 


Peoria, Itu., Nov. 2, 4:48 p. m. 
Tri-STATE EQUIPMENT Co., 


(Attn. McNay.) 


Good news regarding IBC bid Gerard Reilly, Acting Commissioner, Labor 
Department. with respect Walsh-Healey Act says exceptions as to record 
keeping and responsibility for subcontractors cannot be considered sufficient 
basis in any respect for passing over low bid and that where questions arise 
concerning application Walsh-Healey Act all bids must be referred to Wash- 
ington for approval as covered by section five of the act. Reilly told us we 
at liberty quote him on above also that his publication appearing on page 
eighteen ninety two of Federal Register is intended relieve bidders from neces- 
sity taking exceptions as you took this instance. 


CATERPILLAR TRACTOR Co., 


L. I. ReyNorps. 
No request for withdrawal of exceptions has been received. 


The second low bidder, McWhirter-McClure Company offered no exceptions 
to Public Act No. 846. There was later received from this bidder a telegram 
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dated November 3, 1936, advising of factory compliance with the Walsh-Healey 
Act. A copy of this telegram is enclosed herewith. 

The high bidder, R. L. Harrison Company, Inc., submitted prior to the opening 
of the bids a telegram taking exception to all provisions of the Walsh-Healey 
Act. A copy of this telegram, dated October 30, 1936, is enclosed herewith. 

It is respectfully requested that the enclosed bids, together with the Abstract 
of Bids Received, be forwarded to the Comptroller General of the United States 
for decision as to whether the exceptions to act of June 30, 1936, Public, No. 
846, 74th Congress, noted by the lowest bidder are to be considered as justifying 
rejection of an otherwise acceptable bid. 

Inasmuch as this equipment is needed during the present period of non- 
flow of irrigation water in the Rio Grande, a decision is requested at the 
earliest possible date. 

The act of June 30, 1936, 49 Stat. 2036, known as the Walsh-Healey 
Act, requires, in substance, that in any contract made and entered 
into by any executive department, independent establishment, or 
other agency or instrumentality of the United States for the manu- 
facture or furnishing of materials, supplies, articles, and equipment 
in any amount exceeding $10,000 there shall be included. certain 
representations and stipulations as to the identity of the contractor 
(whether manufacturer of or regular dealer in the materials, etc., to 
be manufactured or used in the performance of the contract), mini- 
mum wage rates, maximum labor hours, minimum age of employees, 
and safe and sanitary working conditions, all as set out in the statute. 
The purpose of the legislation is apparent and requires no discussion. 

Section 4 of the act authorizes and directs the Secretary of Labor 
to administer the provisions of the statute and confers authority 
upon the Secretary of Labor to make, amend, and rescind such rules 
and regulations as may be necessary to carry out its provisions. 

Pursuant to that authority, the Secretary of Labor, under date of 
September 14, 1936, issued Regulations No. 504, including the follow- 
ing provision pertinent here: 

Art. 501 (records of employment). Every contractor subject to the provisions 
of the act and these regulations shall maintain the following records of em- 
ployment, which shall be available for the inspection and transcription of 
authorized representatives of the Secretary of Labor: 

(a) Name, address, sex, age, and occupation of each employee covered by 
the contract stipulation. 

(b) Wage and hour records for each such employee, including the rate of 
wages and the amount paid each pay period, the hours worked each day and 
each week, and the period during which each such employee was engaged on a 
Government contract, with the number of said contract. 

Such records shall be kept on file for at least 1 year after the termination 
of the contract. 

The statute is mandatory. Its prescribed representations and 
stipulations must be included in every contract to which the statute 
is applicable—if not within any exception made by the Secretary 
of Labor pursuant to section 6 of the act. Rules and regulations 
issued by the Secretary of Labor which “may be necessary to carry 
out the provisions of this act” likewise are obligatory upon contrac- 
tors with the Government. In order that the Secretary of Labor 
may be able properly to administer the provisions of sections 2, 4, 
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and 5 of the statute, if and when necessary, and to furnish the Comp- 
troller General of the United States information for distribution to 
all agencies of the United States as prescribed in section 3, it is 
plain that contractors with the Government must be required to 
keep, and the Secretary of Labor or her designated representative 
must have access to proper employment and other records. The 
quoted regulation of the Secretary of Labor is by necessary implica- 
tion authorized by the statute and clearly is “within the framework” 
of the legislative purpose. Panama Refining Company v. Ryan, 293 
U. S. 388. 

The exception stated in the bid of the Tri-State Equipment Com- 
pany as to the “keeping of records as applicable to their or our busi- 
ness” is an undertaking to avoid compliance with the requirements 
of the statute and the regulations of the Secretary of Labor issued 
pursuant thereto and is unauthorized. 

Tri-State Equipment Co. made a further exception as to “assuming 
responsibility compliance to law by subcontractors.” Advertising 
literature forwarded with your letter indicates that the Tri-State 
Equipment Co. is an authorized dealer or distributing agent for the 
manufacturer whose product it offers, and this is confirmed by the 
tenor of the telegram of November 2, 1936, from said manufacturer 
to the bidder, quoted in the Commissioner’s letter, supra. The bid of 
the Tri-State Equipment Co. offered delivery f. 0. b. Peoria, IIL, 
where the manufacturer’s plant is located, or at the Government’s 
designated destination, El Paso, Tex. It would appear to be un- 
questionable that the manufacturer is not a subcontractor of the 
bidder within the general acceptation of that term, but that the 
bidder is, in fact, the authorized representative and distributing 
agent of the manufacturer. The Secretary of Labor, under date of 
November 24, 1936, amended the regulations previously issued pur- 
suant to this statute by adding thereto an article as follows: 

Art. 104 (dealer as agent of undisclosed principal). Whenever a dealer, to 
whom a contract within the act and regulations has been awarded, causes a 
manufacturer to deliver directly to the Government the materials, supplies, 
articles, or equipment required under the contract, such dealer will be deemed 
the agent of the manufacturer in executing the contract. As the principal of 


such agent the manufacturer will be deemed to have agreed to the stipulations 
contained in the contract. 


These rules appear to be applicable under the facts here presente 
and the bid of the Tri-State Equipment Co. is to be considered ac- 
cordingly. It is clear that the exceptions stated in the bid of said 
company are for the purpose of relieving both the bidder and the 
manufacturer of responsibility for compliance with the requirements 
of the statute and the applicable regulations “in the manufacture or 
production or furnishing of any of the materials, supplies, articles, 
or equipment in such contract.” You are informed that the excep- 
1184"—37——38 
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tions stated in the bid of the Tri-State Equipment Co. constitute such 
a qualification as to require the rejection of the bid of that company 
for that reason. 

It appears that the next higher bidder has signified its ability and 
purpose to perform a contract awarded to it “in strict compliance 
with the Walsh-Healey Act” (telegram of Nov. 3, 1936), and its bid 
will be for acceptance if otherwise proper. 

Your submission is answered accordingly, and the papers are 
returned. 


(A~79164) 


TRANSPORTATION — SUPERIOR ACCOMMODATIONS — CARRIER PAY- 
MENTS NOT RESTRICTED TO LOWEST FIRST-CLASS FARES 


The rule stated in decision of September 9, 1936, 16 Comp. Gen. 221, that a 
carrier would be paid only the lowest first-class fare when the transporta- 
tion request calls for higher-priced accommodations, is rescinded, carriers 
being unable to determine whether transportation requests presented to 
them involve transportation within one of the exceptions to the act of 
March 3, 1933, 47 Stat. 1516, authorized where the transportation to be 
furnished involves more than the transportation of officers and employees 
or their dependents, and said decision not having been intended to apply 
to such exceptions. 


Acting Comptroller General Elliott to the Secretary of the Navy, December 17, 
1936: 


There has been considered your letter of November 18, 1936, as 
follows: 


Reference is made to your decision dated September 9, 1936, A—79164, based 
on section 10 of the Act of March 3, 1933 (47 Stat. 1516; 5 U. 8. Code, sec. 
73b), wherein it is stated: 

“On and after October 1, 1936, however, payments to carriers for transporta- 
tion furnished upon Government transportation requests will be restricted to 
the lowest first-class fare, notwithstanding the transportation request is for 
higher priced accommodations.” j 

Although this decision was rendered in connection with a bill of the Norfolk 
and Washington Steamboat Company, it is couched in general terms and con- 
tains no qualifications, hence may be construed to apply to railroad as well as 
to steamboat travel. Information is requested whether the decision of Sep- 
tember 9, 1936, was intended to apply to rail as well as to steamship travel. 

Should the decision of September 9, 1936, A-79164, be intended to apply to 
rail as well as to steamship travel, the following decisions are cited: 

In a decision dated May 17, 1933, A-48568, it was held that the most that 
may be allowed from public funds for the cost of accommodations in a sleeping 
car is the regular charge for a lower berth. 

In a decision dated June 26, 1933, A-49378, and again in 15 Comp. Gen. 188, 
it was held that drawing rooms in sleeping cars may be used at public expense 
where necessary in the transportation of prisoners. 

In a decision dated March 31, 1934, A-53823, it was held that higher than 
minimum first class accommodation is authorized at public expense for move- 
ment of detachment of troops. 

In a decision dated May 31, 1933, A-48894, it was held that where the use 
of extra fare trains is due to need of the service, extra fare trains may be 
considered “the transportation facility used.” 

It is the Navy Department’s understanding that, as a practical administra- 
tive matter, your decision of September 9, 1936, supra, does not overrule the 
other decisions referred to immediately above, but that the practice of allow- 
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ing expenditures from public funds on the basis authorized therein will con- 
tinue. Is the understanding of the Navy Department in this matter correct? 

If, however, the above cited decision of September 9, 1936, is applicable to 
travel by rail, and if the understanding of the Navy Department is correct, 
i. e., that the decisions referred to above authorizing higher than minimum first 
class rates remain effective, may transportation requests be drawn and will 
the carriers be entitled to payment for services actually rendered on such 
requests in the following circumstances : 

(a) Travel of prisoners and guards. 

(b) Travel of sick or insane patients requiring exclusive accommodations 
and accompanied by attendants. 

(c) Movement of detachment of troops. 

(d) Travel by extra fare trains where official necessity requires use of such 
trains. 

In connection with the transportation of insane persons, it is important to 
note that railroads require certain safeguards, which, if not complied with, 
would result in refusal to accept insane persons for transportation. So far, 
no special decision has been rendered by your office on this point. However, 
as a matter of administrative necessity, it has been the practice to furnish 
higher than minimum first class accommodation when required. 

If the carriers are to be paid only the minimum first class rates on trans- 
portation requests issued for higher than minimum first class accommodations 
in the foregoing cases as indicated in the cited decision of September 9, 1936, 
under what method shall transportation covering the above cases be procured? 

It has been a recognized rule for years that where dependents of officers de- 
sire superior sleeping accommodations over and above that authorized at Gov- 
ernment expense, transportation requests might be issued for the accommoda- 
tions desired upon collection of the excess cost from the officer. As the Gov- 
ernment is fully protected in this matter, is there any objection to the con- 
tinuation of this practice? ¥ 

In connection with the issuance of transportation requests, it is the present 
practice to call for the class of round trip ticket which will provide return 
transportation after completion of the traveler’s duty. Where the carriers au- 
thorize the sale of different limit round trip tickets, should Government trans- 
portation requests be issued for the longer limit round trip ticket where neces- 
sary, or will the carriers be expected, under the provisions of the above cited 
decision of September 9, 1936, to furnish only the shortest limit round trip 
ticket? 

If the shortest limit round trip ticket is considered the minimum first class 
fare, under what method should the traveler be issued transportation when 
the longer limit ticket is required to enable him to carry out the orders of the 
Navy Department? 

With regard to the matter generally it is to be noted that travel of military 
personnel falls into two distinct categories, first, travel solely incident to getting 
the individual himself from one place to another, and second, travel primarily 
for the purpose of accomplishing another specific purpose, such as the safe 
conveyance of secret documents, accompanying sick and insane patients, prison- 
ers, etc. The Comptroller General of the United States has apparently recog- 
nized this principle in certain of the decisions referred to above. 

Section 10 of the cited act of March 3, 1933, is very evidently designed to 
apply to the first category, viz., to travel solely for the purpose of getting the 
individual from one place to another. It would be appreciated if this aspect 
of the matter were borne in mind in considering the several questions pre- 
sented herein. 


Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 


Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 
case of travel ordered after the date of enactment of this act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel. 


In decision of September 9, 1936, A—79164, 16 Comp. Gen. 221, with 
reference to said section, it was stated: 


While this statutory provision is directed primarily to the “allowances” to 
officers and employees it eliminates any possibility of the officer or employee 
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being permitted to make use of superior accommodations at the expense of the 
Government and therefore the reason no longer exists for the prior rule per- 
mitting the carrier to be paid in excess of the lowest first-class fares when 
called for upon the transportation request. As the requests involved in the 
present claim were honored in reliance upon the previous rule, this office will 
not object to payment to the carriers under that rule for transportation fur- 
nished prior to October 1, 1936, not in excess of that requested upon the face 
of the transportation requests. On and after October 1, 1936, however, pay- 
ments to carriers for transportation furnished upon Government transportation 
requests will be restricted to the lowest first-class fare, notwithstanding the 
transportation request is for higher priced accommodations. 

It will be noted that the act of March 3, 1933, upon which the de- 
cision of September 9, 1936, was based is applicable to travel allow- 
ances to officers or employees. It is, therefore, applicable to all travel 
of officers or employees as individuals and to allowances to such offi- 
cers and employees for the transportation of their dependents. The 
intention of the decision of September 9, 1936, was merely to stop 
the practice of paying the carrier—particularly for transportation 
by water—more than the lowest first-class fare when the known facts 
and circumstances are such as to require the collection of the excess 
from the traveler by the Government. Said decision was not intended 
to and did not change any decisions such as those referred to in your 
letter, swpra, in which the act of March 3, 1933, was held inapplicable, 
due to the fact that the transportation furnished involved more than 
the transportation of an officer or employee or their dependents. 
Upon further consideration and in view of the fact that such excep- 
tions necessitate the use of transportation requests when the travel 
does not come within the purview of the act of March 3, 1933, and the 
carrier would not be in a position to determine whether the transpor- 
tation request presented to them involved such an exception, the rule 
stated in the decision of September 9, 1936, to the effect that the 
‘earrier will be paid only the lowest first-class fare when the trans- 
portation request specifically calls for higher priced accommodations, 
appears impracticable of operation, and is hereby rescinded. 


(A-82112) 


CONTRACTS-—-MISTAKES IN BIDS—PURCHASES OF GOVERNMENT 
SALVAGE MATERIAL—LIABILITY OF CONTRACTOR 


Where a bidder alleges a mistake in bid on Government salvage property sold 
“as is” and “where is”, a difference in bid prices in itself would not 
necessarily be constructive notice to the contracting officer of a mistake 
as would a like difference in prices for performance of work, or the 
purchase of new equipment, supplies, ete., and where the bid was clear 
and unambiguous, the prices quoted not such as to put the contracting 
officer on notice of error, and the mistake was not alleged until after 
award and receipt of the bill by the contractor, a failure to pay for the 
property may not be excused but is for adjustment as to damages in 
accordance with the terms of the contract. 
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Acting Comptroller General Elliott to the Secretary of War, December 17, 1936: 


There has been received your letter of December 2, 1936, as 
follows: 


The attached file which consists of (16) sixteen sheets with copy of bid 
and circular proposal pertains to mistake in bid offered by the Berryhill 
Furniture Company, El Paso, Texas. 

On May 29, 1936, the Quartermaster, Fort Bliss, Texas, issued Circular 
Proposal No. 151-36-7 Salvage, on which bids were to be opened June 29, 1936. 
Item no. 31 of this circular listed lockers, trunk, 114 each. The Berryhill 
Furniture Company submitted an offer of $1.26 each. The other bids were 
50 @ .67 and .62 for balance, .55 for lot, 50 @ .56 and balance @ .33, respectively. 

The quartermaster, Fort Bliss, Texas, advised the Berryhill Furniture Com- 
pany that award on item 31 had been made to them. 

Letter from the Berryhill Furniture Company dated July 6, 1936, states 
that “I have made a gross error. I intended too [sic] bid only 26 cents on the 
lockers but through some error no doubt of mine I placed the one there before 
the 26 which I assure you was an error.” 

The fact that the price included in Berryhill Furniture Company’s proposal 
under item 31 was approximately double that of the next highest bid and 
exceeds by even a greater percentage the average price received on other sales 
of salvage lockers, lends support to the bidder’s claim of mistake. The deposit 
made by this bidder was in a round sum approximating, but slightly exceeding, 
the 20 percent required (actual deposit $30, deposit required $28.78) for a 
bid including the price of $0.26 for trunk lockers, but fell far below the 
amount ($51.54) required by the invitation on the total sum of the bid prices 
as actually entered by the bidder, including trunk lockers at $1.26. 

It is recommended that the Quartermaster, Fort Bliss, be authorized to 
reject the bid of the Berryhill Furniture Company, refund deposit to bidder, 
and make award to the next highest bidder. 


The bids here in question were on waste material and salvage 
property sold “as is” and “where is” as distinguished from bids for 
the performance of work or the furnishing of supplies, equipment, 
etc. Consequently there might be expected a wide range in the bids 
which would be based more or less upon the use to which the prop- 
erty was to be put by the particular bidder or the chance of resale 
thereof. The mere difference in the prices bid for such property 
would not necessarily put the contracting officer on notice of a mis- 
take as would a like difference in the prices quoted on new equipment, 
supplies, etc., to be furnished. 

The facts of record disclose that the bid of the Berryhill Furni- 
ture Co. as received, canvassed, and abstracted was clear and 
unambiguous; the price quoted on item 31, when compared with the 
other prices quoted on said item, was not such as to put the con- 
tracting officer on notice of any error therein; and that although 
the bids were opened June 29, 1936, no mistake was alleged by the 
said bidder until July 6, after award of the contract and receipt 
of the bill for the locker trunks. : 

Accordingly, the bid having been accepted in good faith without 
notice of any mistake therein the bidder must bear the consequences 
of its mistake. 

The bid in this instance was accompanied by a deposit of $30. 
Paragraph 7 of the terms and conditions of the bid provides that in 
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ease an award be given the amount so deposited shall be withheld 
for application as a guarantee of performance, and that in the event 
of failure to comply with the terms and conditions of the purchase 
“an amount equal to 20 percent of the purchase price of each and 
all items to which such failure applies shall be retained as liquidated 
damages, and not as a penalty.” Also, paragraph 8 of said terms 
and conditions provides: 

Payment in full for all property purchased must be made within ten (10) 
days after the date of award; and in the event the purchaser fails to pay 
within such period, the United States may rescind the sale and apply the 
amount inclosed with the proposal as liquidated damages, as provided in 
paragraph 7. * * * 

Upon the facts of record it must be held that there is no legal 
basis to relieve the Berryhill Furniture Co. from its accepted 
bid, and in event of failure to pay for the property so purchased 
the matter should be adjusted in accordance with the provisions of 
paragraphs 7 and 8 of the terms and conditions, set forth, supra. 

The papers are returned. 





(A-82238) 


INITIAL SALARY RATES OF EMPLOYEES UPON REINSTATEMENT 


Subject to the availability of appropriated funds, and regardless of the average 
provision, an administrative office may, in both the departmental and field 
services, fix the initial salary rate of an employee reinstated in the same 
or corresponding grade at not to exceed the salary rate upon separation, 
and where reinstated in a higher or lower grade at any rate within the 
salary range of that grade not to exceed the salary rate upon separation, 
but if the minimum salary rate of the higher grade in which reinstated 
is greater than the salary rate upon separation, the minimum salary rate 

- of the higher grade shall be paid. Rule stated in 3 Comp. Gen. 1004, and 
4 id. 498, modified. 


Acting Comptroller General Elliott to the Secretary of Agriculture, December 


» 1936: 


Your letter of December 2, 1936, is as follows: 


As a result of the decision of your office of November 29, 1924 (4 Comp. Gen. 
493), relative to salary payments under the Classification Act, several questions 
have presented themselves and are being submitted to you as follows: 

1. If a person who occupies a position of associate marketing specialist at 
$3,400 per annum resigns his position, at what salary can he be reinstated in 
the grade; that is, may he be reinstated at a salary above that which he re- 
ceived at the time of his resignation, or must he be reinstated at the minimum 
of the grade? Is there any distinction between appointments in the District 
of Columbia and in the field service? 

2. If an employee formerly in the grade of associate marketing specialist is 
reinstated to a position ina lower classification grade, must he be appointed 
at the minimum salary of the lower grade or may he be reinstated at any 
salary within the range of the lower grade? Could he be reinstated in a 
higher classification and be paid a salary at a rate in excess of the minimum 
rate of the higher grade? Is there any distinction between appointments in 
the District of Columbia and in the field service? 


Neither the original Classification Act, nor any of its amendments, 
nor any other statute prescribes a rule for fixing the initial salary 
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rate of employees upon reinstatement. Reinstatements have not been 
regarded as new appointments within the meaning of rule 6 of sec- 
tion 6 of the Classification Act of March 4, 1923, 42 Stat. 1490. In the 
decision of June 26, 1924, 8 Comp. Gen. 1004, a question was stated 
and answered as follows: 


Section 6 of the Classification Act of 1923 prescribes inter alia that “all new 
appointments shall be made at the minimum rate of the appropriate grade or 
class thereof.” Under this requirement are reinstatements considered to be new 
appointments? 

Reinstatements to existing vacancies under civil-service rules and regulations 
are not “new appointments” within the meaning of section 6 of the Classification 
Act. However, a reinstatement in an office other than the one from which the 
services last terminated, if within the same grade in which last serving, may not 
be at a salary greater than that which the employee was receiving when the 
prior service ceased. If such service ceased prior to July 1, 1924, the salary of 
the position as classified would be the determining factor. 


In the cited decision of November 29, 1924, 4 Comp. Gen. 493, re- 
ferred to in your letter—then applicable only in the District of 
Columbia—it was stated (p. 496) as follows: 

* * * Where the question of average is not involved, reinstatements in the 
same office to the same grade from which an employee was previously separated 
may be at any salary rate of the grade whether the separation was prior or 
subsequent to July 1, 1924. With respect to separations prior to July 1, the grade 
io which the position held by the employee was allocated will control. Rein- 
statements to the same grade in another office may not be at a salary greater 
than that which the employee was receiving when the prior service ceased. 3 
Comp. Gen. 1004. Reinstatements to a different grade, whether higher or lower 
than the one from which separated, either prior or subsequent to July 1, 1924, 
must be at the minimum salary rate of the grade. 


While these rules have not been expressly rescinded or modified by 
subsequent decisions, they have been affected by the modification of 
the average provision, by the enactment of the Brookhart Salary Act 
extending the principles of classification to the field service, and by 
the extension by Executive order of the time within which and the 
conditions under which reinstatements may be made. Hence, a re- 
statement of the rules applicable to reinstatements and a reconcili- 
ation thereof with the rules applicable to transfers or reappoint- 
ments would appear advisable. See in this connection decision of 
August 6, 1935, 15 Comp. Gen. 102, in which it was stated: 


The rule governing the fixing of salary rates upon transfer between different 
departments or establishments of the Government, from a higher to a lower 
grade as prescribed by the Classification Act, was first stated in decision of 
June 26, 1924, 3 Comp. Gen. 1001, 1006, based on the provisions of section 10 
of the original Classification Act of 1923, 42 Stat, 1491, the rule being stated 
as follows: 

‘“* * * Therefore, an employee transferred from one grade to a lower 
grade can be transferred to a position in which there is a vacancy in the grade 
to which transferred at a salary not in excess of the salary of the position 
from which transferred, assuming, of course, that the transfer is authorized 
under the provisions of the Classification Act and the civil service acts, and 
the regulations made in pursuance thereof.” 

This rule was restated in 4 Comp. Gen. 151; id. 495, and the principle 
thereof—that upon entrance into a lower grade by transfer, reappointment, or 
reallocation from a higher grade, there was required only such reduction in 
compensation as necessary to bring the salary rate within the range of the 
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lower grade—has been applied in 8 Comp. Gen. 400, and 9 id. 193. Hence, 
transfers, reappointments, or reallocations from a higher to a lower grade in 
the same or different department or establishment of the Government have 
not been regarded as “new appointments” within the meaning of rule 6, section 
6, of the original Classification Act. 

In view of the present state of the law with reference to this matter 
it would appear that, subject to the availability of appropriated 
funds, and regardless of the average provision, the administrative 
office may, within its discretion, fix the initial salary rate of an 
employee reinstated in the same or corresponding grade at not to 
exceed the salary rate paid upon separation from the service, and 
may fix the initial salary rate of an employee reinstated in a higher 
or lower grade at any rate within the salary range of that grade not 
to exceed the salary rate paid upon separation from the service, pro- 
vided that if the minimum salary rate of the higher grade in which 
reinstated is in excess of the salary rate the employee was receiving 
at time of separation, the minimum salary rate of such higher grade 
shall be paid. This rule is for application both in the departmental 
and field services. 

Answering question 1, the employee may be paid initially upon 
reinstatement not to exceed $3,400 per annum. 

Answering question 2, if the reinstatement is to a lower grade the 
appointment may be at any salary rate within said grade not in ex- 
cess of the salary rate being paid at time of separation. If the re- 
instatement is in a higher grade the appointment must be at the 
minimum salary rate of the grade unless such rate be less than the 
salary rate at time of separation, in which event the apointment 
may be at any salary rate within the grade not in excess of the 
salary rate at time of separation. 


(A-82245) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACT, MARCH 14, 1936— 


CHANGE OF LENGTH OF WORK DAY IN GOVERNMENT PRINTING 
OFFICE 


Where the weekly tour of duty of employees of the Government Printing Office 
subject to the forty-hour week law is changed, for administrative reasons, 
from 5 days of 8 hours each, Monday to Friday, inclusive, to 5 days of 
7 hours each, Monday to Friday, inclusive, and 5 hours on Saturday, annual 
and sick leave, both current and advanced, should be charged on a basis 
of the length of the work day in force when the leave is taken, a full 
work day’s absence, regardless of the number of work hours constituting 
the day, to be computed as one day’s leave, a partial day as a fraction of a 
day, the denominator of which is the total number of work hours consti- 
tuting the day, and the numerator the number of work hours’ absence 
thereon. 

The Saturday half-holiday law of March 3, 1931, 46 Stat. 1482, may be regarded 
as not applicable to employees subject to the forty-hour week law of 

March 28, 1934, 48 Stat. 522. 
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Acting Comptroller General Elliott to the Public Printer, December 17, 1936: 
Your letter of December 8, 1936, is as follows: 


Pursuant to sections 2 and 3 of the act Congress approved March 14, 1936, 
which provided for vacations to Government employees and for other purposes, 
and in accordance with the regulations of the committee on hours of duty and 
overtime appointed under the authority of the said act, there was issued by 
the Public Printer under date of June 13, 1936, regulations governing hours of 
employment and overtime. A copy of the said regulations is enclosed. 

In accordance with the above regulations and in order to prepare for the 
incoming Congress, it was ordered by the Public Printer on November 25, 1936, 
that effective, as of December 1, 1936, the office, as a whole, would return to the 
6 day week, working 7 hours for the 5 days, Monday to Friday, inclusive, with 
5 hours on Saturday, making a 40 hour week. A copy of the order of November 
25 is also enclosed. 

The return to the 7 hour day has raised many questions in connection with 
the recording and crediting of leave taken or earned. The argument is pre- 
sented that leave due an employee as of the close of business November 30, 1936, 
should be converted into hours, and the employee who takes a full 7 hour day 
off in December while the office is on a 7 hour day should be charged with 
7 hours rather than 1 day. To substantiate this view attention is invited to the 
case of two employees who, on November 1, had available for the balance of 
the year 5 days leave. The first employee was permitted during November to 
take a full week off and, of course, without any loss of pay as at that time the 
office was working the 5 day week. The second employee takes a week off in 
December which causes him to lose 5 hours without pay, as the 5 days leave, 
due him for the year, are consumed by the charges for Monday to Friday, 
inclusive, and, therefore, the 5 hours lost on Saturday must be without pay. 
This charge of 5 hours leave without pay would be unnecessary if the 5 days 
available to the employee on December 1 were converted to hours at the rate 
of 8 per day. This would give the employee 40 hours leave and would permit 
him to take off the five 7 hour days and the 5 hours on Saturday without loss 
of pay. 

There have been many examples cited, all tending to show the same result. 
One of those most often used is the case of the employee who went on leave 
Friday, November 13, 1936, and returned to work Monday, November 23. This 
employee was away from the office 10 days with.a leave charge.of 6 days. An 
employee in December who takes leave beginning December 11 and reports to 
work December 21 will also be away from the office 10 days but will be charged 
with 7 days and 3 hours—a day and 3 hours more than the employee who took 
his leave in November. 

Some of the examples cited to illustrate the point that possibly the conversion 
to hours should not be made is the case of an employee who from January 1 to 
December 1 has used 16 days leave, leaving 10 days available for use in Decem- 
ber. If this 10 days is converted into hours at the rate of 8 per day, it will, 
of course, give the employee 80 hours which will enable him to take 11 days 
(of 7 hours each) and 3 hours. But these 11 days and 3 hours added to the 
16 days he has taken prior to December 1, would give him for the year 27 
days and 3 hours—a day and 3 hours more than he is entitled to under the law. 

Another type of question would arise in the case of an employee who was 
granfed 26 days leave in January and February when the office was on the T- 
hours basis, as he apparently would be entitled to additional leave in July 
when the office reverted to the 8-hours basis. To analyze this case: the em- 
ployee was granted twenty-six 7-hour days in January and February, or 182 
hours. When the office returned to an 8&hour basis in July, and having re- 
mained on an 8-hour basis until December 1, the employee was entitled to 13 
days by 7 hours, or 91 hours, for the period from January 1 to July 1, plus 
86 hours and 40 minutes (that earned for the 5 months of July to November, 
inclusive, while on an 8-hour basis), plus the 15 hours and 10 minutes for 
December on a 7-hour basis, making a total for the three periods of 192 hours 
and 50 minutes. This is 10 hours and 50 minutes more than he was granted 
in January and February in consuming his twenty-six days annual leave. How- 
ever, if he is now in December allowed to take the 10 hours and 50 minutes. 
~ leave granted to him for the year would exceed the 26 days allowable under 
the law. 








602 DECISIONS OF THE AUTING COMPTROLLER GENERAL 


The other side of this question is represented by the employee who was 
granted 26 days leave while the office was on an 8-hour basis. If this leave is 
converted and adjusted in the same manner as that of the employee whose 
case was just outlined, he will be required to refund the difference between the 
number of hours he actually earned, as above stated 192 hours and 50 minutes, 
and the number of hours he was allowed, 195 hours, or 2 hours and 10 minutes. 

Another complication arising in connection with the conversion of the days 
taken or earned into hours and the charging of 7 or 8 hours for the loss of a 
day—depending upon the hours worked when the leave is taken—is the pro- 
cedure to be followed in recording sick leave taken in advance of that earned— 
the case in mind being that of an employee who was advanced 7 days sick 
leave while working on an 8-hour basis. If this is charged to him on an hourly 
basis, it will, of course, be 56 hours. In order to liquidate this charge, he will 
be required to earn 8 days leave on the 7-hour basis. 

While speaking of sick leave the question arises as to the proper charge for 
a week’s absence due to illness. In November the charge—in the case of 
hourly employees—was, of course, 5 days of 8 hours each. The employee who 
takes a week on sick leave in December will be charged with 5 days and 5 
hours unless it is accrued and taken, on an hourly basis, which will result in 
the complication just outlined and many others. 

In view of the fact that (1) the office is on the 7-hour day for approximately 
50 percent of the time; (2) the many questions arising in the administration of 
the leave laws as partially indicated above; (3) the idea that the records would 
be much clearer and easier to audit; (4) in the belief that the law in authoriz- 
ing 26 days leave means 26 days regardless of the number of hours worked per 
day; and (5) in view of the provision in the Government Printing Office Appro- 
priation Act that leave should be paid for at the rate the employee is earning 
at the time the leave is taken, this office will continue to consider and record 
both sick and annual leave on a daily basis unless advised by you that the same 
is not in accordance with the law. However, in view of doubt which has been 
raised as to the correctness of the practice, your authoritative decision in the 
matter at the earliest practicable date will be greatly appreciated. 


The annual leave act of March 14, 1936, 49 Stat. 1161, grants to 
employees other than temporary, “26 days’ annual leave with pay 
each calendar year, exclusive of Sundays and holidays”, and to tem- 
porary employees, with an exception not here involved, “214 days’ 
leave for each month of service.” The sick leave act of March 14, 
1936, 49 Stat. 1162, grants to employees other than temporary, sick 
leave “at the rate of 1144 days per month”, and to temporary em- 
ployees, with an exception not here involved “114 days’ sick leave 
for each month of service.” The same statute provides that 
“administrative officers may advance 30 days’ sick leave” under 
certain conditions. Under these statutes both annual and sick leave 
is required to be computed on the basis of days. With the exception 
of annual leave on Saturday as to those employees entitled te the 
benefits of the Saturday half-holiday law of March 3, 1931, 46 Stat. 
1482, a full work day’s absence, regardless of the number of work 
hours constituting the day fixed by law or regulation, must be 
computed as 1 day’s annual or sick leave, and a partial day’s ab- 
sence must be computed as a fraction of a day, using the total num- 
ber of work hours constituting the day as the denominator and the 
number of work hours’ absence thereon as the numerator. While the 
Public Printer has authority to fix the length of each work day of 
the week for employees subject to the 40-hour week law of March 
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28, 1934, 48 Stat. 522 (15 Comp. Gen. 320; id. 711), there is no author- 
ity in the leave statutes to convert the statutory allowance of “days” 
leave to a basis of 40 hours per week. The Saturday half-holiday 


law may be regarded as not applicable to employees subject to the 
40-hour week law, supra. 


Annual and sick leave, both current and advanced, should be 
charged on a basis of the length of the work days in force when the 
leave is taken. 


Accordingly, the action proposed in your concluding paragraph is 
correct. 


(A-82290) 


COMPENSATION—EMPLOYEES IN DISTRICT OF COLUMBIA—HOLIDAY 
BY JOINT RESOLUTION 


The Joint Resolution of June 20, 1986, 49 Stat. 1568, having declared December 
26, 1936, to be a legal holiday in the District of Columbia for all purposes 
and having granted to all employees, Federal and District of Columbia, 
in the District of Columbia, pay for such holiday, per hour workers in the 
clerical-mechanical service in the Bureau of Bngraving and Printing may be 
paid for that day. 


Acting Comptroller General Elliott to the Secretary of the Treasury, December 
17, 1936: 


Your letter of December 8, 1936, is as follows: 


The joint resolution (Public, No. 114, 74th Congress) (S. J. Res. 241), 
approved June 20, 1936, reads as follows: 

“Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That December 26, 1936, is hereby declared 
to be a legal holiday in the District of Columbia for all purposes: Provided, 
That all employees of the United States Government in the District of Columbia 
and all employees of the District of Columbia shall be entitled to pay for such 
holiday the same as on other days.” 

The Bureau of Engraving and Printing operates on a five-day basis of eight 
hours a day. Saturday, December 26, 1936, therefore, will be a non-work day. 

In the past, in accordance with your decision of April 28, 1936, 15 Comp. 
Gen. 945, when holidays have occurred on non-work days, employees in recognized 
trades or crafts have been paid for the holiday, whereas per hour workers who 
are classified in the clerical-mechanical service have not received any compen- 
sation. 

In view of the fact that the resolution declaring Saturday, December 26, 
1936, a legal holiday reads in part: “That all employees of the United States 
Government in the District of Columbia * * * shall be entitled to pay for 
such holiday the same as on other days”, it is respectfully requested that this 
office be advised whether per hour workers are also entitled to the holiday pay 
the same as the per diem and piece rate workers. 


The quoted statute, 49 Stat. 1568, constitutes December 26, 1936, 
a legal holiday in the District of Columbia for all purposes and 
grants to all employees pay for such holiday the same as on other 
days. Accordingly, your question is answered in the affirmative. 
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MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—REGIS- 
TRATION IN NAME OF EMPLOYEE AND WIFE 


An automobile registered jointly in the name of an employee and his wife is 
the employee’s “own automobile” within the meaning of that term as used 
in the act of February 14, 1931, 46 Stat. 1103, and the amendment of 
March 3, 1933, 47 Stat. 1516, and mileage may be paid for travel performed 
by an employee in an automobile so registered where otherwise proper. 


Acting Senoteeint General Elliott to the Secretary of the Navy, December 18, 


There has been received your letter of December 3, 1936, as follows: 


The act approved February 14, 1931 (46 Stat. 1103), as amended by section 
9, title II, of the act approved March 8, 1933 (47 Stat. 1516; 5 U. S. C., sec. 
73a), provides, in part, that a civilian employee of the Government engaged 
in necessary travel on official business away from his designated post of duty 
“may be paid, in lieu of actual expenses of transportation, under regulations 
to be prescribed by the President, not to exceed * * * 5 cents per mile for 
the use of his own automobile for such transportation, whenever such mode of 
travel has been previously authorized and payment on such mileage basis is more 
economical and advantageous to the United States.” 

In a decision of the Comptroller General of the United States of September 
10, 1934 (14 Comp. Gen. 197), it was stated that the cited act of February 
14, 1931, authorized payment of mileage only “for the use of his own automobile” 
and that “the automobile being registered in the name of the employee’s wife 
ownership must be regarded as shown by the record as being vested in her.” 
It accordingly was held in that decision, quoting the syllabus: 

“Mileage for the use of a personally owned automobile under the act of 
February 14, 1931, 46 Stat. 1103, as amended by section 9, act of March 3, 
1983, 47 Stat. 1516, may not be paid to an employee when the travel is per- 
formed in an automobile registered, and the license plates therefor issued, in 
the name of the employee’s wife.” 

An advance decision is requested whether payment is authorized to be made 
from public funds covering the travel of a civilian employee previously author- 
ized to travel in his own automobile on a mileage basis on official business 
away from his designated post of duty, where the automobile used in such 
travel is registered jointly in the names of the claimant and his wife. 


The words “own automobile” as used in the act of February 14, 
1931, 46 Stat. 1103, and in the amendment of March 3, 1933, 47 
Stat. 1516, have been construed by this office as requiring legal owner- 
ship. The name in which an automobile is registered constitutes 
record evidence of the legal ownership thereof with respect to claims 
for mileage under said act; for that reason a car registered in the 
name of a person other than the employee claiming the mileage is 
not considered the employee’s personal property within the law. 16 
Comp. Gen. 23. A joint title in personal property implies joint 
ownership—that is, a common property interest enjoyed by two or 
more persons, each having the same right to the use or benefit of the 
property. With respect to an automobile registered jointly in the 
name of husband and wife each may be considered as legal owner 
thereof. You are informed that where the automobile used by an 
employee, previously authorized to travel in his own automobile on a 
mileage basis on official business away from his designated post of 
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duty, under the act of 1931, as amended, is registered jointly in the 
name of such employee and his wife, the automobile will be con- 
sidered as the employee’s “own automobile” within the provisions 
of the act of February 14, 1931, 46 Stat. 1103, as amended. 


(A-82353) 


CONTRACTS—WALSH-HEALEY ACT REQUIREMENTS—QUALIFIED BIDS 
AND PRICE REDUCTIONS BELOW APPLICABILITY LIMITATION 

























A bid by an automobile dealer, f. o, b. manufacturer’s shipping point, exceeding 
$10,000 in amount, which by qualification undertakes to avoid compliance 
on the part of the manufacturer with the labor, etc., requirements of the 
Walsh-Healey Act of June 30, 1986, 49 Stat. 2086, is subject to rejection 
where awards under the involved invitation are in excess of $10,000, but not 
where the awards are not in excess of that amount. 

Reduction of the contract price, otherwise in excess of $10,000, to an amount 
below that limit by reason of a trade-in allowance does not authorize the non- 
inclusion in the contract of the labor, etc., requirements of the Walsh- 
Healey Act of June 30, 1936, 49 Stat. 2036. 


Acting Comptroller General Elliott to the Secretary of the Interior, December 
18, 1936: 


There has been received your letter of December 12, 1936, as follows: 


In response to bid invitation U. S. D. I. 1916, copy enclosed, the Northwest 
Motor Company, Chevy Chase, Maryland, submitted a bid opened November 23, 
1986, on items 1 to 18, inclusive, in the total amount of $19,135.74 less trade-in 
allowance $1,807.50, net $17,327.84, f. 0. b. Chicago, Illinois, also on item 19 in 
the total amount of $12,547.92 less trade-in allowance $1,807.50, net $10,740,42, 
f. o. b, Detroit, Michigan. A time discount of 10% twenty days was offered. 
This bid contained the following statement: 

“It is expressly understood and agreed by the parties hereto, that the manu- 
facturer of the articles described in this contract, where the manufacturer is a 
corporation or a person other than the bidder herein, shall in no degree or manner 
be bound by the terms and conditions thereof.” 

In your decision to the Secretary of the Treasury, December 11, 1983 (13 Comp. 
Gen. 169), you ruled as follows (quoted from the syllabus) : 

“Where bidders attempt to condition their bids by stipulations not contained 
in the advertised specifications, such bids should be disregarded as not respon- 
sive to the terms of the contract offered to all bidders in the advertised 
specifications.” 

There is also for reference your later decision of May 16, 1934, to the Secre- 
tary of Commerce (13 Comp. Gen. 359) arriving at a similar conclusion. In 
view of the Walsh-Healey Act (Public, No. 846, 74th Congress) and article 
104 of the Regulations No. 504 pursuant thereto, the stipulation by the North- 
west Motor Company in this instance seems to require your decision as to its 
effect on the acceptability of the bid. 

During the month of November this Department received several other bids 
from the Northwest Motor Company, each containing the same statement 
quoted above. In some cases the total amount of the bid was less than $10,000, 
and in some other cases the total amount of the bid was more than $10,000, 
but the amount on which this bidder was low was less than $10,000. No award 
has been made in any case to the Northwest Motor Company where the bid 
contained the statement referred to and all such cases are being held pending 
an authoritative decision on this matter. 

In view of the facts presented, your decision is respectfully requested with 
regard to the following specific questions: 

1. Is the statement quoted above as it appeared on the bid of the North- 
west Motor Company sufficient cause for rejection of an otherwise acceptable 
low bid regardless of the amount of the bid or the amount of the subsequent 
contract? 
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2. If the answer to the first question is in the negative, is the statement 
quoted above as appearing on the bid of the Northwest Motor Company suffi- 
cient cause for rejection of an otherwise acceptable low bid if the total amount 
of the bid exceeds $10,000, regardless of the amount of the subsequent contract? 

3. If the answer to question no. 2 is in the negative, is the statement quoted 
above as appearing on the bid of the Northwest Motor Company sufficient cause 
for rejection of an otherwise acceptable low bid if the total amount of the 
ensuing contract would exceed $10,000? 

4. If the total amount of the bid is to be made controlling, in regard to the 
$10,000 limit in the legislation, is the amount of the bid subject to deduction 
of trade-in allowances and time discounts before the limitation is applied? 

Your prompt consideration of these questions is earnestly requested and an 
early reply from you will be greatly appreciated. In some cases there are 
readvertisements involved, due to the inability to obtain acceptable bids for 
other reasons, and resulting in abnormal delays already incurred in the pro- 
curement of these vehicles. The difficulty here presented has aggravated the 
situation. It will be difficult to proceed with procurement of motor vehicles 
until these questions are decided. 


In decision of December 15, 1936, A-81763, 16 Comp. Gen. 583, to 
the Secretary of Agriculture, respecting the requirements of the 
Walsh-Healey Act as applied to contracts for the purchase of motor 
vehicles and the effect of reservations in bids of the Northwest Motor 
Co. that the manufacturer of the vehicles should not be bound by the 
terms or conditions stipulated, it was said— 


Relative to your question as to the effect of the reservation in the bids of the 
Northwest Motor Company regarding fhe manufacturer, it is to be observed that 
the act of June 30, 1936, 49 Stat. 2036, known as the Walsh-Healey Act, pro- 
vides that in any contract made and entered into by any executive department, 
independent establishment, or other agency or instrumentality of the United 
States, ete., for the manufacture or furnishing of materials, supplies, articles, 
and equipment in any amount exceeding $10,000, there shall be included repre- 
sentations and stipulations which may be summarized as follows: 

(a) That the contractor is the manufacturer of or regular dealer in the 
materials offered. 

(b) Minimum wage stipulation. 

(c) Maximum hour stipulation. 

(d) Minimum age of employees stipulation. 

(e) Safe and sanitary working conditions and surroundings. 

The statute is mandatory, and its manifest purpose is that recipients of Gov- 
ernment contracts coming within its terms shall be subject to its requirements. 
All contracts to which the statute is applicable must include the prescribed 
representations and stipulations in every instance and without any qualifica- 
tion whatever. Hence, invitations for bids should inform prospective bidders 
that if the amount of an awarded contract—not within any of the exceptions 
prescribed under section 9 or provided for under section 6—exceeds $10,000, 
the contract shall contain the representations and stipulations required by the 
said act, and that any bid which, by qualifications, undertakes to avoid com- 
pliance with the statute in any way, or by any means, will be subject to rejec- 
tion. The reservation in the bids of the Northwest Motor Company here in- 
volved cannot but be recognized as an effort to relieve the Ford Motor Company, 
the manufacturer and actual furnisher of the automobiles offered, of responsi- 
bility for compliance or noncompliance with the requirements of the act, and 
the bids would be for rejection for that reason. 

Furthermore, it is to be noted in this connection that section 4 of the said 
act of June 30, 1936, authorizes the Secretary of Labor to make, amend, and 
rescind such rules and regulations as may be necessary to carry out the provi- 
sions of the act. Pursuant to that authority the Secretary of Labor issued a 
circular letter to the heads of departments under date of November 10, 1936, ia 
pertinent part as follows: 

“Agency contracts.—Where a dealer instead of filling a Government order 
from his own stock, quotes a manufacturer’s price, and his factory ship direct 
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to Government, dealer will be deemed agent acting for undisclosed principal. 
In such cases it will be presumed that manufacturer is party to contract and 
consequently responsible for conforming to labor stipulations therein.” 

and under date of November 24, 1936, amended regulations no. 504, series A, 
dated September 14, 1936, by adding thereto an article as follows: 

“Art. 104 (dealer as agent of undisclosed principal). Whenever a dealer to 
whom a contract within the act and regulations [Walsh-Healey Act] has been 
awarded causes a manufacturer to deliver directly to the Government the mate- 
rials, supplies, articles, or equipment required under the contract, such dealer 
will be deemed the agent of the manufacturer in executing the contract. As 
the principal of such agent the manufacturer will be deemed to have agreed to 
the stipulations contained in the contract.” 

The bids of the Northwest Motor Company are for delivery f. o. b, Detroit, 
Michigan, the manufacturing plant of the Ford Motor Company, for shipment 
direct to the Government. It would appear that these bids come squarely 
within the quoted rules of the Secretary of Labor. That is to say, the North- 
west Motor Company, which is a recognized Ford dealer in this section of the 
country, is to be considered under such rules as agent for the Ford Motor 
Company in the proposed contract, and responsibility for compliance with the 
Walsh-Healey Act stipulations in the contract would be considered as resting 
upon the Ford Motor Company in the manufacture of the automobiles to be 
delivered. 

In the event that a contract were to be awarded the Northwest Motor 
Company in excess of $10,000, the stipulations required by the act of June 30, 
1936, 49 Stat. 2036, should be included, notwithstanding the fact that prompt 
payment would reduce the actual expenditure below the $10,000 limit. The 
total price named in the contract is the contract price, insofar as application 
of the said act is concerned, any reduction therein being dependent upon a 
condition subsequent to the contract. 

It is an established practice in the departments and agencies of the Govern- 
ment to receive and give consideration to bids offering a smaller number of 
articles than required by the solicitation, when in the interests of the Govern- 
ment to do so, and the bids of the General Motors Corporation and the Inter- 
national Harvester Company, if otherwise proper for acceptance, are not to be 
rejected for the sole reason that these companies have offered proposals for 
less than the entire number of vehicles required. 

When it is anticipated that invitations for bids will develop contracts in 
excess of $10,000 in amount, it is proper that the advertisement give notice to 
bidders that the act of June 30, 1986, will be applicable to such contracts. 
When, however, awards are made which are less than $10,000 in amount, there 
is no requirement that the statutory stipulations be included in the contract. 
However, when such awards are made and there is left thereby a balance of not 
much more than $10,000 in amount for possible award to some other bidder, the 
interests of the Government would seem to require a readvertising of the re- 
maining needs, because it may be that bidders upon readvertisement, recog- 
nizing that a contract of less than $10,000 in amount would not require inclu- 
sion of the provisions of the Walsh-Healey Act, would be influenced to offer the 
Government a lower price, with a view of coming within the exception limit 
of the act. 


Your submission raises the further questions (a) whether bids of 
a dealer which contain the reservation that the manufacturer shall 
not be bound by the terms and conditions thereof should be rejected 
for that reason where the amount of the contract is not in excess of 
$10,000, and (b) whether trade-in allowances should be deducted 
from the bid price in determining whether the contract price is in 
excess of $10,000. 

Both of these matters are answered in the negative. Where con- 
tracts awarded are not in excess of $10,000 in amount, there is no 
requirement that the statutory stipulations of the Walsh-Healey Act 
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be included in the contract. In such cases the stated reservation in 
the bid of a dealer is superfluous and does not give the bidder any 
competitive advantage over other bidders or vary the obligations of 
the contract from those which otherwise would have been incurred. 
Hence, the reservation is wholly immaterial in such cases and pro- 
vides no basis for the rejection of a bid otherwise acceptable. In 
this respect the situation involved is essentially different from those 
considered in the decisions of December 11, 1933, 13 Comp. Gen. 169, 
and May 16, 1934, 13 Comp. Gen. 359, cited in your letter, where 
the bids stipulated terms and conditions which would have changed 
materially the obligations of the contract from those offered or avail- 
able to other bidders. 

Respecting the matter of deducting the amount of an offered trade- 
in allowance from the bid price in determining whether the contract 
price is in excess of $10,000, it seems clear that the gross bid price 
in such cases must be considered the contract price. The circum- 
stance that the price of the new vehicles to be purchased may be paid 
for partly in cash and partly by a credit for the amount offered as 
a trade-in allowance for old vehicles does not change the amount of 
the total contract consideration for which the Government is obli- 
gated. Section 1 of the said Walsh-Healey Act provides that the 
enumerated stipulations shall be included in any contract “for the 
manufacture or furnishing of materials, supplies, articles, and equip- 
ment in any amount exceeding $10,000”, and there appears no room 
for doubt that the contract price of the goods to be manufactured or 
furnished, rather than the means of payment, is the controlling factor 
in this respect in determining whether the statutory stipulations are 
required to be included in the contract. 

Accordingly, the first and second of the four questions stated in 
your letter are answered in the negative; thethird question is answered 
in the affirmative; and the fourth question is answered in the 
negative. 


(A-80915) 


FEES—FOREIGN SERVICE—VISA REFUNDS—ALIENS’ NEGLIGENCE IN 
APPLICATION FOR VISA 


An alien-student minor, originally permitted to enter the United States with 
his father under section 4 (c) of the non-quota immigrant provisions of 
the Immigration Act of 1924, 43 Stat. 155, rather than as a student, and 
permitted so to return for several years, who subsequently thereto is 
required to pay the applicable fees for entry as a student because further 
admission was refused his father as a returning resident, may not be 
reimbursed the fees so paid, the service rendered by the consular officer in 
connection therewith having been without notice of the minor’s original 
true status as a student, and the requests, remarks, actions, etc., of the 
father and the son at the time having been such as to justify issuance of 
the visa. 
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Acting Comptroller General Elliott to the Secretary of State, December 21, 
1936: 


By letter of October 3, 1936, you presented a question as follows: 


There is transmitted herewith a copy of a despatch which has been received 
from the American consul general at Monterey, Mexico, in regard to the 
request of Mr. David Shaw for the refund of fees paid for the furnishing and 
verifying of an application for an immigration visa and for the issuance of the 
corresponding visa under section 4 (e) of the Immigration Act of 1924, the said 
fees amounting to $1 and $9, respectively. 

As will be noted from the consul general’s despatch, both Mr. Shaw and his 
father, as non quota nationals, received immigration visas under section 4 (c) 
of the immigration act on August 15, 1930, and as is permitted in the cases of 
alien students or of legal residents of the United States, both of them had been 
returning to this country each year without further documentation than the 
visas which were issued to them in 1930. Nevertheless, since the elder Mr. Shaw 
did not establish a permanent residence in the United States, the immigration 
authorities at Laredo, Texas, early this year informed him that he could not 
any longer enter the United States as a returning resident of this country; 
and the examining consular officer very naturally assuming that the status of 
the younger Mr. Shaw, a minor, would be held to follow that of his father in 
regard to the lack of an established residence, issued the young man a student’s 
yisa under section 4 (e) of the immigration act. 

It appears, however, that when the younger Mr. Shaw presented his student’s 
visa to the immigration authorities at Laredo, Texas, the latter informed him 
that it was not necessary; and Mr. Shaw now requests that the fees which he 
paid for the application and visa be refunded to him. 

The action taken by the consular officer in classifying the younger Mr. Shaw 
as a student was correct since if neither of the aliens in question was a resident 
of the United States they could not any longer be admitted as such. This does 
not mean, however, that the position taken by the immigration authorities was 
not also correct. * Their action in admitting Mr. Shaw without a further visa 
was in this Department’s opinion entirely proper in view of the fact that the 
regulations of this Department, until July 1, 19383, had required that non quota 
nationals be documented as such under section 4 of the immigration act even 
though they were entitled to classification under some other subdivision of sec- 
tion 4 of that act. It was only fair, of course, that any alien who (although a 
student) had been documented under section 4 (c) should be permitted to 
reenter the United States in pursuance of his student’s status, after a temporary 
absence from this country, in precisely the same manner as any Other alien 
student who may have entered the United States with an immigration visa issued 
under section 4 (e) of the act. 

The younger Mr. Shaw, at the time of receiving his visa in 1930, was not 
entitled to classification under section 4 (e), as he was not 15 years of age at 
that time. Nevertheless, it is not unusual to document under section 4 (c) non 
quota nationals who are students under 15 years of age and it is believed that 
such persons when so documented should receive the same treatment, so far as 
their readmission after a temporary absence is concerned, as would any other 
student so documented. The younger Mr. Shaw, it may be remarked, could not 
have been issued a student’s visa when he became 15 years of age and he would 
have been so informed if he had attempted to apply for such documentation 
since the regulations then required, in cases such as his, documentation under 
section 4 (c) which he already had. 

Consequently, while this Department believes that both the examining consular 
officer and the immigration authorities were correct in the positions taken by 
them, it also believes that Mr. Shaw’s request for a refund is well founded and 
just since the regulations by which the consul was guided did not on the one 
hand adequately cover the case in point and on the other hand did not permit 
the consul to consult with the immigration officers beforehand as to the interpre- 
tation which they would place upon their regulations and instructions. 

It is therefore recommended that the consul general be authorized to refund 
to the younger Mr. Shaw the $10 in fees collected for furnishing and verifying 
his application and for the issuance of the visa which he received on September 
5, 1936, but which has never been used since it was found to be unnecessary. It 
is understood, of course, that the fees in question have already been turned 
in to the Treasury. 


1184™"—37——39 
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Section 4 of the Immigration Act of 1924, 43 Stat. 155, provides: 


When used in this act the term “non-quota immigrant” means— 

7 . * *~ * ~ 

(b) An immigrant previously lawfully admitted to the United States, who is 
returning from a temporary visit abroad; 

(c) An immigrant who was born in the Dominion of Canada, Newfoundland, 
the Republic of Mexico, the Republic of Cuba, the Republic of Haiti, the Domin- 
ican Republic, the Canal Zone, or an independent country of Central or South 
America, and his wife, and his unmarried children under 18 years of age, if 
accompanying or following to join him. 

* ™ * * 7” * * 

(e) An immigrant who is a bona fide student at least 15 years of age and who 
seeks to enter the United States solely for the purpose of study at an accredited 
school, college, academy, seminary, or university, particularly designated by him 
and approved by the Secretary of Labor, which shall have agreed to report to 
the Secretary of Labor the termination of attendance of each immigrant student, 
and if any such institution of learning fails to make such reports promptly the 
approval shall be withdrawn. 


It appears that the father’s identification card (issued, presumably, 
under section 10 (b) of the act of May 26, 1924) was taken up for 
the reason that, not having established a residence or domicile in this 
country, he could not be considered as returning from a temporary 
visit abroad. See in this connection 7’ransatlantia Italiana v. Elting, 
66 Fed. (2d) 542. However, it would appear from your submission 
that nonquota immigrants heretofore have been admitted under sec- 
tion 4 (c) of the act both for the purpose of establishing a domicile 
in this country and for the purpose of study and that the immigra- 
tion authorities have considered that the establishment of a status 
as student by one properly admitted under section 4 (c) entitled the 
individual—under section 13 (b) of the act—to reentry upon proof 
of the maintenance of such a status thus rendering a student’s visa 
under paragraph 4 (c) unnecessary. 

However, in a despatch dated December 4, 1936, forwarded with 
your letter of December 12, the American consul at Monterey makes 
the following explanation— 

At the time Mr. Shaw made application for a nonquota immigration visa 
he did not exhibit a permit or identification card. Neither did he inform the 
examining officer that upon leaving the United States he had obtained a permit 
to reenter nor that he had made any arrangements for his return to the United 
States. 

It is believed pertinent to mention at this time that Mr. Shaw, Sr., accom- 
panied by his son, asked that nonimmigrant visas under section 3 (2) be granted 
to him as well as his son. Only upon the statement of the son, made during 
the examination, that he desired to enter the United States for the purpose of 
studying, did the examining officer inform him that he would have to make 
application for a nonquota immigration visa under section 4 (e). He stated his 
immediate readiness to do so, but made no mention of his previous legal admis- 
sions into the United States. The examining officer, being fully aware of the 
status of the father, with regard to permanent residence in the United States, 
did not question Mr. David Shaw regarding his previous legal entries, as he did 
not believe that a dependent minor, unmarried son, going to school could have 


an established permanent residence in the United States, when such status 
was denied the father by the United States immigration authorities, 
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Under the circumstances the consular officer having rendered the 
service requested without notice that it was unnecessary, the fee 
therefor was properly collected and no refund is now authorized. 


(A-82348) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS MARCH 14, 1936— 
UNAUTHORIZED REGULATIONS—HOME OWNERS’ LOAN CORPORA- 
TION 






The Home Owners’ Loan Corporation is a corporation “created under authority 
of an act of Congress which is either wholly controlled or wholly owned 
by the United States Government” within the meaning of sections 6 and 7 
of both the annual and sick leave acts of March 14, 1936, 49 Stat. 1161 and 
1162, making said acts applicable to the personnel of such corporations. 

Provisions of the regulations issued by the Federal Home Loan Bank Board 
effective July 1, 1936, which purport to authorize the granting to employees 
of the Home Owners’ Loan Corporation of any leave with pay, whether 
designated as annual, sick, separation notice special leave, or otherwise, 
in excess of leave authorized by the annual and sick leave statutes of 
March 14, 1936, 49 Stat. 1161 and 1162, and Presidential regulations issued 
thereunder, are unauthorized and should be rescinded. 

The granting by the Home Owners’ Loan Corporation to employees separated 
from the service of special termination leave not being authorized by the 
annual leave act of March 14, 1936, 49 Stat. 1161, or Presidential regulations 
issued thereunder, such leave granted to employees upon separation from 
said Corporation will be regarded as “unaccrued leave advanced” and 
charged to future accruals of leave earned while employed in another Fed- 
eral agency. 


Acting Comptroller General Elliott to the Chairman, Federal Home Loan Bank 
Board, December 22, 1936: 

Stanley F. Davis, a former employee of the Home Owners’ Loan 
Corporation, was appointed October 8, 1936, junior auditor in the 
General Accounting Office and is now serving in that capacity. 

The Home Owners’ Loan Corporation informed this office of the 
leave record of the above-named employee, by letters dated October 
19 and November 19, 1936, as follows: 


In reply to your letter of October 14, 1936, there is forwarded herewith a 
transcript of the leave record of Mr. Stanley F. Davis, a former employee of the 
Home Owners’ Loan Corporation. 





° We Oe 
Unused annual 1935 Annual used 1936 | Sick used 1936 used 1936 


2.50 eave OMe lic. tris cs 


Special termination leave, 6%, da. 






The above sick leave was taken on the employee’s own signed statement. 
Mr. Davis was employed in this corporation from March 27, 1934, through 
September 29, 1936. 

In reply to your letter of November 17, relative to special termination leave 


of Mr. Stanley F. Davis, please refer to Section E of the attached leave 
regulations. 
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You will note that this section provides that at the discretion of the depart- 
ment head, upon involuntary separation from the service, two weeks special 
termination leave may be granted, which period is to include whatever annual 
leave is to his credit at the time. 

In the case of Mr. Davis, he had 5 days annual leave to his credit which was 
used during the separation notice period of two weeks. The balance of the 
time, 6%4 days, is the special termination leave. 

The introductory paragraph of the “Regulations Relating to Leave 
of Employees” issued by the Federal Home Loan Bank Board, 
effective July 1, 1936, is as follows: 

Be it resolved, That pursuant to the authority vested in the Board by Home 
Owners’ Loan Act of 1933 (48 Stat. 128, 129) as amended by sections 1 and 13 
of the act of April 27, 1934 (48 Stat. 643-647) and particularly by sections 4-a 
and 4—k of said act as amended, chapter IX, section 15, of the Manual of Rules 
and Regulations for Regional Offices, and chapter XIV, section 15, of the State 
manual, are hereby amended to read as follows: 

Sections 6 and 7 of both the annual and sick leave acts of March 
14, 1936, 49 Stat. 1161 and 1162, enacted subsequent to the statutes 
providing for the creation of the Home Owners’ Loan Corporation 
and defining the regulatory powers of the Federal Home Loan Bank 
Board cited in the quoted introduction of the leave regulations pre- 
scribed by the Board, provide as follows: 

The employees of any corporation created under authority of an act of 
Congress which is either wholly controlled or wholly owned by the United 
States Government, whether or not the employees thereof are paid from funds 
appropriated by Congress, shall be included within the provisions of this act. 

The leave of absence herein provided for shall be administered under such 
regulations as the President may prescribe, so as to obtain, so far as practi- 
cable, uniformity in the application of this act. 

Pursuant to the last-quoted section of each of these statutes the 
President, by Executive Orders Nos. 7409 and 7410, promulgated uni- 
form annual and sick leave regulations effective July 1, 1936, appli- 
cable to all personnel throughout the Federal service coming within 
the purview of the statutes. 

The Home Owners’ Loan Corporation is a corporation “created 
under authority of an act of Congress which is either wholly con- 
trolled or wholly owned by the United States Government” and ac- 
cordingly its employees are subject to the provisions of the leave 
acts of March 14, 1936, and the uniform regulations promulgated by 
the President pursuant thereto. Therefore, all provisions of the 
regulations issued by the Board effective July 1, 1936, as purport to 
authorize the granting of any leave with pay—whether designated 
as annual leave, sick leave, separation notice special leave or other- 
wise—in excess of the leave authorized by the statutes of March 14, 
1936, and the regulations prescribed by the President pursuant 
thereto, are unauthorized and should be rescinded. 

Section 5 of the Uniform Annual Leave Regulations issued by the 


President provides as follows: 


Employees transferred or reappointed without break in service from one 
permanent position to another permanent position within the same or a different 
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governmental agency shall at the time of the transfer be credited with ac- 
cumulated leave and charged with unaccrued leave advanced. 


The excess leave with pay granted by the Home Owners’ Loan 
Corporation to Stanley F. Davis will be regarded by this Office as 
“unaccrued leave advanced” under the above quoted regulation and 
charged to future accruals of leave earned by him while employed in 
this Office. Such action will be taken with regard to other employees 
transferred from the Home Owners’ Loan Corporation. 

This matter is called to your attention for such action as may be 
deemed proper to correct the unauthorized administrative practice 
in the matter of granting leave to employees. 


(A-82015) 


RURAL REHABILITATION—LOANS TO MUTUAL AID CORPORATIONS— 
INTERRELATED PRIVATE AGENCY AND GOVERNMENT PERSONNEL 


There is no legal objection to a proposed loan by the Resettlement Adminis- 
tration to a Mutual Aid Corporation for the rehabilitation of its members 
through the furnishing of medical care under authority contained in 
Executive Order No. 71438, August 19, 1935, notwithstanding employees 
of said Administration are also officers and directors of the cooperative 
association, section 41 of the Criminal Code, 35 Stat. 1097, prohibiting 
interrelated private agency and Government personnel business trans- 
actions, not being for application to these employees who have no pecuniary 
or other interest in the profits or contracts of the association except the 
protection of the interests of the United States. 


Acting Comptroller General Elliott to the Administrator, Resettlement 
Administration, December 23, 1936: 


There has been received your letter of November 30, 1936, as follows: 


There has been certified to the Treasury a voucher for $50,000 payable to 
the North Dakota [Farmers] Mutual Aid Corporation, pursuant to a loan 
agreement under which the borrower agrees to use the sum advanced for the 
following purpose: 

“To further the rehabilitation of its members by furnishing to such members 
an opportunity to obtain emergency medical care necessary to the preservation 
of life, protection of earning capacity, and alleviation of suffering in the State 
of North Dakota.” 

Upon such certification, it was noted that the voucher was certified by Mr. 
H. R. Wood, who also appeared to have been a director of the borrower. In 
view of doubts expressed by the commissioner of accounts and deposits as to 
this aspect of the proposed loan, and in view of the fact that some question 
has been raised as to the propriety of the purpose for which the loan is to be 
made, the case is hereby submitted for approval by your office. 

With respect to the propriety of the loan to a cooperative association for the 
purpose of furnishing medical services to rural rehabilitation clients, this 
administration had assumed that decision A-60691 of March 7, 1935, to Hon- 
orable James F. Byrnes clearly authorized such loan. In that decision it was 
held that the term “rural rehabilitation and relief in stricken agricultural 
areas” included the furnishing of “subsistence, goods, and services (food, cloth- 
ing, shelter, medical services * * *) to destitute families in rural areas.” 
Under this decision, and your decision of May 19, 1936 (A-73755) as to the 
propriety of expending loan allocations to either individuals or bona fide 
cooperatives, it had seemed clear that loans for the purpose of furnishing 
medical services to destitute families in rural areas could be made either by 
loans or grants to individuals or, where deemed administratively more economi- 
cal and effective, through loans or grants to properly organized and supervised 
cooperatives, 








614 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


The procedure generally adopted by this Administration to provide medical 
services to destitute families in rural areas has been through the making of in- 
dividual loans and grants to rehabilitation clients. In most regions this pro- 
cedure has operated without any particular difficulty. However, in the State 
of North Dakota, the extent of drought in the past few years has been so serious 
that both the need for medical services and the size of the relief rolls are sub- 
stantially greater than in other regions. The county supervisors of this Ad- 
ministration, who in other regions of the country are able to handle and super- 
vise individual loans and grants for medical services efficiently are so burdened 
in the State of North Dakota with the servicing of emergency drought loans 
and grants that adequate attention and supervision over the making and proper 
use of loans or grants for medical care to individual clients cannot be provided 
without a substantial increase in administrative personnel, both in contact with 
the destitute rehabilitation and drought clients, and in the preparation of the 
thousands of additional individual loan agreements, and loan and grant vouchers 
required. 

It was to meet this peculiar situation that the North Dakota Farmers Mutual 
Aid Corporation was organized to undertake, with the assistance of this Ad- 
ministration and the collaboration of State officials and State medical and hos- 
pital associations, the function of cooperatively caring for the emergency medi- 
cal needs of the many thousands of destitute farm families of North Dakota. 

The plan which was involved would seem to be very definitely more econom- 
ical and efficient from the standpoint of both the United States and the desti- 
tute farm families involved than the procedure of individual loans and grants. 
The North Dakota State Board of Public Welfare, normally charged with the 
responsibility of providing medical care for those unable to meet the cost there- 
of, but unable because of lack of funds to meet the acute situation which now 
exists, will make available to the cooperative association the necessary admin- 
istrative personnel. In addition, State-wide associations representing physi- 
cians, dentists, and hospitals have arranged with the cooperative association for 
a schedule of fees, which will be from forty to fifty percent (40-50%) less than 
those generally charged in North Dakota and which would have to be paid by 
the destitute families if funds were made available by individual loans and 
grants. 

In accordance with the provisions of Executive Order 7143, membership in 
the cooperative will, under its charter and bylaws, be available to clients of 
the Resettlement Administration and will not be available to any persons who 
are not members of destitute or low-income families in rural areas. The medi- 
cal care, which the association is authorized to obtain for its members, is re- 
stricted by its corporate bylaws to treatment of acute illnesses or acute recur- 
rence of chronic conditions, of such nature as to cause acute suffering, interfere 
- With earning capacity, endanger life, or threaten a permanent physical handi- 
cap preventable by immediate medical care. Furthermore, even these limited 
types of emergency medical services will be available only upon obtaining a 
written requisition, approved by a duly authorized agent of the association. 
The physician rendering medical care on the basis of such requisitions will be 
paid by the cooperative association, on the basis of the emergency rates indicated 
above, after careful verification of the reasonableness of the charges. It is at 
present contemplated that the cooperative association will obtain a note from 
each member receiving the emergency medical services covering the amount 
paid by the association, with the expectation that, in at least a substantial num- 
ber of cases, ultimate repayment can be obtained. For this reason, the proposed 
initial advance to the cooperative is in the nature of a loan, rather than a 
grant. 

In view of the foregoing facts, it has seemed to this Administration that 
the required emergency medical care for the destitute farm families involved 
can be more efficiently and economically provided by this cooperative associa- 
tion, operating and financed in the manner indicated above, than through indi- 
vidual loans or grants, and it had not occurred to us that there was any legal 
objection to the proposal. However, in view of the apparent doubts which have 
been raised, your decision is respectfully requested as to whether your office 
would be required to object to this loan or to such supplementary loans or 
grants as may hereafter be required. 
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The second question on which your decision is requested is the propriety of 
having employees of the Resettlement Administration act as officers or directors 
of the North Dakota Farmers Mutual Aid Corporation, in view of the provisions 
of section 93 of title 18 of the United States Code. 

Four employees of the Resettlement Administration, namely, H. R. Wood, 
R. C. Williams, P. M. Reynolds, and J. F. Vandenover, have been elected by the 
members as Officers and/or directors of the association. These persons have no 
pecuniary or other interests in the profits or contracts of the association other 
than their interests as employees of the Resettlement Administration in pro- 
tecting the interests of the United States as creditor and in assuring that the 
association is so conducted as to contribute to the relief of destitute and low- 
income families in North Dakota. The only possible profits which could accrue 
to members of the association are the savings effected through the lower charges 
made available to members of the association. As to these charges, the articles 
of incorporation and the bylaws expressly provide that none of the original 
incorporators, in which group the above named employees fall, shall receive any 
of the medical care benefits afforded by the association. These employees will 
not receive any compensation from the association as directors or officers. 
Their functions will be merely to protect the interesis of the United States as 
creditor of the association and to assure that the cooperative is so conducted 
under the supervision of the Resettlement Administration as to protect ade- 
quately the interests of the rehabilitation clients who will be members thereof. 

It would seem, therefore, that the provisions of section 93 of title 18 of the 
United States Code are not applicable, since the employees in question are serv- 
ing for the sole purpose of protecting the Government's interest and assuring 
the proper conduct of the affairs of the cooperative in accordance with the pro- 
visions of section 2 of Executive Order 7143, with no possibility of any pecuniary 
gains to themselves by virtue of their status as such officers or directors. That 
the statute is not applicable in a case such as this seems to be indicated by deci- 
sion of the United States Supreme Court in United States v. Chemical Founda- 
tion, Inc., 272 U. S. 1 (1925). If your office is of the opinion that, notwith- 
standing the foregoing explanation, the appointment of these employees as officers 
and directors of the cooperative association is improper, immediate steps, of 
course, will be taken to require the cooperative to elect other directors and 
officers who ure in no way connected with this Administration. 

As indicated above, the need for providing emergency medical care in North 
Dakota is most acute. For this reason, your early decision in the matter is 
respectfully requested. 

This office has suggested to the commissioner of accounts and deposits of 
the United States Treasury that the voucher in question be transmitted to you 
for preaudit at this time so that it can be considered together with the fore 
going letter. 


Section 93 of Title 18 of the United States Code (Sec. 41 of the 
Criminal Code, 35 Stat. 1097) provides: 

No officer or agent of any corporation, joint stock company, or association, 
and no member or agent of any firm, or person directly or indirectly interested 
in the pecuniary profits or contracts of such corporation, joint stock company, 
association, or firm, shall be employed or shall act as an officer or agent of the 
United States for the transaction of business with such corporation, joint stock 
company, association, or firm. Whoever shall violate the provision of this section 


shall be fined not more than two thousand dollars and imprisoned not more 
than two years. 


In United States v. Chemical Foundation, Inc., 272 U. S. 1, the 
Supreme Court of the United States held that this statutory prohibi- 
tion did not apply to a transfer by the Alien Property Custodian of 
certain seized chemical patents to an incorporated “chemical founda- 
tion” which the Alien Property Custodian and other officers and 
agents of the Government were instrumental in establishing and of 
which the Alien Property Custodian was president, the corporate 





616 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


shares having all been subscribed and paid for by others interested in 
the chemical industries. The court said (pp. 18 and 19) respecting 
the application of the statute in question to the transaction: 

Section 41 was enacted when there was no war, and long before the Trading 
with the Enemy Act. It lays down a general rule for the protection of the 
United States in transactions between it and corporations and to prevent its 
action from being influenced by anyone interested adversely to it. It is a penal 
statute and is not to be extended to cases not clearly within its terms or to 
those exceptional to its spirit and purpose. * * * Neither Mr. Carvan nor 
any of the others who acted for the United States had any financial interest 
in the foundation, its profits, or its contracts. * * * The arrangement was 
intended to amount to a public trust for those whom the patents will benefit 
and for the promotion of American industries, and to give them the right to 
have on equal and reasonable terms licenses to make, use, and sell the inven- 
tions covered by the patents. The foundation is properly to be considered an 
instrumentality created under the direction of the President to effect that 
disposition and subsequent control of the patents which he determined to be in 
the public interest. The transactions complained of did not involve any of 
the evils aimed at by sec. 41. The act will be construed and applied as not 
qualified or affected by that provision of the Criminal Code. * * 

In view of these principles stated by the Supreme Court respecting 
the application of the statute and your statement that the em- 
ployees of the Resettlement Administration acting as directors or 
officers of the cooperative association have no pecuniary or other 
interests in the profits or contracts of the association except to pro- 
tect the interests of the United States as creditor of the association 
and to assure that the cooperative is so conducted under the supervi- 
sion of the Resettlement Administration as to protect adequately the 
interests of the rehabilitation clients who will be members thereof, 
which arrangement appears in consonance with the provisions of 
Executive Order No, 7148, August 19, 1935, authorizing loans by the 
Resettlement Administration to bona fide agencies or cooperative 
associations “for such other purposes as may be necessary in the ad- 
ministration of approved projects involving rural rehabilitation or 
relief in stricken agricultural areas” on the condition, inter alia, that 
such agencies or association “be so conducted under the supervision of 
the Resettlement Administration as to protect adequately the in- 
terests of the members or participants therein”, and as the loan agree- 
ment appears to comply otherwise with the conditions, and restric- 
tions of the said Executive Order No. 7143, you are advised that this 
office will not be required to object to the expenditure of funds for 
the proposed loan. 

The loan voucher will be preaudited accordingly and returned to 
the Commissioner of Accounts and Deposits in due course. 
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(A-82300) 


FEDERAL HOUSING PROJECTS—FIXING OF RENTALS—INCLUSION 
OF LAND VALUES IN PROJECT COSTS 


In fixing rental rates for the Laurel Homes project, the value of the lands 
employed, which, in the case under consideration in decision of January 17, 
1936, 15 Comp. Gen. 619, was not required to be included in the amortiza- 
tion plan there involved except as to a fair annual interest return on 
the value of the land, is for inclusion in arriving at the “initial cost of 
the project” under legislation enacted subsequent to the date of said 
decision (sec. 4 (a), act, June 29, 1936, 49 Stat. 2026), but there is no 
legal objection to omitting from said cost the value of land originally 
purchased for use, but not used, in connection with said project. 


Acting Comptroller General Elliott to the Federal Emergency Administrator 
of Public Works, December 23, 1936: 


There has been received your letter of December 10, 1936, as 
follows: 


In connection with the operation of the low cost housing project known as 
Laurel Homes Project, H-1801, Cincinnati, Ohio, it will become necessary 
to fix the rents to be charged to the tenants of that project. 

A tract of land was acquired by the United States as a site and plans 
were prepared to construct a project thereon which would have a building 
coverage of approximately 30 percent of the, entire area. Subsequently, the 
funds available for the construction of this project were curtailed and the 
project was redesigned to make provision for a smaller number of living units 
which would require the utilization of only a part of the land purchised. The 
area that is being actually employed for the project as redesigned will have 
a building coverage of less than 30 percent, thereby providing adequate 
light, air, recreational and park facilities. In addition to the area so employed, 
there remain three large separable tracts of vacant land which will not be 
employed in connection with the project and are not necessary or useful for 
the proper development or operation thereof. 

Attached is a plat showing the land now owned by the Government, the 
area to be used for the present project, and the three tracts of vacant land. 
These vacant tracts are shown on the plat as tracts nos. 1, 2, and 3. Tract, 
no. 1 has a frontage on John Street of over 600 feet, on Armory Avenue of 
160 feet, and at the southernmost point a depth of 360 feet. Tract no, 2 
consists of three pieces of property having a total frontage on Lynn 
Street of about 600 feet. The two northerly portions of this area have a depth 
of about 80 feet and the most southerly portion a depth of 200 feet. Tract no. 3 
adjoins a city playground. Its dimensions are approximately 100 by 150 feet. 
The actual cost of tract no. 1 was $309,901.24, tract no. 2, $155,133.34, and tract 
no. 3, $50,621.49. 

Your attention is particularly directed to the fact that this vacant land can 
be developed either as one project in conjunction with the present project or as 
three independent projects. Tract no. 1 is of sufficient size and contiguity to be 
developed as an independent project whether for housing or other purposes. 
Tract no. 2 lying on Lynn Street is very well adapted to being developed inde- 
pendently either as a housing or a commercial project. Tract no. 3 could be 
developed most advantageously as a community house for one entire housing 
project or as a part of the city park or playground. 

If more funds are made available to the Government for this purpose, these 
tracts will be developed as new housing projects. If funds are not made avail- 
able, it is expected to sell or lease said tracts to the Cincinnati Housing Author- 
ity, so that the housing authority may develop a project or projects of its own. 
If the housing authority cannot do so, the land will be disposed of otherwise. 

By letter dated January 17, 1936, no. A-65368, the Comptroller General ad- 
vised me that the rents on the Techwood housing project in Atlanta should be 
fixed at an amount sufficient to amortize 100 percent of the capital costs, exclud- 
ing land costs, plus a fair annual interest return on such capital costs and on 
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the value of the land employed. Since that time, act, Public No. 887—74th 
Congress, approved June 29, 1986, has been enacted which provides in part as 
follows: 

“Sec. 4 (a). In the administration of any low-cost housing or slum clearance 
project described in section 1, the Federal Emergency Administrator of Public 
Works shall fix the rentals at an amount at least sufficient to pay (1) all neces- 
sary and proper administrative expenses of the project; (2) such sums as will 
suffice to repay, within a period not exceeding sixty years, at least 55 per 
centum of the initial cost of the project, together with interest at such rate as 
he deems advisable.” 

In accordance with the provisions of said act, and the applicable limitations 
referred to in the letter of the Comptroller General mentioned above, it is my 
desire to fix the rents on the Laurel homes project in an amount sufficient 

(1) To pay necessary and proper administrative expenses of the project. 

(2) To repay, within a period not exceeding sixty years, 55 percent of the 
actual capital cost of the project (excluding the cost of the land) and to pay 
interest, at such rates as I shall deem to be advisable, upon 55 percent of said 
cost, and upon 55 percent of the value of the land actually employed for the 
project (i. e. excluding tracts 1, 2, and 3 mentioned above). The value of said 
land shall be the actual cost (including incidental expenses) to the Government 
of the lots included therein. 

I should appreciate your advising me if your office has any objection to 
fixing rentals upon such basis. 


While in the decision of January 17, 1936, 15 Comp. Gen. 619, it 
was said in part “No reason is seen for objection if in fixing rental 
rates for completed Federal’ housing projects, as here involved, the 
value of the lands employed is omitted from any amortization plan 
adopted, if, however, provision is made therein for including in such 
rental rates a fair annual interest return on the value of such land— 
the actual cost thereof where acquired for construction of the partic- 
ular project” the legislation which became law on June 29, 1936, did 
not adopt this view of the matter. The “55 per centum”, as used in 
section 4 (a) of said act quoted in your letter, relates specifically to 
“the initial cost of the project” in addition to all necessary and 
proper administrative expenses of said project. The cost of a low- 
cost housing project, such as involved in your submission and as re- 
ferred to in the decision of January 17, 1936, supra, includes the cost 
of the land, buildings construction, architects’ fee, carrying charges, 
operating capital, and other contingencies, and there would appear 
to be no reason or justification for omitting from the “initial cost of 
the project”, as referred to in section 4 (a), supra, the cost of lands 
necessary for the project. In the circumstances the proposed fixing 
of the rents on the Laurel homes project in an amount sufficient to 
repay, in addition to necessary and proper administrative expenses 
of the project, only 55 per centum of the actual capital cost of the 
project, excluding the cost of the land, and only interest upon 55 per 
centum of the value of the land actually employed for the project 
would not appear to be compliance with the law under which the 
rentals are proposed to be fixed. 
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In specific answer to the question submitted I have to advise that, 
while there appears no legal objection to omitting from the cost of 
the project the three tracts of land which are not to be used in the 
project the cost of the land actually included as a part of the project 
must be included in “the initial cost of the project” for the purpose 
of computing the amortization and interest charges and the fixing 
of rental returns on the project. 


(A-82394) 


SOCIAL SECURITY—PAYMENTS—EVIDENCE REQUIRED AS TO AGE 
OF, AND RELATIONSHIP TO, BENEFICIARIES 


Amounts payable under sections 203 (a) and 204 (a) of the Social Security 
Act, 49 Stat. 623, 624, in the case of beneficiaries who die before attaining 
the age of 65, or who, upon attaining that age, are not qualified individuals, 
may be paid in cases of deceased beneficiaries not such as to require ad- 
ministration, on the sworn statement of the claimant as to the relationship 
to the deceased, if so provided by regulation, and claims of living bene- 
ficiaries not in excess of $100 may be paid on the claimant’s statement as 
to age where there appears no reason for action otherwise, but claims of 
the latter type in excess of $100 may not be paid without corroborative evi- 
dence of age. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
December 23, 1936: 


There has been received your letter of December 16, 1936, as 
follows: 


Public No. 271, 74th Congress, Section 203 (a) provides: 

“If any individual dies before attaining the age of sixty-five, there shall be 
paid to his estate an amount equal to 314 percentum of the total wages deter- 
mined by the board to have been paid to him, with respect to employment after 
December 31, 1936.” 

Section 204 (a) provides: 

“There shall be paid in a lump sum {¢o any individual who, upon attaining 
the age of sixty-five, is not a qualified individual, an amount equal to 3% per 
centum of the total wages determined by the Board to have been paid to him, 
with respect to employment after December 31, 1936, and before he attained the 
age of sixty-five.” 

Beginning the first of January 1937, the Social Security Board will make 
payments to persons under the above-quoted sections. 

Inasmuch as these payments are based on wages earned on and after January 
1, 1986 [1987], the amounts will be comparatively small for a considerable 
period. As a matter of fact, until January 1, 1942, the amount of benefits pay- 
able will vary from a few cents to not more than $525 (unless a very unusual 
case arose where a high-salaried employee worked simultaneously or suc- 
cessively for a number of employers during a given calendar year). Also a 
person would be paying taxes. For example, after a person has earned $1,000 
of wages, the benefit would be one payment of $35.00. The total tax under 
title VIII would be $20.00 on the same $1,000 in wages, if earned in the next 
three years, and $30.00 if earned after 1989 and before 1943. One-half the 
taxes come from the individual. 

There would accordingly not usually be much inducement for misstating 
age in connection with these benefit payments and the likelihood of misstate- 
ment would further be safeguarded by the penal provisions of section 209 of 
the Social Security Act. 

Standard Form No. 1055, approved by your office April 21, 1928, does not 
appear to require evidence of relationship other than the affidavit of the 
claimant, where the amount is $500.00 or less and there is no administration 
of an estate, and it is the thought of the Board that where small amounts were 
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involved it would be very desirable if merely affidavits as to age, as well as 
relationship, might be required in making payments under Title II of the 
Social Security Act. 


Your opinion upon the sufficiency of this evidence in making these payments 
is requested. If, in your opinion, such evidence would be acceptable in mak- 
ing any payments, the Board would appreciate your further opinion as to the 
limitation of amount of payment which should be made merely on claimant’s 
affidavit supporting date of birth and relationship. 

The latest edition of standard form 1055, revised December 2, 
1932, to be used in filing applications for moneys due deceased per- 
sons from the United States, requires all statements of the claimant 
to be attested by the jurat of two persons who knew the decedent and 
who know the applicant. 

As the amount to be paid under either section 203 or 204 of the 
Social Security Act is dependent upon the amount of wages earned 
after December 31, 1936, and before attaining the age of 65 years, 
the age of the wage earner is a material fact to be established. How- 
ever, where the amount involved does not exceed $100, the sworn 
statement of the applicant may be accepted as sufficient to establish 
the age, provided it agrees with the age stated when registering for 
the benefits of the act and there appears no reason to suspect a mis- 
representation in the matter. 

Where the amount exceeds $100 the sworn statement of the appli- 
cant as to age should be corroborated, either by a birth certificate, 
or sworn statements of two other persons having knowledge thereof, 
or other evidence of equal probatory value. 

Section 205 of the Social Security Act, 49 Stat. 624, provides: 

If any amount payable to an estate under section 203 or 204 is $500 or less, 
such amount may, under regulations prescribed by the Board, be paid to the 
persons found by the Board to be entitled thereto under the law of the State 
in which the deceased was domiciled, without the necessity of compliance with 
the requirements of law with respect to the administration of such estate. 

This section vests in the Board authority to determine who may 
be entitled to the amount due the estate of a deceased wage earner 
when the amount is not such as to require administration. Accord- 
ingly, this office would not be required to object should the Board by 
regulation require only the sworn statement of the claimant as to 
his or her relationship to the deceased in determining the nerson or 
persons entitled to the payment under the law of the State in which 
the deceased was domiciled. 


(A-82196) 


MILEAGE—TRAVEL BY PRIVATELY-OWNED AUTOMOBILE—ECONOMY 
AND ADVANTAGE DETERMINATION IN GENERAL TRAVEL ORDERS 


An administrative determination of economy and advantage to the United 
States from the use of a privately owned automobile for official travel, in 
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general travel orders issued to deputy collectors of internal revenue be- 
cause of the type of duty and contingencies involved, ordinarily will not 
be questioned where the use of the automobile is necessary to make fre- 
quent stops en route or involves travel to points inaccessible by common 
carrier, and payment of mileage may be made accordingly, but where 
the travel involved is only from headquarters to another point and return 
between which points transportation by common carrier could have been 
utilized as advantageously from the Government’s standpoint at a reduced 
cost, payment may not be made in excess of cost by common carrier. 


Satine Comptrolier General Elliott to the Secretary of the Treasury, December 


There is before this office for consideration a letter from the Deputy 
Commissioner of Internal Revenue dated November 2, 1936, request- 
ing review of settlement G-107491-Ti, dated September 3, 1936, of 
the internal-revenue (disbursing) accounts of C. H. Robertson, for- 
mer collector and special disbursing agent, United States Internal 
Revenue Service, Greensboro, N. C., wherein credit was disallowed 
in part for payments made to Deputy Collectors J. E. Carra- 
way on vouchers 535, March 1935, 647, May 1935; R. D. Christ- 
man on voucher 544, March 1935; and E. M. Hairfield on voucher 
658, May 1935, involving mileage for the use of their personally- 
owned automobiles on official business under the provisions of the 
act of February 14, 1931, 46 Stat. 1103, as amended by the act of 
March 3, 1933, 47 Stat. 1516. The amounts disallowed, $13.10, $7.40, 
$11.90, and $1.15, respectively, represent the difference between the 
amount paid for use of a personally owned automobile upon a mileage 
basis for travel performed from the employees” headquarters within 
the district of North Carolina to Greensboro, N. C., for the purpose 
of receiving certain instructions and return to their headquarters, 
and the amount it would have cost the Government had the travel 
in each case been performed by rail. 

The letter of November 2, 1936, is in part as follows: 

With reference to vouchers nos, 535, 544, 647, and 658, it is noted the excep- 
tions state in each case that inasmuch as travel was performed under letter 
of authority dated July 1, 1934, and was direct from point to point with no 
travel to farms, fields, or points inaccessible by railroad, it does not come within 
the class of travel for which prior administrative determination as to economy 
and advantage was made and that it is the evident intention of paragraph 
12 (a) of Government Travel Regulations that each complete trip away from 
headquarters shall be considered separately in determining economy and 
advantage to the Government. 

The general travel order authorizing use of an employee’s personally-owned 
automobile restricts travel to his own district and since he is required by law to 
proceed through every part of his district and inquire after and concerning all 
persons therein who are liable to pay any internal revenue tax and because 
of the inaccessibility of common carriers to reach many of the points to which 
he is required to go and to enable him to make necessary official stops en- 
route, reimbursement on a mileage basis was considered as more economical 
and advantageous to the Government. Furthermore, because an employee is 


required to perform official travel generally in connection with his duties and 
the official travel is continuous or at irregular times for indefinite periods to 
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meet the contingencies of the service, it was considered impracticable to issue 
specific authorization for each trip. 

The Bureau took these facts into consideration as well as the generally 
accepted rule in the commercial world that the use of privately owned auto- 
mobile for passenger transportation purposes is the most convenient, expeditious, 
and economical means for covering surrounding territory, within a radius 
of 50 or 60 miles of a given point, when administratively determining in ad- 
vance that the use of the privately owned automobile on the basis of 5 cents 
a mile for performing official travel was economical and advantageous to the 
Government. 

If a distinction is to be made in accounting and mileage allowances between 
trips which are économical and advantageous to the Government and trips 
which are not, the employee may feel with some justification that the Govern- 
ment is discriminating against him. 

An employee in the course of his employment may occasionally use his 
automobile for travel between points directly connected by railroads in which 
particular cases the railroad fare plus Pullman charges are less than the 
mileage at 5 cents a mile. However, it is believed in such instances that the 
5 cent mileage rate should be allowed since the advance determination of the 
economy and advantage that will accrue to the Government by the use of the 
automobile was based upon its use throughout and for the whole year and 
not for any particular specific trips. Therefore, while the particular trips of 
these employees in this instance may have been more economical by common 
carrier, the use of their automobiles operated to the distinct advantage of the 
Government when the entire year is taken into consideration. 

In this connection attention is invited to 11 Comp. Gen. 91, in which it is 
held that “The rules for such determination are prescribed in the paragraph 
of the Standardized Government Travel Regulations referred to, and an admin- 
istrative determination in accordance with such regulations that reimburse- 
ment to the employee for the use of his own automobile upon a mileage basis, 
at the rate prescribed in the travel orders, will be more economical and advan- 
tageous to the United States will not ordinarily be questioned by the accounting 
Officers * *° %” 


The authority for the use of personally owned automobiles by the 
employees in the performance of the travel involved, is asserted under 
identical individual general travel orders dated July 1, 1934, in the 
case of Raymond D. Christman, reading as follows: 


OrpeRED: That Raymond D. Christman, deputy collector, is authorized to 
use his own automobile for official travel within his district and be reimbursed 
therefor at the rate of 5 cents a mile, it having been determined that since he 
is required by law to proceed through every part of his district and inquire 
after and concerning all persons therein who are liable to pay any internal 
revenue or processing tax and because of the inaccessibility of common carriers 
to reach many of the farms and villages to which he is required to go and to 
enable him to make necessary official stops en route, reimbursement on a mile- 
age basis as herein stipulated is more economical and advantageous to the 
Government. 

Because the above employee is required to perform official travel generally 
in connection with his duties and that the official travel is continuous, or at 
irregular times for indefinite periods to meet the contingencies of the service, 
it is impracticable to issue specific authorization for each trip. This general 
a is issued to cover the remainder of the fiscal year ending June 

, 1985. 

He will be allowed $5 per diem in lieu of actual expenses for subsistence 
while away from his designated post of duty. 


The act of February 14, 1931, 46 Stat. 1103, provides: 


That a civilian officer or employee engaged in necessary travel on official 
business away from his designated post of duty may be paid, in lieu of actual 
expenses of transportation, under regulations to be prescribed by the President, 
not to exceed 3 cents per mile for the use of his own motor cycle or 7 cents per 
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mile for the use of his own automobile for such transportation whenever such 
mode of travel has been previously authorized and payment on such mileage 
basis is more economical and advantageous to the United States. This act 
shall take effect July 1, 1931, and all laws or parts of laws are hereby modi- 
fied or repealed to the extent same may be in conflict herewith. 

The rates in the foregoing act were reduced by section 9, act of 
March 38, 1933, 47 Stat. 1516, to 2 and 5 cents per mile respectively. 

These statutes and the Standardized Government Travel Regula- 
tions, paragraph 12 (a), contemplate that the administrative offices 
shall determine and state in advance in each individual case, whether 
the authorized travel by automobile will be more economical and 
advantageous to the United States and shall prescribe the mileage 
rate to be allowed. It has been recognized that there are circum- 
stances under which general travel orders must necessarily be resorted 
to in those cases whereby the nature of their duties, employees are 
required to travel repeatedly and frequently from their stations on 
short notice, and particularly in matters involving to some extent, 
the exercise of individual discretion, and it may be stated here that 
deputy collectors appear to be among those for whom such excep- 
tion may be made. See 11 Comp, Gen, 155, A-41747, April 19, 1932, 
A-44598, December 23, 1932, 

The fact that this office has recognized the necessity for resort- 
ing to general travel orders under the circumstances indicated above 
may not be construed to waive the requirements of the act of Feb- 
ruary 14, 1931, supra, that the payment of mileage for use of an 
employee’s personally owned automobile, is dependent upon a deter- 
mination in each particular case that the use of the automobile is 
more economical and advantageous to the United States. The admin- 
istrative determination reflected in the general travel order of July 
1, 1934, swpra, ordinarily would not be questioned by this office where 
the use of the automobile was under the conditions stated, that is, 
necessary to make frequent stops en route on official business and/or 
involved travel to points inaccessible by common carrier, as the 
economy and advantage may be presumed in such cases on the 
premise that it is not possible to hire a motor vehicle with gaso- 
line and oil furnished at less than 5 cents per mile. However, 
where as in the cases under consideration, the use of the employee’s 
automobile covers travel only from his headquarters to another 
point and return, for which transportation by common carrier could 
have been utilized as advantageously from the Government’s stand- 
point at a reduced cost, it must be held that appropriated funds 
are not available for payments of mileage in amounts in excess of 
the cost to the Government by the usual public means of transporta- 
tion. See 15 Comp. Gen. 153. 
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In voucher 535 of J. E. Carraway, the record shows the employee 
left his official station, Asheville, at 10:30 a. m. February 10, 1935, 
and arrived at Greensboro at 4 p. m. the same day, where he attended 
the school of instruction beginning February 11, until late afternoon 
of Saturday February 16, 1935, and that due to his dislike of driving 
his automobile over the mountains at night he remained overnight 
in Greensboro and departed therefrom at 10 a. m. February 17, 1935, 
and arrived at Asheville at 4 p. m. the same day; also that he was 
paid 714 days per diem at $5, or $37.50, and $19 as mileage at 5 cents 
per mile for 380 miles traveled on the round trip. The constructive 
rail travel was based on the employee leaving Asheville at 4:15 a. m. 
February 11, 1935, and arriving at Greensboro at 11:15 a. m. the 
same day and on the return trip leaving Greensboro at 9 p. m. Feb- 
ruary 16, and arriving at Asheville at 3:25 a. m. February 17, 1935 
(berth available for occupancy until 7 a. m.) and allowance there- 
for made for round trip rail fare of $7.65, pullman lower berth at 
$2.25, each way, $4.50 or $12.15 as compared with $19 mileage, and 
61, days per diem, $31.25, as compared with $37.50. 

The employee could not have been expected nor required to leave 
his headquarters at such an early hour as 4:15 a. m. when a more 
reasonable schedule was available, particularly in view of the appar- 
ent fact that the employee reported for duty in Greensboro on the 
morning of February 11, 1935, prior to the scheduled arrival by 
rail, 11:15 a. m. The proper schedule for application in this case 
for the going trip was the train leaving Asheville at 5 p. m. Feb- 
ruary 10, 1935, and arriving at Greensboro at 10:30 p. m. the same 
day, necessitating the use of pullman seat at a cost of 95 cents instead 
of-a lower berth at $2.25 as credited on the notice of exception and 

‘increasing the per diem allowance thereon by $2.50 for February 
10, 1935. Correction of these items makes the net amount for refund- 
ment $11.90 instead of $13.10. 

In voucher 544 of R. D. Christman, the record shows the em- 
ployee left his official station, Wilmington, N. C., at 2:30 p. m. Feb- 
ruary 10, 1935, and arrived at Greensboro at 7:40 p. m. the same 
day, where he attended the school of instruction beginning February 
11, until February 16, that he left for the return trip at 3:20 p. m. 
February 16, and arrived at Wilmington at 8:40 p. m. the same day; 
also that he was paid 6% days per diem at $5, or $32.50, and $20.40 as 
mileage at 5 cents per mile for 408 miles traveled on the round trip. 
The constructive rail travel was based on the employee leaving Wil- 
mington at 8:25 a. m. February 10, and arriving at Greensboro at 
4:15 p. m. the same day and on return trip leaving Greensboro at 
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12:15 p. m. February 16, and arriving at Wilmington at 8:30 p. m. 
the same day and allowance therefor made for round trip rail fare 
of $7.25, as compared with $20.40 mileage less one-fourth of a day 
per diem savings. Since the employee apparently had not completed 
his duties in Greensboro in time to have permitted return by the 
12:15 p. m. train February 16, 1935, the proper schedule for applica- 
tion is the next available train leaving and arriving at the same 
hours on February 17, 1935. Travel by such schedule results in an 
additional per diem saving of 1 day, thus making the net amount 
for refundment $6.90 instead of $11.90. 

Accordingly, credit for $1.20 and $5, of the amounts paid by 
vouchers 535 and 544, March 1935, respectively, will be allowed in 
the disbursing officer’s accounts. The remaining difference on 
vouchers 535 and 544, and the amounts disallowed on vouchers 647 
and 658, May 1935, should be deposited without delay. 


(A-82625) 


COMPENSATION AND LEAVES OF ABSENCE—HOLIDAYS BY PUBLIC 
RESOLUTION AND EXECUTIVE ORDER—DISTRICT OF COLUMBIA 
AND FIELD SERVICE—PER DIEM, PER HOUR, AND WHEN ACTUALLY 
EMPLOYED EMPLOYEES 


All employees in the District of Columbia, regardless of the basis of employment, 
and including those employed by the day and paid only when actually 
employed, are entitled to pay for December 26, 1986, declared by Joint 
Resolution of June 20, 1986, 49 Stat. 1568, to be a legal holiday in the 
District of Columbia. 

Employees in the Government field service regularly paid on the basis of the 
day and not by the hour, when actually employed, may be paid a full day’s 
compensation for December 24, 1936, on which day the work day was 
shortened by Executive order, if work is performed on that day from the 
usual beginning time until the hour specified. 

Leaves of absence, with or without pay, granted Government field service 
employees on Thursday, December 24, 19386, when the work day was 
shortened by Executive order, are for computation under the rules appli- 
cable to the short day on Saturday. 

An Executive order cannot purport to grant compensation to which employees 
are not otherwise entitled by law under their appointments or contracts 
of employment. 

The Executive order excusing field service employees from duty the entire day 
on December 26, 1936, and District of Columbia and field service employees 
on January 2, 1937, does not operate to place these Saturdays in any 
different status than any other Saturday of the year with respect to the 
granting of leave of absence, with or without pay, to these employees not 
paid by the year or month. 

The Executive order excusing field service employees from duty the entire day 
on December 26, 19386, and District of Columbia and field service employees 
on January 2, 1987, does not authorize payment of compensation to employees 
appointed and paid on a “when actually employed” basis who perform no 
work on those days. 


1184™—37——_ 40 
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—_ Comptroller General Elliott to the Secretary of Agriculture, December 


Your letter of December 23, 1936, is as follows: 


Under an act of Congress approved June 20, 1936, December 26, 1936, was 
declared a legal holiday in the District of Columbia. This act contains the 
following proviso, “Provided, That all employees of the United States Govern- 
ment in the District of Columbia and all employees of the District of Columbia 
shall be entitled to pay for such holiday the same as on other days.” Under 
this act, would an employee whose appointment is on the basis of work by the 
day, to be paid only when actually employed, be entitled to the benefits of this 
act and be paid without reporting for duty? 

An Pxecutive order issued by the President on November 27, 1936, closes the 
executive departments, both in Washington and in the field, at 1 o’clock p. m., 
on Thursday, December 24, 1936, and the entire day on Saturday, January 2, 
1937. This Executive order also closes all field services for the entire day on 
Saturday, December 26, 1986. Are employees appointed on a daily basis, to be 
paid when actually employed, entitled to leave with pay for the afternoon of 
Thursday, December 24, and the entire day on Saturday, December 26, and the 
entire day on Saturday, January 2, 1987? If granted leave with pay on Satur- 
day, December 26, and Saturday, January 2, 1937, are they entitled to pay for 
a full day or for one-half day? 

As it is very necessary to know whether or not these employees should be paid 
for the holidays enumerated above, an early reply will be greatly appreciated. 


Joint Resolution of June 20, 1936, 49 Stat. 1568, provides: 


That December 26, 1936, is hereby declared to be a legal holiday in the 
District of Columbia for all purposes: Provided, That all employees of the 
United States Government in the District of Columbia and all employees of 
the District of Columbia shall be entitled to pay for such holiday the same as 
on other days. 


The joint resolution, supra, grants pay to all employees in the 
District of Columbia for December 26, 1936, the same as though 
work was performed on that day. See decision of December 17, 
1936, A-82290, 16 Comp. Gen. 603. Hence, in computing compensa- 
tion of all employees in the District of Columbia, regardless of the 
basis of employment and including those employed by the day and 
paid only when actually employed, December 26, 1936, is required 
to be regarded as a duty day, that is as though the employee had 
actually worked on said day. Accordingly, the question contained 
in your first paragraph which is understood to relate only to 
employees in the District of Columbia, is answered in the affirmative. 

Executive Order No. 7499, dated November 27, 1936, is as follows: 


By virtue of and pursuant to the authority vested in me as President of the 
United States, it is hereby ordered as follows: 

1, The several executive departments, independent establishments, and 
other governmental agencies in the District of Columbia, including the Gov- 
ernment Printing Office and the Navy Yard and naval stations, shall be closed 
at 1 o'clock p. m. on Thursday, December 24, 1936, the day preceding Christmas 
Day, and the entire day on Saturday January 2, 1937, the day following New 
Year’s Day; and all employees in the Federal service in the District of Colum- 
bia, and in the field service of the executive departments, independent establish- 
ments, and other agencies of the Government, except those who may for special 
public reasons be excluded from the provisions of this order by the heads of 
their respective departments, establishments, or agencies, or those whose ab- 
sence from duty would be inconsistent with the provisions of existing law, shall 
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be excused from duty at 1 o’clock p, m. on Thursday, December 24, 1936, and 
the entire day on Saturday, January 2, 1937. 

2. All employees in the field service of the executive departments, independent 
establishments, and other agencies of the Government, except those who may for 
special public reasons be excluded from the provisions of this order by the heads 
of their respective departments, establishments, or agencies, or those whose 
absence from duty would be inconsistent with the provisions of existing law, 
shall be excused from duty the entire day on Saturday, December 26, 1936, 
which day has been declared a legal holiday in the District of Columbia by 
Public Resolution No. 114, 74th Congress. 

8. For the purposes of this order, in establishments or agencies in which the 
employees work in shifts, such employees shall, subject to the foregoing pro- 
visions, be excused from duty after four hours of work on Thursday, December 
24, 1936, and from all duty on Saturday, January 2, 1937, and such employees 
who are affected by paragraph 2 of this order shall, subject to the provisions 
of that paragraph, be excused from all duty on Saturday, December 26, 1936. 

An Executive order cannot purport to grant compensation to which 
employees are not otherwise entitled by law under their appointments 
or contracts of employment, and the Executive order in this instance 
does not purport to do so. It operates to shorten the work day for 
Federal and District of Columbia employees on December 24, 1936, 
except for those whose services cannot be spared, and makes Decem- 
ber 26, 1936, a nonwork day in the field and January 2, 1937, a non- 
work day both in the District of Columbia and in the field. 

If the employees to whom you refer are regularly paid on the 
basis of the day and not on the basis of the hour, when actually em- 
ployed, a full day’s compensation may be paid for December 24, 1936, 
if work is performed on that day from the usual time for beginning 
work until 1 o’clock p.m, Compare 1 Comp. Gen. 210. In computing 
leave of absence with or without pay, the existing rules applicable to 
the short day on Saturday are controlling with respect to December 
24, 1936. 

With respect to the granting of leave of absence with or without 
pay to employees who are not paid by the year or the month, the 
Executive order does not operate to place December 26, 1936, in the 
field, or January 2, 1937, both in the District of Columbia and in the 
field, in any different status than any other Saturday of the year. 
8 Comp. Gen, 558. If the employees are employed and paid on the 
basis of “when actually employed”, they are not entitled to leave of 
absence with pay under the acts of March 14, 1936, 49 Stat. 1161, 
1162. See 15 Comp. Gen. 1058 and section 19 (f) (1) of the uniform 
annual leave regulations. Therefore, with respect to December 26 in 
the field and January 2 in the District of Columbia and in the field, 
the employees referred to who perform no work because of the 
Executive order are entitled to no compensation. 
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(A-81839) 


SUBSISTENCE—PER DIEMS—MEALS OR LODGINGS FURNISHED 
FREE—CHANGE OF TRAVEL FORM JURAT 


Government officers and employees traveling on a per diem in lieu of subsistence 
basis are not required to make deduction for meals or lodging furnished 
without charge unless furnished by a Government agency, and that portion 
of the jurat on the travel form to the effect that no meals or lodging were 
furnished by a member of his family or by another Government employee 
or such employee’s family, may be deleted in such cases where inconsistent 
with the facts. 


Acting Comptroller General Elliott to the Administrator, Works Progress 
Administration, December 31, 1936: 


There has been received your letter of November 19, 1936, as follows: 


Consideration is respectfully requested of a problem which has arisen in the 
Works Progress Administration relative to the legal right of an official traveler 
to claim per diem in lieu of subsistence, when properly authorized, when all or a 
portion of actual subsistence is furnished the traveler by his family. 

As a specific example, an employee of this organization whose official station 
is Washington, D. C., was assigned for temporary duty in New York City, where 
his parents live. While performing duties at this point, he stayed with his 
parents and usually took two meals each day at their home, free of charge. The 
attention of this traveler was later directed to the portion of the jurat on the 
face of standard form 1012, which states “nor were meals or lodgings furnished 
without charge by a Government agency or with or without charge by a member 
of my family, by another Government employee or a member of his family.” 
Having made this deposition, a portion of which was not true according to facts 
presented above, the traveler refused to accept the check in payment of his 
per diem allowance and communicated with this office relative to his legal right 
thereto. 

Referring to the decision of Comptroller General J. R. McCarl, 5 CG 313, 
assurance was given to the employee that the claiming of per diem allowance 
and the acceptance of a check therefor is perfectly proper and constitutes no 
offense in law. 

The above decision states: 

“When an employee in an authorized travel status on a per diem basis has 
official duty to perform at the place where his family resides, he may be paid 
the per diem allowances notwithstanding that he may take his meals at home.” 

The clear implication from the above ruling is that the payment of per diem 
in lieu of subsistence to an employee of the Government is not dependent on 
the necessity of incurring expenses, if the employee is in a bona fide travel 
status. From this premise the logical deduction would be that a traveler may 
share his lodging in a hotel with another Government traveler, or may even 
stay at the home of relatives or friends or other Government employees and 
claim per diem in lieu of subsistence as authorized, without committing offense 
against the Government; yet before he may claim his allowance in lieu of 
subsistence, it is necessary for him to execute a jurat upon a statement directly 
to the contrary. 

In view of this apparent conflict, your advice as to the propriety of claiming 
per diem allowance under the circumstances outlined immediately above is 
respectfully requested. 


The jurat to the standard travel form was worded in the manner 
indicated in order to require compliance with the edition of the 
Standardized Government Travel Regulations approved April 21, 
1931, when traveling on an actual expense basis, paragraph 47 (b). 
However, as all official travel of officers and employees of the Gov- 
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ernment is now on a per diem in lieu of subsistence basis the Stand- 
ardized Government Travel Regulations were amended and no de- 
duction of per diem is required except when meals or lodging are fur- 
nished without charge by a Government agency. See paragraph 47 (a) 
of the Standardized Government Travel Regulations approved Jan- 
uary 30, 1934, and December 10, 1935, and note that subparagraph 
(b) which appeared in the regulations approved April 21, 1931, 
has been omitted entirely. Accordingly, before an employee makes 
affidavit on the travel form containing the language indicated in 
your submission, he is at liberty to cross out that portion of the jurat 
with reference to meals or lodging furnished by a member of his 
family or by another Government employee or such employee’s family. 


(A-45108) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—LOANS— 
COURT JUDGMENTS 


A judgment rendered against a veteran for the amount of a bank loan on the 
security of his adjusted service certificate does not constitute a binding 
obligation on the United States where the Government is not a party to the 
local court action, but, being evidence of a loan authorized by law, a 
voucher may be drawn in favor of the bank in the amount authorized by 
law, the balance due under the involved adjusted service certificate to be 
paid the veteran as provided by the Adjusted Compensation Act, 1936. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
January 4, 1937: 

There has been received your letter of December 18, 1936, with 
enclosures referring to office letter of September 17, 1936, relative 
to the case of Carvin C. Massey, A-1110215, and requesting to be 
advised whether in view of the evidence now submitted the sum of 
$401.20, “the amount of the judgment, may be considered a valid 
lien against the veteran’s adjusted service certificate and whether, 
therefore, a voucher for that amount may be drawn in favor of the 
bank and settlement made with the veteran for the balance of the 
certificate as provided by the Adjusted Compensation Payment 
Act, 1936.” 

The evidence submitted with your letter of September 17, 1936, 
includes (1) an affidavit executed on December 20, 1933, by R. E. 
Goodnight; (2) copy of the bill of complaint filed on November 23, 
1933, with the clerk of the district court of Cheyenne County, Colo., 
in the case (no. 1887) of Cheyenne State Bank and Grant McFerson, 
as State bank commissioner and liquidator of said bank, plaintiff, v. 
Carvin C. Massey, defendant; (3) the answer filed by the defendant 
on April 24, 1934, in the above-entitled cause of action, and (4) 
certificate of the clerk of the district court of Cheyenne County, 
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Colo., certifying that the copies of complaint and answer referred 
to above are true and correct copies, and that the judgment of the 
jury for the plaintiff in said cause of action was entered on Sep- 
tember 25, 1935. 

In the affidavit of December 20, 1933, it is stated in substance that 
during the month of January 1931 the subject veteran was employed 
by the affiant as a barber; that sometime during that month the 
veteran informed affiant that he was borrowing $295 on his adjusted- 
service certificate from the Cheyenne County State Bank of Cheyenne 
Wells, Colo.; that a few days later the veteran received from the 
Veterans’ Bureau the note for $295 he executed in favor of the bank; 
that he showed the note to the affiant and stated that it had been sent 
to him instead of the bank and that he was going to “beat” the bank 
out of $295; that on the same day the note was received the veteran 
drew a check for approximately $300 which he stated would close 
his account with subject bank, and that upon request by the veteran 
the affiant cashed said check and turned the proceeds over to the 
veteran. It is stated further in the affidavit that thereafter when 
officers of the bank called on the veteran to collect the $295, the vet- 
eran informed them that when he received the note from Washington 
he would pay them; that he denied having received the note and 
stated he was afraid of being required to pay the amount of the 
loan twice if he paid the bank without receiving the note; and that 
after the officers of the bank left the barber shop the veteran would 
say “They think they are so damn smart, just watch them collect 
it”, and that the veteran would then laugh about it and say “I 
have the note.” 

In the bill of complaint referred to above, it is stated as follows: 


Comes now the plaintiff above named and for cause of action against the 
defendant, alleges: 

1. That Grant McFerson is the duly appointed, qualified, and acting State 
bank commissioner of Colorado. 

2. That W. B. Springer is the duly appointed, qualified, and acting special 
deputy State bank commissioner in immediate charge of the liquidation of 
the Cheyenne County State Bank. 

8. That the Cheyenne County State Bank is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Colorado and on or about 
the 9th day of January 19338, placed its assets and affairs in the hands of the 
State bank commissioner of Colorado for the liquidation thereof, and since said 
date the said bank commissioner has been and now is in charge of the assets 
and affairs of said bank for the purpose of liquidating the same. 

4. That on January 9th A. D. 1931 the defendant Carvin C. Massey requested 
of plaintiff that it assist him in obtaining a loan on his Adjusted Service Cer- 
tificate No. 640334 whereupon the cashier of plaintiff bank prepared a note 
for defendant’s signature for said amount of $295.00, made payable to the 
Veterans’ Bureau, drawn on their usual form note. That defendant thereupon 
requested of plaintiff that it advance and loan him said sum of $295.00 pending 
the clearing of his said note through the usual channels. 

5. That on said, the 9th day of January A. D. 1931, at Cheyenne Wells, Colo- 
rado, the plaintiff, said Cheyenne County State Bank, for defendant’s accom- 
modation, as aforesaid, and at his request, loaned and advanced to said defend- 
ant, Carvin C. Massey, the sum of two hundred ninety five ($295.00) dollars. 
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6. That plaintiff on or about February 1st, 1931, and on numerous occasions 
since said time has demanded payment of said amount, but the defendant 
has not paid the same nor any part thereof. 

Wherefore plaintiff demands judgment against defendant for the sum of 
$295.00 with interest thereon from January 9th, 1931, to date of judgment and 
for the costs of this action. 


In the answer filed to the bill of complaint, it is recited as follows: 


Comes now the above named defendant and in answer to the complaint 
alleges as follows, to-wit: 

1, Defendant admits the allegations contained in paragraphs one, two, and 
three of said complaint. 

2. Defendant denies each and every allegation in paragraph four of said 
complaint contained. 

3. Defendant denies each and every allegation in paragraph five of said 
complaint contained. 

4. Defendant denies each and every allegation in paragraph six of said 
complaint contained. 

5. Defendant denies each and every allegation herein not heretofore expressly 
admitted, denied, or qualified. 

6. Defendant states that said complaint does not state facts sufficient to 
constitute a cause of action against this defendant. 


From the evidence previously submitted in this case, it appears 
that on September 20, 1935, the jury in the subject cause of action 
rendered a judgment as follows: 

We the jury, duly empanelled and sworn in the above entitled cause, do upon 
our oaths, find the issues herein joined in favor of the plaintiff and against the 


defendant and assess the damage in the sum of $401.20. 
(Signed) E. L. Harxer, Foreman. 


And thereupon it is ordered by the court that judgment be entered herein in 
favor of said plaintiff in the sum of $401.20 and let the same be recorded in the 
judgment book. 


Since the judgment rendered in this case was against the veteran, it 
does not constitute a binding obligation on the United States, the 
Government not being a party to the local court action. However, 
said judgment is evidence of the loan by the bank to veteran secured 
by the veteran’s adjusted-service certificate as authorized by law, 
and, with the evidence now of record and in the circumstances ap- 
pearing, this office will interpose no objection to the execution of a 
voucher in the amount authorized by law in favor of the bank, in 
care of its authorized representative, and settlement with the veteran 
for the balance due under his adjusted-service certificate as provided 
by the Adjusted Compensation Act, 1936. 

You are advised accordingly. 


(A-81819) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—CASHING OF TRAVELERS’ AND PERSONAL CHECKS, 
ETC. 


Officers and employees traveling in foreign countries and not employed in or 
assigned or detailed to a post in a foreign country are not required to 
convert actual salary checks or cash received as salary instead of travelers’ 
or personal checks, ete. to be entitled to exchange relief for actual 
conversions of American dollars for expenditure. 
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Acting Comptroller General Elliott to the Secretary of State, January 4, 1937: 


There has been received your letter of November 18, 1936, as 
follows: 


There is inclosed a copy of a despatch no. 218 of November 2, 1936, from the 
District Accounting and Disbursing Officer at Paris, France, requesting instruc- 
tions in the matter of paying currency appreciation losses in those cases where 
the amounts cashed abroad are in travelers’ checks, personal checks, or any 
form other than the salary check or draft itself. This question arises in con- 
nection with those employees traveling in foreign countries and not employed 
in or assigned or detailed to a post in a foreign country iv connection with 
which cases it has been held by your office that an actual couversion of checks 
for salaries or allowances is necessary to entitle the employees to currency 
appreciation loss. 

Inasmuch as there does not appear to have been a ruling of your office on 
this particular point, I shall appreciate your advice in order that appropriate 
instructions may be issued to the District Accounting and Disbursing Officer 
at Paris. 


It is not required that the actual salary checks or cash received 
as salary be converted and expended in a foreign country where the 
employee establishes the actual conversion for expenditure of Ameri- 
can dollars in the amounts upon which exchange losses are claimed. 












































(A-82377) 


CHECKS—LOST—CANCELLATION OF CONTRACTS AND DISPOSITION 
OF PROCEEDS 





The cancellation by the Department of Agriculture of a commodity contract 
is not dependent upon the return and cancellation of a check issued 
thereunder to a party or parties not entitled to the proceeds. 

Where a Government check is reported lost by the payee and a duplicate 
thereof will not issue because of refusal of payee to furnish an indemnity 
bond as required by law and regulation, the proceeds of such check, if 
restorable at all, may not be restored to the appropriation until the period 
of negotiability prescribed by section 21 of the act of June 26, 1934, 48 
Stat. 1235, shall have expired. 

Where a Government check is reported to have been lost by the payee the 

question of whether the proceeds of such check may be restored to the 

appropriation under which drawn is for determination in each instance 
by the General Accounting Office, irrespective of whether the check be 
current, or outlawed. 


Acting Comptroller General Elliott to the Secretary of Agriculture, January 5, 
1937: 


Reference is had to your letter of December 14, 1936, as follows: 


The following statement is submitted for your consideration and advice as to 
the nature of the procedure that should be adopted in the disposition of cases 
coming within the classification hereinafter described. 

You are advised that in some instances it has been determined prior to the 
negotiation of a check, representing the first payment under the terms of a 
commodity contract, that the party or parties thereto were not entitled to the 
proceeds of same, and that in fact the contract should be cancelled. Accordingly, 
immediate steps were taken to have the check returned to the Assistant Dis- 
bursing Officer, Division of Disbursement, Agricultural Adjustment Section, 
Treasury Department. 

Upon receipt of notice to the effect that the check had been returned, the 
appropriate division of the Agricultural Adjustment Administration initiated 
such action as was necessary to have the said check cancelled. After the can- 
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cellation of the check had been accomplished, the contract to which it pertained 
was also cancelled in accordance with the procedure established for that purpose. 

However, in several instances the check coming within the above-mentioned 
classification could not be returned to the heretofore mentioned Assistant Dis- 
bursing Officer as same had been lost. Accordingly, upon receipt of notice to 
that effect, the Treasurer of the United States was requested to stop payment 
on same and a bond of indemnity was forwarded for execution to the payee 
named on the original check. 

The Department is now in receipt of notice to the effect that in more than 
one instance the payee named on the check which was lost prior to negotiation, 
was unsuccessful in an endeavor to secure individual surety and that due to 
the facts heretofore related he is unwilling to incur any expense that is neces- 
sary before he can obtain corporate surety. Accordingly, the Department has 
been unable to cancel the contract under which the check in question was issued, 
and, therefore, it has been impossible to make the necessary adjustments in its 
records. 

The Department realizes that the contract in question should not be can- 
celled unless the check, supra, has either been returned and cancelled or until 
receipt of notice to the effect that another check—issued on the basis of a duly 
executed bond of indemnity in favor of the Treasurer of the United States— 
has been forwarded to that official with instructions to deposit the proceeds 
- same to the credit of the appropriation from which the original check was 

rawn, 

The facts and circumstances previously recited appear to be unique, and the 
Department has been unable to formulate a procedure that will accomplish the 
desired purpose, that is, effect the necessary adjustment in the appropriations 
and thereby adequately protect the interests of the United States. Accordingly, 
it will be appreciated if you will consider the contents of this letter and advise 
me in regard to the procedure you determine is adaptable to the situation in 
question. 

If the procedure for disposing of those cases where the checks are more than 
one full fiscal year old will differ from the one that will be applicable where 
the check has not passed into “Outstanding liabilities”, it is requested that 
your reply cover both situations. 


If, as appears from your submission, a determination has been 
made that the party or parties to the commodity contract were not 
entitled to the proceeds of the class of checks here involved, it is not 
understood why the cancelation of the involved contracts is made 
dependent upon the return and cancelation of the check or upon 
the receipt of notice of the issuance of a duplicate check as indicated 
in the antepenultimate paragraph of the above-quoted letter. 

Section 21 of the act of June 26, 1934, 48 Stat. 1235, provides in 
part: 

Hereafter all checks drawn on the Treasurer of the United States, except 
those issued on account of public-debt obligations and transactions regarding 
the administration of banking and currency laws, shall be payable only until 
the close of the fiscal year next following the fiscal year in which such checks 
were issued, and the amounts of all such checks properly due and payable 
which have not been presented for payment within such period shall be de- 
posited into the Treasury to the credit of a trust fund account entitled “Out- 
standing liabilities (fiscal year)”, designated by fiscal years in which the checks 
were issued. * * * 

The period for negotiations of a Government check is thus fixed by 
the above-quoted statute to be 1 full fiscal year beyond the fiscal year 
in which the check is drawn. Where, therefore, a Government check 
becomes lost and a duplicate thereof will not issue because of the 
refusal of the payee to furnish an indemnity bond to secure the is- 
suance of a duplicate check as required by law and regulation— 
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section 3646, Revised Statutes—no action may be taken in respect 
of the disposition of the proceeds of such a lost check until the 
period of negotiability thereof, as fixed by the statute, supra, shall 
have expired, as appropriated funds must remain available to honor 
a check in the event of its presentation to the Treasurer of the United 
States by a bona-fide holder. After the period of negotiability has 
expired there then is for consideration section 308, Revised Statutes, 
providing that the payee or bona-fide holder of such check “shall on 
presenting the same to the proper officer of the Treasury be entitled 
to have it paid” through the procedure of settlement of an account 
by the General Accounting Office and the issuing of a warrant. 
The question, therefore, of whether the proceeds of lost checks 
of the class described in your submission—whether current or out- 
standing liabilities checks—may be restored to the appropriation 
under which drawn is for determination in each instance by the Gen- 
eral Accounting Office. It is therefore requested that all such cases 
be referred here for appropriate action. In each case there should 
be furnished information showing whether the particular check was 
lost prior to delivery thereof to the payee—i. e., while still in pos- 
session of the Government—or after delivery thereof to the payee. 
There should be furnished, also, wherever possible, a statement from 
the payee in regard to the particular check showing whether he 
received such check and, if so, whether it was endorsed prior to its 
loss by the payee, including all other pertinent data in the matter. 
You are advised accordingly. 


(A-82606) 


QUARTERS IN KIND—FURNISHING WITHOUT COST AND AT UNREA- 
SONABLY LOW RENTALS—FOREST SERVICE EMPLOYEES 


There being no authority for the furnishing of quarters in kind to Federal 
civilian personnel except as a part of compensation or as an item of 
subsistence while in a travel status, shacks, cabins, ete., may not be 
furnished Forest Service employees, not in a travel status, without charge, 
notwithstanding the occupancy is only for the summer months, and the 
necessity for maintenance of another residence elsewhere. 

A regulation proposing to fix the maximum rental charge for quarters in kind 
furnished Forest Service employees at one-sixth of the monthly base salary 
is unauthorized and objectionable. If a maximum rate is fixed on the 
basis of salary, the fraction should be changed to one-third. 

Regulations of the Department of Agriculture proposing certain rental charges 
for quarters in kind furnished Forest Service employees, involving charges 
appearing unreasonably low, the General Accounting Office is not precluded, 
because of said regulations having been submitted for consideration before 
issuance, from questioning the rates fixed therein where facts and circum- 
stances indicate they do not represent the reasonable value to the employees 
of the quarters furnished. 
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Acting Comptroller General Elliott to the Secretary of Agriculture, January 5, 
1937: 


Your letter of December 21, 1936, is as follows: 


Reference is made to Decisions 5 Comp. Gen. 236 and 5 Comp. Gen. 957, relat- 
ing to the basis for determining the value of quarters furnished to employees. 

On page 48-Aa of the National Forest Manual, copy of which is in your office, 
are shown the quarters deduction rates that have heretofore been in effect. 
Because of recent construction of better types of dwellings in some places it is 
necessary to revise the quarters rates. There is enclosed copy of instructions 
which the Forest Service proposes to issue effective January 1, 1937, setting 
forth the principles to be followed in the application of quarters deductions 
and determination of the amounts to be deducted. In preparing these instruc- 
tions an effort has been made to conform to the principles outlined in the 
decisions above referred to. It would be appreciated, however, if you would 
review the enclosed draft and advise this office promptly whether these instruc- 
tions meet the requirements of your office. 


The proposed regulations are as follows: 


Salary deductions.—Through purchase or construction Service-owned resi- 
dence quarters will be provided for officers and employees to the limit of avail- 
able funds and authorizations where suitable rentals of privately-owned 
properties are impracticable or where requirements of protection or administra- 
tion, including mobility of personnel, make Government ownerhip clearly 
advantageous. 

Since official residence quarters at any given point are provided on the basis 
ihat they are essential to Service needs, an officer stationed at that point may 
(and should) be required to occupy them as residence unless relieved of the 
requirement in writing by the regional forester or experiment station director 
in charge, for some reason more substantial than ordinary personal preference 
for other quarters which may be available in the same general location by 
rental from private owners. 

Under section 75 (a) title 5, U. S. C., it is required that when the grade and 
salary rate for a given position has been established on the basis of duties 
involved, there must be deducted from salary payments the determined value 
of any item or items of allowances furnished in kind, and the remainder only 
paid in cash. Residence quarters constitute such an “allowance in kind.” 

Where quarters of the simple shack, cabin, or bunk-house type, (scaler or 
fireman cabins, crew barracks, lookout houses, cabs, or cabins) are provided 
at isolated points where family residence is not normally contemplated, occu- 
pancy by the same one employee, with or without family, is for intermittent 
periods or seasonal (6 months or less), and permanent residence is usually and 
necessarily maintained elsewhere, such occupancy will not be construed as 
residence and no deduction from salary will be made. 

Subject to the foregoing, all residence occupancy of Service-owned quarters 
will be considered as an “allowance in kind” for which salary deductions must 
be made. Within the scope of this rule are all residences furnished employees 
at regional, forest, or ranger district headquarters points, guard stations, nurs- 
eries, central equipment depots, experimental forests and ranges, or other 
special field units where the quarters provided are of better than simple cabin 
type, where occupancy by the Forest Service officer, with or without family, is 
or very probably will be, for extended periods (exceeding six months), or where 
such occupancy for any shorter period does or should relieve the officer of 
rental costs elsewhere. Question as to the applicability of the salary deduction 
rule will raise most frequently in such cases as where one or more officers move 
out from a regional office, forest experiment station, or national forest head- 
quarters in spring or early summer for a field season during which they will 
be domiciled in Service quarters. In an increasing number of cases these 
field season or summer quarters are clearly better than the ordinary cabin type 
of quarters, the officer takes his family with him; and quarters in town are or 
often can be given up or sublet without serious loss on inconvenience. In such 
cases salary deductions should be made. 

Under decisions of the Comptroller General, 5 C. G. 236, 5 C. G. 957-959, 
fiscal year 1926, such salary deductions or rental charges are to be besed 
primarily upon the determined reasonable value of the quarters to the employee 
during the particular period and in the particular locality. In determining 
this reasonable value, the factors of Government investment, local rental valnes 
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or rates, social advantages, variation in construction costs as between localities, 
salary of the occupant, the non-profit nature of Government activity, and, in 
or adjacent to organized communities, restricted freedom of persoual choice 
involved at times in required occupancy of a Government residence, may be 
given consideration. 

Classification and rates.—All rental charges shall be in multiples of $5.00 
per month. No rental charge shall exceed one-sixth the monthly base salary 
of the occupant. 

Class A ($5.00 per month)—Where quarters such as scalers’ cabins, de- 
signed for bachelor occupancy, and costing under normal conditions not ex- 
ceeding $1,000, are occupied by the same officer or employee for continuous 
periods in excess of six months, and the employee is relieved of the necessity 
of maintaining a domicile elsewhere, a rental charge and salary deduction of 
$5.00 per month should be made. 

Class B ($10, $15, $20 per month).—For district ranger or similar quarters, 
costing under normal conditions not more than $4,000, the standard rental 
charge shall be $15.00 or $20.00 per month, depending upon the facilities fur- 
nished and accessibility to community advantages. These rates assume provi- 
sion by the Government of domestic water piped to kitchen and bath, and 
septic tank or better sewage disposal. Where such primary facilities are 
lacking a rate of $10.00 per month will be applied. 

Class C ($25, $30, $35, $40 per month).—For quarters facilities which under 
normal conditions would represent investments in excess of $4,000, the stand- 
ard charge shall be $25, $30, $35, or $40 per month, depending upon the facili- 
ties furnished, accessibility to community advantages, and, where comparisons 
are possible, local rental rates for similar facilities. 

Chief's office administrative control of regional foresters’ and directors’ rental 
schedules will be through the annual financial plans which will show each 
ease of salary deduction for quarters and through field inspection. 

In preparing pay rolls involving salary deductions for quarters, the class 
or subclass and rate should be noted in the “Name, grade, etc.”, column or the 
remarks column of the pay roll form, for example: “Q-—B-$15”, “Q-C—$35”, ete. 


The paragraph in the existing regulations adopted February 1, 
1926, comparable to the fourth paragraph of the proposed regula- 
tions, is as follows: 


Where quarters are provided during the summer months only no deduction 
will be made because the employees almost invariably have to maintain year- 
long quarters at their own expense elsewhere. 

‘There is no record that this paragraph was presented to this office 
for consideration either prior or subsequent to its adoption. 

Quarters in kind may be furnished by the Government to Federal 
civilian personnel only as a part of compensation or as an item of 
subsistence while in a travel status. See decision of March 20, 1931, 
A-28363, to the Secretary of Agriculture. If the quarters are fur- 
nished as a part of compensation, the value must be administratively 
determined and deducted from the total rate of compensation fixed 
for the employee’s position, pursuant to section 3 of the act of 
March 5, 1928, 45 Stat. 193. This statute does not authorize any 
exception such as proposed with respect to shacks, cabins, etc., tem- 
porarily furnished employees during the summer months. See de- 
cision of September 23, 1926, A-15066. Quarters in kind may be 
furnished to employees, in field parties or otherwise in a travel status, 
who are not paid a per diem in lieu of subsistence, without deduction 
of the value thereof from compensation, or to those who are paid 
a per diem provided the proper deductions are made from the per 
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diem in accordance with section 47 (a) of the Standardized Govern- 
ment Travel Regulations, 16 Comp. Gen. 383. It is understood that 
the employees to whom the proposed regulations are to be applied 
will not be in a travel status. If that understanding is correct, there 
is no authority for furnishing free of charge quarters, however small 
or isolated, for any period however short, notwithstanding the em- 
ployee may be required to maintain another residence elsewhere. The 
employees in the Forest Service are presumed to accept the conditions 
of employment necessitating their residence at different places during 
different seasons of the year. Accordingly, the paragraph in ques- 
tion should be omitted and other paragraphs wherein such a rule is 
reflected should be modified accordingly. 

Also, the last sentence of the seventh paragraph of the proposed 
regulations fixing a limit of one-sixth of the basic salary as the 
maximum deduction for quarters is objectionable and unauthorized. 
Said sentence should be omitted or the fraction one-sixth changed 
to one-third. And since the cost of quarters used as a basis for the 
dividing line between class B and class C covers improvements only, 
the amount $4,000 should be changed to $3,000. Even with such 
change the rates would appear to be unreasonably low, and nothing 
herein is to be regarded as precluding this office from questioning 
at any time any or all of the rates fixed under the general regula- 
tions upon discovery of facts or circumstances tending to indicate that 
said rates do not represent a reasonable value to the employees. 
Copies of the regulations as amended should be filed in this office. 


(A~72752) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—MAINTENANCE OF RESIDENCE WHILE TEMPORARILY 
ABSENT IN OTHER COUNTRIES 


The holding in 16 Comp. Gen. 455 to the effect that officers and employees of 
the Department of Agriculture regularly stationed and maintaining quar- 
ters in a foreign country, who perform travel on oflicial business through 
other foreign countries not of such nature as to negative further payment 
of quarters allowance for the quarters maintaived at their official station, 
may be credited with exchange losses upon their salary and quarters allow- 
ance at the rate applicable to their official station, is not for application 
to employees whose duties do not contemplate the maintenance of a resi- 
dence at their official headquarters abroad while temporarily absent there- 
from in other countries. 


Sn General Elliott to the Secretary of the Navy, January 8, 


There was received your letter of November 19, 1936, as follows: 


In your decision of June 23, 1986 (15 Comp. Gen. 1123), it was held: 
“Exchange losses upon salaries * * * of diplomatic officers on tempo- 
rary duty for a substantial period of time in a foreign country other than 
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‘ 


that in which stationed, are for computation, in the case of salaries, at the 
rate applicable at the place at which located on the last day of the respective 
months involved, * * *.” 

In an earlier decision of the Comptroller General of the United States, dated 
January 28, 1935 (14 Comp. Gen. 577), it was stated: 

“While an officer or employee is assigned to duty in a particular foreign 
country, or when travel through a foreign country is necessary on official busi- 
ness, the loss due to appreciation of foreign currency is for computation at the 
basic rate prescribed for the particular country in which the officer or employee 
is actually located for official purposes.” 

In accordance with the above cited decisions, the instructions issued by the 
Navy Department in paragraph 4 of the letter of the Secretary of the Navy 
of October 28, 1935, file P16-3(9)/L16(351028), amending the letter of the 
Secretary of the Navy of June 18, 1935, file P16-3(9)/L16(350618), read as 
follows: 

“When an employee having a permanent foreign station is ordered to tem- 
porary duty in another foreign country, exchange relief on pay and allow- 
ances, * * * will be computed on the exchange rate for the country in 
which the employee is serving on each computation date as defined in para- 
graphs 3 (a) and (e). For example: An employee with permanent station at 
Shanghai, China, who is ordered to temporary duty at Tokio, Japan, and on 
temporary duty in Tokio from June 20 to July 15th, is entitled to exchange 
relief for the period June 1 to 30 at the Tokio rate on June 30 and for the 
period July 1 to 31 at the Shanghai rate on July 31st. If the employee under 
these circumstances is en route to or from the place of temporary duty on the 
computation date, the rate applicable on that date in the country in which he 
last served (either on permanent or temporary duty) will be used in computing 
exchange relief.” 

The above quoted instructions apply mostly to naval attachés and officers 
attached to the offices of naval attachés whose duty is such that in many cases 
they spend some time in foreign countries to which ordered for temporary duty, 
although their permanent station is in the particular country to which they 
are assigned. 

There has been received in the Navy Department a copy of your decision 
addressed to the Secretary of Agriculture, dated October 31, 1936, A-—72752, 
which involves the computation of exchange relief on salaries of certain em- 
ployees of the Department of Agriculture who maintain a residence in one 
country but perform considerable travel in adjacent countries. It is stated in 
this decision : 

“However, as the expenses of maintaining an employee's residence at his 
official headquarters, which expenses are presumably payable from his salary 
and rental allowances, are not substantially changed by his temporary absence 
therefrom on official business, it would be proper for exchange losses upon 
his salary and rental allowances to be computed at the rate applicable at the 
place where his official station is located, such a case being distinguishable from 
the case of the first officer considered in 15 Comp, Gen, 1123, whose absence 
from his Berne headquarters was not of a temporary nature.” 

It is not clear to the Navy Department whether the conclusion reached in 
the cited decision of October 31, 1936, is intended to apply only to the specific 
class of cases submitted by the Secretary of Agriculture, or whether the last 
paragraph of this decision, as quoted above, is intended to formulate a general 
rule that, where an employee maintains his residence at his official headquarters, 
exchange relief on his salary and allowances for periods of temporary duty 
in another foreign country is to be computed at the rate applicable at the 
place where his official station is located. 

An advance decision accordingly is requested whether the rule stated in the 
above-cited decision of October 31, 1936, is applicable only to the particular 
class of cases referred to in the submission of the Secretary of Agriculture, 
or whether such rule is to be applied generally in the case of all employees 
who maintain a residence at official headquarters. If such rule is to be 
applied generally in such cases, it will, of course, be necessary to modify the 
existing instructions on the subject issued by the Secretary of the Navy. In 
this connection your further decision is requested on the question as to what 
period of time spent in a foreign country, other than the one where the official 
headquarters are located, will be considered duty of a temporary nature. 
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It is requested that your decision on the questions herein propounded be 
expedited, in order that modification of existing instructions, if required, may 
be made as soon as possible. 

It should be observed that the questions herein submitted for advance deci- 
sion relate only to exchange relief on salary and allowances, the question 
of exchange relief on per diem in such cases having been decided in decisions 
of the Acting Comptroller General of the United States of April 6, 1936, 
A-72752, and August 20, 1936, A-72752. 

The decision of October 31, 1936, to the Secretary of Agriculture, 
considered the case of employees regularly stationed and maintaining 
a residence in a foreign country who were temporarily absent from 
their regular station and residence but were under the necessity of 
maintaining their residence at the regular station during such tem- 
porary absence. In such cases it was held that the exchange relief 
upon salaries and fixed allowances should be computed at the ex- 
change rate applicable to the place where the residence was main- 
tained as, in the ordinary course of business, that would be where 
the exchange losses are incurred. That decision is not for applica- 
tion to other employees whose duties do not contemplate the main- 
tenance of a residence at their official headquarters abroad while 
temporarily absent therefrom in other countries. Whether that 
decision is for application to naval attachés would be dependent 
upon the facts concerning the maintenance of residence by such 


attachés during their absence from official headquarters. 


(A-81774) 


LEASES—REPAIRS TO INTERIOR OF BUILDING—LOCAL FOREIGN 
CUSTOM—APPROPRIATION AVAILABILITY 


The appropriation “Contingent expenses, Foreign Service, 1937” is available 
for repairing and repainting the interior of the United States Chancery 
Building at The Hague, interior repairs being by local custom the responsi- 
bility of the tenant, and the lease involved indicating such expenses were 
to be borne by the lessee. 


Acting Comptroller General Elliott to the Secretary of State, January 8, 1937: 


There has been received your letter of November 16, 1936, as 
follows: 


In connection with the renewal of the lease on the premises of the American 
Legation at The Hague, the American Minister to the Netherlands has sub- 
mitted estimates for repapering and repainting the interior of the Chancery 
Building at a total cost of 1,937.75 florins, or approximately $1,040 at current 
exchange, with an alternative offer on the repainting which would make a 
total expenditure of 1,432.75 florins, or about $768. A copy of the Minister's 
despatch of October 28, 1936, with its attached estimates, is enclosed. 

The Legation building at no. 31 Prinsessegracht in The Hague has been rented 
by the Government since July 1, 1923. The current lease covering rental of the 
premises is contract no, S36fa-1 dated May 17, 1926, for the period from July 
1, 1926 to June 30, 1927, with option of renewal, and the contract has since 
been renewed annually. The renewal of the lease for a further period of 
one year from July 1, 1937, is being authorized. 
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In 1929 there was authorized the expenditure of 1,800 florins, or approxi- 
mately $720 at the rate of exchange then obtaining, for repairing and repaint- 
ing the premises at the expense of the Government. This was done in accord- 
ance with local custom, which requires that the tenant shall maintain the 
interior of the premises. You will note that the Minister states in his despatch 
that by custom in the Netherlands “the tenant is invariably responsible for the 
upkeep of the interior of the building.” The lease provides that the tenant 
must bear the cost of whitewashing and small ordinary repairs. 

It will be appreciated if you will advise whether the appropriation “Con- 
tingent expenses, Foreign Service, 1937” is available for repairing and repaint- 
ing the Legation premises at The Hague. 


It appears that while the expense of repapering and repainting 
the interior of the building is not specifically provided for in the 
lease, the general tenor of it is that such expense on the inside of the 
building shall be borne by the tenant while the expense on the outside 
shall be borne by the landlord. Paragraph 3, page 2, states: 


The cost of whitewashing and small ordinary repairs, under which shall 
be considered, inter alia: The maintenance and repair of all locks (both inside 
and outside the premises), door knobs, taps, bells and cords, and the costs 
incurred owing to stoppages of W. C.’s et cetera, must be borne by the tenant. 


Paragraph 1, page 3, states: 


Repairs that may be necessary to the outside of the premises must be borne 
by the landlord. 


In these circumstances it appears the appropriation “Contingent 
Expenses, Foreign Service, 1937”, is available for repairing and re- 
painting the interior of the Chancery Building at The Hague as 
requested by the Minister. 


(A~76597) 


TRAVELING EXPENSES—COMMUTATION—TRAVEL BETWEEN 
ADJACENT POINTS OF OFFICIAL HEADQUARTERS 


There is no authority of law under which the Géneral Accounting Office may 
approve a commuted or mileage rate for the use of an employee’s personally- 
owned automobile when not in a travel status. 

Hmployees of the Department of Commerce engaged in the maintenance of 
aeronautical facilities, whose official headquarters include several adjacent 
points, may not be granted a commuted or mileage rate for the use of their 
personally owned automobiles on official business between these points, and 
items of expense for which reimbursement may be made for such trans- 
portation on an actual expense basis, are limited to those listed in para- 
graph 12 of the Standardized Government Travel Regulations as reim- 
bursable on an actual expense basis when in a travel status. 


— Comptroller General Elliott to the Secretary of Commerce, January 11, 


There has been considered your letter of November 28, 1936, as 
follows: 


Reference is made to your letter of July 9, 1936, regarding the expense 
voucher of L. N. Million claiming the amount of $45.29 as reimbursement for 
expenses incurred by him in the operation of his personal automobiles in con- 
nection with the maintenance of aeronautical facilities at his official station 
at Big Springs, Texas. 
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Your statement is noted that when the regular duties of an employee of 
the Government are performed at several adjacent points within a given com- 
munity his official headquarters is deemed to include all of such points and 
therefore in performing his regular duty at these points he may not be consid- 
ered as being in a travel status permitting reimbursement on a mileage basis 
for use of his personal vehicle. This office has also noted your further state- 
ment that reimbursement for use of personal automobile for services such as 
that performed by Mr. Million might be made on an actual expense basis. 

“The actual expense” incurred in this type of service, in addition to cost of 
gasoline and oil consumed, would include wear and tear on tires as well as on 
the vehicle, and, not infrequently, replacement of broken axle or broken spring 
or other damage of like nature. It is understood that any claim for reimburse- 
ment on an actual expense basis must be supported by substantial evidence 
that the items of the claim were in fact incurred in connection with the use 
of the vehicle on official business and a showing that no part of the amount 
claimed was incurred in connection with the use of the vehicle on personal 
business. It is believed that if an axle were broken while the car of the 
claimant was being used on the business of the Government, it would be 
difficult to demonstrate that the break was immediately due to the service 
performed at the moment of the break, or to crystallization resulting from the 
accumulated effect of shocks incurred in connection with other uses of the car. 

It has been represented to this office that the employees of the Bureau who 
have been using their personal car in connection with the performance of 
official duties on their regular station would accept a flat allowance of three 
cents per mile. It has been noted that your office has been agreeable to the 
payment of three cents per mile for the use of personally owned automobiles 
even though Government cars were available for the service on which such 
personally owned automobiles are used. This prompts the thought that your 
office has probably recognized three cents per mile as a minimum below which a 
Government car may not be operated or as representing the equivalent of 
actual expense. 

In view of the difficulties in the way of definitely substantiating actual ex- 
penses incurred in this class of service, and the work involved incident to such 
substantiation as may be undertaken, it is requested that you advise whether 
you would accept three cents per mile as representing actual expenses. If this 
would not be acceptable to you, please advise whether you would question as 
an item of actual expense, the cost of replacing an axle broken while attempt- 
ing to extricate a personally owned automobile from a mudhole while the car 
was engaged on official business, or whether, if such an item of expense were 
submitted, you would require incontrovertible evidence that the break was not 
_ Mg the cumulative effect of shocks incurred prior to the moment of the 

reak, 

It might be well at this point to explain the circumstances under which 
these personally owned automobiles are used in the Government interests at 
the headquarters of the employees owning the cars. 

In many cities, our airway radio stations consist of two or three separate 
stations manned by one group of personnel. The personnel are all located at 
one of the stations which is known as the control station and from which 
the other stations of the group are remotely controlled. The stations which 
#re remotely controlled operate unattended throughout the day excepting dur- 
ing two daily inspection periods. In order to insure satisfactory operation 
of the unattended stations, two inspections of these stations are made daily 
by one of the operators before and after completing his tour of duty at the 
control station. On these inspections, the operator records meter readings 
of the equipment, makes adjustments, makes routine repairs and emergency 
repairs when necessary to insure continued satisfactory operation of the 
equipment, At some stations it is necessary for an operator to make certain 
adjustments of the equipment at definite hours during the day. 

The round trip mileage between a group of stations manned by one group 
of personnel varies from approximately two to forty-eight miles. In some 
cases, the control station is located at one end of the circuit of travel and in 
other cases it is located between the other two stations thus requiring travel 
in two directions from the control station. These daily trips are made on 
reasonably uniform schedules and the distance traveled on each trip is known, 
so that the total daily mileage incurred is readily established. The operator- 
personnel have been using their personal cars in performing this duty but they 
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very properly insist that they should be recompensed on a fair basis for 
the expense which they are under in connection with the use of their auto- 
mobiles in performing this service. Either some equitable basis for reimburse- 
ment to them must be worked out or the Government must provide, operate, 
and maintain its own motor vehicle equipment for use in the servicing of these 
aeronautical facilities. 

There are ninety-seven airways communication stations to which this type 
of service must be given and on the basis of servicing schedules, the total 
annual travel would be appoximately 598,440 miles which, at three cents per 
mile, would represent an annual total operating expense of $17,953.20. If the 
Government is to provide the vehicles for the performance of these servicing 
trips, there would be required an investment in automobiles of approximately 
$43,650.00. The estimated cost to the Government for operating its own cars 
on this type of service at three cents per mile would be that mentioned above. 
If the radio personnel can be allowed this rate as a compensation for the 
use of their own equipment, the cost to the Government would be the same 
and there would be saved to the Government the capital expenditure of 
$43,650.00. 


There is no authority of law under which this office could approve 
a commuted or mileage rate of 3 cents, or any other amount, for the 
use of an employee’s personally owned automobile when not in a 
travel status. Paragraph 12 of the Standardized Government Travel 
Regulations lists the items which may or may not be allowed on an 
actual expense basis in a travel status. The same limitations are 
applicable when the personally owned automobile is used on an 
actual expenses basis in and around headquarters. 


(A-81703) 


DAMAGES TO PRIVATE PROPERTY—EMERGENCY CONSERVATION 
WORK—REPORTING TO THE CONGRESS FOR RELIEF 


A claim for damages because of the destruction of household goods of a private 
citizen resulting from blasting operations on an Emergency Conservation 
Work road construction project without fault or negligence of officers and 
employees of the United States, is not one for which an appropriation has 
heretofore been made by the Congress, nor such claim as is for reporting 
to the Congress by the General Accounting Office under the act of April 
10, 1928, 45 Stat. 413, but relief in such matters is necessarily for admin- 
istrative presentation to the Congress. 


—S Comptroller General Elliott to the Secretary of Agriculture, January 11, 
1937: 


There has been received your letter of November 13, 1936, recom- 
mending that this office consider under the act of April 10, 1928, 
45 Stat. 413, a claim of Robert Brown for $147.21, which is de- 
scribed in an accompanying memorandum of June 4, 1986, by an 
assistant to the solicitor, Department of Agriculture, as follows: 


I have examined the attached voucher in favor of Robert Brown of Avery, 
Idaho, and accompanying papers covering Mr. Brown’s claim for reimburse- 
ment on account of damage to his household effects which resulted from 
acter Service blasting on a road construction job on the St. Joe National 

orest. 

It appears that the road was being constructed on a steep slope above, 
and about 20 feet from, the house occupied by Mr. Brown. The usual pre- 
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cautions to prevent damage were taken but two pieces of rock rolled down the 
steep slope and destroyed the house and Mr. Brown’s effects therein. There 
does not appear to have been any negligence on the part of either Mr. Brown 
or the employees of the Forest Service. The loss was not covered by insurance. 

The amount of the damage was determined by comparison of the articles 
destroyed with the catalogue prices of Sears-Roebuck and Company from 
whom they were purchased last December. There is also an item of $10.00 
for cleaning and laundry. The amount claimed appears to be reasonable. 

The facts appear to be such as to bring the claim within the provisions of 
the Act of May 27, 1930, 46 Stat. 387, 16 U. S. C. 574, but since the loss 
occurred in connection with Emergency Conservation Work, payment may not 
be made as held by the Comptroller General. Apparently, the case has such 
equities as to bring it within the provisions of the act of April 10, 1928, 
45 Stat. 413, 31 U. S. C. 236, and in my opinion it may properly be trans- 
mitted to the Comptroller General with recommendation that it be submitted 
to Congress for an appropriation as contemplated in that act. 


The act of April 10, 1928, 45 Stat. 413, provides: 


That when there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of an 
appropriation theretofore made, but which claim or demand in the judgment of 
the Comptroller General of the United States contains such elements of legal 
liability or equity as to be deserving of the consideration of the Congress, he 


shall submit the same to the Congress by a special report containing the material 
facts and his recommendation thereon. 


A claim for the destruction of household goods resulting from 
blasting operations on an Emergency Conservation Work road con- 
struction project is not one arising out of contract or for which an 
appropriation has been heretofore made by the Congress. On the 
contrary, such a claim is a tort claim arising by reason of the action 
of employees of the United States. The Congress has had before it 
a number of times bills to authorize generally the settlement and ad- 
justment of tort claims but such bills have failed to become law. A 
specific provision for the settlement of certain tort claims has been 
made in the act of December 28, 1922, 42 Stat. 1066, 1067, where 
the loss not to exceed $1,000 was caused by the negligence of any 
officer or employee of the Government acting within the scope of 
hisemployment. Also, a provision has been carried in Army appro- 
priation acts for a number of years authorizing the settlement of 
claims for damages to and loss of private property incident to the 
training, practices, operation, or maintenance of the Army. See, for 
instance, the act of March 2, 1923, 42 Stat. 1386, and a similar provi- 
sion with respect to the Postal Service which is contained in the act 
of June 16, 1921, 42 Stat. 63. No similar statutory provision has 
been made for the settlement of such claims as this one of Robert 
Brown where the damages appear to have been without fault or 
negligence of officers or employees of the United States, and the act 
of April 10, 1928, has not been interpreted as applying to tort claims 
against the United States. 

Under these circumstances, you are informed that it is not for this 
office to act under the 1928 act and make a report and recommenda- 
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tion to the Congress for an appropriation for payment of this claim 
and as there is no appropriation available for its payment, this office 
cannot make settlement thereof unless and until an appropriation 
therefor has been made by the Congress. Relief in a matter of this 
kind is necessarily one for the administrative agency to present to 
the Congress through the usual channels and not through this office. 


(A-82209) 


LEASES—RENT, REPAIRS, AND IMPROVEMENTS—MONTHLY INSTALL- 
MENT PAYMENTS—STATUTORY LIMITATIONS — MAINTENANCE 
SERVICE 


There is no objection to inclusion in a lease of a stipulation for payment of a 
sum not in excess of 25 percent of the basic annual rental for the first 
year of the rental term in consideration for alterations, improvements, and 
repairs made by the lessor, if the actual cost thereof to fit the premises 
for the Government’s use, and which would not have been made otherwise, 
equals or exceeds 25 percent of the basic annual rental, provided the basic 
rental stipulated in the lease does not exceed 15 percent of the fair market 
value of the property at the date of the lease and evidence to establish 
these facts is filed with the lease, but the alteration and improvement in- 
stallments should be stated separately on the vouchers, and, if the rental 
period is less than one year, such installment payments may not exceed 25 
percent of the total rent for the lesser period involved with no amount to be 
included for this purpose in a renewal lease. 

Where, in connection with the lease of a building, the bidder agrees to fur- 
nish complete maintenance, including heat, electric current, water, jani- 
tor and elevator service, at additional cost, there is for administrative 
consideration whether such maintenance may not be more economically 
furnished by the National Park Service or by the using establishment, the 
cost in either event to be borne by the appropriation available for payment 
of the rent. 


a Comptroller General Elliott to the Secretary of the Interior, January 11, 
1937: 


There has been received your letter of December 7, 1936, as follows: 


The Bureau of Internal Revenue, Treasury Department, has requested a 
minimum of 75,000 square feet net space for the Social Security Audit Unit 
of that Board, with the stipulation that at least 40 percent should be avail- 
able by February 1 and the balance by April 1, 1987. There being no space 
available, the Bureau of Internal Revenue requested the National Park Service 
to consider a proposal made by a private owner for the conversion of a building, 
under construction, to meet its requirements. 

The proposed space appeared to be satisfactory in all respects, but to avoid 
the acceptance of the proposal without competition, the National Park Service, 
in cooperation with the Treasury Department, prepared and issued general 
conditions and a request for bids which were submitted to numerous owners 
or their agents, including the first proponent. Only one bid was received, and 
there is attached the invitation for bids issued by the National Park Service 
and a signed copy of the proposal. 

In consideration for alterations and improvements and repairs necessary to 
the building now under construction to meet the requirements of the Gov- 
ernment, it is proposed to include in the lease a statement that the Govern- 
ment will pay to the lessor a sum not in excess of 25 percent of the basic 
annual rental for the first year of the rental term. It is also proposed, and 
tentatively accepted by the proponent, to draw the lease for the period of one 
year from the date of occupancy with the provision that the payment for rent 
and improvements for the period after June 30, 1937, will be subject to funds 
being made available by the Congress. 
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The question is submitted whether, under the above-mentioned proposal, this 
Department is acting within the law and without prejudice to the interest of 
the Government in obligating the payment of 25 percent of the annual rental 
for alterations, improvements, and repairs, in view of the fact that obligations 
for improvements will be liquidated only to the extent of one-twelfth of the 
i monthly and will not extend beyond June 30, 1987, unless funds are 
aya e. 


Section 322 of the Economy Act of June 30, 1932, 47 Stat. 412, 
provides: 

Hereafter no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes at a 
rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease under which the premises are 
to be occupied by the Government nor for alterations, improvements, and 
repairs of the rented premises in excess of 25 per centum of the amount of the 
rent for the first year of the rental term, or for the rental term if less than 
one year: Provided, That the provisions of this section shall not apply to 
leases heretofore made, except when renewals thereof are made hereafter, nor 
oo of premises in foreign countries for the foreign services of the United 

The provisions in the statute last above quoted restricting appro- 
priated moneys for alterations, improvements, and repairs of rented 
premises to 25 per centum of the amount of the rent for the first year 
of the rental term, or for the rental term if less than 1 year, relates 
to such alterations, improvements, and repairs as are actually made 
to fit premises for occupancy by the Government and requires a 
showing of an actual expenditure therefor by the lessor and the sub- 
mission to this office of satisfactory evidence that such alterations, 
improvements, and repairs would not have been made except for 
leasing to the Government. In other words, a statement such as 
referred to in the third paragraph of your letter providing that the 
Government will pay the lessor a sum not in excess of 25 percent of 
the basic rental for the first year of the rental term may not be made 
a part of the lease for the purpose of circumventing that provision of 
the act restricting rental payments to 15 percent of the fair market 
value at date of the lease. 

However, if the lease is to be for at least 1 year—subject to the 
availability of appropriations after June 30, 1937—and if it can be 
established that the net rental proposed to be stipulated in the lease 
does not exceed 15 percent of the fair market value of the property 
at date of the lease, that is, that the fair market value equals or 
exceeds $588,547.20, also, that the actual cost of the alterations or 
improvements which the lessor is required to make to fit the premises 
for the Government’s use and which would not have been made 
except for the leasing to the Government equals or exceeds $22,070.52, 
the acceptance of the proposal subject to the above qualifications 
would not contravene the law. In the event such a lease is nego- 
tiated, evidence to establish the facts above indicated should be filed 
in this office with the lease and the alteration or improvement install- 
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ments should be stated separately from the rental on the monthly 
vouchers. See decision to you of March 12, 1936, 15 Comp. Gen. 787. 

While it is stated in the letter quoted above that it is proposed 
and tentatively accepted by the bidder to draw the lease for a period 
of 1 year from date of occupancy with provision that the payment 
for rent and improvements for the period subsequent to June 30, 
1937, will be subject to funds being made available, there is noted 
under the “statement page 2”, attached to the submitted bid, a state- 
ment as follows: 
A lease is requested for a period ending June 30, 1937, from the date of 
occupancy by the Government with an agreement by the Government to renew 
for one more year if and when an appropriation is passed by Congress to cover 
this expenditure. From June 30, 1938, we will grant the Government the 
privilege of renewals on an annual basis. 

If the lease should be drawn in accordance with the foregoing 
statement, the rental term being less than 1 year, instead of being 
drawn for 1 year from date of occupancy, then, under the pro- 
visions of section 322 of the Economy Act any provision for pay- 
ments for alterations or improvements must be restricted to an ag- 
gregate of not to exceed 25 percent of the total amount of the rent 
for the period from date of occupancy to June 30, 1937, and no 
amount for alterations or improvements could be included in any 
renewal of the lease. 

There is noted, also, that under the bid submitted the bidder 
agrees to furnish complete maintenance of the building, including 
heat, electric current, water, janitor service, and elevator service, at 
a monthly rate of $3,168.54, and in this connection there would 
appear for administrative consideration whether these maintenance 
services might not be more economically performed by the National 
Park Service, or by the establishment for which the building is to 
be rented, the cost thereof, in either event; to be borne by the appro- 
priation available for payment of the rent. 


(A-81439) 
FEES—VISAS—REFUNDS—UNDATED PASSPORTS 


Where a visa was issued by a consular officer upon request and the privilege 
conferred by the visa was made available, the fact that the benefit thereof 
was lost to the alien due to the action of the British passport office in 
issuing a new passport to her to replace the one which bore no date, does 
not authorize refund of the fees paid therefor, it not appearing that the 
visa of a passport on which no date of expiration is shown is invalid or 
in contravention of any law or regulation. 


Acting Comptroller General Elliott to the Secretary of State, January 12, 1937: 


There has been considered your letter of October 28, 1936, as 
follows: 
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There is transmitted herewith a copy of a despatch from the American 
consul at Edinburgh, Scotland, in regard to a request for the refund of fees 
paid by Mrs. Beatrice Kinsey-Morgan for a visa which she received on Septem- 
ber 9, 1936. 

Since the visa which was issued to Mrs. Kinsey-Morgan became invalid 
through the action of the British Passport Office in issuing a new passport 
to her to replace one which was defective in that it did not bear any date of 
expiration, it is believed that a refund of the fees paid by Mrs. Kinsey-Morgan 
should be authorized. 

Although the consul indicates that his office was not at fault in the matter, it 
would have been proper for the consular officer, before placing the visa on 
the passport, to have made inquiry regarding the apparent incompleteness of 
the passport through failure to include the customary date of expiration. In 
this sense the consulate was in error in not seeing that the applicant had a 
regular passport for use as a traveler as is required by the regulations. 

It is therefore recommended that authorization be given for refunding to 
Mrs. Kinsey-Morgan the fees amounting to $10.00 which were collected by the 


consulate in connection with the issuance of the visa which she received on 
September 9, 1986. 


The circumstances under which the visa was issued are set forth 


in the despatch of the American Consul at Edinburgh, Scotland, 
dated September 17, 1936, as follows: 


I have the honor to report that this office issued a temporary visitor’s visa 
on September 9, 1936, under section 3 (2) of the Immigration Act of 1924 to 
Mrs. Beatrice Kinsey-Morgan, bearer of a British passport (no. LO 25885) 
issued at Liverpool, England, on September 3, 1936. As the passport office had 
failed to insert the date of expiration on the passport Mrs. Kinsey-Morgan 
returned the passport whereon the passport office cut off her photograph and 


attached it to a new passport without noting, as it so informed this Consulate, 
that a visa had been affixed. 


The Consulate issued Mrs. Kinsey-Morgan a new visa this morning. Inas- 
much as there has been no fault on the part of the applicant it would be a 
satisfaction to the Consulate to refund the original $10 fee to her and applica- 
tion is hereby made to the Department to enable the Consulate to do so. It is 
hoped that the Department will be in a position to give the claim favorable 
consideration although it has been explained to Mrs. Kinsey-Morgan that it is 
unusual for fees to be refunded when an error does not lie with the Consulate. 

The original passport has been mutilated by the British passport office and 
the Consulate’s visa has therefore been extracted. The page to which it was 
affixed has been made an enclosure to this despatch. 


It is not understood that the visa of a passport on which no date of 
expiration is shown is invalid or in contravention of any law or 
regulation. 

Refund of fees collected for visas is authorized only in those cases 
where there has been a defect in the service rendered by the consular 
officer or where for some reason the visa was improperly issued. 3 
Comp. Gen. 115; 4 id. 518. 

The charge required by law to be made for the visa of a passport 
is for both a service and a privilege. In the instant case the visa was 
issued upon request therefor, the service was properly rendered by the 
consular officer and the privilege conferred by the visa was made 
available. Under such circumstances the fact that, due to subse- 
quent action by the British passport office, the benefit of the visa was 
lost to the alien does not entitle her to a refund of the fees properly 
collected. 

You are advised accordingly. 
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(A-79026 ) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
ALASKA RAILROAD EMPLOYEES 





Regularly assigned trainmen (engineers, firemen, conductors, baggagemen, and 
brakemen) of the Alaska Railroad are entitled to annual and sick leave 
with pay under the acts of March 14, 1936, 49 Stat. 1161 and 1162. 16 
Comp. Gen. 139, modified. 


Acting Comptroller General Elliott to the Secretary of the Interior, January 14, 
1937: 


Your letter of November 12, 1936, as is follows: 


Reference is made to your decision A-79026 dated August 10 regarding certain 
questions posed by the General Manager of the Alaska Railroad concerning 
the application of the annual and sick leave acts of March 14, 1936 (49 Stat. 
1161-1162), to employees of the Alaska Railroad, with the further request 
that consideration be given to a letter dated October 29 from the General 
Manager to the Director of the Division of Territories and Island Possessions, 
a copy of which is enclosed. 

The General Manager makes reference to rules 3, 4, and 5 of the schedule 
of rules and rates of pay for the government of engineers, firemen, conduc- 
tors, baggagemen, and brakemen. These rules read as follows: 

“RULE 3. Regularly assigned train and enginemen who are ready for service 
the entire month and do not lay off of their own accord, shall receive the 
monthly guarantee provided in article 1, rule 1. 

“Rute 4. Time allowance shall be computed by adding together all hours 
made or credited to each man in the month. If the sum exceeds 240 hours, 
all hours in excess of 240 shall be paid for at one-eighth (4%) of the daily 
rate. The mileage shall also be added and if the sum exceeds 3,000 miles, 
Shall be paid for at the mileage rate. Miles or hours shall be paid, whichever 
produces the larger amount. Should neither the miles or hours produce the 
monthly minimum, the monthly minimum shall be paid. All time worked or 
en for duty in excess of eight (8) hours shall be computed on the minute 

asis. 

“Rutz 5. (a) Crews shall not be required to work more than twenty-six 
(26) days per month, except in cases of necessity. So far as practicable, the 
lay-off day shall be on Sunday. It is understood that it may be necessary 
for work train, and in some instances other crews, to work Sundays and holi- 
days; but the policy shall be to avoid Sunday and holiday work. 

(b) When service is not rendered on Sundays or holidays, regularly assigned 
men will be credited with eight (8) hours.” 


In the decision of August 10, 1936, 16 Comp. Gen. 189, 141, it was 
held: 


*- * *& 
























Under the answer to question 7 in the decision of June 4, 1936, 
supra [15 Comp. Gen. 1058], and if their status otherwise permitted it, the 
employees of the Alaska Railroad regularly employed who heretofore have not 
been entitled to leave or to leave in an amount less than that allowed by the 
acts of March 14, 1986, 49 Stat. 1161 and 1162, would now be entitled to leave 
under said statutes. However, it would appear from the information furnished 
that the employees involved may be deemed to be of that class whose com- 
pensation is upon the “when actually employed” basis, in view of which none 
of the employees mentioned would, under answer to question 5 in the cited 
decision, be entitled either to sick or annual leave of absence with pay under 
the terms of the acts of March 14, 1936, 49 Stat. 1161 and 1162. 


That decision was based on the facts then before this office indi- 
cating that the basis of payment of all the employees of the Alaska 
Railroad was “when actually employed.” However, it now appears 
from rules quoted in your letter, supra, that regularly assigned engi- 
neers, firemen, conductors, baggagemen, and brakemen are paid a 
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guaranteed monthly minimum wage if they are available for duty 
even though work is not performed, and, under certain conditions, 
are credited for pay purposes with 8 hours on Sundays and holi- 
days on which no work is performed. This basis of payment clearly 
has not the elements of “when actually employed” as that term is 
ordinarily understood and as used in Section 19 of the uniform an- 
nual leave regulations and in section 22 of the uniform sick leave 
regulations excluding from the benefits of the leave acts of March 
14, 1936, “Employees not required to be continuously employed dur- 
ing regular tour of duty, such as: (1) employees who are paid only 
when actually employed.” Hence, they may be regarded as paid 
on a full-time basis rather than when actually employed and are 
entitled to both annual and sick leave of absence with pay under the 
terms of the acts of March 14, 1936, 49 Stat. 1161 and 1162, and pur- 
suant to the terms and conditions of the uniform annual and sick 
leave regulations issued pursuant thereto. 

This decision is limited in effect to regularly assigned trainmen 
whose conditions of employment and compensation are controlled by 
the rules quoted in your letter. 


(A-81875) 


LEAVES OF ABSENCE—ANNUAL AND SICK—RETIREMENT FUND DE- 
DUCTIONS FOR ADVANCES UNEARNED ON SEPARATION FROM 
SERVICE—NONAPPROPRIATED MONEYS 


Where the application of an amount to the credit of an employee in the Civil 
Service retirement fund in liquidation of an overpayment of compensation 
during leave granted in excess of the amount accrued at time of separation 
from service involves compensation payable from funds other than appro- 
priated money in the Treasury, the check in liquidation of the overpay- 
ment should not be issued in favor of the Treasurer of the United States 
as directed in 16 Comp. Gen. 487, in the case of appropriated moneys, but 
should be issued in favor of the proper administrative officer involved. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, January 14, 1937: 


There is returned herewith your letter of November 3, 1936 
(SRR: FJG: RFM R—400498) , reporting the application for refund 
of retirement deductions of Mrs. Anna §. Eisenberg, former stenog- 
rapher in the Office of the Comptroller of the Currency, Treasury 
Department, together with inclosed letter from the chief clerk of 
that office requesting that the amount due as refund of retirement 
deductions be applied in payment of salary paid for the period of 
excess leave granted. The letter of the chief clerk is as follows: 

There are transmitted herewith forms 2806 and 3005 relative Mrs. Anna 8. 
Hisenberg, stenographer at $1,800 per annum on the I. N. B. D. roll of this office 
resigned c. o. b. June 30, 1936. 


Mrs. Eisenberg was granted sick leave to the extent of 30 days and 26 days 
annual leave, she has been on leave without pay since March 31, 1936, and is 
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now resigning. She is therefore indebted to the I. N. B. D. roll of this office 
for 45 days, 5 hours, and 15 minutes unearned leave, in the amount of $220.72 
for salary and $8.01 for retirement making a total of $228.73. This amount 
of $228.73 should be deducted from Mrs. Eisenberg’s retirement deductions, as 
this fund from which she was paid is not handled by the General Accounting 
Office the check for same should be transmitted to Mr. R. L. Miller, supervising 
receiver, room 823, Washington Building, Washington, D. C. 


The general procedure for applying an amount to the credit of an 
employee in the retirement fund toward overpayment of compensa- 
tion during leave granted in excess of the amount accrued at time of 
separation from the service has been stated in decision to you dated 
November 13, 1936, A-81277, 16 Comp. Gen. 487. However, in the 
instant case, involving compensation payable from funds other 
than appropriated money in the Treasury, instead of issuing check 
in favor of the Treasurer of the United States the check should be 
issued in favor of Mr. R. L. Miller, supervising receiver, room 823, 
Washington Building, Washington, D. C., as requested by the Office 
of the Comptroller of the Currency. 


(A-65935) 


UNITED STATES SOLDIERS’ HOME—AUDIT REQUIREMENTS, CLASSI- 
FICATION OF POSITIONS, AND FIXING OF VALUES FOR ALLOW- 
ANCES FURNISHED IN KIND 


Funds appropriated as required and authorized by the Permanent Appropria- 
tion Repeal Act of 1934, approved June 26, 1934, 48 Stat. 1233, out of the 
trust fund “Soldiers’ Home, Permanent Fund” are subject, in the audit of 
administrative expenditures by the United States Soldiers’ Home, to the 
provisions of general statutory law unless expressly excepted therefrom. 

Civilian positions of the United States Soldiers’ Home are subject to the 
Classification Act of 1923, 42 Stat. 1488, as amended, and the act of March 
5, 1928, 45 Stat. 193, requiring the value of allowances furnished in kind 
to be determined and considered as a part of compensation. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
United States Soldiers’ Home, January 16, 1937: 


Your letter of December 24, 1936, is as follows: 


In connection with the audit of the accounts relating to expenditures from the 
permanent trust fund set up for the maintenance and operation of Soldiers’ 
Home, called for by your letter of August 5, 1935, A-63459, it becomes highly 
desirable that your views be secured as to the scope and nature of the audit 
which it is contemplated by your office shall be given to these accounts in 
order that the board of commissioners of the Homé may intelligently plan its 
management of that institution and properly frame its financial budgets and 
policies for the future. It is particularly desired that the board of commis- 
sioners may be informed by your decision definitely as to its authority under 
the provisions of existing laws governing the Soldiers’ Home as related to the 
expenditure of funds now appropriated annually by the Congress. 

The necessity for decision at this time on these points, and on several sub- 
sidiary questions relating thereto as discussed herein, has been brought about 
by your letter to the governor of the Home under date of June 19, 1936, A-65935, 
with reference to compliance with the provisions of section 3 of the act of 
March 5, 1928, 45 Stat. 193, and more especially by the requirement men- 
tioned in your letter in question that certain civilian employees of the home 
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must be classified under the provisions of the Classification Act of 1923, as 
amended. 

Inasmuch as the civilian employees of the Home in question are beneficiaries 
under the provisions of law relating generally to retirement of civilian em- 
ployees of the Government, it is believed that no valid objection arises as to 
the propriety of including in the computation of their compensation the value 
of quarters and other allowances furnished them in order that the retirement 
fund may receive its proper share of contributions from these employees. It 
is believed a reading of the act of 1928, supra, and the act of May 29, 1930, 
46 Stat. 468, which specifically included employees of the Home within the 
purview of the Retirement Act, such action being deemed necessary to bring 
these employees within the scope of the general law, indicates an intention 
by the Congress that employees of the Home shall bear the same degree of 
contribution to the retirement fund as employees of the United States generally. 
Accordingly, the board of commissioners has put a valuation on such quarters 
and allowances, and a copy of such determination is attached for your informa- 
tion. Pay rolls covering future services of the civilian personnel at the Home 
will be prepared in accordance with this determination and the requirement of 
the above cited act of 1928. 

However, with reference to the classification of employees of the Home a 
question does arise in the opinion of the board of commissioners as to the 
necessity therefor in view of the fact that such action would greatly increase 
the cost of operation of the Home as hereinafter discussed more fully, and in 
view of the provisions of long standing law relating to the Home, its establish- 
ment, and the powers and duties of the board of commissioners thereof. This 
question of classification being bound up, as it is, with the larger question of 
the nature and scope of the audit to be made by your office of the accounts of 
the Home, a detailed discussion of it will be deferred until later herein. 

As you know, the provisions of R. S. 4815, taken from the act of March 3, 
1851, 9 Stat. 595, and the act of March 3, 1859, 11 Stat. 434, provided for the 
establishment of the Home and placed the control of its affairs under the 
jurisdiction of a board of commissioners. This basic authority was amended 
on March 3, 1883, 22 Stat. 565, and by the act of March 4, 1909, 35 Stat. 1004, 
changing the personnel of the board. These amendatory acts did not, however, 
affect the method of control of the affairs of the Home, nor change the wide 
duty and authority of the board of commissioners as set forth in the earlier 
—— to “do any other acts necessary for the government and interests of 
the same.” . 

Having in mind that funds for the support of the Soldiers’ Home were 
originally and up to 1908 in large part obtained by assessment against the 
pay of enlisted men of the Regular Army, and under the act of February 13, 
1986, 49 Stat. 1137, are now in large measure so secured, it would seem that 
Congress purposely and properly recognized the trust character of these funds 
and consequently intended to, and did in fact, create a method of administra- 
tion of such trust through a board of commissioners to administer the trust. 
The trust character of these funds has been recognized by the Congress 
throughout the years of existence of the Home and its manner of operation, so 
far as related to its expenditures has always been left to the sound legal 
discretion of the board of commissioners, with certain safeguards and condi- 
tions which the Congress from time to time has thought wise to adopt. With 
such minor exceptions, the Congress has seen fit, therefore, to subject the dis- 
cretion of the Board to no other control, and this viewpoint of the nature, 
duties, and powers of the board of commissioners, and of the character of funds 
which it expended for the interests of the Home, has apparently also been 
recognized by your office and others concerned since the beginning of this 
activity. In this connection and as throwing light upon the character of funds 
appropriated for the support of the Soldiers’ Home, attention is invited to a 
decision rendered by the second auditor under date of December 23, 1881, in 
which, discussing the appropriations of fines, forfeitures, and stoppages, etc., 
made —- for the use of the Soldiers’ Home, this pertinent language 
was used: 

“The question whether the amount of these stoppages, etc., are public moneys 
or not, scarcely admits of discussion. They are public moneys so long as they 
remain in the Treasury but they lose that character the moment they come 
into the possession of the treasurer of the Home. Then they are no more 
‘public moneys’ than is the accrued salary of a public officer after it has been 
paid to him. If it had been the intention of Congress that these stoppages 
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ete., which it directed should be ‘set apart’ for the support of the Home, should 
be accounted for to the United States, such intention would have been expressed 
in the act of 1851, just as it is expressed in the act of 1875 with regard to the 
appropriation for the support of the National Home for Disabled Volunteer 
Soldiers (18 Stat. 360).” 

Stated succinctly, it appears that the exercise of a sound discretion in the 
board within the wide purposes of the basic law, acting in the administration 
of this trust, and as to the purpose and method of expenditure of these trust 
funds, has not, with minor exceptions, been subjected by the Congress to the 
supervision of any other person or agency, seemingly in recognition of the 
wisdom of the rule applicable to trusts and trustees generally, which is tersely 
stated by the Supreme Court of the United States in the case of Nichols v. 
Eaton, 91 U. 8. 716, 725, as follows: 

“When trustees are in existence and capable of acting, a court of equity will 
not interfere to control them in the exercise of a discretion vested in them by 
the instrument under which they act.” 

That the funds for the operation of the Soldiers’ Home are trust funds to 
be administered in harmony with the principles of law above referred to, seems 
also to be confirmed by the recent act of Congress, the Permanent Appropria- 
tion Repeal Act of 1934, approved June 26, 1934, 48 Stat. 1224, wherein, in sec- 
tion 20, covering the Soldiers’ Home permanent fund, it is provided that— 

“All moneys accruing to those funds are hereby appropriated, and shall be 
disbursed in compliance with the terms of the trust.” 

In this same section 20 it is also provided with reference to those funds— 

“That, effective July 1, 1935, expenditures from the trust fund “Soldiers’ 
Home, permanent fund (St184) shall be made only in pursuance of appropri- 
ations annually made by Congress, and such appropriations are hereby author- 
ized.” 

It is apparent, therefore, that it was intended by the Congress that such funds 
would be appropriated and expended in full recognition of the trust character 
thereof, and it is the view of the board of commissioners that the audit of the 
accounts of the Soldiers’ Home submitted to your office in compliance with your 
letter of August 5, 1935, supra, should receive such special or modified audit as 
will fully recognize the mandate of Congress that such funds “shall be dis- 
bursed in compliance with the terms of the trust.” In other words, the recent 
legislation cannot, it is believed, be made the basis of applying to disburse- 
ments for the Soldiers’ Home the provisions of law, prohibitory or directory, 
which are applicable in the audit of Federal nontrust money appropriated out of 
the general fund of the Treasury for the regular departments and establish- 
ments of the Government. 

It may be the intention of your office to apply such special audit to these 
accounts. However, informal contact with representatives of your office gives 
rise to the thought that the auditing branch of your office may feel that 
without your decision in the premises it has no authority to audit the accounts 
of the Soldiers’ Home on any other basis than that which is generally applied 
to appropriated nontrust money, and for this reason liberty is taken of laying 
before you further considerations on the point in the hope that you may find 
it legally possible to authorise a changed audit procedure with reference to such 
funds. 

It would appear that the Congress by the provision of law with respect to 
the annual appropriation of funds for the Home above quoted, as well as the 
appropriations subsequently made for the fiscal years 1936 and 1937, intended 
only to change the existing method of securing funds for the Home by assum- 
ing a control over them to the extent that, instead of being appropriated on 
an indefinite basis, they would be provided for by the annual action of Con- 
gress in order to obviate the possible objection that more moneys were being 
made available than were necessary for the operation of the trust. This 
purpose—and so far as can be seen it was the main, if not the sole, purpose of 
Congress in this connection—is well set forth in the report of the Senate 
Committee which reported upon this measure in the 73rd Congress (Senate 
Report No. 1195, 73rd Congress, 2d session, on H. R. 9410), wherein it was 
stated: 

“It is the belief of this committee that all possible light and publicity should 
be thrown on all these appropriations. Possibly the laws authorizing some 
of these appropriations should be repealed. Only a few years make great 
changes in all things and probably an appropriation made 10 years ago could 
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not be justified at the present time. Of an appropriation of, say, $50,000, for 
example, made 20 years ago only $25,000 would now be needed and justified. 
Financial conditions and purposes are changing very fast and the committee 
believes it wise to annually reiterate these appropriations, throwing in all the 
light possible.” 

The above stated object, it would seem, was completely attained by writing 
into law the requirement that the Soldiers’ Home proceed through regular 
channels each year to secure the necessary authority to use funds accumulated 
in the permanent trust fund, and as stated, in pursuance of this authority 
Congress appropriated funds for the use of the Soldiers’ Home during the 
fiscal years 1936 and 1937. However, the absence of any language in the 
pertinent provisions of the law ‘above cited, or in the appropriation acts which 
followed, changing the method of expending such funds or in accounting there- 
for, would seem significant, explainable only, in the view of this board, by 
the fact that the funds were still regarded as trust funds and the manage- 
ment of the affairs of the Home still regarded as under the supervision 
of the board of commissioners whose wide administrative discretion, exercised 
since the establishment of the Home, was to be in no degree otherwise affected. 
In other words, it would appear that full effect is given to the provisions 
of the law contained in the Permanent Appropriation Repeal Act with reference 
to annual appropriations by construing it to merely require that the Home 
must secure its appropriation annually at the hands of Congress, and that 
any construction which carries the mandate of this law further and which 
subjects the expenditures of the funds of the Home to scrutiny on a basis 
other than the terms of the trust as fixed by Congress, would sanction a 
repeal by implication, which is not favored in the law, of the authority vested 
in the managers of the Home as provided by long established statutory law 
which has never been specifically repealed. In other words, in the opinion 
of the board of commissioners, it would appear that more direct language 
evidencing an intention of repealing the administrative set-up and the dis- 
cretionary management of the Home as established by long existing law would 
be necessary to accomplish the purpose of casting on the General Accounting 
Office authority or duty to audit these funds with reference to the general 
prohibitions or positive directions of statutory law now applicable to Federal 
expenditures of nontrust appropriations generally. 

It will be noted that the Congress has written into law certain restric- 
tions and reservations with specific reference to the expenditure of funds for 
the operation of the Home, such, for example, as that contained in section 3 
of the act of March 8, 1883, with reference to expenditures of more than 
$5,000.00 and directing that purchases shall be so made after due notice by 
advertisement of the lowest responsible bidder, and that such bidder shall 
give bond, and the provision prohibiting officers from borrowing money on the 
credit of the Home, thus indicating an intention by the Congress to prescribe 
the necessary limitations on the authority of the board and its officers in a 
Separate code of laws relating to the Home, and without regard to the other 
prohibitory or directory statutes relating to expenditures of appropriated funds 
generally. It is the view of the board, therefore, that the general statutes 
restricting the expenditure of appropriated funds generally, such, for example, 
as the prohibition against the payment of other than the lowest first class 
rate for common carrier transportation, or the purchase of law books, books 
of reference, or periodicals, without specific authority of law, and other similar 
statutes, are not applicable to expenditures made by the Soldiers’ Home, but 
such expenditures for such purposes are controlled only by the sound legal 
discretion of the board of commissioners subject, of course, to the limits of 
ue trust and to the specific provisions of law, if any, relating to the Soldiers’ 

ome. 

Following the same reasoning, it is the view of the board of commissioners 
that the provision of law requiring the classification of employees of the Goy- 
ernment service generally is inapplicable to the employees of the Soldiers’ Home, 
having regard for its peculiar organization and the trust purposes for which 
it is maintained, and that the Civil Service Commission therefore has not 
the duty cast upon it, as is the case with other agencies of the Government, 
to classify the employees of the Home. It is therefore requested that your 
decision of June 19, 1936, swpra, be reconsidered and modified in accordance 
with the views presented herein, and that the Civil Service Commission be 
advised accordingly. 
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For your information it may be said in passing that the employees of the 
Home are in fact classified by the board of commissioners in the sense that 
persons performing the same type of service and labor are paid the same com- 
pensation so far as practicable, and that otherwise their compensation is 
equalized so as to avoid discrimination, but it is not believed that such classi- 
fication is required by reason of anything in the Classification Act of 1923. 
It might be said further in connection with this classification angle that to 
classify these employees in accordance with the Classification Act of 1923 
would result in a very large increase in expenditures of the Soldiers’ Home 
based on a recent and informal survey by the Civil Service Commission of 
the positions of employees at the Home, and it is not expected that even with 
the maximum exemptions which the Civil Service Commission feels that it is 
authorized to make this increased expense would be reduced sufficiently to 
prevent it from becoming a drain on the enlisted man on the active list of the 
Regular Army who now contributes to the maintenance of the Home and 
provides a large proportion of the revenue out of which it operates. Many of 
the employees of the Home receiving quarters, subsistence, and moderate com- 
pensation, and who are perfectly satisfied and anxious to retain their posi- 
tions at present compensation, would, if classified under the Classification 
Act, receive large increases in compensation, and it would appear that such 
increases which are not justifiable for the proper servicing of the Home would 
place an unfair burden on the trust fund out of which the expenses of the 
Home are paid, and on the enlisted man in question out of his current pay, and 
especially is this result to be avoided when in the view of the board there 
exists no clear mandate of law directing such a course to be taken. 

It might be said in this connection that while the board of commissioners 
has no objection to the forwarding of the accounts of the Soldiers’ Home to 
the General Accounting Office for audit, it is believed that such audit should 
be made on the basis of the trust purposes for which the Home was estab- 
lished and is being maintained, and along the lines and principles of opera- 
tion herein discussed, and it is earnestly requested that you give consideration 
to the matters set forth herein with a view to advising the board of commis- 
sioners, if possible, that an audit on the special basis herein suggested may 
be found to be legally authorized under the existing state of the law. 

It is requested that your decision in the premises be expedited. 


This office is in agreement with your view that the fund “Soldiers’ 
Home, Permanent Fund” is a trust fund and that the Permanent Ap- 
propriation Repeal Act of 1934, approved June 26, 1934, 48 Stat. 
1233, authorizes and requires appropriations to be made in specific 
amounts out of said trust fund to “be disbursed in compliance with 
the terms of the trust.” The first annual appropriation was made 
by the act of April 9, 1935, 49 Stat. 147, in the following terms: 

For maintenance and operation of the United States Soldiers’ Home, to 
be paid from the Soldiers’ Home, Permanent Fund, $799,349: Provided, That 
effective July 1, 1935, interest earned pursuant to law on funds of the Home 
deposited in the Treasury of the United States shall be credited to the trust 
fund “Soldiers’ Home, Permanent Fund”, and shall not be expendable except 
in consequence of an appropriation made by Congress. 

However, this office cannot agree that the trust vests in the board 
of commissioners of the United States Soldiers’ Home absolute 
discretion to expend the appropriated trust funds subject only to the 
terms of the statutes specifically applicable to the Home and with- 
out regard to regulatory statutes generally applicable to the ex- 
penditure of public funds, such as the Classification Act, as amended, 
and section 3 of the act of March 5, 1928, 45 Stat. 193, requiring 
the value of allowances furnished in kind to civilian employees to 
be determined and considered a part of compensation. 
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Where the Congress authorizes Federal officers to accept private 
gifts or. bequests for a specific purpose, often subject to certain pre- 
scribed conditions as to administration, authority must of necessity 
be reposed in the custodians of the trust fund to make expenditures 
for administration in such a manner as to carry out the purposes of 
the trust and to comply with the prescribed conditions thereof with- 
out reference to general regulatory and prohibitory statutes appli- 
cable to public funds. An example is the act of March 3, 1925, 43 
Stat. 1107, as amended by the act of April 13, 1936, 49 Stat. 1205, 
creating a Library of Congress Trust Fund Board and authorizing 
it to accept and administer private gifts and bequests. But where a 
trust fund is created by statute out of contributions from Federal 
pay or salary for the benefit of Federal personnel there is involved 
exclusively a Federal function, the personnel administering the funds 
are Federal officers and employees, the beneficiaries of the trust are 
beneficiaries of the Government, and the administrative expenditures 
made out of the trust fund are subject to general statutory regula- 
tions unless otherwise specifically provided by law. The Soldiers’ 
Home Permanent Fund is an example of this kind of trust, which 
the former Comptroller General of the United States held “consti- 
tute public funds or funds of the Government.” Decision of June 27, 
1934, A-51967. 

The Permanent Appropriation Repeal Act of 1934, supra, was en- 
acted upon the recommendation of this office for the purpose of 
requiring annual appropriations to be made by the Congress of trust 
funds and to enable the same audit control by this office as exists 
over public funds. There is no provision in said statute, expressed 
or implied, or in any other statute, justifying the view that general 
statutory regulations, limitations, and restrictions are not for appli- 
cation to the uses of trust funds authorized to be appropriated in 
lieu of, or out of, permanent trust funds. 

A trust under which there may be discretionary action usually 
relates to direct individual objects. In the present matter the indi- 
vidual relation at best is indirect, so far as trust is concerned. The 
duties to be performed are the general ones of making lawful expend- 
itures for support of the Home, which is no more, so far as a trust 
is concerned, than the responsibility upon all administrative heads 
in the uses of appropriated public moneys. 

Statutory provisions that the funds for the support of the Home, 
including expenses of administration, shall be derived from the pay 
of the soldiers through fines and forfeitures and a monthly deduction 
of not to exceed 25 cents, merely designate the source of revenue for 
the support of the Home, a Government institution. Presumably 
it would not be contended that the fines and forfeitures are not 
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public money. Deductions from pay are in the nature of contribu- 
tions. Said statutes do not change the ownership of, or control over, 
the moneys thus derived, from the United States to the soldiers 
either individually or collectively. The moneys are not credited to 
the individual or collective accounts of the soldiers and they have 
no claim against such funds although some may never enter the 
Home or otherwise receive direct benefit from their contributions. 
The privilege they may enjoy of entering the Home under certain 
conditions has no effect to change the public character of the funds 
which the Congress has now required by law be appropriated annu- 
ally for the support of the Home. And that the Congress viewed 
its requirement for appropriation of the funds would be subject to 
audit as other appropriations, appears disclosed from the terms of 
the appropriation for the fiscal year 1937, 49 Stat. 1307, as follows: 

For maintenance and operation of the United States Soldiers’ Home, includ- 
ing maintenance, repair, and operation of horse-drawn and motor-propelled 
freight and passenger-carrying vehicles, to be paid from the Soldiers’ Home 
permanent fund, $799,105. 

The provision for “maintenance, repair, and operation of * * * 
motor-propelled * * * passenger-carrying vehicles” is apparently 
because of the inhibitions of the act of July 16, 1914, 38 Stat. 508— 

Spo. 5. No appropriation made in this or any other act shall be available for 
the purchase of any motor-propelled or horse-drawn passenger-carrying vehicle 
for the service of any of the executive departments or other Government 
establishments, or any branch of the Government service, unless specific 
authority is given therefor, and after the close of the fiscal year nineteen 
hundred and fifteen there shall not be expended out of any appropriation made 
by Congress any sum for purchase, maintenance, repair, or operation of motor- 
propelled or horse-drawn passenger-carrying vehicles for any branch of the 
public service of the United States unless the same is specifically authorized 
by law, and in the estimates for the fiscal year nineteen hundred and sixteen 
and subsequent fiscal years there shall be submitted in detail estimates for 
such necessary appropriations as are intended to be used for purchase, main- 
tenance, repair, or operation of all motor-propelled or horse-drawn passenger- 
earrying vehicles, specifying the sums required, the public purposes for which 
said vehicles are intended, and the officials or employees by whom the same are 
to be used. 

Clearly the quoted appropriation for the Home carried the author- 
ity to use for passenger-carrying vehicles to meet the possible audit 
questioning of such use in the absence of such a provision. 

You may be advised generally, therefore, that in the audit of ad- 
ministrative expenditures by the United States Soldiers’ Home this 
office must apply such general statutes unless the appropriations for 
the Home are now or hereafter expressly exccpted therefrom. 

As was the case with respect to other Federal] agencies, the Classifi- 
cation Act of 1923, 42 Stat. 1488, effective July 1, 1924, the amend- 
ments thereto, and the act of March 5, 1928, supra, requiring the value 
of allowances furnished in kind to civilian personnel to be deter- 


mined and considered as a part of compensation, were enacted 
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subsequent to the statutes creating the United States Soldiers’ Home 
and defining the regulatory powers of the board of commissioners, 
the custodians of the trust fund available for operation of the Home. 
The first of these statutes, the Classification Act, changed the pro- 
cedure throughout the Federal Service in the District of Columbia 
of fixing rates of compensation with a view to establishing the 
principle of equal compensation for equal work throughout the serv- 
ice, Amendments to the original law extended the principles of 
classification to the field service. There has been no express exception 
made of the United States Soldiers’ Home and there exists no sound 
reason for excluding the personnel thereof from classification, The 
Home is a “department” in the District of Columbia and its adminis- 
trative personnel occupy “positions” as these terms are defined in the 
Classification Act. The civilian positions at the Home should have 
been classified years ago. Positions under other Federal agencies 
having similar functions are classified, such as the Veterans’ Admin- 
istration facilities, including former Homes for disabled volunteer 
soldiers. The sources of funds from which the salaries of Federal 
personnel are paid have not controlled in determining questions of 
classification. 

Referring to your statement regarding a possible additional ex- 
pense, you are advised that neither a loss nor a saving to the Govern- 
ment may control the proper application of Federal statutes. How- 
ever, it has not yet been sufficiently established that an additional 
expenditure will be required, or, if required, that the amount thereof 
will be so large as you anticipate. The report of the United States 
Civil Service Commission has not yet been received. It is suggested 
that if the real value of all allowances furnished in kind to the per- 
sonnel of the Home, be deducted from the total salary rate fixed for 
each position pursuant to the Classification Act, there may result 
a decreased rather than an increased expenditure for salaries. 

You seem to believe that the value of quarters, subsistence, etc., 
should be determined apparently for the purpose of adding the 
value thereof to present salary rates in order that the retirement 
fund may be increased, which incidentally would, also, increase the 
employees’ annuities, If your view were correct that general regula- 
tory statutes have no application to the uses of the trust fund appro- 
priation for the Home, there would be no more need for determining 
the value of allowances furnished employees under the act of March 
5, 1928, or otherwise, than there would be for complying with the 
Classification Act. It is pursuant to said statutes that the value 
of allowances furnished in kind to civilian personnel are required 
to be determined and considered a part of the total compensation on 
the basis of which retirement deductions or annuities are computed. 
The schedule of values of allowances transmitted with your letter 
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may not be accepted by this office without the approval of the United 
States Civil Service Commission as required by the Classification 
Act. 

You are advised, therefore, that the decision of June 19, 1936, 
A-65935, is affirmed, except that, in view of the present status of 
the matter and to afford a further opportunity to complete the 
adjustment of salary rates, the effective date of the decision will be 
postponed to April 1, 1937. 


(A-82744) 


SALES—ANTICIPATED CROPS—DIMINISHED YIELD DUE TO 
DROUGHT—PURCHASE PRICE PAYMENTS 


A contractor may not be relieved of his obligation to pay the full purchase 
price for the anticipated yield of hay on land of a Veterans’ Administra- 
tion Facility under a contract providing for payments of a portion thereof 
before the several expected cuttings, notwithstanding only a portion of 
the anticipated cuttings materialized due to the drought conditions in the 
‘area involved, the contract being absolute as to payment and without 
reservation as to the contingency involved, and there having been no 
warranty as to crop yield or a complete failure of consideration. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
January 18, 1937: 


Your letter of December 31, 1936, is as follows: 


Contract VA34r-912, dated January 22, 1936, between the Veterans’ Adminis- 
tration Facility, Lincoln, Nebr., and W. R. Schoenleber, provides for the sale 
of alfalfa hay from approximately 140 acres of land and prairie hay from 
12 acres of land at $4.31 per acre for the alfalfa and $3.00 per acre for the 
prairie hay on the reservation at the above mentioned facility. 

The clause in the contract providing for payments reads as follows: 

“One-third of the amount bid will be paid before the first cutting is removed 
from the reservation, one-third before the second cutting is removed, and 
one-third before the third cutting is removed. * * 

Under date of October 19, 1936, the Facility at Gas advised : 

“The contractor, Mr. Schoenleber, based his bid on the expectation that there 
would be three cuttings of alfalfa, but due to the extreme drouth in this area 
during the present year, it has been possible to obtain but one cutting, and with 
the exception of probably 15 or 20 acres of low ground it is not expected there 
will be any additional cutting this year. Under such conditions please advise 
if the contractor should be held responsible for the payment of the total sum 
of $4.31 per acre or should be required to pay but one-third of that sum due 
to the fact that but one cutting has been made. 

“Information is further requested as to the payment which will necessarily 
have to be made for the second cutting of approximately 20 acres which Mr. 
Schoenieber believes he can obtain some alfalfa from during the present week 
He has suggested, and it is believed equitable to both the contractor and the 
Government that he pay on the basis of the number of acres cut in pro- 
portion to the number on the contract, or in other words, based on a cutting 
of 20 acres, he would pay one-seventh of the amount which would be proper 
for the cutting of the total amount of 140 acres.” 

It is requested that you advise at the earliest possible date whether payment 
can be accepted in the manner recommended by the facility or whether the 
Government must insist upon payment of the full amount bid. 


The contract provides in part: 


The contractor shall furnish all equipment, material, and labor necessary 
to harvest alfalfa hay from approximately 140 acres of land which is now 
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planted in alfalfa at the Veterans’ Administration Facility, Lincoln, Nebraska, 
and 12 acres of prairie hay. 


All work performed under the terms and provisions of the contract will be 
completed during the haying season, 1936. Upon completion of the contract, the 
contractor will thoroughly clean all camp sites occupied by himself or em- 
ploy we as oe by the wneae >. 9 


* * * « 


Vailure to pa the cailinieb will result in forfeiture of all rights under 
this contract and any hay cut or uncut remaining on the reservation shall 
become the property of the Government without cost. The Government reserves 
the right to sell any and all such hay remaining, in the open market. 


The sum of $4.31 per acre is bid for the alfalfa, and $3.00 per acre for the 
prairie hay. 


Certified check in the amount of one-third of the bid shall be attached to the 
bid and will be held throughout the life of the contract and will be used as 


guarantee of performance under the contract and will become the final payment 
thereon. * * 


One-third of the amount bid will be paid before the first cutting is removed 
from the reservation, one-third before the second cutting is removed, and one- 
third before the third cutting is removed. « 

The contractor agreed without reservation to harvest the alfalfa 
hay from approximately 140 acres of land and the prairie hay from 
12 acres of land. As consideration for the hay that might be yielded 
from said lands he agreed, without stipulation as to contingencies, 
to pay $4.31 per acre for the alfalfa and $3 per acre for the prairie 
hay. The contract thus entered into contained no stipulations that 
any particular quantity of hay would be produced. The agreement 
as to time of payment of the contract price indicates that the parties 
contemplated the potential production of three cuttings. However, 
the contract contains no warranty to this effect and the fact that the 
contractor harvested only one full cutting and a portion of a second 
cutting does not result in a failure of the contract consideration, 
since no particular amount of consideration is required in support of 
a contract. See Robertson v. Gordon, 226 U. 8. 311, and Jn re Des- 
noyers Shoe Company, 210 Fed. 533. Nor may the fact of partial 
failure of the hay crop—due to drought conditions—excuse payment 
of the full contract consideration on the ground that such conditions 
resulted from an act of God. The contractor’s obligation was to pay 
the stipulated prices per acre for the privilege of taking such quan- 
tity of hay as might be grown on the land; and if the “act of God” 
rule were to have any application here it would operate in favor of 
the Government rather than the contractor. 

Where, as in this case, an absolute contract is entered into, without 
reservation covering the contingency complained of, it must be pre- 
sumed that the party intended to take the risk involved. The price 
paid per acre covered the yield of hay thereon, whether large or 
small and regardless of the number of cuttings. Had the crop been 
unusually good the contract would no doubt have been profitable 
and the fact that the actual yield fell short of the potential pros- 
pects affords no basis for granting the relief sought. Performance 
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of a contract under which a person charges himself with an obliga- 
tion possible to be performed is not excused by the fact that the 
contract turns out to be hard and improvident, or even foolish, or 
less profitable, or unexpectedly burdensome. See 13 C. J. 687, and 
authorities cited therein, 

Accordingly, you are advised that the full amount of the contract 
price should be collected. 


(A-82878) 


FORTY-HOUR WEEK—APPLICABILITY TO DISTRICT OF COLUMBIA 
EMPLOYEES—OVERTIME AND WAGE INCREASE ADJUSTMENTS 


Section 23 of the act of March 28, 1934, 48 Stat. 522, establishing a 40-hour 
week for employees in the several trades and occupations whose compensa- 
tion was theretofore set by wage boards or other wage-fixing authorities, 
is applicable to employees of the District of Columbia whose duties and 
compensation rate-fixing basis is such as to come within the terms of said 
provisions, the proper classification to be a matter for administrative con- 
sideration, but as the 40-hour week provisions are not self-executing and 
require affirmative action, employees so classified are not entitled to over- 
time compensation for overtime performed in past periods in excess of 40 
hours per week, nor may such wage adjustments as contemplated by said 
section be made retroactively effective. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, January 18, 1937: 


Your letter of December 28, 1936, received January 8, 1937, is, in 
part, as follows: 


The Commissioners of the District of Columbia desire to submit for your 
early consideration and advice the claim of a painter at the District of Colum- 
bia repair shop having a more or less permanent status, for additional com- 
pensation for alleged overtime performed in excess of 40 hours a week. 

The details of the claim indicate that during the periods March 28 to June 
30, 1984, and July 7, 1984, to August 31, 1935, overtime of four hours on Satur- 
days, eight hours on Sunday, September 9, two hours on Monday, September 10, 
two hours on Tuesday, September 11, and two hours on Wednesday, September 
12, were accumulated, to which there has been added one-half time for overtime, 
or six hours for each Saturday, at 95 cents an hour. The engineer in charge of 
the repair shop has certified to the correctness of this overtime, but has stated 
that as to the alleged overtime claimed for Saturdays, “the employees at this 
shop work four hours on Saturdays and are paid for eight hours.” In other 
words, these employees receive a full day’s pay for four hours’ service per- 
formed on Saturdays. 

* * * + * * = 

Section 23 of the act of March 28, 1934 (48 Stat. 522), provides: 

“The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Provided, 
That the regular hours of labor shall not be more than forty per week; and 
all overtime shall be compensated for at the rate of not less than time and 
one half.” 

The Commissioners of the District of Columbia, under date of January 24, 
1930, established a scale of wages for mechanics and laborers employed by the 
Government of the District of Columbia, effective on and after April 1, 1930, 
and at the same time approved a detailed report of the wage board dated Sep- 
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tember 28, 1929, indicating a group classification of mechanics, laborers, auto 
drivers, etc., on a sliding scale depending upon the length of service. Painters 
are described under the caption “Mechanics and junior mechanics” of the 
report. The scale, however, does not attempt to establish a wage scale on a 
weekly basis, but rather on a per diem basis. 

The order of the Commissioners further provided that in the judgment of 
the heads of the departments, the rates established may be exceeded for brief 
terms of employment, and that the pay of any employee whose compensation 
is specifically fixed by Commissioners’ order shall not be affected by the wage 
scale. At present there are no per diem employees whose compensation is 
specifically fixed by Commissioners’ order as such, except the three chauffeurs 
to the Commissioners. That is to say, they are all fixed by the Commissioners’ 
order of January 24, 1930, as amended, and are now considered under the per 
diem wage scale with the exception of laborer apprentices, approved by the 
Commissioners prior to June 1, 1932. The group of per diem employees referred 
to contends that the claim presented comes within the purview of the Comp- 
troller General’s decisions, 13 Comp. Gen. 265, 277, and-307. j 

There are at present employed, pursuant to sections 2, 3, and 4 of the 1937 
District of Columbia Appropriation Act, approved June 23, 1936, approximately 
2,000 permanent per diem employees of the District Government—that is, em- 
ployees who have qualified for retirement status and have been in the service 
for ten consecutive months or more, and approximately 800 temporary per diem 
employees of the District Government—that is, engaged on a “when-actually- 
employed” basis, as distinguished from a continuous employment. It is con- 
sidered that this latter group would not be entitled to the benefits of the act, 
supra, 

Prior to the act of March 3, 1931, all per diem employees, whether permanent 
or temporary, were engaged on a 48-hour week basis, and since that time have 
been engaged on a 44-hour week basis, and have signed pay rolls and accepted 
payment in full for service rendered, including the painters above referred to. 

n view of your decision to the Commissioners of the District of Columbia 
dated July 7, 1934 (A-56394), holding section 21 (e) as being applicable to 
officers and teachers in the public schools, as well as privates of the police 
and fire departments, there would be for consideration 13 Comp. Gen. 267 
wherein it was held that the term “wage board and other wage fixing authori- 
ties” shows “clearly that the statute was intended to apply not only to em- 
ployees of the classes included whose compensation is authorized by law to be 
fixed by wage boards, but also to employees whose compensation is authorized 
to be fixed administratively under a procedure similar to that followed by 
wage boards; that is, with reference to wages, etc., paid to similar classes in 
commercial industry rather than with reference to salary rates or schedules 
of rates specifically fixed by or pursuant to statute.” There are no specific 
statutes fixing the rate of wages which may be paid to either class of per 
diem employes of the District of Columbia. The salary rates were fixed admin- 
istratively by the Commissioners prior to June 1, 1932, with the exception of 
wages of laborer apprentices. See also 14 Comp. Gen. 199 wherein there was 
involved a class of employees not considered as coming under the provisions 
of the Classification Act of 1923, as amended, such as carpenters, bricklayers, 
painters, plumbers, and in general, similar to the per diem employees of the 
District of Columbia, and in which it was held: 

“The employees of the Chemical Warfare Service at the Edgewood Arsenal 
whose compensation has been administratively fixed pursuant to a procedure 
similar to that used by wage boards, are subject to the provisions of section 
23 of the act of March 28, 1984, 48 Stat. 522, establishing a 40-hour week.” 

This decision concludes with the following language: 

“The decision of June 30, 1934, to the Secretary of War, 13 Comp. Gen. 
486, involving the field employees of the Engineer Corps of the Army, cited in 
your letter as the basis for discontinuing the 40-hour week for the employees 
of the Chemical Warfare Service, was based on an administrative procedure for 
fixing salary rates recognized as early as August 8, 1918 (decision of the Comp- 
troller of the Treasury of that date), as not constituting a procedure similar 
to that used by wage boards. It was on the basis of this early decision and 
the apparent subsequent administrative procedure pursuant thereto that the 
decision concluded that the field employees of the Engineer Corps of the Army 
were not subject to the 40-hour week statutory provision. Said employees were 
regarded as in a special class and the decision was not intended to be applied 
to any other class. The administrative office should not have applied that 
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decision as requiring discontinuance of the 40-hour week for employees of the 
Chemical Warfare Service properly within the terms of section 23 of the act of 
March 28, 1934.” 

The detail of the annsigned, unsupported, undated claim of this painter, 
stated as consisting of 457 hours, or a total of $435.10, is set up on the basis 
of time and half time, and without regard to weekly basis. On this point you 
are advised that the Commissioners of the District of Columbia, under date of 
May 26, 1933, issued the following order: 

“That the order of the Commissioners of August 25, 1931, providing for the 
payment of ‘rate and half’ for overtime under the wage scale order of January 
24, 1930, is hereby amended so as to provide for ‘straight time’ instead of ‘rate 
and half’ for overtime, under the conditions set forth in said order.” 

o 7 7 - & s * 

You will note from the language of the current District of Columbia Appropri- 
ation Act that all per diem employees may be engaged “temporarily”, and it 
may be that these employees do not have a permanent status as would qualify 
them for consideration on a weekly basis, or any other period than measured 
by the day. See quotation from 14 Comp. Gen. 818. 

Section 2 of the current appropriation act reads as follows: 

“That the services of draftsmen, assistant engineers, levelers, transitmen, 
rodmen, chainmen, computers, copyists, overseers, and inspectors temporarily 
required in connection with sewer, water, street, street-cleaning, or road work, 
or construction and repair of buildings and bridges, or any general or special 
engineering or construction work authorized by appropriations may be employed 
exclusively to carry into effect said appropriations when specifically and in 
writing ordered by the Commissioners, and all such necessary expenditures 
for the proper execution of said work shall be paid from and equitably charged 
against the sums appropriated for said work; and the Commissioners in their 
budget estimates shall report the number of such employees performing such 
services, and their work, and the sums paid to each, and out of what appropria- 
tion: Provided, That the expenditures hereunder shall not exceed $42,000 
during the fiscal year 1937: Provided further, That, excluding inspectors in the 
sewer department and one inspector in the electrical department, no person 
shall be employed in pursuance of the authority contained in this paragraph 
for a longer period than nine months in the aggregate during the fiscal yeur. 

“The Commissioners, or their duly designated representatives, are further 
authorized to employ temporarily such laborers, skilled laborers, drivers, hostlers, 
and mechanics as may be required exclusively in connection with sewer, water, 
street and road work, and street cleaning, or the construction and repair of 
buildings and bridges, furniture and equipments, and any general or special 
engineering or construction or repair work, and to incur all necessary engineer- 
ing and other expenses, exclusive of personal services, incidental to carrying 
on such work and necessary for the proper execution thereof, said laborers, 
skilled laborers, drivers, hostlers, and mechanics to be employed to perform such 
work as may not be required by law to be done under contract, and to pay for 
such services and expenses from the appropriations under which such services 
are rendered and expenses incurred.” 

1. Assuming that this painter worked in excess of 40 hours a week, the Com- 
missioners of the District of Columbia would appreciate early advice from you 
as to whether there is any merit in his claim and the claims of other employees 
in a similar status to compensation for straight time, for overtime, for services 
performed in excess of 40 hours in any given week. 

2. In view of Commissioners’ Order of May 26, 1933, quoted herein (page 5), 
would these employees be entitled to time and half time for overtime performed 
in excess of 40 hours a week? 

3. Assuming your answer to these questions to be in the affirmative, should the 
salary of these per diem employees now in the service be adjusted in accordance 
with the act of March 28, 1934, effective as of that date, or currently with the 
next pay period? 


While section 23 of the act of March 28, 1934, quoted in your 
letter, establishing a 40-hour week for employees in the several trades 
and occupations whose compensation was theretofore set by wage 
boards or other wage-fixing authorities is not expressly made ap- 
plicable to employees of the District of Columbia, as are certain other 
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sections in the same statute, neither does said section refer specifically 
to employees of the Federal Government. Consequently, in view of 
the broad terms of said section, the conclusion would appear justified 
that it applies to employees of the District of Columbia as well as to 
employees of the Federal Government, and that employees of the 
District Government are subject to the 40-hour week provisions if the 
character of their duties and the basis for fixing their rates of com- 
pensation otherwise bring them within said provisions. 

The provisions of the District of Columbia Appropriation Act for 
employment of services on a temporary basis and limiting employ- 
ment to 9 months during the fiscal year for certain classes of work 
does not exclude employees whose wages are paid under said ap- 
propriation from the provisions of the 40-hour week statute. 
Neither does the fact that the rates of wages are fixed on a per diem, 
per-hour, or piece-work basis exclude them from the 40-hour week 
provisions. See 13 Comp. Gen. 277. The Saturday half-holiday 
law has no application to employees paid on a 40-hour week -basis 
under the provisions of section 23 of the act of March 28, 1934, 
supra. Decision of December 17, 1936, A-82245, 16 Comp. Gen. 600. 

The Wage Scale Report of September 28, 1929, prior to June 1, 
1932, the date stated in the act, fixing a wage scale for the employees 
in question, a copy of which accompanied your letter, was made and 
signed by the “District of Columbia Wage Board” consisting of a 
chairman and four other members. The report clearly shows a pro- 
cedure contemplated by the words of the act “set by wage boards or 
other wage-fixing authorities.” The classes of positions for which 
the scale of wages was adopted pursuant to the report are as follows: 


Mechanic group: Labor group—Continued. 
Trade foremen. Laborers. 
Senior Mechanics. Drivers. 
Mechanics. Watchmen. 
Junior Mechanics. Junior laborers. 
Minor Mechanics. Auto driver group: 
Sub-Mechanics. Heavy truck drivers. 
Labor group: Light truck drivers. 
Labor foremen. Passenger car drivers. 
Labor sub-foremen. Checker group: 
Skilled laborers. Material checkers. 


Some of these classes of positions would appear to be within the 
terms of the act—particularly those under the mechanic group and 
perhaps some classes under the labor group. But it is doubtful 
whether the last three classes under the labor group or any of the 
classes under the auto-driver group or the checker group come with- 
in the term “several trades and occupations” as referred to in the 
statute. For instance, the Classification Act as amended by the 
Welch Act of May 28, 1928, 45 Stat. 782, seems to include in grade 3 
of the Custodial Service positions requiring the “guarding of office 
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and storage buildings” and those “operating passenger and freight 
automobiles.” The proper classification of these positions is a ques- 
tion for administrative consideration. 

The 40-hour week statutory provisions are not self-executing, the 
statute providing that the schedules of wages in effect June 1, 1932, 
on a basis of 44 or 48 hours per week “shall be reestablished” on a 
40-hour week basis with provision for overtime at the rate of time 
and one-half. See 14 Comp. Gen. 199, 201. The decisions of this 
office set forth the formulas in this regard. Accordingly, question 1 
is answered in the negative, and question 2 is answered in the nega- 
tive insofar as past periods are concerned, 

With respect to question 3, the wages of such of the employees 
in question properly within the terms of the act as are now in the 
service should be adjusted in accordance with section 23 of the act 
of March 28, 1934, prospectively effective. 


(A-81857) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—DETERMINATION ON BASIS OF UNITED STATES 
CURRENCY 


Exchange losses incurred “by officers, enlisted men and employees of the 
United States while in service in foreign countries due to the appreciation 
of foreign currencies in their relation to the American dollar” are for 
determination in United States currency considering only the basic rate 
as fixed by Executive order and the rate prevailing when the right to the 
payment accrued, and when the amount in American dollars has been so 
ascertained, no further computation to convert these dollars back into 
foreign currency is required. Decisions contrary not to be followed 
hereafter. 

‘Decision by Acting Comptroller General Elliott, January 19, 1937: 

In connection with the audit of accounts there has been brought 
to attention the fact that two different methods of computation are 
being used to determine the amount of appreciation losses authorized 
to be paid under the provisions of the act of March 26, 1934, 48 
Stat. 466, and the Executive orders issued pursuant thereto. 

One method used in determining the loss consists in first ascer- 
taining the difference between the amount in foreign currency an 
employee would have received prior to the appreciation of foreign 
currencies in their relation to the American dollar on the basis of 
the basic rate fixed in Executive orders, and the amount he could 
receive at the rate in effect on the date the right to payment accrued, 
and, after ascertaining the loss on such basis, to convert back such 
loss into United States currency by using the rate in effect on the 
date payment is actually made by the United States, which is fre- 
quently a considerable time subsequent to the accrual period. To 
illustrate: If the pay of an employee stationed in France be $200 
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per month and the value of the franc at the time of accrual be 6.60 
cents, there would first be ascertained the number of francs to which 
he would be entitled at the rate of 3.92 cents, the basic rate fixed by 
Executive order, or a total of 5,102 francs. There would then be 
ascertained the equivalent in francs of 200 American dollars at the 
actual cost rate, 6.60 cents, by dividing $200 by 0.0660, or approxi- 
mately 3,030 francs. The loss in francs would thus be the difference 
between 5,102 francs and 3,030 francs, or 2,072 francs, which con- 
verted into American dollars at the cost rate of 6.60 cents would 
amount to $136.75, if paid on the last day of the month or before 
there was any further fluctuation in the rate of exchange; but if 
paid when the selling rate was 6.61 cents, the loss in American 
dollars would be $136.96, or 21 cents more, and if paid when the 
selling rata was 6.59 cents, the loss in American dollars would be 
$136.54, or 21 cents less. This method is premised upon the basis 
that the appreciation loss is for payment in foreign currency. 

The other method consists in the main of taking the difference 
between the cost rate at time of accrual and the basic rate fixed by 
Executive orders, and after fixing such difference upon a percentage 
basis (for purpose of expediency only), the loss is ascertained by 
multiplying the employee’s pay by the percentage so found, which 
loss is then added to the employee’s basic pay and payment made ac- 
cordingly for the entire amount in American dollars. To illustrate: 
If the cost rate of the French franc be 6.60 cents and the basic rate 
be 3.92 cents as fixed by Executive orders, the difference of 2.68 cents 
constitutes 68.367 percent of the basic rate, so that where the em- 
ployee’s pay is $200 there is entered such amount on the pay roll to 
which is added as appreciation loss 68.367 percent of such amount, 
or $136.73, the total amount of $336.73 thus being paid the employee 
in American dollars. This method is premised upon the ground that 
the appreciation loss is for payment in American currency rather 
than in foreign currency. 

The decisions to the effect that the first method above discussed is 
the proper one are based on the assumption that the provision in sec- 
tion 5 of Executive Order No. 6657—A of March 27, 1934, as amended, 
under the caption, “Method of payment to employees”, reading: 


From and after the effective date of this order, each employee shall be en- 
titled to receive in foreign currency such amount as he would have received by 
converting into such foreign currency, at the basic rates specified in section 4, 
his net salary and net allowances, or his net pay and allowances, as provided 
in section 3. 


makes the amount payable thereunder an obligation payable in for- 
eign currency, it being the established rule that where an obligation 
of the Government is payable in foreign currency only so many 
American dollars will be paid as are necessary to purchase at the 
date of payment the amount of foreign currency payable. However, 
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a careful reading of the act and of the Executive orders in their 
entirety in the light of the object sought to be accomplished thereby 
impels the conclusion that said assumption is erroneous and that the 
obligation of the Government in respect of appreciation losses is 
not to be reckoned in terms of foreign currency. 

The act of March 26, 1934, 48 Stat. 466, authorized to be appro- 
priated annually such sums as may be necessary to enable the Presi- 
dent, in his discretion, and under such regulations as he may pre- 
scribe to provide for payments—“to meet losses sustained on and 
after July 15, 1933, by officers, enlisted men, and employees of the 
United States while in service in foreign countries due to the appre- 
ciation of foreign currencies in their relation to the American 
Gtilen, ! 7?) 8: QP 

Section 2 of the Executive order hereinbefore cited provides: 


The purpose of these regulations is to provide for reimbursement to officers, 
enlisted men, and employees of the United States (hereinafter referred to as 
employees) for losses sustained from appreciation of foreign currencies in their 
relation to the American dollar, as authorized under the aforesaid act. 


Section 3 (a) and (b) of said Executive order provides that the 
“loss” referred to “is that calculated on the basis of conversion into 
foreign currency of the employee’s net salary and net allowances”, 
or “net pay and allowances” with certain exceptions not here ma- 
terial. While, standing alone, the language of section 5 of the 
Executive order suggests payment in foreign currencies, yet when 
read in connection with section 2 and section 3 (a) and (b) of said 
Executive order, and in the light of the fact that the pay and allow- 
ances are fixed by law in terms of United States currency, it readily 
becomes apparent that section 5 is purposed to prescribe merely a 
method of calculation to ascertain the appreciation loss sustained 
by the employee, and not to change the character of the Govern- 
ment’s obligation to the employee from one payable in United States 
currency to one payable in foreign currency. Subsections (a) and 
(b) of section 3 of the Executive order prescribe that the loss shall 
be calculated on the basis of conversion into foreign currency of the 
net salary and net allowances or net pay and allowances. No such 
“loss” can be determined until there has been ascertained what the 
American dollar, at the rates prevailing prior to July 15, 1933, would 
have purchased either in goods, services, or foreign currency of a 
particular country, and this is fixed by the basic rates prescribed in 
the Executive order. When that has been ascertained, the current 
rate of exchange on date of accrual of right to payment is required 
to be used to determine how many American dollars are necessary 
to purchase an equivalent number of units of the foreign currency 
to make good the loss because of the appreciation of foreign cur- 
rencies in their relation to the American dollar. The regulation 
(Executive order) as a whole, therefore, when read in the light of 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 667 


the purpose of the act, swpra, must be viewed as establishing a method 
of computation to determine the number of additional American 
dollars to be paid the employee under the appropriations made to 
carry out the purposes of the basic act. 

It is not believed that the use of the first method of computing 
appreciation losses, hereinabove referred to, has done any substan- 
tial injustice—either to the Government or to the employees— 
because until recently, the fluctuations in exchange rates between 
dates of accrual and dates of actual payment have been somewhat 
limited—the small loss to the employee for 1 month because of the 
higher selling rate of the American dollar at date of payment having 
frequently been offset by a smali gain the following month because 
of a lower selling rate for the American dollar at date of payment. 
Where, however, the change in rate is due to a revaluation of a 
foreign currency, as in the case of the French franc on September 
26, 1936, and in cases of delay in payment when there has been a 
wide fluctuation in rates between time of right to payment and date 
of actual payment, the use of that method will not in fact reimburse 
the employee for the loss contemporaneously sustained by the em- 
ployee due to the appreciation of the foreign currency in relation to 
the American dollar as contemplated by the basic statute and the 
Executive order, 

In view of the facts and circumstances stated herein and in order 
that there may be uniformity in the application of the statute and 
Executive orders, it is held that the method of computation of ap- 
preciation losses first above described is not the proper method and 
that the second method is the proper one for application. That is 
to say, the loss is to be determined in United States currency con- 
sidering only the basic rate and the rate prevailing when the right to 
the payment accrued, and when the amount in American dollars 
has been so ascertained, no further computation to convert these 
dollars back into foreign currency is required. Any decisions of this 
office in conflict herewith will not be followed hereafter. 


(A-81981) 


DELEGATION OF AUTHORITY—TRAVEL ORDERS—AGRICULTURE 
DEPARTMENT 


Authority to issue travel orders to Agriculture Department personnel may be 
delegated to responsible officers or employees of that Department, and 
orders delegating such authority need not be filed in the General Ac- 
counting Office in the absence of circumstances necessitating inquiry as 
to the authenticity of travel orders so issued. 


Acting Comptroller General Elliott to the Secretary of Agriculture, January 19, 
1937: 


There has been considered your letter of November 25, 1936, as 
follows: 
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For many years chiefs of bureaus of this Department have followed the 
practice of delegating to their subordinate officials authority to issue travel 
orders to employees under their supervision. This has been an essential prac- 
tice inasmuch as this Department has over sixteen hundred field stations and 
thousands of project leaders, the majority of whom are authorized to issue 
travel orders. 

Although the revised regulations of this Department which became effective 
July 1, 1936, provide for delegation of authority by bureau chiefs to issue 
travel orders (3421g), such a provision does not differ materially from the 
former regulation on that subject. Paragraph 2 of the old fiscal regulations 
provided that: 

“General bureau authorizations.—Chiefs of bureau are authorized (a) to 
direct travel within the continental United States and in the parts of Canada 
and Mexico contiguous to the United States by their employees generally, and 
travel within the Territories and insular possessions of the United States by 
their employees there stationed; (b) to allow subsistence during travel in 
accordance with the Government travel regulations; (c) to authorize use of 
personally owned automobiles for travel; (d) to issue purchase orders for 
supplies or job work; (¢) to incur such other expenses as may be necessary 
properly to carry on the work of their bureaus; and (f) to delegate any part 
of this authority to their subordinates.” 

Heretofore your office has not required this Department to file with you a 
schedule of officials authorized to issue travel orders. An unauthorized issu- 
ance of travel orders would, of course, become known immediately to a bureau. 
It is certain that the operating bureaus of this Department would take vigor- 
ous corrective steps should any unauthorized person issue travel orders. 

In view of the satisfactory manner in which this matter has been handled 
in the past, the scrutiny which is exercised in this Department over all travel 
performed, and the apparent lack of compensating advantages which would 
accrue from a requirement that copies of formal written authorization to issue 
travel orders given by chiefs of bureaus to their subordinate officials, be sent 
to your office, it is hoped you will not insist upon this requirement. 


There is no objection by this office to the delegation of authority 
to issue travel orders to responsible officers or employees of your 
Department. 7 Comp. Gen. 656; 14 id. 643; 15 id. 801. In the ab- 
sence of facts or circumstances which might necessitate inquiry by 
this office as to the authenticity of the travel orders so issued, it will 
not be required that all orders delegating to subordinates authority 
to issue travel orders be filed in this office. 


(A-82889) 


MILEAGE—TRAVEL BY PRIVATELY-OWNED AUTOMOBILE—COMMON- 
CARRIER COST REIMBURSEMENT LIMITATION—MULTIPLE MODES 
OF COMMON CARRIER TRANSPORTATION BETWEEN TRAVEL POINTS 


Where, under orders authorizing the use of a personally-owned automobile at 
a specified mileage rate, the cost not to exceed that of travel by common 
carrier, official travel is performed between points connected by common 
carriers operating on an all rail, combined motor and rail, and all motor 
bus basis, the comparative cost for reimbursement purposes is that of the 
lowest first-class rate by the most economical usually traveled route—that 
of the all motor bus route in this instance, it involving not only a saving 
in cost but also in transportation time. 


Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, January 19, 1937: 


There has been submitted for preaudit reclaim voucher no. S-60.130 
in favor of Joseph Edward Klau, for $6.80 deducted from voucher 
509604 before payment. 
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On voucher 509604 this employee claimed $14.80 as mileage for the 
use of his personally-owned automobile for two round trips—June 26 


and June 30, 1936—between his headquarters at Hartford, Conn., and 
Providence, R. I., 148 miles each trip, or a total of 296 miles at 5 cents 


per mile. When certifying this voucher for payment there was de- 
ducted $6.80 as the difference between the mileage claimed and the 
cost of coach fares at $4 per round trip. The travel order issued to 
the claimant March 11, 1936, provided as follows: 


You are hereby authorized to travel from your headquarters located at Hart- 
ford, Connecticut, to and from Providence, Rhode Island, as may be necessary, 
upon official business of the Federal Emergency Administration of Public Works, 
the nature of which has been communicated to you. 

You are authorized to use your personally owned automobile for official travel 
away from your official headquarters and mileage will be allowed at the rate of 
five cents per mile; such mode of travel not to exceed the cost of travel by 
common carrier. 

This authorization is effective until June 30, 1936. 

Travel must be by the shortest practicable route and without unnecessary 
delay, and round-trip tickets must be obtained wherever practicable. 

You will be allowed per diem in lieu of subsistence expenses not to exceed 
$5.00 per day while away from your headquarters and will be reimbursed for 
actual and necessary transportation expenses in accordance with Standardized 
Government Travel Regulations. 


According to the schedule attached to the voucher, the claimant on 
June 26, 1936, left Hartford at 8:45 a. m. and arrived at Providence 
10:50 a. m., left Providence 5 p. m., and reached Hartford at 7:05 
p. m. the same day. On June 30 he left his headquarters at 8:50 
a. m., arrived at Providence 10: 50 a. m., left Providence 5:15 p. m., 
‘and reached Hartford at 7:15 p.m. There was available between 
the two points the following transportation by common carrier: 


All rail travel (N. Y., N. H., & H. R. R.): 
Ly. Hartford 8: 00 a. m., 6/26. 
Ar. New Haven 8:55 a. m., 6/26. 
Lv. New Haven 9:15 a. m., 6/26. 
Ar. Providence 11:40 a. m., 6/26. 
Ly. Providence 6:00 p. m., 6/26. 
Ar. New Haven 8:30 p. m., 6/26. 
Lv. New Haven 8:45 p. m., 6/26. 
Ar. Hartford 9:48 p. m., 6/26. 
Mileage: 299.2 cost $11.30. 

Rail-motor travel (N. Y., N. H., & H. RR.): 
Ly. Hartford 8:15 a. m., 6/26. 
Ar. Blackstone 10:20 a. m., 6/26. 
Ly. Blackstone 10:32 a. m., 6/26. 
Ar. Providence 11:10 a. m., 6/26. 
Ly. Providence 5:10 p. m., 6/26. 
Ar. Blackstone 6:01 p. m., 6/26. 
Ly. Blackstone 6:02 p. m., 6/26. 
Ar. Hartford 8:10 p. m., 6/26. 
Mileage: 196.8 cost $4. 

Motor service (Arrow Line): 
Ly. Hartford 9:00 a. m., 6/26. 
Ar. Providence 11:10 a. m., 6/26. 
Ly. Providence 5:00 p. m., 6/26. 
Ar. Hartford 7:00 p. m., 6/26. 
(6 buses in each direction daily.) 
Mileage: 146 cost $3.10. 
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The “cost of travel by common carrier” as provided for in the 
order, supra, must be construed as limited to the lowest first-class 
rate by the most economical usually traveled route. It would appear 
in the present case that the all-rail transportation, taking 3 hours and 
40 minutes each way, as against 2 hours and 10 minutes by the all- 
bus route, and costing over three times as much, cannot be considered 
the most economical usually traveled route. Nor is there for con- 
sideration the rail-motor route taking 2 hours and 55 minutes and 
costing $4 as compared with $3.10 by the all-bus route. It must 
be concluded, therefore, that the most economical usually traveled 
route by common carrier in this case is the all-bus route, at a cost 
of $3.10 per round trip, which is all that the employee was entitled to 
under the travel orders issued to him. The preaudit action, there- 
fore, was in error insofar as it allowed $8 instead of $6.20, but was 
otherwise correct. Payment upon the reclaim voucher is not author- 
ized and it will be retained in the files of this office. 

Upon review, there is certified due the United States from Joseph 
Edward Klau $1.80 which should be promptly remitted to this 
office. 


(A-82043) 


CONTRACTS—NATION-WIDE SERVICES—ADVERTISING RESTRICTED 
TO WASHINGTON, D. C. 


A contract for furnishing and installing for an entire fiscal year an indefinite 
quantity of movable metal and glass partitions for buildings occupied by 
the Federal Housing Administration in Washington, D. C., “and other loca- 
tions within the United States”, awarded after only very limited adver- 
tising at Washington, is even more objectionable than the proposed con- 
tracts for indefinite services referred to in 16 Comp. Gen, 258, wherein it 
was held that there is no legal justification for giving particular contractors 
a Nation-wide monopoly to furnish certain services, thereby excluding other 
contractors throughout the United States equipped and willing to render 
such services locally at possibly more advantageous prices to the Govern- 
ment, and payments are not authorized for services rendered under said 
contract except for partitions required at Washington, D. C. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, January 21, 1937: 


There has come to my attention contract no. FH-248, entered into 
August 8, 1936, with the E. F. Hauserman Co., Cleveland, Ohio, for 
the furnishing and installing during the fiscal year ending June 30, 
1937, of movable metal and glass partitions to match and inter- 
member with partitions now in place in buildings occupied by the 
Federal Housing Administration in Washington, D. C., “and other 
locations within the United States.” The contractor’s accepted pro- 
posal stated that partitions would be furnished and erected at stipu- 
lated unit prices “in any city in the United States in which the 
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undersigned has an office or agent.” No quantities whatever were 
specified, either for Washington or any other city. 

Upon examination of the contract it was noted that the needs of 
the Government were advertised only to the extent of sending circular 
letters to three dealers having offices in Washington, D.C. Relative 
to this, there was received a letter dated October 17, 1936, from the 
purchasing and property officer, Federal Housing Administration, 
in pertinent part, as follows: 


Contract FH-248, while resulting from new invitations to bid which were 
extended under date of July 21, 1936, covers services identical to those pre- 
viously supplied for the period December 1, 1935, to June 30, 1936, through our 
contract FH-176 and on March 11, 19385, by contract FH-92. Previous to ex- 
tending the invitations to bid which resulted in contract FH-176, it was ad- 
ministratively determined that in order to maintain uniformity and thereby 
provide for the interchanging of the various units as changes in location were 
necessary, our specifications should be restricted to partitions that would inter- 
member with those already in position. In addition to this, it was deemed 
advisable to have these services contracted for under conditions that would 
permit reerection of existing partitions and furnishing of additional equip- 
ment when needed to be completed without delay, and in this respect it was 
administratively determined that bids should be invited from companies having 
established branches or service facilities in Washington, D. C., since the bulk 
of the work to be done would be for the Washington office. 

Reference to Thomas register of manufacturers and the advertising section 
of the Washington, D. C., telephone directory, and telephone inquiries in con- 
nection thereto, brought out the information that three concerns, namely: The 
Art Metal Construction Company, The Globe-Wernicke Company, and E. F. 
Hauserman Company, could meet our requirements, and it was for these reasons 
that we chose the method of invitation employed rather than that of display of 
notices in public places in the instance also of contract FH-248. 

With reference to contract FH-92, mentioned in the letter above 
quoted, it appears the contract was awarded to the E. F. Hauserman 
Co., after receiving identical bids by telephone from said firm and 
from the Globe-Wernicke Co., Washington, D. C., it being stated 
to have been in the interest of the United States to award the con- 
tract to the E. F. Hauserman Co. inasmuch as the partitions were 
for use in the Federal Housing Administration building, Vermont 
Avenue and K Street NW., Washington, D. C., and were to be used 
in connection with partitions then being furnished by the owner of 
said building, who prior to the soliciting of bids had ordered partitions 
from the E. F. Hauserman Co. With reference to contract FH-176, 
also mentioned in the letter, supra, the award was made to the E. F. 
Hauserman Co. after identical bids had been received from three 
Washington, D. C., dealers, for the reason that as said firm had been 
awarded the previous contract it could furnish in a more satisfactory 
manner partitions that would intermember and interchange with the 
partitions previously purchased. 

The circumstance that this particular contractor had previously 
furnished partitions for the Federal Housing Administration Build- 
ing in Washington, D. C., certainly shows no necessity or provides 


no basis for giving the contractor a year’s monopoly to furnish 
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partitions for all Federal Housing Administration offices throughout 
the United States. As stated above, no quantities were specified for 
either Washington or any other city and the virtual effect of the 
contract is to exclude all other dealers, local or general, from bid- 
ding on, or participating in, any work of this character required 
throughout the United States during the fiscal year, irrespective of 
the advantage to the Government which might be obtained by ad- 
vertising and local competition for such work when and as any 
actual need therefor arises in different cities. In decision of Sep- 
tember 16, 1936, 16 Comp. Gen. 258, addressed to you, it was held 
that there is no legal justification for such Nation-wide indefinite 
contracts giving particular contractors a monopoly to furnish cer- 
tain services and excluding other concerns properly equipped and 
willing to render such services locally at possibly more advantageous 
prices to the Government. The situation in the present case ap- 
pears even more objectionable in that only very limited local ad- 
vertising was used as a basis for entering into a contract purporting 
to cover Nation-wide services. Furthermore, the contract is ques- 
tionable for want of certainty and mutuality in that the quantity of 
office partitions, if any, to be purchased thereunder is not specified 
and cannot be ascertained on any definite basis specified in the 
contract. See Willard, Sutherland & Company v. United States, 
262 U.S. 489; 14 Comp. Gen. 446; id. 723. 

Accordingly, you are advised that purchases under the contract 
in question may not be viewed as legally authorized except for 
partitions required at Washington, D. C., and that before any pur- 
chase of partitions is made for use in cities other than Washington, 
D..C., the needs of the Government should be advertised in the lo- 
cality where the supplies are to be furnished and the work performed. 


(A-82181) 


CONTRACTS—PRICE ADJUSTMENTS—CHANGE ORDERS—SOCIAL 
SECURITY AND SALES TAXES 


A contractor may not be reimbursed under original contracts for social security 
taxes made applicable after the execution of the contract, but under a con- 
tract providing for an “equitable adjustment” in connection with change 
orders involving increases or decreases in labor, time, material, etc., there 
may be added to amounts payable, due to such changes, a sum equal to the 
exact amount of taxes directly chargeable to the change orders, with corre- 
sponding decreases for taxes saved where reductions are effected by change 
orders in those contracts entered into subsequent to the enactment of said 
tax laws, but the amount added as taxes may not be treated as an item of 
“cost” on which are computed by percentage the amounts to be allowed as 
“overhead” and “profit.” 

Amounts representing social security tax directly chargeable to change orders 
issued under a contract need not be withheld until the tax is actually paid 
by the contractor but may be paid along with other contract payments upon 
satisfactory showing as to the correctness of the amount. 
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A contractor, required to purchase materials and articles for use on work 
covered by change orders, who, because of a sales tax, pays a higher price 
by reason of the inclusion of said tax in the purchase price, may include 
the whole purchase price as an item .of cost of the material upon a proper 
showing that said materials were actually purchased since the imposition 
of the tax with the tax actually included, and the higher price may not be 
included merely because replenishment of tax free stock used in connec- 
tion with the change order requires the payment of a higher purchase price. 


Acting Comptroller General Elliott to the Federal Emergency Administrator 
of Public Works, January 23, 1937: 


There has been considered your letter of December 4, 1936, as 
follows: 


In connection with the adjustments of extras and credits for changes in 
work being performed by several of the contractors on housing projects under 
the supervision of the Federal Emergency Administration of Public Works, the 
question has arisen as to whether or not taxes on pay rolls levied pursuant to 
the Social Security Act of the United States and the acts of the several States 
should be considered. 

In article 3 of the standard form of contract it is provided: 

“If such changes cause an increase or decrease in the amount due under this 
contract or in the time required for its performance, an equitable adjustment 
shall be made and the contract shall be modified in writing accordingly.” 

In making such adjustments it has been customary to allow the contractor 
for extra work the actual cost of the work involved plus a reasonable amount 
for overhead and profit. In the past this has in many instances been fixed at 
10 percent for overhead and 10 percent for profit. Where the change has 
resulted in a decrease in the amount of the work, the Government has been 
credited with the estimated cost of the work eliminated, but no credit has been 
taken for any overhead or profit. This policy, I understand, is in line with the 
practice of other Government departments and the building industry in general. 

In several of the later contracts, after the amount of overhead and profit 
to be allowed had been the subject of some dispute between contractors and 
the Government, this policy was embodied in the contract documents prior 
to the invitation for bids, and a paragraph was inserted in the general condi- 
tions to the effect that, except in unusual circumstances where such a practice 
would be inequitable, adjustments in contract price would be made on the 
basis of cost plus 10 percent for overhead and 10 percent for profit where 
there was additional work to be performed and on the basis of actual cost 
without overhead and profit where the change resulted in a decrease in the cost 
of the work. It now becomes necessary in adjusting several changes to deter- 
mine whether or not social security taxes on pay rolls are properly items of cost 
or of overhead, 

Your opinion of May 5, 1936 (15 Comp. Gen. 958), on this question has 
been reviewed. I understand this decision to be that on extras the social 
security tax is not to be considered as a part of the actual cost of doing the 
work, this tax being more in the nature of an overhead cost either to be 
absorbed by the contractor or for which he is to be reimbursed as an overhead 
item. In this connection it is to be pointed out that if the social security tax 
is to be treated as an item of overhead, the Government, on changes which 
involve a decrease in the amount of work, will not receive any credit for the 
tax on that part of the pay roll which is eliminated by the change. 

It is also to be pointed out that, while under this decision it might be pos- 
sible to allow the amount of the social security tax as an overhead item, 
nevertheless, in those contracts which definitely fix the contractor's recovery 
at items of actual cost plus 10 percent for overhead, the non-allowance of this 
tax as an item of cost would definitely work an injustice on the contractor. 
In your opinion you state: 

“Taxes are included with other expenses designated as overhead, which are 
expenses necessary to the maintenance of the administrative and supervisory 
organization and plant of the contractor irrespective of a particular contract.” 

It would appear that the social security tax does not fall within this defini- 
tion as, except for the contractor’s administrative and supervisory organiza- 
tion, such tax is paid only because of the existence-of a contract. Were it 
not for the contract the contractor would be under no obligation to carry on 
his pay roll the employees actually and solely engaged in performing it. 
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In order that we may adjust the matters now pending, your decision is 
requested on the following points: 

1. Under those contracts where no limitation is placed as to the amount of 
overhead which is to be paid to the contractor, should the taxes levied pur- 
suant to the social security acts of the Federal Government or any of the 
States be considered as an item of cost or as an item of overhead for the 
purpose of change adjustments, and, if they are to be considered as an item 
of overhead, in those changes which result in a credit to the Government 
should the Government insist on a credit from the contractor in the estimated 
amount of the taxes which the contractor will not be required to pay because 
of the change? 

2. Under those contracts where the contract itself provides for the amount 
of overhead to be charged and precludes the Government from requiring a 
credit on overhead items, may social security taxes be considered as an item 
of cost or does the 10 percent allowed for overhead preclude any further 
consideration of this item? 

I note in your decision of May 5, referred to above, that you state: 

“* * * there would be no legal authority for the allowance of any amount 
in excess of that actually paid by the contractor to the Government and to 
the District of Columbia in discharge of the said taxes.” 

Section 905 (b) of Public No. 271 of the 74th Congress provides that the 
returns shall be filed not later than January 31 next following the close of 
the taxable year, and under subsection (d) this section provides for the pay- 
ment of the tax in quarterly instalments. This means that at the earliest any 
taxes accruing during the year 1936 will not be settled until January 31, 1937. 
I assume, therefore, that it is not your intent to withhold adjustments of these 
change orders until the tax is actually paid, but that the allowance should 
be made on the amount actually payable by the contractor to the Federal 
or State Government. 

Your opinion of May 5, while dealing solely with the social security taxes, 
has also raised the further question as to whether or not the sales taxes on 
materials and supplies levied by the Federal Government and by various States 
and cities should also be considered as an item of overhead rather than as 
actual costs to the contractor. In view of the fact that the contractor cannot 
obtain the materials upon which the taxes are levied without paying the taxes 
thereon to the manufacturer or dealer, it would seem that such taxes are 
properly costs of the materials purchased. Please advise me if my interpre- 
tation in this regard is correct. 


The case considered in the decision cited by you, 15 Comp. Gen. 
958, involved the proposal of a contractor to “bill your office [the 
Government agency concerned] for the year 1936 at the rate of 
2 percent on our total pay rolls and the pay rolls of our subcon- 
tractors associated with us on the Annex, Library of Congress opera- 
tion, plus the additional cost of preparing the necessary reports”, 
the rate to be increased for years following 1936 conformably with 
the increases prescribed in the statutes under consideration. This 
suggestion of the contractor was upon the theory that the extra 
expense entailed under the statutes had been “legislated by the own- 
ers, that is, the Federal Government, since the award of the contract 
to us.” The distinction between the United States when acting in 
the capacity of a contractor and the Government when acting in its 
sovereign capacity has been too long recognized to be open to ques- 
tion. See Horowitz v. United States, 267 U. S. 458; 8 Comp. Gen. 
25. Manifestly, the fact that the Congress—acting for the Govern 
ment in its sovereign capacity—subsequent to the undertaking of the 
contract, imposed a tax which placed an additional burden upon the 
contractor, afforded no legal basis for the allowance of any amount 
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in addition to the contract price to cover the amount of such tax, and 
this is true, of course, as to all similar contracts. It hardly need be 
said, therefore, that no procedure may be adopted whereby a con- 
tractor is reimbursed in any way for the social security taxes under 
original contracts to which social security taxes have become appli- 
cable after the execution of the contract. 

Your present submission presents for consideration the question as 
to what constitutes an “equitable adjustment” between the Govern- 
ment and contractors, within the meaning of article 3 of the Stand- 
ard Government Form No. 23 and P. W. A. Form No. 51, construc- 
tion contract, under change orders involving increases or decreases in 
labor, time, and material, in view of the imposition of Federal and 
State social security taxes on pay rolls. 

Change orders involving additions to an original fixed-price con- 
tract on a cost plus overhead and profit basis, are, in effect, cost-plus 
undertakings on the part of the contractor and may be so considered. 

It was pointed out in the decision, supra, that the term “cost” has 
a recognized meaning as applying to the actual cost of labor and 
material and possibly, in some instances, machinery and equipment 
for the performance of a particular contract, while the word “over- 
head” covers expenses necessary to the maintenance of the adminis- 
trative and supervisory organization and plant of a contractor 
irrespective of a particular contract, and that taxes are included in 
the latter category. It may be observed that both the terms “cost” 
and “overhead” have been judicially recognized as difficult of exact, 
catalog and application. In Hazleton Tripod-Boiler Co. vy. Citi- 
zens St. Ry. Co., 72 Fed. 317-21, there was pointed out the difficulty 
of determining the elements of “cost” of an article, and there was 
quoted a prior decision that “the term is certainly of an equivocal 
meaning.” Corpus juris, volume 46, page 1161, defines the word 
“overhead” thus— 

A word of vague content, which has recently been introduced in accounting. 
It is not a technical word of the law. It may be said to include broadly the 
continuous expenses of a business, irrespective of the outlay on particular 
contracts. 
citing Dairymen’s League Cooperative Association v. Holmes, 207 
App. Div. 429, 202 N. Y. S. 663-72. In Lytle, Campbell & Co., Inc., 
v. Somers, Filter, & Todd Co., 276 Pa. 409, 27 A. L. R. 41, the court 
said: 

Overhead, or general expense, as applied to a business concern, producing a 
utility possessing the quality of value or wealth as generally understood, in- 


cludes all administrative or executive costs incident to the management, super- 
* 


vision, or conduct of the capital outlay of its business. * * 
: * * a * . * 


The term “overhead”—including the salaries of executives or administrative 
officials, interest charges for floating bonds, carrying charges, depreciation. 
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taxes, and the general office expenses as here claimed—cannot be allowed as 
an operating charge in “cost plus” contracts. 


While the courts have suggested the uncertain and somewhat elastic 
quality of the terms “costs” and “overhead”, the authorities examined 
appear agreed that taxes ordinarily are not properly for inclusion 
as an item of cost under a particular contract, and that such cost 
only includes “the necessary cost of operation affecting the particular 
undertaking—the cost of labor and materials that went into and 
became part of the finished product.” Lytle, Campbell & Co., Inc., 
etc., supra. The somewhat sui generis nature of the social security 
tax on employers may be recognized in the light of the foregoing 
definitions. As you suggest, such portion of a contractor’s social 
security tax as is applicable to a Government contract is paid only 
because of the existence of such contract, and is directly chargeable 
thereto and since it is dependent upon a particular pay roll or con- 
tract it is not in exactly the same class as other taxes which ordi- 
narily are included as overhead. On the other hand, the amount of 
such tax is not paid to the labor employed on the work, it does not 
go into and become a part of the finisheu product, and represents 
no additional value received by the Government under the contract. 
Therefore, it does not come within the recognized definition of 
“cost.” 

It is possible that in some instances the clerical work necessary 
for the computation, accounting, reporting, and paying the tax may 
increase the overhead of a contractor to some extent. It is probable, 
however, that in the great majority of cases such increase would be 
comparatively slight, and not sufficient to “definitely work an in- 
justice on the contractor” as suggested by you. On the other hand, 
treating the tax as an item of cost subject to an allowance of 10 
percent overhead and 10 percent profit would result in payment by 
the Government to the contractor of the entire amount of the tax 
plus 21 percent thereof, representing not only indemnification of a 
contractor against the amount of the tax, but a substantial gain to 
said contractor, with no corresponding benefit to the Government, 
which could hardly be considered “an equitable adjustment” on 
behalf of the United States. 

It would appear that under the conditions presented, allowance 
to a contractor in change orders involving an increase, of an amount 
equal to the exact amount of the social-security taxes, directly 
chargeable to the labor employed in performing the work under the 
change order, paid or to be paid by the contractor, would operate 
as an equitable adjustment between the Government and the contrac- 
tor in practically every case, the Government thus indemnifying the 
contractor against loss by reason of the payment of the tax occa- 
sioned by the change order, leaving the contractor to absorb such 
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incidental increase in overhead as may be necessary. The allowance 
to the contractor of 10 percent overhead and 10 percent profit in the 
actual cost of labor and material employed and used in perform- 
ance of the work would appear to be sufficient not only to save the 
average contractor harmless from loss or damage (other than the 
tax itself) on account of the tax, but to assure a reasonable return 
of profit on the work performed. 

Upon the same principle, when a change order results in a decrease 
in the amount due under the contract, it would appear equitable that 
the Government should receive the benefit of reduction of the exact 
amount of the tax from which the contractor is relieved, except, of 
course, that when the original contract was entered into prior to the 
imposition of the tax and presumably without reference thereto the 
Government would not be entitled to claim any reduction in addition 
to the estimated cost of the work eliminated, as outlined in the second 
paragraph of your letter. Where contracts have been entered into 
subsequent to the enactment of the applicable social security tax laws, 
it is to be presumed they have been made in contemplation of such 
statutes and that the contract prices have been estimated to include 
the amount of such tax. In such instances the Government would 
be entitled to claim an amount equal to the tax as a reduction on 
change orders. 

Referring to the question raised in the penultimate paragraph of 
your submission, since the amount of the tax for which a contractor 
is obligated is based upon the amount of his labor pay roll, and is 
apparently a matter of simple computation, there would appear to be 
no necessity to withhold payments otherwise properly due the con- 
tractor on account of the tax until the tax is actually paid. And 
payments covering the amount of the social security tax may be made 
along with other proper payments under the contract, upon satis- 
factory showing by the contractor as to the correctness of the amount. 

Replying to the final paragraph of your letter, you are informed 
that this office concurs in the interpretation therein stated. Sales 
taxes levied by the Federal Government and the various States are 
charged upon and payable by the vendor who, it is to be presumed, 
adds to his sale price an amount sufficient to cover said tax which 
then becomes a part of the price of the article. As was said by 
the court in Lash’s Products Co. v. United States, 278 U. 8. 175, 
“The purchaser does not pay the tax. He pays or may pay the seller 
more for the goods because of the seller’s obligation but that is 
all. * * * The price is the total sum paid for the goods. The 
amount added because of the tax is paid to get the goods and for 
nothing else.” 

Where a contractor is required to purchase materials and articles 
for use on work covered by increase change orders and necessarily 
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pays a higher price therefor by reason of the inclusion of a sales tax 
as a part of the purchase price, he would be entitled to include the 
whole purchase price as an item of cost of the material, upon a 
proper showing. However, it would appear to be incumbent upon 
the administrative officers to determine that such materials and arti- 
cles have been purchased by the contractor at the higher price for 
use on the contract under the change order and that no articles or 
materials previously purchased or contracted for for use on the orig- 
inal contract at a lower price is charged to the Government at a 
higher price than actually paid, merely because the imposition of a 
sales tax has advanced the price of similar articles or materials 
since the purchase or contract at a lower price was made. Likewise, 
materials and articles previously purchased by a contractor and kept 
in stock may not be billed to the Government at a higher price merely 
by reason of the fact that replenishment of the contractor’s stock 
would necessitate the payment of a higher purchase price. That is 
to say, the amount allowable to a contractor as the cost of articles 
and materials necessary for use under a change order is the actual 
price paid by the contractor therefor when the said articles and ma- 
terials were purchased, either exclusive or inclusive of a sales tax as 
the case may be. 
Your submission is answered accordingly. 


(A-80997) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—TEMPORARY, 
INTERMITTENT, AND WHEN ACTUALLY EMPLOYED EMPLOYEES 


-A temporary employee—for leave purposes, one whose appointment is for one 
or more definite periods not exceeding 6 months—whose full-time service 
for any period equals as much as one month, is, under the act of March 14, 
1936, 49 Stat. 1161, and the Uniform Annual Leave Regulations of July 9, 
1936, entitled to annual leave at the rate of 21%4 days per month for such 
period of service, but leave earned under one temporary appointment may 
not be credited under a subsequent appointment. 

Employees appointed for indefinite periods—those whose employment termina- 
tion is not fixed in advance and stated in the appointment—are not tempo- 
rary employees within the meaning of the Annual Leave Act of March 14, 
1936, 49 Stat. 1161, and the Uniform Annual Leave Regulations of July 9, 
1936, and are therefore not entitled to leave as temporary employees. 

Employees appointed for indefinite periods—those whose employment termina- 
tion is not fixed in advance and stated in the appointment—if “intermit- 
tent employees” within the meaning of section 19 (f) (3) of the Uniform 
Annual Leave Regulations of July 9, 1936, are not entitled to annual 
leave, but, if appointed on a full-time basis and required to work continu- 
ously during regular tours of duty of one month or more even though 
separated by periods of lay-off or furlough without pay due to lack of 
work, -ete., they may be regarded as permanent employees and credited 
with leave as such. 16 Comp. Gen. 442 amplified. 

The rule that employees appointed for indefinite periods, if appointed on a 
full-time basis and required to work continuously during regular tours of 
duty of one month or more, even though separated by periods of unem- 
ployment due to lack of work, etc., are permanent employees within the 
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meaning of the Annual Leave Act of March 14, 1936, 49 Stat. 1161, and the 
Uniform Annual Leave Regulations of July 9, 1936, and entitled to leave as 


such, is not for application to employees who are to be paid only when 
actually employed, 


Acting Comptroller General Elliott to the Secretary of War, January 26, 1937: 
Your letter of December 2, 1936, is as follows: 


: Further consideration is requested of your decision (A-80997) of October 26, 
1936, which for leave purposes places employees who are hired from time to 
time for temporary periods in the “intermittent” group, regardless of the time 
under a particular employment. The full effect of your decision is to discrimi- 
nate between the temporary employee who, although he works but one month, 
earns 2% days’ leave (sec. 14, Executive Order No. 7409, July 9, 1926) [1936], 
and the “intermittent” employee who, although he may work for five months 
under a single employment, accumulates no leave merely because he has been 
employed periodically. 

It is therefore submitted that a distinction should be drawn between those 
cases where an employee works from time to time under separate employments, 
none of which totals a month, which should be regarded as “intermittent” and 
not entitled to leave, and those cases where an employee, though employed from 
time to time, works on a single employment for one month or more who, for 
leave rights under that particular employment, should be regarded as a ‘‘tempo- 
rary” employee. 

The effect of such a distinction in the case of Mr. Harry A. Powell, whose 
service is described in your decision of October 26, 1936, supra, would be to 
deny him leave rights for the period before April 29, 1936, on the ground that 
(1) most of the employments from June 30, 1933, to April 29, 1986, were for 
periods of less than one month; (2) leave earned under one temporary employ- 
ment cannot be added to a leave earned under a subsequent temporary employ- 
ment, but must be taken within the period of temporary employment, (par. II, 
Cir. No. 75, W. D., Nov. 14, 1986, quoting from ruling of Civil Service Commis- 
sion) ; but to allow him to accumulate leave for the period since April 29, 1936, 
while engaged under that employment, on the same basis that any other tempo- 
rary employee would be entitled to leave rights. 


The Annual Leave Act of March 14, 1936, 49 Stat. 1161, effective 
January 1, 1986, contains a provision as follows: 
* * * Temporary employees, except temporary employees engaged on con- 


struction work at hourly rates, shall be entitled to two and one-half days 
leave for each month of service. * * * 


Sections 14 and 19 (f) of the Uniform Annual Leave Regulations 
provide as follows: 


Sec. 14. Temporary employees shall be granted 2% days leave for each month 
of service beginning January 1, 1936. For leave purposes, persons who are 
appointed for definite periods of time not exceeding 6 months shall be considered 
temporary employees. 


* > * = * * & 
Sec. 19. These regulations shall not apply to: 
* * * * ad * ~ 


(f) Employees not required to be continuously employed during regular tour 
of duty, such as (1) employees who are paid only when actually employed; 
(2) per diem or per hour employees engaged in an emergency who may be 
employed for more than one 7 or 8-hour shift within 24 hours during the emer- 
gency; (3) part-time or intermittent employees; (4) persons engaged under 
contract; (5) employees engaged temporarily for less than a month on a piece- 
price basis; (6) employees who are paid at hourly rates but who are not 
engaged on construction work, such as mechanics, skilled laborers, and others 
engaged in various services on maintenance, repair, clean-up work, etc., where 
employment is more or less intermittent and not on a regular and continuous 
basis; and (7) employees paid on a fee basis, such as physicians, surgeons, and 
other consultants, 
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Under the statute and section 14 of the regulations if any period 
of full-time service of a temporary employee (that is, one whose ap- 
pointment is for one or more definite periods not exceeding 6 months) 
equals as much as 1 month, leave is authorized to be granted at the 
rate of 214 days per month for such period of service. 16 Comp. 
Gen, 264, 266. There is no authority to credit leave earned under one 
temporary appointment to an employee serving under a subsequent 
appointment. 

From the statements made in your letter of October 7, 1936, on 
the basis of which the decision of October 26, 1936, 16 Comp. Gen. 
442, was rendered, and in your present letter, it is understood that 
Harry A. Powell was appointed for indefinite rather than definite 
periods; that is, that the termination of his employment was not 
fixed in advance and stated in the appointment. Employees so ap- 
pointed may not properly be classed as temporary employees within 
the meaning of the leave acts and regulations. Hence, they are not 
entitled to annual leave at the rate of 214 days per month, and if 
they must be classed as “intermittent employees” within the meaning 
of section 19 (f) (8) of the regulations, swpra, they are not entitled 
to any annual leave. 

The provision in the quoted regulations that “intermittent em- 
ployees” are not entitled to leave is limited to those who are “not 
required to be continuously employed during regular tour of duty.” 
Hence, employees who are appointed on a full-time basis for an 
indefinite period but whose work thereunder is performed periodi- 
cally by being required to serve continuously during regular tours 
of duty of 1 month or more separated by periods of lay-off or fur- 
lough without pay due to lack of work, nonavailability of funds, etc., 
ure to be regarded for leave purposes not as intermittent employees 
but as permanent employees. Accordingly, if such are the condi- 
tions of employment of Mr. Powell and others referred to in your 
letter they may be credited with leave with pay at the rate of 214 
days for each full month of service. This, of course, does not apply 
to employees who are to be paid only when actually employed. 


(A-82869) 


TRANSPORTATION—PICK-UP AND DELIVERY ALLOWANCES—LAND- 
GRANT DEDUCTIONS—SERVICES PERFORMED BY CARRIER, CON- 
SIGNOR OR CONSIGNEE 


Where the cost of pick-up and delivery service is included, and not shown 
separately, in the freight transportation rate involved, with allowance to 
the consignor or consignee if said service is performed by them, the charge 
for transportation must be treated as an entirety where the carrier per- 
forms the service and land-grant deduction made on the basis of the 
tariff rate including said services, but, where the services are performed 
by the Government, and an allowance is made therefor, the land-grant 
deduction should be made from the through charge less the allowance. 
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Acting Comptroller General Elliot to Major E. C. Morton, United States Army, 
January 26, 1937: 


There has been received by Office Chief of Finance reference dated 
January 5, 1937, your request of December 29, 1936, as follows: 


1. The attached bill of the Louisville & Nashville R. R. Co., in amount of 
$8.29 has been presented to me, a disbursing officer of the United States, for 
payment. 

2. This bill includes allowances for both pickup and delivery services per- 
formed by the Government, as shown on the bills of lading attached thereto. 

3. It will be noted that in computing the amount payable the carrier deducts 
the pickup and delivery allowances from the gross charges, then deducting the 
land grant from the remainder. 

4. I am in doubt as to whether or not allowances for pickup and delivery 
should be made from the gross charges prior to making deductions for land 
grant, or from the net charges after land grant deductions have been made 
from the gross charges, and your decision on this point is requested. 


The voucher with your submission, Louisville & Nashville Railroad 
Co. bill 19174—50, is for charges for the transportation during August 
1936 of various less-than-carload freight shipments from and to 
points in Alabama and Florida on the Louisville & Nashville Rail- 
road, and it is indicated from the notations appearing on the bills 
of lading attached to the voucher, that the pick-up service at origin 
and the delivery service at destination was by the Government. 

The tariff of the Louisville & Nashville Railroad, I. C. C. no. 5, 
issued by C. D, Quinn, agent, containing “Rules, charges, and allow- 
ances for the pick-up and/or delivery of less-than-carload freight 
* * * at stations named * * * on * * * Louisville & 
Nashville Railroad * * * in the States of Alabama, Florida 
* * *” and effective for the period of the service, provides that 
the carrier will to the extent indicated perform pick-up and/or 
delivery services at stations mentioned in the tariff or make allow- 
ances to consignor for the delivery of freight to carrier’s depot and 
to consignee for the acceptance of freight at carrier’s depot. 

The tariff provides in part as follows: 

Irem 70. Except as otherwise provided herein: 

(a) Pick-up service * * * will be performed at stations named * * * 
without additional charge above the tariff rate as provided in tariffs lawfully 
on file with the Interstate Commerce Commission or proper State commission, 
or in lieu thereof an allowance as provided in item 80 will be made to consignor 


who elects to make his own arrangements for delivery of shipment to carrier's 
freight depot. 

(b) Delivery service * * * will be performed at stations named * * * 
without additional charge above the tariff rate as provided in tariffs lawfully 
on file with the Interstate Commerce Commission or proper State commission, 
or in lieu thereof an allowance as provided in item 80 will be made to con- 
signee who elects to make his own arrangements for delivery. 

Irem 80. When the consignuor elects to make his own arrangements for the 
pick-up service authorized herein, an allowance of 5 cents per 100 pounds will 
be made to such consignor for such service, * * *. 

When the consignee elects to make his own arrangements for the delivery 
service authorized herein, an allowance of 5 cents per 100 pounds will be made 
to the consignee for such service, * * *. 


Under the provisions of the tariff, the cost of the service referred 
to as pick-up and delivery and which is defined in the tariff substan- 
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tially as covering the transportation of freight between the premises 
of the carrier’s freight station and a platform or doorway directly 
accessible to trucks or drays at the consignor’s or the consignee’s 
location, is included in the rate which is charged for the through 
transportation of the shipment from point of pick-up at origin to 
point of delivery at destination. The carrier does not make any 
separate charge for the services and except where the consignor or 
consignee elects to perform the pick-up and/or delivery service in 
lieu of using the pick-up and/or delivery service of the carrier and 
an allowance is made to the consignor or to the consignee, in which 
case the earnings of the carrier for the transportation service per- 
formed by it appear definitely and separately fixed as in the amount 
of the charge computed on the basis of the tariff rate less the amount 
of the allowance, there is apparently no method by which the earn- 
ings of the carrier or the costs to the carrier may be apportioned for 
the pick-up and delivery service. 

Accordingly, where the carrier performs the pick-up and/or deliv- 
ery service, the charge for the transportation must be treated as an 
entirety and the cost of the pick-up and delivery regarded as an 
expense included in and a part of the transportation for which the 
transportation charge is allowed and the land-grant deduction in 
such case should be made from the total earnings of the carrier on 
the basis of the tariff rate for the transportation including the 
pick-up and delivery service. Where, however, the shipper or con- 
signee elects to pick-up and/or deliver in lieu of using the pick-up 
and delivery service of the carrier and an allowance is made to the 
consignor or consignee, the land-grant deduction should be made 
from the through charge less the allowance. The voucher received 
with your letter is returned. 


(A-20675 


RAILROADS—SPUR TRACKS—REPAIRS AT GOVERNMENT EXPENSE— 
CARRIER’S PRIOR NOTICE OF NEED 


A contract provision imposing the maintenance, repair, and renewal of a spur 
track and supporting structure at a Veterans’ Administration hospital 
primarily upon the Government, but reserving the right of such mainte- 
nance, ete., to the carrier at the expense of the Government if not satisfac- 
torily performed by the latter, though not expressly providing for prior 
notice by the carrier of needed repairs, presupposes such notice, and no 
repairs should be made by the carrier at Government expense in the future 
unless the need has been previously called to the attention of the proper 
Veterans’ Administration officials for their prior action. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
January 27, 1937: 


There has been submitted to this office for audit before payment 
voucher 31232 of the Veterans’ Administration stated in favor of 
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Henry A. Scandrett, Walter J. Cummings, and George I. Haight, 
trustees, Chicago, Milwaukee, St. Paul & Pacific Railroad Co., in 
the amount of $105.93, for the cost of repairing a certain railroad 
coal trestle at the Veterans’ Administration Hospital, Fort Snelling, 
Minn. 

Under the contract no. VBc-140, dated March 19, 1927, entered 
into by and between H. E. Byram, Mark W. Potter, and Edward J. 
Brundage, as receivers of the aforementioned railroad company, and 
the United States, the said receivers constructed approximately 1,371 
feet of railway track and underlying structure to serve the Govern- 
ment at the United States Veterans’ Hospital, Fort Snelling, Minn. 
By the terms of the said contract the Government agreed in respect 
to the maintenance of the spur track as follows: 


The Government shall maintain, repair, and renew the spur track and sup- 
porting structure beyond the right of way line at its own expense, provided, 
however, and it is agreed that in the event the Government fails to maintain, 
repair, and renew said spur track and supporting structure in a manner satis- 
factory to the railway company, then the railway company may maintain, 
repair, and renew said spur track and supporting structure and the Government 
hereby agrees to pay the railway company, on rendition of bill therefor, the 
entire cost and expense of such maintenance, repair, and renewal. 


It appears that during the month of August 1936, the Chicago, Mil- 
waukee, St. Paul & Pacific Railroad Co. brought a crew of mainte- 
nance workers on the hospital premises and commenced repairing the 
coal trestle which constitutes part of the supporting structure of the 
afore-mentioned spur track; that the work was commenced without 
the knowledge of anyone at the Veterans’ Administration facility, 
and that before the presence of the workers was noted, the work 
was well under way. The itemized bill rendered in the amount of 
$105.93 for labor and material utilized in completing this main- 
tenance work has been checked by the Veterans’ Administration dis- 
trict accountant and certified as correct, and the director of con- 
struction, Veterans’ Administration, has recommended payment on 
the voucher, in view of the terms of the contract. 

While the quoted provision of the contract does not expressly 
provide for prior notice to the Veterans’ Administration of needed 
repairs, it imposes on the Government the primary duty of making 
such repairs and reasonably presupposes that the railroad will give 
due notice that repairs are needed before it proceeds to make such 
repairs for the account of the Government. 

In this instance, the work having been performed and the Govern- 
ment having received the benefit therefrom, and as the amount of 
the claim appears to be just and reasonable, the voucher will be 
certified for payment, and returned in due course. However, the 
trustees of the afore-mentioned railroad company should be advised 
that, in view of the fact that the Government has no way to ascertain 
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that the spur line track and supporting structure are not in repair 
satisfactory to the railroad company, without express notice or 
advice from the railroad company, no repairs should be made in 
the future unless the matter has been previously called to the atten- 
tion of the proper Veterans’ Administration officials for their prior 
action. 


(A-80370) 


CONTRACTS—DELAYS—EXTENSIONS OF TIME ACCOUNT ACTUAL AND 
ANTICIPATED WEATHER CONDITIONS—AUTHORIZATION FOR EX- 
TENSION PRIOR TO SPECIFIC FINDINGS OF FACT, ETC. 


An administrative request whether there is authorized the issuance of a change 
order extending the time for completion of a Public Works Administration 
project for a period reported to be commensurate with delays encountered 
by reason of adverse weather conditions not shown to have been sufficiently 
abnormal to cause delays which would not have occurred under weather 
of normal severity, nor otherwise supported by specific findings of fact as 
to the delays, and involving an allowance for anticipated future severity 
of weather, may not be made the basis of a decision by the Comptroller 
General of the United States, but notwithstanding such extension on the 
limited facts presented appears unwarranted in the personal opinion of 
that officer, if an opinion only is what is desired, that opinion with its 
supporting statements is, of course, without prejudice to the resubmission 
of any question properly for decision by said officer after specific findings 
of fact and completion of formal administrative action in accordance with 
the contract terms. 


Acting Comptroller General Elliott to the Federal Emergency Administrator 
of Public Works, January 27, 1937: 


Your letter of January 13, 1937, is as follows: 


Reference is made to contract no. ERPW 470.2, dated December 18, 1935, with 
the George A. Fuller Company, general contractor for the construction of the 

Parklawn project, no. H-1502, Milwaukee, Wisconsin. 

’ Bids for this work were opened October 29, 1935, contract awarded December 
13, 1935, and notice to proceed issued January 6, 1936, thereby establishing the 
completion date as December 5, 1936. The contractor immediately made nec- 
essary preparations to commence the work under his contract but due to un- 
usually severe weather and the project site being covered by a blanket of snow, 
the contractor was unable to perform any gainful work until April 9, 1936. He 
repeatedly filed notifications of delay as required by the contract. 

It is a fact that the nature of work at the start of a building construction 
contract is dependent entirely on weather conditions and the unusual severity 
of the winter of 1935-36 is generally recognized. ‘The site was blanketed by 
snow from the effective date of the notice to proceed until March 1. Official 
weather bureau records for Milwaukee show that for 30 days of this period 
the blanket was from 1 to 2 feet deep averaging approximately 18 inches, and 
for 28 days the temperature was below zero, the minimum being —21 degrees; 
they show further that the mean temperature for the early months of 1936 was 
considerably lower than the average for the preceding 5 years. Following this 
period the thawing resulted in such wet and soft ground that although occasion- 
ally attempts at excavation were made, work had to be abandoned and no 
appreciable progress was made until after April 9. 

The actual progress of the contract work after it was fully started was 
very satisfactory, there being every evidence that the contractor continuously 
and expeditiously exerted all reasonable effort to bring this work to early 
completion. This is evidenced by the fact that, although unable to do any 
gainful work prior to April 9, through his efforts 27 of the 76 buildings will 
be ready for occupancy by the Government approximately January 15, 1937, 
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an elapsed time of 282 calendar days, and the balance of the buildings are 
expected to be completed by February 15, 1937, or a total elapsed time of 312 
calendar days, whereas the original contract period allowed 335 calendar days. 

However, due to the contractor’s inability to gainfully start operations prior 
to April 9, 1936, certain outside yard and improvement work has been thrown 
into the winter of 1937, a period of the year not suitable for performing the 
type of work involved, such as concrete walks, roads, grading, et cetera, the 
last work normally performed under construction contracts, 

The contractor has agreed to permit the Government to occupy the various 
buildings upon completion and prior to final acceptance of the contract work, 
but before doing so he desires assurance that he will not be assessed liquidated 
damiuges because of noncompletion of the outside yard work. 

Although weather conditions during the next few months may permit in- 
termittent progress on outside work it is felt the interest of the Government 
will be best served by not forcing the contractor to rush the work under acverse 
conditions, which may result in the development of defects after the expira- 
tion of the guarantee period. The Government will suffer no disadvantage by 
the adoption of this policy as the related work of landscaping which is to be 
performed under another contract will not be completed until the latter part 
of 1937. 

It is reasonable to expect the frost will be out of the ground in Milwaukee 
approximately April 15 and that the outside -yard work under this contract 
can be completed 45 days thereafter or May 30, 1937. It is my recommendation 
that because of adverse weather conditions, a change order be issued estab- 
lishing a new completion date for this contract as May 30, 1937. 

Ordinarily my recommendations with respect to claims for additional time 
because of weather conditions encountered are not presented to you until 
completion of the contract, but in this case such procedure would result in 
the necessity of the certifying officer withholding such sums of money, equitably 
due, as would work an undue hardship upon the contractor. 

Please inform me if the issuance of a change order as outlined above will 
meet with your approval. 


The revised specifications on which bids were invited and sub- 
mitted for opening October 29, 1935, informed all bidders as follows: 

The work shall be commenced upon receipt by the contractor of notice to 
proceed and shall be completed within three hundred thirty-five (335) calen- 
dar days from the date of receipt by the contractor of such notice, in accord- 
ance with sec. 10 of the “Instructions to Bidders.” 

If written notice of acceptance of this bid is received by the contractor within 
sixty (60) days after the date of opening of the bids, the contractor shall, 
within ten (10) days thereafter, execute the contract with the United States 
of America in the form of United States Government form of contract, Hous- 


ing Division Form No. P. W. F. C. 1, in accordance with section II of the 
“Instructions to Bidders.” 


* * * * * * * 


Liquidated damages in the sum of two hundred and no/100 dollars ($200.00) 
will be assessed for each calendar day of delay, not excusable, pursuant to 
article 9 of Housing Division Form No. P. W. F. C. 1. 


Moreover, the advertised specifications, made a part of the for- 
mal contract, informed all bidders in detail as to necessary excava- 
tions and clearings, requirements of heating concrete mixes in cold 
weather, artificial temperature to be maintained for plastering, etc., 
and as to rejection and replacement of unsatisfactory work, and 
required bidders to visit the site of the work and inform themselves 
fully as to conditions under which the work was to be done. 

On December 13, 1935, the Assistant Federal Administrator of 
Public Works notified the George A. Fuller Co. as follows: 


Your bid, dated October 29, 1935, to furnish all labor and materials and 
perform all work required for the construction of the Parklawn Housing 
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Project No. H-1502, in Milwaukee, Wisconsin, in strict accordance with the 
specification, including Alternate No. 24, for the consideration of $2,238,500 
is hereby accepted by the Government. 


On January 3, 1936, the George A. Fuller Co. was notified by 
telegram—confirmed by registered letter of January 4, 1936—as 
follows: 

The contract for construction of Parklawn Housing Project, Milwaukee, Wis- 
consin, has been signed by the Administrator and you are hereby notified to 
proceed pursuant to contract dated December eighteenth, 1935. Starting date 
of contract will be considered as January sixth, 1936, and completion Gate as 
December fifth, 1936. You may proceed with operations on the site on the 


condition evidence of insurance protection will be corrected to conform with 
contract requirements as may be required. 


The formal contract of December 18, 1935, provides: 


The work shall be commenced upon receipt by the contractor of “Notice to 
proceed”, and shall be completed within three hundred thirty-five (335) calen- 
dar days after receipt by the contractor of such notice. 


All bidders were put on notice by the specifications as to the exact 
location and character of the work to be done and that the work 
described in the specifications would be for commencing in the winter 
of 1935-36 and might be for completing in the winter of 1936-37. 
There was no great disparity in the amounts of the several bids re- 
ceived, and it appears a liberal time allowance was made the success- 
ful bidder before notice to proceed was made “effective.” Whether 
or not this allowance was authorized under the terms of the con- 
tract is not for deciding at this time on the record presented, but it 
is not improbable that other bidders might have bid less had it been 
made clear in the invitation for bids that the effective date of notice 
to proceed would be fixed 24 days after date of award and 19 days 
after date of the formal contract. 

Aside from this, it is not understood that snow and freezing or 
subzero weather are unusual in the vicinity of Milwaukee during 
the months of January and February. Rather, it would seem gen- 
erally known that snow and freezing or subzero weather are nor- 
mally to be expected in the wintertime in the vicinity of Milwaukee, 
and although you state the subzero weather within the contract 
period was greater than normal for the early months of 1936, it is 
understood to be a fact, also, that unusually mild weather prevailed 
during the latter months of the year which also were within the 
contract period. It does not appear from the statement presented 
how much working time, if any, lost because of inclement weather 
was permitted to be made up under section 12 (a) of Bulletin No. 51, 
Federal Administration of Public Works, nor does it appear that 
the weather which did prevail throughout the contract period was 
sufficiently abnormal to cause any delays which would not have 
occurred had the weather been of the normal severity, which all 
bidders had reason to anticipate would prevail at the site of the 
contract work. 
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Much of the delay which your letter suggests as excusable by 
reason of unusually severe weather is stated merely as on the basis 
of your anticipation covering a future period of about 3 months. 
It is not perceived under what terms of the contract or upon just 
what theory such conjecture is deemed authorized to be indulged. 

There seem no specific findings of fact reported which would 
support a conclusion that the contractor suffered delays during the 
335 calendar-day period of the contract—or even up to the present 
time—which were excusable under the contract terms so as to permit 
of an extension of the completion date nearly 6 months—to May 30, 
1937. If, as a matter of actual fact, unusually severe weather pre- 
vailed causing delay which the usual severe weather for the time 
and place would not have caused no specific formal finding of fact 
is reported either as to the nature of the unusual severity, the period 
of its continuance or the period of delay actually attributable there- 
to. The conditions prevailing at the time of the spring thaw which 
you mention supposedly are not suggested as unusual or not reason- 
ably to be anticipated. 

While I do not find the matter you have presented is in a form 
now requiring my decision, if what you desire is my opinion, it may 
be said frankly that the limited findings which you state do not seem 
to establish that excusable delays occurred during the period of the 
contract and within its terms which would support an extension of 
the completion date nearly 6 months to May 30, 1937, or to any date 
beyond the period of 335 days from “receipt by the contractor of 
‘Notice to proceed.’ ” 

Article 9 of the contract provides, in pertinent part, as follows: 


* * * the Government may, by written notice to the contractor, terminate 
his right to proceed with the work or such part of the work as to which there 
has been delay * * *. If the Government does not terminate the right of 
the contractor to proceed, the contractor shall continue the work in which 
event the actual damages for the delay will be impossible to determine and in 
lieu thereof the contractor shall pay to the Government as fixed, agreed, and 
liquidated damages for each calendar day of delay until the work is completed 
or accepted the amount [of $200] as set forth in the specifications or accom- 
panying papers and the contractor and his sureties shall be liable for the 
amount thereof: Provided, That the right of fhe contractor to proceed shall 
not be terminated or the contractor charged with liquidated damages because 
of any delays in the completion of the work due to unforeseeable causes beyond 
the control and without the fault or negligence of the contractor, including, 
but not restricted to, acts of God, or of the public enemy, acts of the Govern- 
ment, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, 
and unusually severe weather or delays of subcontractors due to such causes: 
Provided further, That the contractor shall within ten days from the beginning 
of any such delay notify the contracting officer in writing of the causes of 
delay, who shall ascertain the facts and the extent of the delay and extend 
the time for completing the work when in his judgment the findings of fact 
justify such an extension, and his findings of facts thereon shall be final and 
conclusive on the parties hereto, subject only to appeal within 30 days, by 
the contractor to the head of the department concerned, whose decision on 
such appeal as to the facts of delay and the extension of time for completing 
the work shall be final and conclusive on the parties hereto. 








688 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


You will understand, of course, that what is said herein is without 
prejudice to the resubmission by you of any question on which my 
decision properly may be required after there have been specific 
findings of fact and completion of formal administrative action pre- 
cisely in accordance with the terms of the contract. H. F. Crook, 
Inc., v. United States, 270 U. 8. 4; Penn Bridge Co. v. United States, 
59 Ct. Cls. 892. The Court of Claims, in Sun Shipbuilding Co. v. 
United States, 76 Ct. Cls. 154, 193, declared with reference to state- 
ments like those set forth in your letter, that “so much of them as 
may by any stretch of the imagination be taken as representing a 
judgment of the contracting officer are under the rules of evidence 
inadmissible” to establish the rights of the contracting parties by 
reason of their lack of formality, etc. 


(A-82828) 


CIVILIAN RETIREMENT—TRANSFERS OF EMPLOYEES TO HIGHER OR 
LOWER AGE GROUPS 


Section 204 of the Economy Act of June 30, 1932, 47 Stat. 404, providing for 
automatic separation from service of civilian employees upon attaining 
the applicable retirement age and prohibiting subsequent appointments of 
such retired personnel, makes null and void administrative action under- 
taking to transfer an employee to a position the automatic retirement age 
for which is less than the age of the employee, and any service rendered 
after such transfer is invalid, the uniform retirement date act of April 23, 
1930, 46 Stat. 253, not validating such service for the remainder of the 
month after transfer. 

Where the illegal transfer of an employee from a position in a higher age group 
to another position in a lower age group in the same or different depart- 
ment or establishment after reaching the automatic retirement age pre- 
scribed by the Retirement Act for the lower age group is not corrected 
by subsequent administrative action, the purported transfer is in effect 
either an involuntary separation from service for consideration by the 
Civil Service Commission under section 7 of the Retirement Act or a vol- 
untary separation entitling to no annuity unless the employee is qualified 
for disability retirement under section 6 of the act. 

There is no present prohibition against the transfer of an employee from one 
position to another in different age groups at any time prior to the em- 
ployee attaining the age for automatic retirement from either group, and 
the Civil Service Commission is not authorized to refuse to consider a 
claim for annuity in such case based on automatic retirement solely be- 
cause the employee had been so transferred only a short time prior to 
reaching retirement age, but, if such transfers are not for the best interests 
of the service and employees, the matter is for correction by legislation 
or appropriate regulation approved by the President. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, January 27, 1937: 


Your letter of December 29, 1936, is as follows: 


In administering the Retirement Act as it applies to employees in depart- 
ments having positions in the three retirement age groups of sixty-two, sixty- 
five, and seventy years, respectively, the Commission is often faced with the 
problem of adjudicating the retirement claim of an employee who has been 
reassigned by the department from a position in a higher age group to another 
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position in a lower age group, either after the employee has reached the retire- 
ment age for the position to which reassigned or within a very short period 
of time prior to his reaching such retirement age. 

To illustrate: The Commission now has for adjudication the case of an 
employee who has served the major portion of his time in a position in the 70 
year group and at no time since the retirement law became effective has he 
served in any position in the sixty-two or sixty-five year group. After he had 
passed the age of sixty-five years and before reaching the age of 70 years the 
department transferred him to a position in the 65 year group. Another 
instance is that of an employee after serving for a long period of time, say 
twenty years, in a position for which the retirement age is sixty-two or sixty- 
five, is transferred or promoted before reaching such age to another position 
for which the retirement age is seventy. Before he reaches seventy years of 
age but after he has passed sixty-two or sixty-five, as the case may be, the 
department retransfers him to a position of the same age group, sixty-two or 
sixty-five, as that which he formerly occupied. Under these circumstances the 
employee having reached the retirement age for the position to which he was 
retransferred must be separated for superannuation at the end of the month 
in which the retransfer takes place (section 204, act of June 30, 1932; act of 
April 23, 1930). 

The questions arising out of this situation are: 

1. In view of the provisions of section 204 of the act of June 30, 1932, which 
would preclude the possibility of the employee’s rendering service for any 
appreciable length of time (in the absence of Presidential or congressional 
continuance), is it legally competent for a department to transfer an employee 
to a position for which he has already reached the retirement age? 

2. What general principle may be established as a guide for adjudicating 
retirement claims of employees who have been transferred from a position in 
a higher age group to another position in a lower age group, after or just before 
reaching the retirement age for the position to which retransferred? 

It may be pointed out that transfers of this kind have the effect generally 
of creating a right to immediate or nearly immediate retirement, or of in- 
creasing the annuity payable. Two inter-office memoranda which discuss the 
considerations and legal decisions involved in this matter are enclosed for such 
aid as they may be to your office in studying the questions presented. 


Section 204 of the Economy Act of June 30, 1932, 47 Stat. 404, 
provides: 


On and after July 1, 1982, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of 
the District of Columbia who shall have reached the retirement age prescribed 
for automatic separation from the service, applicable to such person, shall be 
continued in such service, notwithstanding any provision of law or regulation 
to the contrary: Provided, That the President may, by Executive order, 
exempt from the provisions of this section any person when, in his judgment, 
the public interest so requires: Provided further, That no such person here- 
tofore or hereafter separated from the service of the United States or the 
District of Columbia under any provision of law or regulation providing for 
such retirement on account of age shall be eligible again to appointment to any 
appointive office, position, or employment under the United States or the Dis- 
trict of Columbia: Provided further, That this section shall not apply to any 
person named in any act of Congress providing for the continuance of such 
person in the service. 


Under this statute any person either in or out of the Federal service 
is disqualified for employment by appointment, reinstatement, trans- 
fer, or otherwise, in a position the automatic separation from which is 
required by the retirement act to be at an age less than the age of 
the applicant for the position. 12 Comp. Gen. 341; 14 id. 527; id. 
865; 15 id. 55. 

The action of an administrative officer undertaking to transfer 


from a position in the group for which 70 years is prescribed as the 
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automatic retirement age, to a position in the group for which 65 or 
62 years is prescribed as the automatic retirement age, an employee 
who has attained the automatic retirement age fixed for the position 
to which the transfer is proposed, is null and void and any service 
rendered by the employee after transfer is invalid, the uniform re- 
tirement date act of April 23, 1930, 46 Stat. 253, cited by you, not 
having the effect of validating such service for the remainder of the 
month after transfer. Question 1 is answered in the negative. 

Referring to question 2, there appears no authority in the United 
States Civil Service Commission under the Retirement Act to enter- 
tain a claim for an annuity based on automatic retirement by an 
employee purported to be transferred from a position in a higher age 
group to another position in a lower age group in the same or differ- 
ent department or establishment after reaching the automatic retire- 
ment age prescribed by the Retirement Act for the position to which 
the transfer is purported to have been made. If the illegal action 
be not, corrected administratively by reinstatement or otherwise, the 
purported transfer is in effect either an involuntary separation from 
the service for consideration under the terms of section 7 of the 
Retirement Act, or a voluntary separation with no right to an 
annuity—assuming, of course, that the employee does not qualify for 
disability retirement under the terms of section 6 of the Retirement 
Act. If the employee has reached the age for voluntary retirement 
from the higher age group it is presumed the question would not arise. 

It is understood that under existing laws and regulations there is 
no prohibition against transfer of an employee from one position to 
another in different age groups at any time prior to the time the 
employee reaches the age prescribed for automatic retirement from 
the position in either group. This has permitted administrative off- 
cers to retard or to accelerate retirement of employees either for the 
benefit of the service or the employee. If this condition has not been 
for the best interests of the service and employees, it would appear 
to be for correction by legislation or by appropriate regulation 
approved by the President. But in the absence of a law or a regula- 
tion approved by the President prohibiting transfers between posi- 
tions in the different age groups within a prescribed period before 
the employee would reach retirement age in the position in which 
serving, it is the view of this Office that the Civil Service Commission 
would not be authorized to refuse to consider a claim for an annuity 
based on automatic retirement solely because the employee had been 
transferred to the position in a particular age group within a short 
period prior to the time he reached such age. Question 2 is answered 
accordingly. 
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(A-80455) 


TRANSPORTATION REQUESTS—STEAMSHIP TRAVEL FROM FOREIGN 
PORTS—USE WHEN COST IS IN EXCESS OF THAT OF PAYMENT 
IN FOREIGN CURRENCY 


Paragraph 17 of the Standardized Government Travel Regulations, as amended, 
approved by the President January 30, 1934, and December 10, 1935, 
would not appear to contemplate the mandatory use of transportation 
requests in foreign ports, either for travel between such ports on vessels 
of American registry or vessels of foreign registry having ports in the 
United States, or for travel on vessels of American registry between a 
foreign port and a port in the United States, where the cost to the United 
States of the transportation, if so obtained, would be in excess of the 
cost of procurement by payment in foreign currency. 


Acting Comptroller General Elliott to the Secretary of State, January 28, 1937: 
There was received your letter of October 31, 1936, as follows: 


Reference is made to your decision A-80455 of October 10, 1936, concerning 
the use of Government transportation requests when purchasing steamer 
transportation abroad. 

Before sending a circular instruction regarding this matter to all diplomatic 
and consular officers throughout the world, who have been authorized to 
issue Government requests, it would be appreciated if you will give a ruling 
on the following questions in order that there will be no misunderstanding 
as to when requests should be used: 

1. There are no American vessels available between Singapore and Hong 
Kong, but vessels of the N. Y. K. Line (foreign) having ports within the United 
States ply between these points. In cases of this kind and similar cases, 
should requests be used if acceptable by the foreign line, notwithstanding 
the fact that by purchasing the transportation in foreign currency the same 
transportation may be procured at a lower price? 

2. Vessels of American registry (Dollar Line) are available from Yokohama 
to Shanghai. Should Government requests be used for authorized travel be- 
tween these points, and all other similar cases, regardless of the cost in 
American currency, or should foreign currency be used to purchase the trans- 
portation in the event that by so doing the transportation may be procured 
at a lower price? 

38. American vessels (Dollar Line) are available between Shanghai and 
San Francisco. Your answer to question no. 2 will no doubt apply to question 
no. 3 also, but in order to be certain the same question is repeated. Should 
Government requests be used for authorized travel between these points, 
and all similar cases, regardless of the cost in American currency, or shoul 
foreign currency be used to purchase the transportation in the event that 
by so doing the transportation may be procured at a lower price? 


As was pointed out in the decision of October 10, 1936, paragraph 
20 of the Standardized Governmert Travel Regulations provides 
that transportation requests should be used, when practicable, to 
obtain all official transportation where the amount involved is $1 or 
more, and paragraph 17 of the said regulations defines a transporta- 
tion request as an order by proper authority upon the prescribed 
standard form, for specified passenger accommodations, for pre- 
sentation by persons traveling on official business “to transportation 
companies in the United States and steamship lines having ports 
within the United States” for exchange by them for such accom- 
modations, 
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It was said in the decision, following the wording of paragraph 
17, that these regulations do not contemplate the required use of 
transportation requests for foreign travel “except in the case of 
steamship lines having ports within the United States” and that 
where foreign travel accommodations “can be procured at a less cost 
by a cash payment in foreign currency there appears no mandatory 
requirement to use transportation requests.” 

Your present submission raises the further question as to the 
mandatory use of transportation requests in obtaining steamer trans- 
portation from steamship companies which operate to ports in the 
United States when the transportation is not obtained at such ports 
in the United States but at foreign ports where such transportation 
can be procured at a less cost by payment in foreign currency. The 
intent of the regulations as applied to this situation is not clear. 
Basically, the definition of transportation requests in paragraph 17 
of the regulations requires their use for obtaining accommodations 
from transportation companies “in the United States” and the 
addition of the phase “and steamship lines having ports in the 
United States” may well be viewed as relating to the procurement 
of steamer transportation at such ports in the United States, where 
no question could arise as to any difference in cost based on the 
medium of payment. At least, any contrary intent of the regulations 
in this respect is not so plain as to require a holding by this office 
that they contemplate the mandatory use of transportation requests 
in foreign ports where the use of such requests would increase the 
cost to the United States of the transportation obtained. 

Specifically, therefore, question 1 is answered in the negative; the 
first part of question 2 is answered in the negative and the last part 
thereof in the affirmative; and the tirst part of question 3 is answered 
in the negative and the last part thereof in the affirmative. 


(A-81829) 


CHECKS—LEGENDS—“UNREMARRIED WIDOW”—CASHING INDORSER’S 
LIABILITY 


Reclamation proceedings may be abandoned on checks, bearing the legend “as 
unremarried widow” and negotiated by the payee who bad previously re- 
married, issued several years after the remarriage of the payee, the error 
as to the status of the payee in such case being primarily administrative 
and not reasonably imputable to the indorsing banks. 


Acting Comptroller General Elliott to the Treasurer of the United States, 
January 28, 1937: 


Your letter of November 7, 1936, requests to be advised relative 
to the disposition of the amount of $270, reported reclaimed from the 
endorsers of 9 checks drawn in favor of Mrs. Bessie May Warner, 
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as unremarried widow of Alfonso E. Warner, and as unremarried 
widow of Alphonso E. Warner, and whether you are authorized to 
abandon reclamation on 18 other checks in favor of the same payee, 
it appearing that on March 11, 1929, or prior to the issuance of the 
checks, the payee remarried and the endorsing banks are resisting 
reclamation on the basis that said banks were not required to ascer- 
tain whether or not the payee was unremarried. 
The checks involved are otherwise described as follows: 


Drawn by— 


192173 | Mar. 2, 1933 $381. 72 | J. B. Schommer 
29079855 | Mar. 31, 1933 30. 00 d 
29228360 | Apr. 30, 1933 
29376717 ay 31, 1933 
29525066 | June 30, 1933 
12695024 

13215890 

13720682 

14231250 

14760093 

15220357 

15695290 

16164990 

16633643 

17101206 

17566913 

17978530 

1068369 

1594109 

2110865 

2634623 

5482450 

5995388 

6508952 

7028829 

7547606 

8065504 


You state that reclamation has been completed on the last nine 
checks listed above. 

By letter dated December 13, 1935, the Veterans’ Administration 
reported the circumstances involved in the negotiation of the checks 
as follows: 


A death compensation award was approved in favor of Mrs. Bessie May 
Warner, as unremarried widow of Alfonso E. Warner, authorizing payments at 
the monthly rate of $30.00, effective February 9, 1932, and payments were made 
in accordance therewith to inelude April 30, 1935, a total of $1,161.72. The 
award was cancelled for the reason that the payee remarried March 11, 1929, 
prior to date of filing claim, and the entire amount paid represents an overpay- 
ment on the account. 


All of the checks were endorsed in the name of the payee without 
the legend “as unremarried widow of Alfonso E. Warner” and it 
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appears that they were negotiated by the payee in the States of New 
York, Pennsylvania, and Connecticut after identification, except 
check no. 1068369, which appears to have been endorsed and negoti- 
ated by the payee’s sister, Mrs. Evelyn Williams, with the probable 
approval and consent of the payee. The Secret Service operative 
investigating the negotiation of check no. 1068369 has reported that— 

The payee in this case is a colored woman with little education and very 
illiterate. It appeared to me that if prosecution were brought against her 
sister, Mrs. Evelyn Williams, it would be a very difficult matter to obtain a 
conviction in this case because of the circumstances surrounding the negotiation 
of subject check and because of the demeanor which the payee would display if 
called as a witness against her sister. 

It does not appear that either of the two court cases cited in your 
letter in support of the theory that reclamation on the 18 
checks should be abandoned have any specific application to the 
present case. The case of Reardon’s Estate, 307 Pennsylvania State 
Reports 350, related to the endorsement of a nonnegotiable note, 
and the contention of the endorsing banks apparently is that the 
legend “as unremarried widow of Alfonso E. Warner” renders the 
checks nonnegotiable. This theory would appear to be the opposite 
of the holding in the other case cited, United States v. The Hamilton 
National Bank of Chattanooga, in which in a memorandum opinion 
filed April 11, 1936, the United States District Court at Chattanooga 
held in effect that the legend “as unremarried widow” of a named 
individual appearing on a Government check is nothing more than 
descriptio personae, or at most is ineffective to bring notice to a 
cashing endorser that it will not honor the check if the payee is not 
both the identical person and of the identical status of “unremarried 
widow.” The court also stated in part: 

If the drawer meant more than descriptio personae why did it not insert 
either in the face of the draft or on its back where it carefully directed as 
to the precision required of indorsers, “The drawer is not liable and will not 
pay this draft unless the payee is the unremarried widow”, etc., or some simi- 
lar stipulation out of the terms of which no question could arise? United 
States v. Liberty Ins. Bank, 26 Fed. (2nd) 493. 

It has been held by this office that this decision is not necessarily 
controlling in all cases of this class, but is for consideration only 
when cashing endorsers invoke it in reclamation proceedings and 
where the negotiation of any such check may take place in the 
territory embraced in that court’s jurisdiction. 

In the present case, however, it appears that the remarriage of 
the payee occurred in March 1929 and that the award under which 
the checks here in question were issued was not made until 1932. 
The error as to the status of the payee, therefore, was primarily 
administrative and not reasonably imputable to the endorsing banks. 
In the circumstances you are advised that reclamation proceedings 
on the first 18 checks may be abandoned and that credit will now 
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be allowed in your general account for payment made on such checks. 
A debt charge, however, will be raised on the books of this office 
against the payee for the amount involved and collection attempted 
as in other cases of indebtedness to the United States. With re- 
spect to amount reclaimed on the last nine checks listed above you 
are advised that the amount reclaimed should be deposited and cov- 
ered into the Treasury to the credit of the appropriation “04/5840 
Army and Navy Pensions, 1934 and 1935.” 

The file in the case is returned for your further action accord- 
ingly. 


(A-82819) 


DELEGATION OF AUTHORITY—ADMINISTRATIVE OFFICERS—EXPEND- 
ITURES FOR ILLUSTRATIONS, ENGRAVINGS, OR PHOTOGRAPHS 


The obligation imposed by the act of March 3, 1905, 33 Stat. 1213, upon the 
heads of departments and establishments to furnish personal certificates of 
the character set forth in said act in connection with expenditures from 
appropriations for printing and binding, for illustrations, engravings, or 
photographs, may not be delegated to a subordinate other than an assistant 
head authorized by statute to act in place of the head, and a prior deci- 
sion authorizing delegation to other subordinates in matters not involving 
the application of statutory provisions.requiring the exercise of judgment or 
discretion by a particular officer is no authority for such delegation in a 
case such as here involved. 


A eer General Elliott to the Secretary of the Treasury, January 


There has been presented to this office for audit before payment 
a voucher, administrative no. 3587, in favor of Williams & Heintz 
Co. for $223, covering the furnishing of paper, reproducing, and re- 
printing illustrations for the use of the United States Coast Guard in 
accordance with proposal of August 28, 1936, and acceptance thereof 
by the Public Printer, September 2, 1936. 

It appears the Public Printer was authorized by the Chief, Divi- 
sion of Printing, Treasury Department, to perform the work, and 
the voucher when first presented to this office for preaudit was re- 
turned without certification under date of November 21, 1936, for 
citation to the statute authorizing the Secretary of the Treasury to 
delegate the Chief, Division of Printing, to sign the requisition for 
the work, and, also, for a copy of the order delegating such authority. 
The voucher was later resubmitted accompanied only by a photostatic 
copy of the letter delegating the authority. The reply thus being 
incomplete, the voucher was again returned without certification 
on December 3, 1936, for the statute citation first requested, includ- 
ing, also, a request for the original copy of the order for illustra- 
tions signed by the Chief, Division of Printing. With the return of 
the voucher there was attached thereto a letter dated November 25, 
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1936, to the Public Printer from the Chief, Division of Printing, as 
follows: 


Your memoranda of November 23 and 24, 1936, return certificates covering 
illustrations on Treasury Requisitions 3009 and 236, respectively, because the 
Comptroller General asks citation to statute authorizing the Secretary of the 
Treasury to delegate authority to the Chief of the Division of Printing to sign 
such certificates, with a copy of the Secretary’s order delegating such authority. 

Herewith, in duplicate, please find notice dated November 24, 1936, by the 
Acting Secretary of the Treasury of the delegation of authority to the Chief 
of the Division of Printing to sign all requisitions, to certify to the necessity 
for illustrations, and to approve for payment all vouchers covering printing, 
and binding, and blank book work. This letter, in effect, is a restatement of 
Department letter to you under date of April 11, 1927, by Acting Secretary 
Ogden L. Mills, to the same purport. 

While the delegation of the authority in question is not based on statutory 
enactment, the principle involved has been sanctioned by the General Accounting 
Office heretofore. Comptroller General's letter of April 10, 1925 (Re A-—6002), 
copy herewith, states: 

“The impracticability of the Secretary or Assistant and Acting Secretaries of 
the Treasury Department approving and transmitting for direct settlement all 
claims against the Treasury Department and its bureaus and offices was under- 
stood and appreciated, and the necessity for the delegation of such authority 
was conceded. However, it was thought, and you were so advised, that the 
delegation of such authority to one of position below that of the chief of a 
bureau, or other corresponding unit, or to one delegated to act in his stead, 
was not in the interests of the United States.” 

That is to say, the Comptroller General concedes the propriety of the dele- 
gation of such authority to a chief of a bureau or other corresponding unit, 
and, in the Treasury Department, a division of the Secretary’s Office is a unit 
corresponding to a bureau. 


There was attached, also, a copy of the notice of November 24, 
1936, referred to in second paragraph of quoted letter, together with 
letter of July 1, 1936, signed by the Chief, Division of Printing, 
authorizing the work covered by the voucher. 

The act of March 3, 1905, 33 Stat. 1213, insofar as here material, 
provides as follows: 


* * * no part of the appropriations made for printing and binding shall 
be used for any illustration, engraving, or photograph in any document or 
report ordered printed by Congress unless the order to print expressly authorizes 
the same, nor in any document or report of any executive department or other 
Government establishment until the head of the executive department or 
Government establishment shall certify in a letter transmitting such report 
that the illustration is necessary and relates entirely to the transaction of 
public business. 


Where, as in this case, the law requires in specific terms the cer- 
tification by the head of the department, the authority to certify may 
not be delegated. The action may be only by the Secretary of the 
Treasury or an Under Secretary or Assistant Secretary authorized 
by law to perform any duty the Secretary may perform. -The act 
of March 3, 1905, supra, requires as a condition precedent—i. e., before 
the appropriation may be charged for the particular work—that there 
be furnished a certificate by the head of the department or establish- 
ment concerned stating specifically that “the illustration is necessary 
and relates entirely to the transaction of public business.” It is 
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obvious, therefore, that the obligation to furnish a certificate under 
the circumstances is one that may not be waived or delegated. 
In construing similar provisions in other statutes in which the 
authority to do or to authorize a particular thing is vested by statute 
in the head of the department or establishment, it has been uni- 
formly held that the head of a department may not delegate that 
authority to a subordinate other than an assistant head authorized 
by statute to act in place of the head. 3 Comp. Gen. 460; 7 id. 482; 
14 id. 5; id. 381; id. 601; 15 Comp. Gen. 171 and 763. The decision 
of this office A-6002, dated April 10, 1925, relied upon by the Chief, 
Division of Printing, as supporting the delegation of authority 
given to him in this matter, did not involve the application of 
statutory provisions requiring the exercise of judgment or discretion 
by any particular officer such as that required by the statute here. 
That decision, therefore, is no authority for the delegation of 
authority in question here. 

In view of the apparent misconception as to the requirements of 
the act, swpra, and the procedure to be followed with respect to 
expenditures thereunder, the voucher in favor of Williams & Heintz 
Co. will be certified for payment, if otherwise correct, and returned 
through usual preaudit channels, but with respect to all such expen- 
ditures hereafter, payment or credit will not be authorized unless 
the requirements of the law as herein construed are complied with. 

A copy of this decision is being furnished the Public Printer. : 


(A-83059) 


ADVERTISING—BIDS—EVALUATION—F. 0. B. DELIVERIES ON 
GOVERNMENT BILL OF LADING 


Advertised specifications for the furnishing of cement properly may require 
bids on the basis of f. o. b. Government destination, as well as f. o. b. point 
of bidder’s selection—factory or otherwise—-and where quotations are sub- 
mitted thereunder on basis of shipment on Government bill of lading with 
freight charge incurred by the Government to be deducted from the price 
bid, that bid is for acceptance which, having regard for land-grant or other 
advantages available in such connection, will result in the lowest net 
charge against public moneys. 


Acting Comptroller General Elliott to the Secretary of Agriculture, January 


There has been received your letter of January 14, 1937, as follows: 


Under date of December 23, 1936, bids were opened at the Brooksville, 
Florida, field station of this Department for 600 sacks of portland cement for 
use in C. C. C. camp A-1 at that point, quotations being requested f. o. b, 
Brooksville, Florida, and f. o. b. bidder’s shipping point. Responses from the 
following companies were received: 

Lone Star Cement Co., 1812 Comer Bldg., Birmingham, Alabama. 

Pennsylvania Dixie Cement Corporation, 1410 Rhodes Haverty Building, 
Atlanta, Georgia. 
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Universal Atlas Cement Company, 630 Brown-Marx Building, Birmingham, 
Alabama. 


Alpha Portland Cement Company, 1202 Webb Crawford Building, Birming- 
ham, Alabama, 

Lehigh Portland Cement Company, 2019 Sixth Avenue North, Birmingham, 
Alabama. 

Florida Portland Cement Company, 305 Morgan Street, Tampa, Florida. 

All of the above companies bid under item 1, f. o. b. Brooksville, Florida, 
6244¢ per sack. Under item 2 all of the bidders except the Florida Portland 
Cement Company quoted $0.5964775 per sack, and the Florida Portland Cement 
Company quoted $0.59647 per sack, as a destination cost price to the Govern- 
ment for shipment on Government bill of lading. All of the above companies, 
with the exception of the Florida Portland Cement Company, quoted prompt 
payment discounts of 2%4¢ per sack. All of the bidders have attached riders 
to their bids explaining in detail that their offers under the item 2 price mean 
that the shipments are to move on Government bills of lading but that the 
amount of freight incurred by the Federal Government may be subtracted 
a the above mentioned destination cost in determining payment to be made 
to them. 

The bids of all the companies except the Florida Portland Cement Company 
are therefore identical in price and their quotations under item 2 are the 
lowest prices available to the Government under the solicitation. 

However, in view of General Accounting Office settlement number 0428423, 
in the accounts of Major E. C. Morton, Finance Department, U. 8S. Army, under 
date of December 3, 1936, by reason of which the Lone Star Cement Corpora- 
tion suffered a disallowance of $88.83, under apparently similar circumstances 
for the reason that otherwise it would have benefited by a land grant de- 
duction to which the Government was entitled, your decision is requested as 
to whether or not item 2 of one of the five low bidders should be accepted 
in the present case or whether the Department should accept the destina- 
tion price under item 1 of one of the five companies. In the event that you 
believe that any change in the Government form of advertising for this com- 
modity should be made, your advice as to a preferred form will be appreciated. 

The bid file of the instant case is enclosed for your information. As there 
is urgent need for the cement, your early decision will be appreciated. 


The decisions of this office have been to the effect that cost of de- 
livery is always a matter for consideration by the Government in 
determining which is in fact the lowest bid received. 10 Comp. Gen. 
402. And in order that this may be accomplished, the advertisement 
for bids should provide for submission of bids f. 0. b, Government’s 
destination and f. o. b. point of bidder’s selection—factory or other- 
wise—so that the Government, having regard for land-grant or other 
advantages available in such connection, may accept that bid which 
will result in the lowest net available charge against public moneys. 

It appears that in this case bids were requested as required by the 
decisions of this office, and in submitting their bids each of the bid- 
ders quoted a price with the understanding that the cement should 
be shipped on Government bill of lading and that the amount of 
freight incurred by the Government should be deducted therefrom. 
There would appear to be no objection to the submission and consid- 
eration of bids on such a basis. 

Answering your question specifically, you are advised that the only 
bid which may be accepted in this instance is the one which would 
result in the lowest net charge against public moneys considering 
cost to Government of effecting delivery. 

The papers are returned. 
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(A-83095) 


CONTRACTS—AWARD SUBSEQUENT TO BIDDER’S LIMITATION 
PERIOD—LIABILITY FOR INCREASED COSTS BECAUSE OF BIDDER’S 
DEFAULT 


There being no binding contract where award is made subsequent to the ex- 
piration of period for award specified in the bid, there is no legal basis 
for charging said bidder with excess cost incurred in obtaining the services 
involved elsewhere because of the bidder’s failure to perform. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, January 28, 1937: 


There has been received a letter dated January 16, 1937, from the 
purchasing and property officer, Federal Housing Administration, 
as follows: 




















































Under date of November 24, 1936, we informed the Mayflower fireproof ware- 
houses of 6131 Northwest Highway, Chicago, Illinois, that we were prepared 
to make award to their organization for services in connection with the re- 
moval, pick-up, hauling and storage of repossessed equipment within the city 
of Chicago and fifty-mile radius thereof, since the proposal submitted by ihem 
in keeping with our invitation 209-A was the lowest of the five bids received. 
We attach hereto original of the proposal submitted, together with a summary 
of all the bids received and copies of the correspondence we have had with 
regard to the pending award. No response has been made to our letters and 
telegrams. 


There being an urgent need within the area referred to for the services 
outlined in the contemplated contract, we were required to engage the Lincvln 
Warehouse Corporation of Chicago to make emergency pick-ups for us. We 
are entering into a formal contract with this company which will be forwarded 
to you as soon as the required performance bond forms are received. The 
contract with the Lincoln Warehouse Corporation is for supplying the services 
required for which the Mayflower warehouses were in default. 

The proper procedure, in the event a bidder on such contracts as 
here involved fails, after acceptance of its bid to furnish the re- 
quired bond, is to advise the successful bidder that, unless the bond 
be furnished within a specified number of days, the services will be 
obtained from another source as the interests of the Government may 
require and that any increased cost incurred because of the default 
will be charged to the said defaulting contractor’s account. See 8 
Comp. Gen. 588, 590. It is to be observed in this case, however, that 
the bids were opened October 15, 1936, and the bid of the Mayflower 
Fireproof Warehouses specifically provided that acceptance must be 
within 5 days after the opening of the bids. There is nothing in 
the record before this office to indicate that the said bid was accepted 
within the time limit so specified, or that it was ever accepted. In 
this connection it is noted that the purchasing and property officer, 
by letter dated November 24, 1936—40 days after the opening— 
advised the bidder as follows: 






We are prepared to make award to your organization for services in con- 
nection with the removal, pick-up, hauling, and storage of repossessed equip- 
ment within the city of Chicago, and 50 mile area thereof for all items. 

In accordance with the specifications subscribed to by you, a performance 
bond of $1,000 is to be posted in favor of the Federal Housing Administration 
before contract will become operative and we inclose herewith a number of 































700 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


official forms which the bonding company is to use in executing the formal 
surety. These forms are to be returned to us in triplicate. 

In the absence of any showing that an award was made to the 
said bidder within the 5-day period, there would, of course, be 
no binding contract and no legal basis for charging the said bidder 
with any excess cost incurred by reason of failure to perform. Ac- 
cordingly, on the basis of the record now before this office, it must 
be held that because of the apparently inexcusable delay in accept- 
ance of the low bid, there is no liability on the part of the said 
Mayflower Fireproof Warehouses to the United States by reason of 
said transaction. 


(A-83169) 


CONTRACTORS—RELIEF—INCREASED COSTS—COMPLIANCE WITH 
CONSTRUCTION INDUSTRY CODES OF FAIR COMPETITION 





The original code of fair competition for the construction industry and supple- 
mental codes for chapter XXII and sub-chapters II-B and II-C, having 
excepted from their provisions all contracts entered into prior to their 
respective effective dates, compliance therewith in performing the class of 
contracts with which the act of June 16, 1984, 48 Stat. 974, deals was not 
required, and increased costs because of such compliance would not be 
allowable, but as to other supplemental codes in connection with which 
there was no such specific exception, claims for increased costs under said 
act by reason of compliance with such codes should be administratively 
developed and transmitted to the General Accounting Office with adminis- 
trative report and recommendation. 


Acting Gasptegner General Elliott to the Secretary of the Treasury, January 
28, 1937: 


‘There has been received in reference to a claim under the act of 
June 16, 1934, 48 Stat. 974, your letter of November 16, 1936, wherein 
‘it is stated: 


* * * Your attention is called in this connection to the fact that article 1 
of the construction industry code of fair competition provided that “the provi- 
sions of this code shall apply to the entire industry * * * exclud- 
ing * * * contracts entered into prior to the effective date.” Section 10 
of article 2 of the code stated that “the term ‘this code’ as used herein shall 
mean and include * * * all chapters from time to time included 
herein * * *”. The plumbing contracting and the heating, piping, and air 
conditioning codes constituted chapters 10 and 16, respectively, of the construc- 
tion code. It would therefore appear that claimant was not compelled to com- 
ply with the provisions of the supplementary codes. However, in view of the 
fact that it did so comply, it is considered fair and equitable that it be reim- 
bursed therefor. A contrary holding would result in penalizing claimant for 
refusing to take advantage of an exception in its favor in order that it might 
fully cooperate with the National Industrial Recovery Act and, more particu- 
larly, with the codes established pursuant thereto. 

(In view of the fact that this Department has for consideration several 
claims involving this very point, that is, whether increased costs incurred by 
reason of compliance with the supplementary codes of fair competition for the 
construction industry in the performance of contracts entered into prior to the 
effective date of the parent code are proper for allowance under Public Act 
369, your early decision thereon (prior to the settlement of the instant claim) 
is respectfully requested.) 
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To come within the terms of the cited act of June 16, 1934, the con- 
tract would have to be entered into prior to August 10, 1933, and the 
other conditions of the statute satisfied. The records show that the 
code of fair competition for the construction industry, known as 
chapter 1, approved January 31, 1934, and effective March 2, 1934, 
established certain general provisions for the construction industry, 
as therein defined, with provision for subsequent incorporation of 
supplementary chapters, with more specific provisions for the several 
functional divisions of the industry. 

The original code, chapter I, provided in part under article I as 
follows: 


The provisions of this code shall apply to the entire industry as hereinafter 
defined, excluding operations therein undertaken in accordance with bona fide 
bids made not more than sixty (60) days prior to the effective date, or contracts 
entered into prior to the effective date; * * 


This provision is clear and unambiguous; it needs no interpretation 
or elaboration. The code clearly and expressly excepts from its pro- 
visions all contracts entered into prior to its effective date, which of 
course includes that class of contracts as to which the act of June 16, 
1934, authorizes relief. Obviously, therefore, there can be no allow- 
able increased cost as a result of complying with the original 
construction code. 

The Construction Code, chapter I, also provided under article IT, 
section 10, as follows: 


Sec. 10. The term “this code” as used herein shall mean and include, unless 
the context clearly indicates otherwise, all chapters from time to time included 
herein, together with any modifications or amendments thereto. 


It was further provided, in part, under chapter I, article VIII, sec- 
tion 5, in connection with additional chapters of the code, as follows: 

Upon approval by the President, such chapter shall become an integral part 
of this code the same as if originally included herein, but any exceptions therein 


to the general provisions of this code sball apply only to the members of the 
division, or subdivisions of the industry to which such chapter pertains. 


It appears therefore that, upon approval by the President, addi- 
tional chapters of the construction code were incorporated in the 
original code and made a part thereof and that the provisions of the 
general code, chapter I, were applicable to such additional chapters 
in the absence of conflict as to any of the provisions. It is necessary 
to determine therefore whether the supplementary codes for the 
chapters subsequently added conflicted with the original code, chap- 
ter I, insofar as concerns the application of the provisions thereof 
to contracts entered into prior to the effective date of the original 
code. 

Supplement no. 1 to the construction code which set up a code for 
chapter II covering the general contractors’ division of the construc- 
tion industry, approved February 17, 1934, and effective on the thir- 
tieth day thereafter. No mention is made therein as to its application 
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to contracts entered into prior to the effective date of the parent code. 
In this respect it does not therefore appear to conflict with the parent 
code. Article VI of the code for chapter II does, however, make 
reference to the original code, chapter I, as follows: 
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The mandatory provisions required by the act, and all other of the provisions 

contained in chapter I of this code (approved January 31, 1934), except as 
otherwise provided in this chapter II, apply with like force and effect within 
this division of the construction industry, as if incorporated herein. 
Similar provisions appear in all of the supplementary codes for the 
additional chapters included in the Construction Code. None of the 
supplementary codes for the additional chapters included in the 
parent code mention their application to existing contracts with the 
exception of those for chapter X XII and subchapters II-B and II-C 
which specifically exclude contracts entered into or operations under- 
taken prior to the effective date of the respective supplementary 
codes. These latter specific exclusions do not appear sufficient to 
justify a conclusion that in the absence of such specific exclusion no 
contracts or operations are excluded. Obviously, insofar as chapter 
XXII and subchapters II-B and II-C are concerned, compliance 
therewith in performing the class of contracts with which the act 
of June 16, 1934, deals was not required and increased costs would 
not be allowable. Nor is it believed, in view of the provisions herein- 
before cited, that compliance with the supplementary codes for the 
other chapters was required in the performance of contracts entered 
into prior to the effective date of the original code. 

Since the original code excluded contracts entered into prior to 
its effective date, there appears no reason why those parties who 
sponsored that code, and were subject thereto, would include all con- 
- tracts in the supplementary codes thereafter approved. In this con- 
nection attention is invited to the fact that chapter II for the general 
contractors’ division was approved on February 17, 1934. It is espe- 
cially unlikely that this supplementary code would include all con- 
tracts since the general code, approved but seventeen days prior 
thereto, excluded contracts entered into prior to March 2, 1934. 
While other supplementary codes were approved at a much later date 
the language used therein is almost identical with that used in chap- 
ter II insofar as the application of the provisions of chapter I is 
concerned, with the exception of the one chapter and two subchapters 
mentioned above. 

That is to say, the code of fair competition for the construction 
industry as approved and its several chapters as afterwards approved 
did not require compliance on the part of contractors with such codes 
as to contracts entered into prior to the effective date thereof or 
operations undertaken in accordance with bona fide bids made more 
than 60 days prior to such effective date. However. in those in- 
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stances where the contractors or subcontractors were at that time 
complying with the President’s reemployment agreement and the 
claim is for increased costs by reason of such compliance under the 
act of June 16, 1934, such claim should be administratively developed 
and submitted to this office with administrative report and recom- 
mendation with respect to the increased costs resulting from compli- 
ance with the President’s reemployment agreement. 
You are advised accordingly. 


(A-83073) 


OFFICERS AND EMPLOYEES — “EXPERTS” — QUALIFICATIONS, AP- 
POINTMENTS, DUTIES, AND SALARIES—JURISDICTION OF CIVIL 


SERVICE COMMISSION, APPOINTING AGENCIES, AND GENERAL 
ACCOUNTING OFFICE 


Where a statute expressly excepts “experts” from the provisions of either the 
civil service laws and regulations, or the Classification Act, as amended, 
or both, it is primarily the duty and responsibility of the administrative 
office concerned and the Civil Service Commission to determine whether 
a particular position, or class of positions, falls within the exception, the 
jurisdiction of the General Accounting Office, insofar as the Classification 
Act, as amended, is concerned, being that of determining in the audit of 
the pay rolls involved that the salary paid conforms with the salary range 
prescribed by law and regulation, and, where it appears necessary, that 
the duty performed by the employee is that embraced in the position 
designated on the pay roll. 

The various Government departments and establishments need not present 
each proposed appointment as an expert, after initial approval by the 
Civil Service Commission, to the General Accounting Office for final 
approval, but it will be sufficient if notation as to the Commission’s 
approval is placed on the pay roll, subject to post audit in this respect. 
16 Comp. Gen. 250, amplified. 

The term “experts” as used in statutes excepting “experts” from the operation 
of the Civil Service Act alone, or from the Civil Service Act and the 
Classification Act, refers to both positions and persons, the position to be 
such as can be satisfactorily filled only by an expert, and the person 
appointed to be such an expert. 

When an administrative office and the Civil Service Commission cannot agree 
as to whether the duties of a position require the services of an expert, it 
would appear that the determination of the Commission should prevail, 
but the responsibility of selecting qualified personnel, after a determina- 
tion of need of expert services, and the fixing of salary rates where not 
governed by the Classification Act, as amended, is that of the adminis- 
trative office concerned. 

An “expert” appointed without regard to the Civil Service Act and rules may 
not, immediately upon appointment, or thereafter, be assigned to work 
of a position in the competitive classified service. 

An “expert” appointed without regard to the Classification Act, as amended, 
and with salary fixed accordingly, may not be assigned to duties and 
responsibilities that would cause his position to fall under said act. 

The prescribing of a minimum salary rate applicable to all Government agencies 
for positions requiring the services of an expert would appear inadvisable 
and impractical in view of the wide diversity of duties and agencies in- 
volved, requiring in some cases training or experience in some specialized 
field only, rather than general educational or professional qualifications 
and there being also for consideration whether positions properly requiring 
the appointment of “experts” upon the initiation of a particular activity 
may not be regarded later 4s not requiring such appointments with respect 
to the subsequent filling of vacancies. 
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The descriptive phrase relative to “experts” appearing in 14 Comp. Gen. 70, 71, 
as those “who are not, generally, obtainable under operation of the civil 
service laws and regulations”, has reference to a situation in which, on 
account of the restricted field of qualifications required, and the consequent 
small number of qualified persons available, the Civil Service Commission 
may determine that it would be very difficult, if not impossible, to secure 
a sufficient number of eligibles through civil service examinations. 

The term “expert” as used in legislation excepting such positions and personnel 
from the generally applicable appointment and salary limitations has 
reference generally to positions in a temporary consultant or advisory 
capacity but does not preclude employment on a permanent basis in a 
proper case. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, January 29, 1937: 


Your letter of January 12, 1937, is as follows: 


In the administration of the Civil Service Act of 1883 and the Classification 
Act of 1923, as amended, the Commission frequently encounters perplexing 
problems due to the numerous existing statutes which except “experts” from 
one or both of these basic personnel] acts. Clearly, the meaning of the term 
“expert”, as used in excepting legislation, is important in civil service adminis- 
tration, because on that meaning depends the question whether or not, in 
individual case after individual case, the person involved may be appointed 
and/or compensated at the discretion of administrative officers, instead of in 
accordance with the Civil Service Act and/or the Classification Act. 

The term “expert”, when used legislatively to designate an exception from 
the Civil Service Act and/or the Classification Act, is not a precise expression. 
Except in rare instances, it is used without further definition, description, or 
condition, and no express provision is made for any participation by the Civil 
Service Commission in deciding the proper interpretation of the term or in 
passing upon expert appointments or salaries. The possibility of wide differ- 
ences in interpretation and application, which is inherent in the term itself, is 
obviously serious in the absence of some type of authoritative control in 
individual cases. 

The importance of the interpretation of the term “expert” under these cir- 
cumstances is indicated by the fact that exceptions under this designation occur 
in many statutes. The principal examples are cited as follows: 

Exemptions of “experts” from the Civil Service Act and the Classification 
Act: 

Agricultural Adjustment Administration, title I, sec. 10 (a), 48 Stat. 37, May 
- 12, 1983; sec. 18, act of February 29, 1936, Pub. No. 461, 74th Cong. 

Federal Communications Commission, sec. 5, Pub. Res. no. 8, March 15, 1935. 

Federal Farm Board (now Farm Credit Administration), sec. 4, 46 Stat. 13, 
June 15, 1929. See schedule B, subdivision XII, par. 2, of the Civil Service 
Rules. 

Federal Power Commission, sec. 310, Pub., No. 333, 74th Cong., August 26, 
1935. 

National Archives, sec. 168d, Pub., No. 447, 74th Cong., February 14, 1936. 

National Park Service, 47 Stat. 705, July 19, 1932; sec. 3, Pub., No. 287, 74th 
Cong., August 20, 1935; 48 Stat. 885, March 2, 1934. 

Rural Electrification Administration, sec. 11, Pub., No. 605, 74th Cong., May 
20, 1936. 

Securities and Exchange Commission, sec. 4 (b), 48 Stat. 885, June 16, 1934; 
sec. 31, Pub., No. 333, 74th Cong., August 26, 1935. 

Treasury Department, sec. 917 (a), Revenue Act of June 22, 1936. 
ste S. Maritime Commission, sec. 201 (e), Pub., No. 835, 74th Cong., June 29, 

Exemptions of “experts” from the Civil Service Act only: 
on aie Alcohol Administration, sec. 501 (c), Pub., No. 815, 74th Cong., June 

, 1936. 

Federal Trade Commission, 38 Stat. 718, September 26, 1914. 

Labor Department, sec. 4, act of June 30, 1936, Pub., No. 846, 74th Cong. 

National Mediation Board, sec, 4, Third, 48 Stat. 1193, June 21, 1934. 
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Social Security Board, title VII, sec. 703, act of August 14, 1935, Pub., No. 271, 
74th Cong. 

Tariff Commission, sec. 701, 39 Stat. 795, September 8, 1916. 

Thus this method of excepting positions from the general personnel laws of 
the Government is sufficiently widespread to make it desirable that practices 
and interpretations under that method be as uniform and as specific as possible. 

Reference is made to the following decisions of your office: 11 Comp. Dec. 
806; 13 Comp. Gen. 199; 14 Comp. Gen. 70; 16 Comp. Gen. 250. In particular, 
the decision last cited, rendered on September 15, 1936, to the Rural Electrifica- 
tion Administration, indicates the part to be played by the Commission in ex- 
pert appointments outside the scope of both the Classification Act and the Civil 
Service Act. It holds (quoting from the syllabus) that “the matter as to 
whether persons employed by the Rural Electrification Administration may be 
appointed as ‘experts’ * * * is for consideration by the Civil Service 
Commission before presentation to the General Accounting Office for final 
determination.” In the body of the decision (page 251), after reference to 
prior decisions, appears the following: 

“These decisions were intended to state the general rules for the guidance of 
administrative officers and the United States Civil Service Commission. Your 
submission does not disclose whether the matter of these particular appoint- 
ments has been taken up with the Civil Service Commission and whether that 
Commission has concurred in your view that the positions referred to are of a 
class requiring the services of ‘experts’ and that the qualifications of the pro- 
posed appointees are such as to entitle them to be appointed as ‘experts.’ Ac- 
cordingly, it is suggested that you ascertain the views of the Civil Service Com- 
mission with respect to these matters before presenting same to this office for 
final determination.” 

The Commission has consistently endeavored to cooperate with the various 
executive agencies in making appointments properly to excepted expert positions. 
For example, agreements have been reached under which the Securities and 
Exchange Commission, the Social Security .Board, the Federal Power Commis- 
sion, and the Treasury Department (under section 917 (a) of the Revenue Act 
of 1936) make appointments to such positions, excepted by statute from the 
Civil Service Act and rules, only after approval by the Civil Service Commis- 
sion. In addition, the Federal Power Commission and the Treasury Depart- 
ment have agreed to request advisory classifications of such positions under 
the Classification Act of 1923, from which the expert positions in question are 
legislatively excepted. Experts in the Social Security Board are subject by law 
to the Classification Act. 

In the course of its work along these lines, several questions of procedure 
and interpretation have arisen upon which your advice is requested. These 
questions, for convenience, may be presented as follows: 

1. (a) Does your decision of September 15, 1936, 16 Comp. Gen. 250, con- 
template that in the course of day by day administration, the various depart- 
ments and agencies are required, after initial approval of expert appointments 
by the Commission, to present each individual case to the General Accounting 
Office for final approval before the appointment is made; or (b) will it be 
sufficient for the purposes of your office if notations as to the Commission’s 
approval are placed on the department’s pay rolls, subject to post-audit in 
this respect? 

2. Where a statute excepts “experts” from the operation of the Civil Service 
Act alone or from the Civil Service Act and the Classification Act, does the 
term refer only to persons or does it include positions? 

We suggest the following view for consideration: 

In passing upon expert appointments two distinct decisions are involved. 
The first is that the position, as such, is an expert position, i. e., it is com- 
posed of duties and responsibilities peculiar to the specialized functions for 
the performance of which the organization was created and of a caliber 
definitely requiring expert qualifications on the part of any incumbents, and 
therefore is available for an excepted appointment. The second is that 
the person proposed for such excepted appointment possesses these expert que". 
fications in the specialized type of work represented in that position. Favor- 


able decisions on both points are prerequisite to any proper expert appoint- 
ment. 


1184"—37——-45 
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8. Does your decision of September 15, 1986, 16 Comp. Gen. 250, apply in 
both of the following types of cases: (a) Where “experts” may be appointed 
without regard to the Civil Service Act and rules, and compensated without 
regard to the Classification Act of 1923, as amended; and (b) where “experts” 
may be appointed without regard to the Civil Service Act and rules but 
shall be compensated in accordance with the Classification Act of 1923, as 
amended? 

There appears to be some doubt as to whether the Commission has a 
definite authority and responsibility when “expert” positions are excepted 
from the Civil Service Act only and not from the Classification Act, as in 
the case of the Federal Trade Commission, the Tariff Commission, and the 
Social Security Board. It is important to know whether in such cases the 
Commission’s authority depends upon the possibility of arriving at administra- 
tive agreements with the departments, or whether it is derived from law. 

The Commission believes that this question should be answered in the 
affirmative. The following description of the authority of the Commission 
is suggested for consideration: That of determining, subject to submission for 
the review of the general law officers of the Government, (1) whether a given 
position or class of positions is (a) within the purview of the Classification 
Act of 1923, as amended, salaries of incumbents to be fixed accordingly, or (b) 
within the purview of an excepting “expert” clause, salaries of incumbents to 
be fixed at the discretion of administrative officers; and (2) whether a given 
position or class of positions is (a) within the purview of the Civil Service 
Act and rules, incumbents to be appointed in accordance therewith, or (b) within 
the purview of an excepting “expert” clause, incumbents to be selected and 
appointed at the discretion of appointing officers. 

4. May the department appoint, without regard to the Civil Service Act and 
rules, a person who possesses expert qualifications and immediately or some- 
time later assign him to the work of a position in the competitive classified 
service? 

5. May the department appoint, without regard to the Classification Act of 
1923, as amended, a person who possesses “expert” qualifications, fix his 
salary without regard to such act, and assign him to duties and responsibilities 
that would cause his position to fall under the Classification Act? 

The Commission believes that questions 4 and 5 should be answered in the 
negative. 

Positions not regarded as excepted “expert” positions are not available for 
the employment of “experts” either through original entrance to the service or 
through reassignment. Persons appointed as “experts” must be assigned to 
“expert” positions initially and may not be reassigned to positions within the 
scope of the basic personnel laws, but only to other excepted positions and 
then under the same procedure as for original appointment thereto. Any other 
view would clearly permit open violations of the Civil Service Act or the 
Classification Act or both, : 

6. As a practical device in passing upon expert appointments under the 
agreements mentioned herein (and also in passing upon expert appointments 
in the Farm Credit Administration under schedule B, subdivision XII, par. 2 
of the civil service rules), the view has been taken that no position is of suffi- 
ciently high grade to require “expert” qualifications within the meaning of this 
discussion unless its duties are sufficiently difficult or complex to warrant 
appraisal in CAF-9 or P-3 (the $3,200-$3,800 grade) under the allocation 
standards of the Classification Act, as amended. Is this a reasonable minimum 
level or is there sufficient similarity between the term “experts” and the terms 
“consulting specialist”, P-6, “professional consultant”, P-7, and “technical con- 
sultant”, CAF-14, used in the grade definitions of the Classification Act, to war- 
rant changing this minimum level to P-6 or CAF-13? 

Attention is invited to your decision of January 18, 1934, 13 Comp. Gen. 199, 
200, wherein an example of an expert appointment was given as “technical agri- 
cultural experts employed as consultants or on special assignments.” Also, 
there is for consideration the fact that the Commission and the Department of 
Agriculture are in the process of completing an agreement fixing $5,600 as the 
minimum rate below which a position will not be considered an “expert” posi- 
tion under the provisions of sec. 10 (a) of the Agricultural Adjustment Act. 
This agreement arose out of a request by your office some time ago that the 
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Commission look into the matter of expert appointments in the Agricultural 
Adjustment Administration. 

Guidance on this question would be appreciated. 

7. In your decision of July 25, 19384, 14 Comp. Gen. 70, 71, one of the descrip- 
tive phrases relative to “experts” refers to them as persons “who are not, gen- 
erally, obtainable under operation of the civil-service laws and regulations.” 
Is it a correct understanding that this clause refers to a situation in which, on 
account of the restricted field of qualifications required, and the consequent 
small number of qualified persons available, the Commission believes that it 
would be very difficult, if not impossible, to secure a sufficient number of 
eligibles through civil service examinations? 

The Commission believes that this question should be answered in the 
affirmative. 

§. Does the term “experts” as used in excepting legislation include only 
those who are employed for consulting or advisory service or for special assign- 
ments, of only temporary duration in any case, or may it cover permanent, 
regular, full-time employments, including positions in the regular organizational 
structure of a Government agency? 

Guidance on this question would be appreciated. 

If the Commission can be of any additional assistance to your office in your 
study of these questions we shall be glad to be of service. 

Where a statute expressly excepts “experts” from the provisions 
of either the Civil Service Laws and Regulations or the Classifica- 
tion Act as amended, or both, it is primarily the duty and responsi- 
bility of the particular administrative office concerned and the Civil 
Service Commission to determine whether a particular position or 
class of position falls within the exception. The jurisdiction of this 
office, insofar as the Classification Act as amended is concerned, ex- 
tends to determining in the audit of pay rolls that the salary paid 
to an employee conforms with the salary range prescribed by law and 
regulation for the particular position to which the employee has been 
assigned, the fact to be assumed, of course. that the employee actually 
performs the class of duty embraced by the position designated on the 
pay roll. But where there is reason to believe that the latter is not 
the case then it becomes the duty of this office to question the pay- 
ment in the audit. Question 1 (a), therefore, is answered in the 
negative and the procedure suggested in question 1 (2) will be suffi- 
cient for the purposes of this office. 

With respect to question 2, you are advised that the term “ex- 
perts” refers to both positions and persons. It must appear that the 
position can be satisfactorily filled only by an expert and that the 
person appointed to the position is such an expert. 

_ Referring to question 3, as above stated this office is concerned 
primarily with the determination as to whether the salaries paid 
are in compliance with the Classification Act as amended. How- 
ever, the decision cited in question 3 should be of assistance to the 
Commission in considering both types of cases described. Referring 
to your comments following the statement of question 3, it is the 
view of this office that when the administrative office and the Com- 


mission cannot agree, the determination of the Commission as to 
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whether the duties of a position or class of positions do or do not 
require the services of experts should prevail. But when the Com- 
mission determines that the duties of a position require it to be 
filled by an expert, it then becomes the duty and responsibility of 
the administrative office to select a person having the qualifications 
necessary to fill the position, and, when the employment of experts 
is excepted from the terms of the Classification Act as amended, also, 
to fix the salary of the employee so selected. 

Questions 4 and 5 are answered in the negative. 

Referring to question 6, I doubt the practicability of attempting 
to prescribe a minimum salary rate—applicable to all services—for 
positions requiring the services of an expert. While in most activi- 
ties of the Government a position the duties of which would not jus- 
tify a rating as high as P-6 or CAF-13 would not require the services 
of an expert, it is conceivable that especially in some of the newer 
activities, there might be positions the duties of which would require 
employees having training or experience in some specialized field 
rather than general educational or professional qualifications and 
whose services would not justify a salary of more than $3,200 to 
$3,800. Consequently, it is believed there can be no hard and fast 
rule in this respect. Also, it may be that positions which required 
the services of experts when the activity was first undertaken by the 
Government later may—with respect to the subsequent filling of 
vacancies therein—be regarded as not requiring the services of ex- 
perts. 

Question 7 is answered in the affirmative. See answer to question 3. 

In regard to question 8, the term “expert” as used in excepting leg- 
islation would appear to refer, generally, to positions requiring tem- 
porary services in a consultant or advisory capacity. However, the 
excepting legislation does not preclude the employment of an expert 
on a permanent basis where the position is such as to require that that 
be done. 


(A-83158) 


ADVERTISING — BIDDERS — QUALIFICATIONS — REQUIREMENTS FOR 
GOVERNMENT, AND NOT COMPETING BIDDERS’, BENEFIT 


The stipulation in an advertisement for bids to aid in determining the qual- 
ifications of respective bidders, that “The contractor shall be able to show 
at least two installations of a similar and comparable nature that have 
been in operation at least two years”, is in protection of the interests of 
the United States, and not for the benefit of competing bidders, and may 
not be made the basis for justifiable protest of a proposed award to the 
lowest bidder not) so qualified where there has been a bona fide adminis 
trative determination of qualification otherwise. 








TOs reo Ss 
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Snag Sennen General Elliott to Riggs Distler & Company, Inc., January 


There has been investigated your protest of January 14, 1937, to 
the proposed award of a contract by the Architect of the Capitol 
for air conditioning for the New House Office Building under bids 
opened November 20, 1936. 

The record discloses that the advertised specifications fully set 
forth the needs of the United States with respect to the air condi- 
tioning equipment required, and that separate bids were taken on 
seven different parts of the job, as follows: 


. Air conditioning the Capitol. 

. Air conditioning Senate Office Building. 

. Air conditioning New House Office Building. 

. Air conditioning House Office Building. 

. Refrigeration apparatus. 4, 
. Refrigeration Apparatus Building. 

. Chilled water lines and tunnel. 


IQDor COD 


It appears that the low bidder for air conditioning the House 
Office Building and the New House Office Building was the Penn- 
sylvania Engineering Co. You protest the award of the contract to 
the said company, asserting that the said company lacks the proper 
qualifications in that it does not comply with the requirements of 
the advertised specifications in this respect. 

All prospective bidders were advised that evidence must be fur- 
nished as to certain qualifications, it being provided that: 


Qualifications of bidders.—Bidders must be individuals, firms, or corporations 
regularly engaged in the business covered by these specifications and possessed 
of satisfactory financial and technical ability and of equipment and an organ- 
ization to insure a satisfactory completion of the contract, and who have estab- 
lished a satisfactory record in the past for completion of contracts of similar 
character and extent. The Architect of the Capitol shall be the judge of the 
facts submitted in support of bidders’ claims as to competency. The fact that 
drawings and specifications have been furnished to intending bidders will not 
limit the Government’s right to judge as to competency after bids have been 
received. The contractor shall be able to show at least two installations of a 
similar and comparable nature that have been in operation at least 2 years. 


With reference to the matter of determining the lowest responsible 
bidder, attention is invited to the decision of the Supreme Court of 
Pennsylvania in Hibbs v. Arensberg, 119 Atl. 727, wherein it was 
said : 


The term “lowest responsible bidder” does not mean the lowest bidder in 
dollars; nor does it mean the board may capriciously select a higher bidder 
regardless of responsibility or cost. What the law requires is the exercise of 
a sound discretion by the directors. They should call to their assistance the 
means of information at hand to form an intelligent judgment. They should 
investigate the bidders to learn their financial standing, reputation, experience, 
resources, facilities, judgment, and efficiency as builders. This was not done. 
The court censures the board for omitting this important step, but it holds, 
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inasmuch as they had ample knowledge of the successful bidder and merit of 
its work, the contract could be awarded. This might do in private affairs but 
will not pass when public funds are at stake; it is not the exercise of discretion. 
Though the directors were not bound in law to give the contract to the lowest 
bidder, who might be irresponsible, they were bound to investigate, and if a 
bidder measured up to the law’s requirements as a responsible party, the board 
could not capriciously: award the contract to another. Giving a bond alone 
does not make up for responsibility; we have too many bonding companies 
willing to indemnify almost anything. But there should be a sufficient reason 
where a bidder is lowest and responsible, why the job was not given to him. 
And where such reason appears, the action of the board is generally conclusive. 

It appears that upon the opening and consideration of the bids, 
the consulting engineers employed by the Government for the proj- 
ect, after a careful study, recommended that the contract for these 
two buildings be awarded to the Pennsylvania Engineering Co.; 
that in order to ascertain whether this company has the necessary 
qualifications to undertake the work, it was requested to submit in- 
formation as to its experience and financial condition; that in reply 
thereto, the said company furnished evidence of work that had been 
performed by it and enclosed copies of letters from certain of its 
clients and a printed booklet containing illustrations of the work 
performed and other detailed information as to its activities. The 
said bidder also enclosed a duly signed financial statement. 

The Architect of the Capitol specifically states, that while the 
Pennsylvania Engineering Co. has had extensive experience in the 
manufacture and installation of ice-making and refrigeration plant, 
and considerable experience in air-conditioning work, it is not able 
to show at least two installations of a nature similar and comparable 
to the proposed work at the House Offive Building as required by 
the above-quoted provisions of the specifications. He has deter- 
mined, however, that the facts presented establish that the said 
Pennsylvania Engineering Co. is qualified both in experience and 
financial condition to satisfactorily undertake the two contracts 
under consideration, 

It is understood, of course, that it would not be proper or in the 
interests of the United States to make an award of a contract for 
air conditioning or for any other purpose to a bidder lacking the 
essential qualifications, intentions, and means of fairly and success- 
fully performing its obligations, and in order to properly protect 
the interests of the United States, a bidder may be required to show 
certain qualifications as a condition precedent to the letting of the 
contract. In other words, the contract is required to be let to the 
lowest responsible bidder, which necessarily includes qualifications, 
financial responsibility, etc. See 10 Comp. Gen. 314, 316. 

The decisions of this office having been to the effect that the bidder 
should be required to submit his qualifications with his bid, and 
upon the opening and consideration of the bid, if there be doubt as 
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to whether or not. a particular bidder has furnished sufficient evi- 
dence showing the qualifications to satisfactorily. perform the work, 
the proper procedure is to require additional information with re- 
spect thereto. It must be observed in this connection that the pro- 
visions, supra, with reference to the qualifications of bidders were 
inserted for the protection of the United States and not for the 
benefit of competing bidders. 

The Architect of the Capitol has determined that the Pennsylvania 
Engineering Co. is the lowest responsible bidder and is qualified both 
in experience and financial condition to satisfactorily undertake the 
two contracts under consideration. Such being the case, there 
would appear to be no legal basis for holding that the appropriation 
involved may not be used for otherwise proper payments under an 
award made to the said Pennsylvania Engineering Co. 


(A-50581) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—GOVERN- 


MENT LIABILITY FOR ERRONEOUS PAYMENTS BECAUSE OF FALSE 
DEATH REPORT 


A payment made to a veteran’s divorced wife as designated beneficiary of his 
adjusted service certificate on a bona fide claim based upon a report of death 
of one wrongly identified as the veteran may be deemed in law as having 
been received by her for and on behalf of his child towards whose mainte- 
nance and support the court at the time of divorce had decreed he should 
contribute but in which respect he had defaulted, and additional payment of 
the amount involved to the veteran, who was later found to be alive, is not 
authorized. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
February 1, 1937: 


Your letter of December 16, 1936, is as follows: 


Adjusted service Certificate No. 256,158, in the amount of $1,001.00, effec- 
tive January 1, 1925, was originally issued to Joseph Spindler, A-1,672,030. 
In April, 1929, the certificate was returned to the Veterans’ Administration and 
cancelled, as there were two ages shown thereon. A new certificate, No. 
3,512,488, was forwarded on April 30, 1929, to the Veterans’ Administration, 
Hines, Illinois, to be held as security for a loan granted to the veteran. 

On September 1, 1931, the body of an unknown man who met death by 
drowning was found and subsequently identified by a Mr. George Macgivin 
as the body of the veteran, Joseph Spindler, A-1,672,080. On September 21, 
1931, a certified copy of the public record of death by drowning of one Joseph 
Spindler, 14389 West 16th Street, Chicago, Illinois, together with the findings 
of the coroner’s inquest, was forwarded to this Administration by the Hines, 
Illinois, office. Based on this record, an award was approved by the General 
Accounting Office and check no. 195,340, in the amount of $485.21, dated De- 
cember 18, 1931, was forwarded to Mrs. Hermina Spindler Vlach, the bene- 
ficiary designated by the veteran. The amount of the check represented the 
difference between $1,001.00, the face value of the veteran’s adjusted service 
certificate, and $515.79, the outstanding indebtedness thereon because of loans 
granted to the veteran, plus interest. 

The facts in this case are as follows: 

The application for adjusted compensation benefits (form WWC1) sub- 
mitted by the veteran and received in The Adjutant General’s Office, War 
Department, on July 23, 1924, gave as beneficiary, Mrs. Hermina Spindler. In 
support of her claim for the amount due on the veteran’s certificate, she 
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forwarded to this Administration a certified copy of her marriage license 
aves that she, Mrs. Hermina Spindler, married James F. Viach on July 26, 

On February 6, 1982, the Veterans’ Administration, Hines, Illinois, reported 
that Mrs. Vlach had called and presented a letter presumably written by the 
veteran indicating that he was alive and residing at Allegan, Michigan. Upon 
questioning, Mrs. Vlach stated that she had been unable to identify the veteran, 
whose death was caused by drowning, due to the fact that the body was decom- 
posed to such a point that recognition was practically impossible. 

The Regional Office further reported that the George Macgivin who identified 
the body was mentioned in a letter written on September 24, 1931,-by James W. 
Mraz, an attorney, to the Prudential Life Insurance Company, requesting in- 
formation as to whether or not the deceased veteran carried a life insurance 
policy with said company. 

Paragraph five of that letter made the following statement: 

“ After the divorce, Mr. Spindler lived with some blond who married George 
Macgivin, residing at 1712 South Loomis Street, about ten months ago and 
immediately after her marriage she ousted Mr. Spindier from her flat. Mr. 
Spindler then roamed around the streets and slept in parks.” 

The records further show that after seeing and contacting her former husband, 
Joseph Spindler, Mrs. Viach submitted an affidavit identifying the man whom 
she saw as her former husband, the veteran, Joseph Spindler. 

On February 17, 1932, the veteran addressed a letter to the Adjutant Gen- 
eral’s Office, Washington, D. C., a portion which reads as follows: “A short 
time ago word came to me that a man was found dead in Chicago, and my 
former wife identified the body as being me, and that she went to my friend 
in Chicago, Jerry Stepan, with whom I left my pension papers, and represented 
to him I was dead, and he gave her my veteran papers, and she made applica- 
tion to the Department and drew a portion of the money that belongs or will 
belong tome * * * Iam writing this to let you know how your Department 
has been deceived into paying her a portion at least of what belongs to 
me. * * * This notice should enable you to make an early investigation 
into the truth of what I am representing to you, that any error, if any, may be 
corrected.” 

Mrs. Hermina Spindler Viach was requested on March 18, 1982, to refund 
the amount of $485.21 paid her in settlement of the veteran’s adjusted service 
certificate. Mr. T. J. McGann, field examiner, contacted Mrs. Vliach and on 
July 9, 1932, made his report to the chief attorney of the Veterans’ Administra- 
tion, Hines, Illinois, in which he stated the following: 

“Mrs. Viach stated that on receipt of the Government check for $485.21 she 
immediately paid up her outstanding obligations which were actually in excess 
of the amount stated; that at this time she is without resources of any kind 
and unable to make a payment on her indebtedness to the Bureau. 

“Her present husband James Frank Vlach is now in receipt of $12.00 per 
month, disability allowance payable thru the Hines Regional Office, Hines, 
Illinois. His claim is C—151,694. 

“Mr. Viach being present during the entire interview, stated that while he 
understood and knew that this debt must be paid; that other than withholding 
his allowance he did not know of any other way it could be met at this time; 
that he was willing the amount should be deducted from his allowance, but 
that if the Bureau could let him have just half the allowance $6.00 per month, 
the remainder to apply on the indebtedness, he would appreciate it as he is in 
very poor financial circumstances. His attitude is that he can ill afford to make 
any payments on the debt, but since the Bureau insists on a refund, then he 
prays that he be allowed part of his disability allowance each month, at least 
until there is an improvement in the economic conditions. 

“The family consists of husband, wife and four small children and is now 
being aided by the Cook County Charities Relief, from which it receives a card 
for groceries in the amount of $9.50 every two weeks; therefore, because of the 
financial straits of the parties and the peculiar circumstances involved, the re- 
port is referred for consideration of the Director of Finance.” 

Mrs. Viach, in a communication dated March 26, 1936, addressed to the 
General Accounting Office, made the following statements: 

“T am the divorced wife of Joseph Spindler to whom you have erroneously 
paid $485.21 some time ago upon the adjusted service certificate no. 3,512,483 
issued in favor of Joseph Spindler, A-1,672,030, in the amount of $1,001.00. No 
doubt Mr. Spindler will file an application to collect the bonus and I therefore 
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take the liberty to ask you to. be kind enough and withhold the payment so 
as to regain your $485.21 which you have paid to me, as this is the only way 
how you can get the money back. I have been divorced from Mr. Spindler on the 
16th of July, 1924, and according to the decree issued by the Superior Court in 
Chicago, county of Cook, he was adjudged to pay me $10°.00 solicitor’s fee and 
$7.00 pr. week on the child, so that altogether he owes me over $4,000.00.” 

On July 26, 1932, the sum of $485.21 was reported to the General Accounting 
Office as an uncollectible indebtedness. The veteran has submitted an applica- 
tion for settlement of the balance due on his adjusted service certificate. It 
is, therefore, requested that this Administration be advised as to whether the 
amount of the check paid to Mrs. Viach may be removed as a charge from 
his certificate, and whether certification may be made for the balance due him as 
provided by the Adjusted Compensation Payment Act, 1936. 

It appears from the foregoing letter that the veteran had a child 
by his divorced wife and that by the divorce decree he was adjudged 
to pay his divorced wife the sum of $100 as attorney fee and, also, the 
sum of $7 per week on account of the child, in respect of which obliga- 
tion the veteran appears to have defaulted. In the circumstances 
the payment made to the veteran’s divorced wife—as the designated 
beneficiary of his adjusted-service certificate—on a bona-fide claim 
based iupon a report of the death of one wrongly identified as the 
veteran herein (mistaken identity) may be deemed in law as having 
been received by her for and on behalf of his child toward whose 
maintenance and support the court had decreed he should contribute 
but in which respect he appears to have defaulted. Cf. A-80578, 
dated October 13, 1936, and A-81114, dated November 7, 1936, to you; 
also, Matsen v. Matsen, no. 240143, decided by California Superior 
Court, city and county of San Francisco, the digest and summary 
of which decision is reported at page 23, the United States Law Week, 
issue of December 22, 1936, vol. 4, no. 17. 

On the basis of the reported facts and circumstances it must be held 
that the Government’s liability under the veteran’s adjusted-serv- 
ice certificate has been extinguished by the payment of the veteran’s 
certificate to his divorced wife whom he had designated as beneficiary 
and that there is, therefore, no appropriation available for any fur- 
ther payment on said certificate. Accordingly, you are advised that 
the settlement made in the instant case by your administration should 
not be disturbed and the question presented in the concluding para- 
graph of your letter, swpra, is answered in the negative. 


(A-80282) 


UNSECURED GOVERNMENT LOANS—REPAYMENT FROM SALE OF 
CATTLE—PRIVATE LIENHOLDER’S PRIORITY OF PAYMENT 


4 lienholder has no legal claim against the United States for money paid by 
a Government debtor in part liquidation of an unsecured loan to enable 
the purchase of cattle feed, accepted in good faith by the Government with- 
out knowledge of its source and credited to the loan account, notwith- 
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standing the ‘money was derived from a sale of the debtor's cattle involved 
in the lien, and the remittance was because of the debtor’s misunderstanding 
in the matter. 


“Saat, General Elliott to the Farmers National Bank, February 


Your letter of August 3, 1936, requests review of settlement no. 
0577136, dated July 31, 1936, which disallowed your claim for $45 
representing an amount remitted to the Emergency Crop and Feed 
Loan Office, Farm Credit Administration, Wichita, Kans., by John 
O. Wester, Route 3, Erick, Okla., to apply on his dronght-loan 
account no, 34~D-304050. 

As a basis for your claim you allege, in substance, that the said 
amount of $45 was part of the proceeds of the sale of certain of 
Wester’s cattle on which you held a chattel mortgage and that the 
remittance by him to the Government was the result of an error on 
his part as to the priority of rights to such proceeds of sale. 

Under the provisions of the Emergency Appropriation Act, fiscal 
year 1935, (48 Stat. 1055, 1056), the Farm Credit Administration made 
an unsecured drought loan to Wester to enable him to purchase feed 
for certain cattle and other livestock which he owned. As mortgagee 
of certain cattle you executed a nondisturbance agreement agreeing 
not to disturb the borrower in peaceful possession of the animals 
until January 1, 1936. 

On November 25, 1935, there was received in the Emergency Crop 
and Feed Loan Office, Wichita, Kans., a cashier’s check in the amount 
of $45 to apply on Wester’s loan account. The amount of the check 
was credited to his account and deposited and covered into the Treas- 
ury of the United States as a loan collection. Thereafter, the bor- 
rower in affidavits, dated February 24 and April 11, 1936, stated that 
‘the amount of $45 represented part of the proceeds of some of his 
cattle which had been sold during the fall of 1935, that you held a 
first lien on such cattle, and that the remittance had been made to the 
Government because of his misunderstanding of the nature of the 
above-mentioned nondisturbance agreement, which he believed at 
the time of its execution by you—and until after he made the re- 
mittance to the Government—to be a subordination agreement. 

So far as the record shows, the Government not only had nothing 
to do with and had no knowledge of the sale of Wester’s cattle, but 
it accepted in good faith and credited to the borrower’s loan account 
the remittance received November 25, 1935, without any knowledge 
that, as later alleged, the money had been obtained by such sale; and 
the Government was not responsible in any way for Wester’s alleged 
misunderstanding of the nature of the nondisturbance agreement 
executed by you. 

Furthermore, it does not appear that the execution of the non- 
disturbance agreement deprived you of any rights you may have 
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had under your mortgage to intervene before the sale or before the 
distribution of the proceeds to protect the mortgage lien which you 
held on the cattle. You did not so intervene, and your lien could 
not attach to the funds now in the Treasury of the United States, 
and which had been received and deposited without notice even if it 
could be established conelusively that such funds were derived from 
the sale of the mortgaged cattle. 

There was no error on the part of the Government in accepting 
the remittance of $45, the only error claimed being admittedly on the 
part of Wester and consisting of a misunderstanding on his part as 
to the effect of the nondisturbance agreement. 

Under the facts and circumstances above set forth, and regardless 
of any rights you may have had as against Wester or the purchaser 
of the cattle, it would appear that you have no legal claim against 
the United States arising out of the sale of the cattle and the pay- 
ment to the Government without satisfaction of your mortgage. 

Accordingly, the settlement of July 31, 1936, disallowing your 
claim, must be and is sustained. 


(A-82338) 


PUBLIC LAND GRAZING LEASES—FAILURE OF GRASS YIELD—CAN- 
CELLATION OF LEASES, REFUND OF RENTAL OR EXTENSION OF 
RENTAL PERIOD 


Where land of a Veterans’ Administration facility was leased for grazing 
purposes for a term of years with a provision for rental payments annually 
in advance, calculated on a yearly basis, and termination at the request 
of either party after thirty days’ notice in writing, but without provision 
for apportionment of rental or refund in event of vacation of premises 
between rent days, or any guaranty with respect to the grazing condition 
of the land, there is no authority for refund of the yearly rental paid in 
advance, notwithstanding the failure of grass yield due to the grasshopper 
plague and the drought, a notice by the lessee of said failure prior to the 
commencement of the period of the lease being ineffective for said purpose, 
nor may the effective date of the lease be extended a year and the rental 
already paid regarded as applying to the first year of the period of such 
extension. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
February 2, 1937: 


There has been considered your letter of December 12, 1936, as 
follows: 


Under date of May 14, 1936, the Veterans’ Administration entered into two 
leases for the period July 1, 1936, to and including June 30, 1939, for the rental 
of land on the reservation of the Veterans’ Administration Facility, Sheridan, 
Wyoming, for grazing purposes. 

Lease VAr-435 covers 1,520 acres at 20¢ per acre per year. Lease VAr-436 
covers 3,634 acres at 19¢ per acre per year. These leases were both entered 
into with Mr. H. W. Fryberger of Sheridan, Wyoming. Both leases contain a 
clause whereby either party may cancel on thirty days’ written notice. 

On June 26, 1986, Mr. Fryberger paid a rental of $304.00 covering the first 
year’s rental for the 1,520 acres under VAr-435 and $690.46 covering the 3,634 





f 
iH 
f 












716 DECISIONS OF THE ACTING COMPTROLLER GENERAL 





acres under VAf-436. This money was deposited in a Federal Reserve bank, 
Denver, Colorado, on July 2, 1936. Deposit has been made to the credit of 
miscellaneous receipts symbol 0319, certificate of deposit no. 13-16, account 
of G. F. Allen, symbol 11575. 

On July 1, 1936, the effective date of the leases, the manager of the Veterans’ 
Administration facility at Sheridan advised “There is absolutely not one spear 
or speck of grass on the whole reservation, due to the grasshopper plague 
primarily, and the drought secondarily.” 

Under date of June 26, 1936, Mr. Fryberger wrote the manager as follows: 

“I am writing you regarding contract #VAR-435 for one. thousand five 
hundred and twenty acres of pasture amount $304.00, also contract #VAR~436 
for three thousand six hundred and thirty-four acres of pasture, amount $690.46. 
Payments for the above amounts were made June 26, 1936. 

“At present, due to extreme drought and millions of hoppers and other insects, 
the grass has been destroyed. I have been compelled to dispose of my cattle 
for not having any feed for them. 

“I wonder if there is any way whereby I might be relieved of this loss in 
whole or in part. At present it is a total loss.” 

Your decision is requested on the following questions: 

1. In view of your decision of July 14, 1936, A-76499, may these leases be 
canceled on thirty days’ notice or shall they be subject to cancelation only at 
the end of the first rental period, which is June 30, 1937, and for which pay- 
ments have been made? 


2. If the leases are canceled, and since Mr. Fryberger has not received any 
benefit whatsoever for the money which he has paid, may the entire amount 


be refunded to him? If not, may any amount be refunded him and if so, 
how much? 


3. If nothing can be refunded Mr. Fryberger and since he has received no 
benefit for the monies paid by him, would it be permissible to extend the 
effective dates of these leases to July 1, 1937, and making them run for a 
three-year period and have them expiring on June 30, 1940, and allowing the 
rentals paid by him on June 26, 1936, to apply for the period July 1, 1937, to 
June 30, 1938? 

Both leases provide that “rental shall be paid annually in advance, 
calculated on a yearly basis.” Also, both leases contain provisions 
for termination “at the request of either party after 30 (thirty) 
days’ notice in writing”, but there is nothing in either lease provid- 
ing for the apportionment of the rental or for refund of any part 

of the rental in the event of vacation of the premises between rent 
’ days. While it is stated that the lessee, on June 26, 1936 (on which 
day it is reported the rental was paid to the Government), informed 
the manager of the facility that he had to dispose of his cattle 
because the drought and insects had destroyed the grass, such notice 
could not serve as a termination notice because the lease had not 
yet begun to run. That is to say, there could be no termination of 
a thing until it had existence. Moreover, neither of the leases con- 
tains any guaranty with respect to the grazing condition of the 
land. Consequently, the risk of the premises not being suitable for 
the purpose for which leased was assumed by the lessee when he 
agreed without exception or reservation to pay rental in advance. 
Accordingly, there is no authority to terminate the leases except as 
provided therein, and since neither lease provides for apportion- 
ment of the yearly rental, there is no authority for refunding any 
part of the rental paid. See A-79023, August 20, 1936; 16 Comp. 
Gen. 302; 8 id. 643. Furthermore, the rental paid having been 
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covered into the general fund of the United States Treasury as 
miscellaneous receipts under the provisions of sections 8617 and 
8618, Revised Statutes, no withdrawal from said fund may be made 
except in consequence of an appropriation made by law. Questions 
1 and 2 are answered accordingly. 

Regarding question 3, as the premises were and are still available 
to the use of the lessee until the expiration of the current fiscal year, 
for which period the rental has been paid, there is no authority of 
law to amend the leases to change the effective dates thereof as 
suggested and to apply the paid rentals for the period as indicated, 


(A-81365) 


CONTRACTS—INDEFINITE QUANTITIES WITH STIPULATION AS TO AN- 
TICIPATED NEED—LESSER QUANTITY PURCHASES—CONTRACTOR’S 
CLAIM FOR ESTIMATED LOSS 


A contract for milk to be furnished “in such quantities as may be required 
* * each day” during a specified period, with a further provision 
that “the average amount to be taken any one day during the life of this 
contract will be ninety quarts”, may not be made the basis of a claim for 
damages or loss by the contractor predicated on the failure of the Govern- 
ment, due to the destruction by fire of a sanatorium, to take the average 
number of quarts specified each day where all milk required was procured 
from the contractor concerned, the stipulation as to quantity not having 
been in the nature of a warranty but merely an estimate of probable 
requirements, with reference to which good faith was all that was required 
on the part of the purchaser. 


Acting Comptroller General Elliott to Fred Fisher, February 3, 1937: 

There is before this office for direct settlement—on your personal 
application and by administrative reference—a claim stated vari- 
ously as for $144.21, $143.21 and $142.12 which represents damages 
or loss asserted to have been suffered by you by reason of an 
alleged breach of your contract I-21-ind-957 of June 18, 1934. The 
contract, which was canceled with your consent effective close of 
April 9, 1935, recites on its face that it was awarded to you as 
lowest bidder after advertsing by circular letters sent to three 
dealers as well as by notices posted in public places, and in pertinent 
part provides for the furnishing by you at the unit price of 6 cents 
per quart as follows: 

Pure, fresh, and unadulterated milk for the Chippewa Indian Sanatorium, 
Onigum, Minnesota, in such quantities as may be required for its use each 
day during the period from July 1, 1934, and ending June 30, 1935. 

Must comply with F. 8. B. M. S. CM-38la. Shall be milk which conforms 
in every respect to the current requirements for grade A raw milk of the 
United States Public Health Service Milk Ordinance and Code, and shall be 
produced and graded under the supervision of the local and/or State health 
department concerned. 

Delivery of the milk must be made at the Chippewa Indian Sanatorium, 
Onigum, Minnesota, each day. 


The average amount to be taken any one day during the life of this contract 
will be ninety quarts. 
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The claim for damages or loss is predicated on the alleged failure 
of the Consolidated Chippewa Agency to take and pay at 6 cents 
a quart for an average of 90 quarts per day from July 1, 1934, to 
April 9, 1935, inclusive. 

The administrative purchasing officer in a memorandum of Octo- 
ber 8, 1935, sets forth what appears to be your theory of the claim 
and his computation thereof, in pertinent part, as follows: 

* * * on account of the loss by fire of the sanatorium on January 29, 
1935, and the transfer of patients to the Minnesota State Sanatorium, or 
returned home, it was not necessary to continue to accept 90 quarts of milk 
daily from the contractor to be paid for which could not be consumed. Ac- 
cording to the letter of the Superintendent of the Consolidated Chippewa 
Agency, dated March 11, 1935, * * * which made report of the loss of the 
sanatorium by fire, the contractor for the period January 1 to January 28, 
delivered only 78 quarts of milk daily to the sanatorium. 

Mr. Fisher’s claim includes January 29, 30, and 31, and each day thereafter 
to April 9, inclusive, for which he requests payment for 78 quarts of milk 
daily at $.06 per quart, instead of 90 quarts provided for in his contract, less 


the daily amount received for the butter fat from 58 quarts of milk not 
accepted by the Government. 


The loss claimed by Mr. Fisher per day is $2.09 computed as follows: 
78 qts. of milk @ $.06 per quart or. $4.68 daily 
20 qts. of milk @ $.06 per quart or 1.20 quantity furnished 
_— after the fire 
58 qts. of milk @ $.06 per quart or 3.48 total daily loss 


The 58 quarts of milk disposed of to the creamery netted 116 pounds with 
4% test at the creamery at Walker, Minnesota, equivalent to 4.64 pounds of 
butter fat per day at $.30 per pound, or $1.39 contractor realized daily on 
the 58 quarts not accepted by the Government. The total daily loss of 
$3.48 less $1.39 makes the net daily loss $2.09 and itemized by months as 
follows: 


February, 28 days, loss 
March, 31 days, loss 
April, 9 days, loss 

Total loss 

The contractor's computation for February, 28 days of $57.52 is in error, 
it should be $58.52, also that of April, which should be 9 days instead of 10 
days, $18.81 instead of $20.90. 

It appears that of the milk delivered under the contract of June 
18, 1934, about one-fourth was diverted for use at the Onigum 
General Hospital and after April 9, 1935, claimant had the contract 
to supply such quantity of milk as might be required for that 
hospital. 

The record does not show whether the milk actually delivered 
under the contract of June 18, 1934, met the contract minimum 
specification that it must conform in every respect to the current 
requirements for grade A raw milk of the United States Public 
Health Service, etc. No allegation or proof appears, in the docu- 
ments submitted to support the claim, that the claimant was able 
or stood ready each day involved to deliver milk of such quality in 
‘the number of quarts specified in his claim. Neither is the evidence 
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clear that an average of 90 quarts per day was necessary or “re- 
quired * * * for use” from July 1, 1934, to January 29 or to 
April 9, 1935. The limited evidence available on the point indicates 
to the contrary. 

Whatever the facts may be on these doubtful points the claim 
must be disallowed on’ another ground as to which the law is well 
settled. 

The contract only obligated the agency to take such milk meeting 
the grade specifications “as may be required for its use each day” 
and the estimate or naming of “the average amount to be taken any 
one day” was not in the nature of a warranty but merely was an 
estimate of the probable amount, with reference to which good faith 
was all that was required on the part of the agency. The rule 
applicable was settled by the United States Supreme Court in the 
leading case of Brawley v. United States, 96 U. S. 168, passing on 
an analogous situation, as follows: 

This is a petition by Brawley to recover the amount of eight hundred and 
forty cords of wood, at $3.99 per cord, which the claimant alleges that he 
was prepared and ready to furnish, under a contract. * * * The principal 
article, and that on which the present controversy arises, was in the fol- 
lowing words: 

“I. That the said * * * Brawley * * * shall sell, furnish, and de- 
liver, cut and split in lengths of four (4) feet, duly piled or corded * * * 


(880) cords of sound, of first quality, of merchantable oak wood, more or less, 
as shall be determined to be necessary, by the post-commander, for the regular 


supply * * * for the fiscal year beginning July1 * * * [pp. 169-170]. 
* - 


“Forty cords of wood only were received and accepted by the post-commander, 
and for that the claimant has been paid according to the contract. 

* * * * ~ + * 

“The post of Fort Pembina did not in fact need for the fiscal year commencing 
July 1, 1871, more than the forty cords of wood which were accepted by the 
defendant [p. 170]. 

* . * ” * * ” 

“* * * The contract was not for the delivery of any particular lot, or any 
particular quality, but to deliver at the post of Fort Pembina eight hundred 
and eighty cords of wood, ‘more or less, as shall be determined to be necessary by 
the post-commander for the regular supply * * *.’ These are the determina- 
tive words of the contract, and the quantity designated, eight hundred and eighty 
cords, is to be regarded merely as an estimate of what the officer making the 
contract at the time supposed might be required. The substantial engagement 
was to furnish what should be determined to be necessary by the post-commander 
for the regular supply for the year * * * [p. 173 


The rule of this case was followed in siete v. United States, 237 
U. S. 889 and in many other analogous cases. 

In the present case the record shows that the agency accepted de- 
livery from you of all the milk it required during the contract period 
covered by the claim and that you have been paid the contract price 
for that milk. No further payment is authorized under the terms 
of the contract and accordingly your claim must be and hereby is 
disallowed, 
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(A-82335) 


ADMINISTRATIVE FURLOUGHS—DISCHARGES UNDER SUBSEQUENT 
APPOINTMENTS, TEMPORARY AND PERMANENT—EFFECT ON TON- 
TINE REFUNDS 


The involuntary separtion from the service of an employee at the end of an 
administrative furlough period being without effect where a permanent 
appointment was made in another department during the furlough period— 
the appointment of itself having terminated the furlough status—the em- 
ployee concerned, who was subsequently discharged with prejudice, is not 
entitled to the the tontine portion of retirement deductions not previously 
returned to him, his accredited service being for consideration as an entirety 
for this purpose and the character of the last separation being such as to 
bar such payment. 

As a temporary appointment may, but does not necessarily, terminate an ad- 

ministrative furlough status, the question whether such appointment termi- 

nates such status for retirement deduction tontine refunds may not be 
made the matter of a general rule. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, February 3, 1937: 


Your letter of December 8, 1936, is as follows: 





The Commission has before it a question involving an interpretation of certain 
decisions of your office relative to the reemployment of persons occupying a 
furlough status. 


The case involved is that of a surveyman in the Engineer Department at 
Large, War Department, who was on July 31, 1935, under regulations of the 
War Department, laid off for one year because of lack of work. He was involun- 
tarily separated from the service effective July 31, 1936, on account of termina- 
tion of this lay off period. He was, however, probationally appointed engineer- 
ing draftsman in the Biological Survey, Department of Agriculture, on December 
4, 1985, from which position he was discharged with prejudice, effective Febru- 
ary 29, 1936, due to intoxication. 

In order that the Commission may determine which separtion should govern 
the return of the tontine of $1.00 per month, it is requested that you advise 
whether the decisions of your office require the termination of the furlough 
status in this case at the time of the permanent appointment in the other depart- 
ment. Should the answer to this question be in the affirmative, your decision is 
also requested as to whether a temporary appointment under the same conditions 
would have a similar effect. 

In decision of January 19, 1933 (12 Comp. Gen. 501), it was held 
that the appointment to a permanent position of an employee on 
administrative furlough terminates the furlough. A probational ap- 
pointment followed by a permanent appointment when the employee 
qualifies, is to be regarded as terminating an administrative furlough. 
In the case presented, the furlough from the position under the War 
Department terminated with the probational appointment to a posi- 
tion under the Department of Agriculture December 4, 1935. Con- 
sequently the administrative action purporting to involuntarily sepa- 
rate the employee from the position under the War Department on 
July 31, 1936, was without force and effect and should be disregarded. 

It is understood there has been no refund of retirement deductions 
in this case. Accordingly, under the rule stated in decisions 11 Comp. © 
Gen. 481, and 16 Comp. Gen. 245, the accredited service of this em- 


ployee is to be considered as an entirety for the purpose of adjudicat- 
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ing his claims for refund of retirement deductions and the character 
of the last discharge on February 29, 1936, controls the disposition 
of tontine. As the employee was removed for cause on that date 
from his position under the Department of Agriculture, the tontine 
is not authorized to be refunded. Section 12 (b) of the retirement 
act as amended May 29, 1930, 46 Stat. 476. 

Referring to your last sentence, a temporary appointment may, but 
does not necessarily, terminate an administrative furlough. Cf. 12 
Comp. Gen. 403. In the absence of facts and further information 
regarding the authority for making temporary appointments of em- 
ployees on administrative furlough in the same or different offices, 
this office may not render an authoritative decision with respect to 
the fixing of a rule for determining disposition of the tontine in cases 


involving temporary appointments of employees on administrative 
furloughs. 


You are advised accordingly. 


(A-83354) 


FORTY-HOUR WEEK—WAGE SCHEDULE ADJUSTMENTS— 
GOVERNMENT PRINTING OFFICE 


Wage schedules in force in the Government Printing Office on June 1, 1932, 
which provided, in addition to certain wage rates for different grades of 
work, for up and down ratings for specified periods of temporary assign- 
ment to grades of work other than the regular assignment of the employees 
concerned, may not, because of the prohibition in the act of March 28, 1934, 
48 Stat. 522, be altered by increasing the minimum period for up-rating 
or reducing the minimum period for down-rating so as to operate as a reduc- 
tion in the full weekly earnings possible during like periods for the same 
grades of work on or before June 1, 1932, but the reducing of the minimum 
period for up-rating, or the increasing of the minimum period for down- 
rating, would not be prohibited by said statute. 


Acting Comptroller General Elliott to the Public Printer, February 3, 1937: 
Your letter of January 26, 1937, is as follows: 


A question has arisen in the Government Printing Office as to the interpreta- 
tion and application of section 23 of the act of March 28, 1934 (Public 141, 73d 
Congress), said act reading in part as follows: 

“The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades. and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932. * * *” 

On June 1, 1932, the official regulations of the Government Printing Office pro- 
vided that an employee temporarily detailed to work carrying a higher rate of 
pay had to work 3% or more continuous hours in one day in order to 
receive the higher rate or 8 or more continuous hours in. one day before he 
could be reduced to a lower rate of pay. These regulations have been continued 
in slightly modified form and copies of the latest are attached hereto. 

The question is whether the said regulations governing up and down rates 
are in conflict with the above statute, since during the 3% hours the employee 
is performing the higher grade work—without an increase—he is getting less 
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for the job than it paid June 1, 1932. There is also for consideration the ques- 
tion as to whether the Public Printer has the authority to shorten or lengthen 
the period of time which must be spent on the higher or lower grade of work 
before any change in pay is made. 

In considering the above it is to be borne in mind that the rates of pay 
which were in effect on June 1, 1932, for the various types of work in the 
Government Printing Office had been established by the Public Printer under 
the act of June 7, 1924, after preliminary conferences with representatives 
of certain groups of employees and with the approval of the Joint Committee 
on Printing, as required by the said act, and that such rates of pay, subject 
only to such changes as have been made by law, are still in effect. 

It is believed that the purpose and intent of the act of March 28, 1934, was 
to guarantee to the employee that he would not receive a wage cut as a result 
of the shortening of his hours from 44 to 40. If this is correct, then it would 
apparently follow that temporary details without temporary changes in pay 
could be made and that, therefore, the present regulations permitting temporary 
details to a higher paid job for 3% hours without change in rate are within the 
law. In other words it is believed that the Public Printer has the authority 
to make such temporary details without change in pay and has the authority 
to lengthen or shorten the periods for which such changes may be made, 
whenever, in his opinion, it is to the best interest of all concerned to do so. 

However, in order that there may be no queston raised in connection with 
the present procedure or in connection with any changes which the Public 
Printer may desire to make in the same, and that all possibility of subsequent 
pay-roll adjustments may be eliminated, your decision on the points raised 
herein, at the earliest practicable date, would be appreciated. 

The 40-hour week statutory provision requires that there be main- 
tained such wage schedules as will enable employees to receive full 
weekly earnings not less than could have been earned under the 
wage schedules in effect on June 1, 1932. It is understood the wage 
schedules then in force in the Government Printing Office provided 
not only certain wage rates for specified grades of work but, also, 
a condition of employment for up and down ratings for specified 
periods of temporary assignments to grades of work other than regu- 
lar assignments paying higher or lower wage rates, which attached 
to and were a part of the schedules. There is no administrative 
authority to modify the schedules, either as to the rates or as to the 
conditions incident thereto controlling payments of wages, so as to 
permit a reduction in the full weekly earnings of the employees 
which they could have received for performance of the same grades 
of work on June 1, 1932. 

Consequently, if an employee within the terms of the 40-hour 
week statutory provision was entitled to an up-rating when he was 
assigned to a higher grade of work for a period of 3%4 or more 
consecutive hours, a change in the regulation or schedule to pro- 
vide that the employee may be assigned to the higher grade work 
for 314 or more consecutive hours without any increase in wage, or 
that the increase rate would not be paid unless he worked, for ex- 
ample, 8 or more consecutive hours, would cause a reduction in the 
full weekly earnings he could have received during the same periods 
for the same grades of work on and before June 1, 1932, and would 
be in contravention of the statute. Likewise, a shortening of the 
period for a down-rating would cause a reduction in the full weekly 
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earnings an employee could have received during the same periods 
for the same grades of work on and before June 1, 1932, and would 
be in contravention of the statute. Of course, the reducing of the 
minimum period for up-rating period, or the increasing of the mini- 
mum period for down-rating would not contravene the 40-hour 
provision. 

Your question is answered accordingly. 


(A-74701) 


FEDERAL HOUSING ADMINISTRATION — LOANS — DEFAULT — REIM- 
BURSEMENT OF LENDING INSTITUTIONS FOR LOSSES SUSTAINED— 
ACCELERATION OF UNPAID INSTALLMENTS NOT IN DEFAULT 


Financial insitutions insured under section 2, title 1, of the National Housing 
Act, 48 Stat. 1246, against loss which they may sustain on modernization 
loans, may be reimbursed the entire unpaid balance of such loans where 
the debtor has defaulted in payments, upon the assignment to the Govern- 
ment of the conditional sales agreements involved, without the prior exercise 
of the right of acceleration of the due dates of unpaid installments, not 
in default, where to exercise that right would be detrimental to the 
interests of the United States because of the effect thereof under the 
statutes of certain States. 


Acting Comptroller General Elliott to the Administrator, Federal Housing Ad- 
ministration, February 4, 1937: 


I have your letter of December 30, 1936, as follows: 


I am enclosing, for your information, copies of correspondence received from 
the Seattle First National Bank, Seattle, Washington, which will be self- 
explanatory. 

Under previous rulings obtained from your Department, the Federal Hous- 
ing Administration has been requiring that insured institutions make demand 
upon delinquent debtors for payment in full prior to the filing of claim under 
Contracts of Insurance with the Federal Housing Administration, so that the 
existence of loss could be ascertained. From the enclosed correspondence, how- 
ever, it would appear that the continuance of this practice, at least in the 
State of Washington and other States with similar laws with reference to the 
enforcement of conditional sales contracts, might not be to the best interests 
of the United States. It has been our experience that payment in full from 
the debtors can frequently be obtained if no attempt is made to repossess the 
equipment involved. It is also a well recognized fact that frequently the price 
obtained upon resale of such equipment is not equal to the unpaid balance 
of the debtor’s obligation. 

In view of the above, the Federal Housing Administration would like to 
advise insured institutions in jurisdictions such as the State of Washington 
that where conditional sales contracts are involved, demand for payment in 
full need not be made upon the debtor, so that the Federal Housing Administra- 
tion will have final discretion as to the best method of collecting obligations 
upon which claims are made. 

Since the insured institution raising the question has been advised to with- 
hold any further action in the nature of making demand in full pending the 
receipt of a ruling from your Department, it would be appreciated if this 
matter could be given preferred attention. 


The situation appears to be that by reason of the terms of condi- 
tional sales agreements covering purchases of equipment, on the 
basis of which agreements credit has been extended by financial insti- 
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tutions, with such loans insured under the provisions of title I of the 
National Housing Act of June 27, 1934, 48 Stat. 1246, as amended, 
such institutions cannot exercise the reserved right to accelerate 
the due date of all unpaid installments upon default in payment of 
any installment, without thereby, in effect, confirming the sale and 
passing title to the equipment to the vendee, thus losing the alter- 
native right to repossess the equipment by reason of the default. 

A specimen copy of such conditional sales agreements shows these 
alternative rights reserved to the seller, or its assignees, as follows: 

5. If the Buyer shall fail to pay any unpaid installment or late charge to 
become due under the provisions hereof, when and as the same shall become 
due and payable, or if the Buyer shall become insolvent or fail to keep said 
property in a good state of repair, or fail to perform, or violate any other term 
or provision of this contract, or if the Seller shall have reasonable cause to 
believe that said property is in danger of misuse, abuse, destruction, removal, 
secretion, concealment or confiscation, then, in any such case, the Seller may 
at the Seller’s option, and without notice, either: 

(a) Declare the entire balance remaining unpaid under the terms hereof 


immediately due and payable and proceed to enforce collection of the same, by 
suit if the Seller so desires, or 


(b) Declare this contract, and all the Buyer’s rights hereunder, forfeited and 
enter any premises where said property may be found and retake possession 
thereof without being accountable to the Buyer therefor, and retain as 
liquidated damages, and as fair compensation for the use of said property, all 
payments theretofore made by the Buyer. 

It is urged that if the insured financial institutions are required 
upon default in payments by the buyer under such agreements to 
declare the entire balance remaining unpaid immediately due and 
payable under alternative (a) as a condition precedent to making 
claim on the Government under title I of the National Housing Act 
for the amount of such entire unpaid balance, the Government, as 
assignee of the note and agreement, will have lost the right to pro- 
_ ceed against the equipment and thus will be in a less advantageous 
position to collect payments from the buyer than if such option were 
not exercised prior to assignment to the Government. 

It was held in decision of October 6, 1936, A-74701 (16 Comp. 
Gen. 336), that while section 2 of title I of the National Housing 
Act, 48 Stat. 1246, authorized the insurance of financial institutions 
only against “losses” which they may sustain on modernization loans, 
and, therefore, that ordinarily there would be no authority for reim- 
bursing such institutions on unmatured notes because such notes, not 
yet being due and payable, could not be regarded as representing 
losses of the insured institutions, there would be no objection to 
reimbursing such institutions unmatured balances where necessary to 
conserve the interests of the United States in attempting collection 
on defaulted loans in cases where the facts clearly indicate that the 
entire unpaid balance will be a claim of the institution against the 
Government. 
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In the present matter it appears clearly in the interest of the 
United States to have the agreements assigned without the prior 
exercise of the option accelerating the due date of unpaid installments 
not in default, and as the insured institutions could, in any event, 
perfect their claims against the Government for the entire unpaid 
balance by the simple expedient of so exercising such option, such 
cases may be viewed as coming within the principles of the decision 
of October 6, 1936, supra. 

Accordingly, you are advised that this office will not be required 
to object to reimbursement, otherwise proper, of the insured insti- 
tutions for the entire unpaid balance in such cases where the buyer 
has defaulted in payments upon the assignment to the Government 
of the conditional sales agreements without the prior exercise of the 
alternative right of acceleration reserved in the agreements. 


(A-82845) 


BRIDGES—TOLLS—GOVERNMENT VEHICLES AND PERSONNEL—SAN 
FRANCISCO-OAKLAND BAY 


Payment of tolls in connection with movements of Government vehicles and 
personnel across the San Francisco-Oakland Bay Bridge on Government 
business to “points which may be reached via said bridge” is unauthorized 
in view of the terms and conditions of the joint construction permit of 
the Secretaries of War, Navy, and Commerce granted pursuant to statutory 
authority. 


Acting Comptroller General Elliott to Lieutenant Colonel J. A. Dorst, United 
States Army, February 4, 1937: 


There has been forwarded to this office your letter of December 
22, 1936, as follows: 


1. As disbursing officers for the United States Engineer Office, San Francisco, 
California, I request a decision as to the legal authority for paying the inclosed 
voucher of $2.80 in favor of San Francisco-Oakland Bay Bridge, which has 
been presented to me for payment. 

2. The voucher represents tolls for passage of motor vehicles owned and 
operated by the War Department, U. S. Engineer Department over the San 
Francisco-Oakland Bay Bridge, on official business. Tickets 9256 and 8872 cover 
movement of a passenger-carrying automobile, with Government chauffeur and 
one civilian employee on official business from San Francisco to Alameda, 
California, and return. Tickets 9222 and 8852 cover movement of a 2% ton 
truck, with Government driver, transporting Government equipment from San 
Francisco to Emeryville, California, returning empty to San Francisco. The 
amounts charged are the same as those charged the public under rate schedules 
established by the State of California, Department of Public Works. 

3. The consent of Congress for the construction of the San Francisco-Oakland 
Bay Bridge was granted by an act approved February 20, 1931, 46 Stats. 
1182-1193, which provided that permission for the bridge to cross the Gov- 
ernment reservation on Goat (Yerba Buena) Island should first be obtained 
from the Secretaries of War, Navy, and Commerce, This joint permit, dated 
January 6, 1982, and accepted by the State of California, a copy of which is 
inclosed, provides in paragraph 5 that 

“Free passage over the bridge shall on proper identification be granted at 
all times to military, naval, or civilian personnel of the United States, resident, 
regularly employed or having Government business on the island or points 
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which may be reached via said bridge, and to their dependents; and in like 
manner for passenger and freight vehicles belonging to or operated by or in 
behalf of the United States or the individuals mentioned.” 

4. In anticipation of the opening of the bridge, this office, on October 20, 
1936, requested the issuance of toll-free tickets for use of Government-owned 
motor vehicles. These were duly received but when attempting to use them 
for transportation between San Francisco and points on the opposite side of 
the bay, officers and employees were informed that the tickets were valid only 
for travel between San Francisco or East Bay points and Goat (Yerba Buena) 
Isiand, and not for through travel between “points which may be reached via 
said bridge.” The inclosed voucher, for the trips described in paragraph 2, is 
the result of the refusal of the bridge authorities to grant toll-free passage 
to Government motor vehicles on official business. 

5. For the information of the Comptroller General in considering the matter, 
I inclose a copy of an indorsement of November 21, 1936, from the Judge Advo- 
cate General’s Office, War Department, concurring in a memorandum of the 
Judge Advocate, Ninth Corps Area, which discussed a number of questions 
relating to toll-free travel over the Golden Gate Bridge and San Francisco-Oak- 
land Bay Bridge. The Golden Gate Bridge has not been completed, and a num- 
ber of the questions discussed in the memorandum are not pertinent to the 
question here presented. 

6. Numerous Government agencies have occasion to travel on official business 
between “points which may be reached via” this bridge and your decision is of 
importance in establishing the proper course to be followed. It is desirable, 
therefore, that action be expedited. 


Your submission gives no reason or basis for the bridge authorities 
refusing the free use of the bridge except that the toll-free tickets 
issued were “valid only for travel between San Francisco and Goat 
(Yerba Buena) Island.” The permit of January 6, 1932, the terms 
and conditions of which appear to have been formally accepted by 


the State of California as a condition precedent to construction of 
the bridge, clearly provides that free passage over the bridge shall 
be granted to personnel of the United States having Government 
business on the island “or points which may be reached via said 
bridge” with like privilege for passenger and freight vehicles belong- 
ing to or operated by or in behalf of the United States. It appears 
from your submission that the toll tickets for which payment is 
claimed were used to cover movements of Government vehicles and 
personnel across the bridge on Government business at “points which 
may be reached via said bridge”, squarely within the conditions of 
the permit granting free passage. On this record the State of Cali- 
fornia is not entitled to payment of tolls for such use of the bridge. 

Accordingly, you are not authorized to make payment on the 
voucher, which will be retained in the files of this office. 


(A-82927) 


CONTRACTS—SPECIFICATIONS—BIDDERS’ DELETION OR QUALIFICA- 
TION OF FEDERAL TAX PROVISIONS—REJECTION OF BIDS 


The qualification or deletion by bidders of a provision in an invitation for bids 
to the effect that prices bid should include any Federal tax applicable to 
the supplies involved, subject to adjustment in case of legislative change 
in said tax, does not require rejection of the bids and award to other than 
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the lowest bidder, particularly where the reported qualifications were not 
qualifications in fact, and where the provisions deleted or qualified were 
primarily for the protection of the contractor, and the advisability of their 


insertion questionable, there being no Federal tax applicable at the time 
to the supplies involved. 


Acting Comptroller General Elliott to the Secretary of War, February 4, 1937: 


In connection with the examination of contracts filed in this office, 
it is noted that certain War Department contracts for subsistence 
supplies were awarded to other than the lowest bidder for the stated 
reason that the lowest bidder in each instance qualified the tax clause 
as stated in the invitation for bids. The contracts are as follows: 


Contract no. Date | Contractor Rejected low bid 


W626qm 20075 & 8on, Inc. 
W801qm10773 
W80iqm10793_... 


W932qm754 
W932qm755 


The invitation for bids in each instance included the following 
standard Federal tax clause: 


Prices bid herein include any Federal tax heretofore imposed by the Con- 
gress which is applicable to the material on this bid. If any sales tax, process- 
ing tax, adjustment charge, or other taxes or charges are imposed or changed 
by the Congress after the date set for the opening of this bid and made appli- 
cable directly upon the production, manufacture or sale of the supplies covered 
by this bid, and are paid to the Government by the contractor on the articles or 
supplies herein contracted for, then the prices named in this bid will be 
increased or decreased accordingly, and any amount due the contractor as a 
result of such change will be charged to the Government and entered on 
vouchers (or invoices) as separate items. 


and in some instances the following additional paragraph: 


Bids containing conditions modifying this paragraph in any manner will not 
be considered. 

Since the reasons, given on the certificates of award accompany- 
ing these contracts, for rejecting the lowest bid appeared insuffi- 
cient, the Quartermaster General, War Department, was requested, 
with respect to each case, to furnish this office a detailed explanation 
together with the rejected low bid. The replies received indicate 
that the action taken was pursuant to letter of the Quartermaster 
General dated March 13, 1936, reference QM 012.2 S-EP (2nd Corps 
Area), and that the qualifications of the tax clause submitted by the 
low bidders under the respective contracts are as follows: 

Contract W 626 qm 20975. In the low bid on item 17 submitted by 
Frey & Son, Inc., there was inserted the following provision: 

If the United States, or any constituted authority thereof hereafter imposes, 
or requires the payment of, any tax or other exaction on any of the products 


included in the items listed in this request for quotations on which we have 
submitted prices, it is understood and agreed that the amount of such tax 
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or other exactions applicable to any of these items shall be added to the prices 
herein quoted, which shall thereon be increased by the amount of such tax 
er other exactions. 


Contract W 801 qm 10773. In the low bid on item 679 submitted 
by. Austin, Nichols & Co., there was inserted the following provision: 


If any sales tax, processing tax, excise tax, adjustment charges, or any other 
tax of whatever nature, are imposed, change, or made retroactively by the Con- 
gress on or after the date set for the opening of this bid, and made appli- 
eable directly or indirectly upon the production, manufacture, floor stocks, or 
sale of the supplies covered by this bid, then the-prices named in this bid will 
be increased accordingly and any amount due the contractor herein as a 
result of such change will be charged to the Government and entered on 
vouchers (or invoice) as separate items. 


Contract W 801 qm 10793. In the low bid on items 156, 157, and 
161, submitted by the Rath Packing Co., the words “processing tax” 
were deleted from the tax clause contained in the invitation for bids. 

Contracts W 928 qm 24117 and W 928 qm 24169. In the low bids 
submitted by Kingan & Co., there was eliminated the entire tax 
clause. 

Contracts W 932 qm 754 and W 932 qm 755. In the low bids 
submitted by Armour & Co., there was inserted a provision, the effect 
of which appears to be the elimination of the tax clause. The said 
provision reads as follows: 

Prices quoted herein are subject to no adjustment and if accepted must be 
paid in full to Armour and Company. No claim for refund or abatement will 
be accepted, and all reference to processing tax in this tender or bid shall be 
considered as eliminated. 

Inasmuch as there appears to have been no Federal taxes appli- 
cable to the articles purchased under the several contracts, it would 
seem that the tax clause contained in the invitations for bids in such 
cases was primarily for the benefit of the contractor. Therefore, it is 
not understood how the deletion, in whole or in part, of the tax 
clause as contained in the invitations for bids by the low bidders in 
the last five contracts above mentioned, may be considered as less 
favorable to the Government. In this connection see A-66872 dated 
November 4, 1935 (15 Comp. Gen. 368), wherein it was held that the 
deletion by a bidder of a provision in an invitation for bids to the 
effect that prices bid should include any Federal tax applicable to 
the supplies involved, subject to adjustment in case of legislative 
change in said tax, does not require rejection of the bids. 

The indiscriminate use in advertised specifications of proposed 
stipulations to be agreed to by bidders apparently without reference 
to the character of the material on which the bids are requested not 
infrequently results in such situations as here involved. The proc- 
essing tax on subsistence supplies was held invalid by the Supreme 
Court of the United States in its decision of January 6, 1936, in the 
Butler case which decision was prior to advertisement for bids in 
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these specific cases and, as stated, there was apparently no other 
Federal tax applicable to such subsistence supplies. Furthermore, 
the reported qualifications of the Rath Packing Co. and Kingan & 
Co. were not, in fact, qualifications and, as above stated, the stand- 
ard Federal tax clause was primarily for the protection of the con- 
tractor. If the contractor does not desire such protection, there is no 
basis for the United States to object even in those cases where Fed- 
eral taxes are or may become applicable to the materials for delivery 
in event the bids are accepted. 

While no further question will be raised with respect to these 
particular contracts, if otherwise correct, the proper administrative 
action should be taken to correct the procedure followed in these 
cases. 


(A-83392) 


ADVERTISING—BIDS—EVALUATION—F. O. B. DELIVERIES ON 
GOVERNMENT BILLS OF LADING 


Advertised specifications for the furnishing of supplies should require bids 
f. o. b. Government destination and f. o. b. point of bidder’s selection— 
factory or otherwise—so that the Government, having regard for land-grant 
or other advantages available in such connection, may accept that bid 
which will result in the lowest net charge against public moneys, and a 
bid submitted in response to such specifications is not objectionable be- 
cause the price f. o. b. point of origin is for determination by deducting 
from the quoted f. o. b. destination price the transportation cost to the 
Government of shipment on Government bill of lading from bidder’s 
shipping point to Government destination. 


Acting Comptroller General Elliott to the Secretary of the Treasury, February 


5, 1937: 
There has been received your letter of January 25, 1937, as follows: 


There is now for consideration the propriety of making awards for the 
purchase of cement for use in Emergency Relief projects under terms imposed 
by cement manufacturers generally. 

For your complete information there is attached a copy of bid received from 
the Universal Atlas Cement Company in response to invitation issued by the 
State procurement officer for Florida for 132 barrels of cement in paper bags, 
“f. o. b. cars, point of origin” and “f. o. b. cars Chipley, Fla.” It will be ob- 
served the bidder has named two prices, one ostensibly, “f. o. b. origin” and 
the other “f. o. b. destination.” The latter is a bona fide “f. o. b. destination” 
bid but the first is not what it appears to be. Both are actually delivered 
prices but the first is simply a basis to determine the cost to the Government 
at the bidder’s shipping point, the determination to be reached by deducting 
the cost to the Government of transportation from bidder’s shipping point to 
destination. 

While only the one bid is offered for consideration, it is a matter of record 
that bids from all cement manufacturers are received in identical form. 

Advice is requested whether the Government can properly accept in the instant 
representative case the “f. o. b. origin” bid of $2.1635 per barrel, deducting 
therefrom the cost of transportation based upon commercial, land grant, or 
special rate, whichever is lowest, and move the material on Government bills 
of lading. 


The decisions of this office have been to the effect that cost of 
delivery is always a matter for ~onsideration by the Government in 
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determining which is in fact the lowest bid received (10 Comp. 
Gen. 402). And in order that this may be accomplished, the adver- 
tisement for bids should provide for submission of bids f. 0. b. 
Government’s. destination and f. 0, b. point of bidder’s selection— 
factory or otherwise—so that the Government, having regard for 
land grant or other advantages available in such connection, may 
accept that bid which will result in the lowest net available charge 
against public moneys. 

It appears that the bidder in this case attached a rider to its bid, 
as follows: 

The U. S. Government shall determine its contract price f. 0. b. car, Leeds, 
Ala., on shipments moving on U. 8S. Government bills of lading to the above 
named destination only, by subtracting from the above mentioned destination 
cost to the U. S. Government the land grant rate as determined by the U. S. 
Government as being applicable from Leeds, Ala., to said destination, or the 


actual commercial rate or special U. S. Government rate applicable from Leeds, 
Ala., to said destination, whichever rate is the lowest. 


There would appear to be no objection to the submission and 
consideration of a bid on such a basis. See decision of January 28, 
1937, A-83059 (16 Comp. Gen. 697). 

The papers are returned. 


(A-81897) 


INTER-AGENCY EQUIPMENT LOANS—SUBSEQUENT PURCHASE BY 
BORROWING AGENCY—DISPOSITION OF PURCHASE PRICE 


Where equipment is loaned by one Government agency to another in order more 
expeditiously to carry out emergency phases of the borrowing agency’s work, 
and it becomes necessary for the lending agency to purchase other equip- 
ment to replace that loaned, the amount later paid by the borrowing agency 
as in purchase of said equipment need not be deposited as miscellaneous 
receipts but may be credited under the terms of subsection (b), section 601 
of the act of June 30, 1932, 47 Stat. 417, to the applicable fund of the 
lending agency. 


Acting Comptroller General Elliott to the Federal Surplus Commodities Cor- 
poration, February 6, 1937: 


There has been considered your letter of November 19, 1936, as 
follows: 


This Corporation is in receipt of a check in the amount of $1,672.76 from the 
Works Progress Administration, in payment for office equipment borrowed and 
retained. 

Upon referring to section 487, proceeds of sale of material, Revised Statutes 
3618, it is noted that disbursing officers are required by law to deposit any 
monies received from the sales of material into the Treasury Department, mis- 
cellaneous receipts. 

This particular transfer of equipment was not made under the ordinary pro- 
cedure generally referred to as sales of Government property. The Corporation 
and the Federal Emergency Relief Administration were housed in the same 
building and were also under the same titular head. As the various phases 
of the programs of the two organizations developed, it was necessary that the 
personnel of both be increased. The Federal Surplus Relief Corporation loaned 
certain equipment to the Federal Emergency Relief Administration at varivus 
times when it was needed to carry on the Emergency Program. This equip- 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 731 


ment was not surplus but was loaned mainly to assist the Federal Hmergency 
Relief Administration in setting up certain emergency phases of the work with- 
out loss of time. 

In September 1934, the Corporation moved from the Walker-Johnson Build- 
ing, where it was housed with the Federal Emergency Relief Administration. 
The equipment which was loaned to the latter was not removed from the 
premises, in view of the continued need of the Federal Hmergency Relief 
Administration and the disruption of its work which would have occurred had 
the Corporation insisted upon custody of the material. By cooperating with 
the Federal Emergency Relief Administration in this way, the Corporation was 
faced with the necessity of purchasing new material to replace that remaining 
in the hands of the Federal Emergency Relief Administration. Thus the Cor- 
poration suffered an additional financial burden and lost custody of the loaned 
equipment which it had procured. 

The management of the Corporation was very anxious to render a proper 
account of its responsibility with regard to this equipment and the use of its 
funds. Consequently, steps were taken to secure an acknowledgment from the 
Federal Emergency Relief Administration of the furniture which remained 
in its custody, a transfer of said equipment, and a replenishment of the Cor- 
poration funds from which money had been taken to replace the equipment 
which was loaned to said Administration. Voucher was accordingly submitted 
for reimbursement. Inasmuch as the Federal Surplus Commodities Corpora- 
tion, corporate successor to the Federal Surplus Relief Corporation, and the 
Works Progress Administration, successor to the Federal Emergency Relief 
Administration, are both governmental agencies, the check in question repre- 
sents a reimbursement for equipment that was necessary to the Federal Emer- 
gency Relief Administration and had to be replaced by the Corporation. 

In view of the unusual circumstances involved in this particular case, a de- 
cision is requested advising whether or not the check now in the hands of the 
Corporation, issued by the Works Progress Administration, may be deposited 
to the credit of the Corporation, since the Corporation was required to expend 
its funds for replacement. 


Section 601 (a) of the act of June 30, 1932, 47 Stat. 417, provides, 
as follows: 


Any executive department or independent establishment of the Government, 
or any bureau or office thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, may place orders 
with any other such department, establishment, bureau, or office for materials, 
supplies, equipment, work, or services, of any kind that such requisitioned 
Federal agency may be in a position to supply or equipped to render, and shall 
pay promptly by check to such Federal agency as may be requisitioned, upon 
its written request, either in advance or upon the furnishing or performance 
thereof, all or part of the estimated or actual cost thereof as determined by 
such department, establishment, bureau, or office as may be requisitioned; but 
proper adjustments on the basis of the actual cost of the materials, supplies, or 
equipment furnished, or work or services performed, paid for in advance, shall 
be made as may be agreed upon by the departments, establishments, bureaus, 
or offices concerned; * 


. Subsection (b) of said section provides, in part, as follows: 


* * * Where materials, supplies, or equipment are furnished from stocks 
on hand, the amounts received in payment therefor shall be credited to appro- 
priations or funds, as may be authorized by other law, or, if not so authorized, 
so as to be available to replace the materials, supplies, or equipment, except 
that where the head of any such department, establishment, bureau, or office 
determines that such replacement is not necessary the amounts paid shall be 
covered into the Treasury as miscellaneous receipts. 


While the transaction at its inception was not strictly a sale and 


purchase of equipment, as the matter now stands the transaction 
appears to be a transfer of equipment from one department to an- 
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other as contemplated by the above-quoted provisions of law with 
respect to the handling of such matters. Accordingly, in view of the 
necessity for the replacement by your corporation of the furniture 
loaned to the Federal Emergency Relief Administration, this office 
is not required to object to the deposit of the proceeds of the check 
to the credit of the applicable fund of the Federal Surplus Com- 
modities Corporation. 
You are advised accordingly. 


(A-82100) 


SUBSISTENCE AND TRAVELING EXPENSES—HEADQUARTERS AS 
DESIGNATED VERSUS HEADQUARTERS IN FACT—REAPPOINTMENT 
IN FIELD SERVICE FOLLOWING DEPARTMENTAL SERVICE IN SAME 
OFFICE 


The detaching of an employee from a temporary appointment in the Washington 
office of the National Park Service—the departmental service—and ap- 
pointment the following day to work of said office in the field service, the 
duties of which have no connection with the former position, may not be 
considered as a transfer of an employee between duty stations the travel 
expenses of which may be reimbursed pursuant to section 2 of the act of 
March 15, 1934, 48 Stat. 450, where authorized in advance by the head of 
the department concerned. 

An employee detached from a temporary appointment in the Washington office 
of the National Park Service—the departmental service—and appointed the 
following day to work of said office in the field service, who performed no 
duty at Washington before departure for field duty, the duties under said 
appointment having been performed in and around a designated field sta- 
tion, is not entitled to traveling expenses to the designated field station, or 
to a per diem in lieu of subsistence while on duty there, the circumstances 
being suchas to render ineffective the administrative designation of Wash- 
ington as his headquarters for travel and subsistence reimbursement pur- 
poses, and the matter as to whether the new appointment was at the same 
or different salary rate is not material. 15 Comp. Gen. 624, distinguished. 


mines Lomeptretier General Elliott to the Secretary of the Interior, February 
1937: . 


With reference to your letter of January 22, 1937, I have to advise 
that there has been considered the letter from the Acting Secretary 
of the Interior, dated July 30, 1936, as follows: 


Review is requested of the exceptions in the accounts of E. C. Morton, Finance 
Office, War Department, taken by your office to expense vouchers listed below 
covering subsistence and transportation in the case of EB. E. Tillett, E. C. W. 
field supervisor, National Park Service of this Department: 


Voucher no. 9216, paid August 1935 
(T/R-I-231.288 and 231.239) 
Voucher no. 127386, paid Aug. 29, 1935. 
Voucher no, 11998, paid Sept. 27, 19385 
Voucher no. 10191. paid Oct. 19, 1985 . 
Vemcher mo. B05G1, paid: Nowa: 2G BOB B iciiccieieis ees etic nce 145. 00 


The first notice of exception listed above states that, since the date of return 
to Washington is indefinite and the employee’s duties have been performed 
from Honolulu as a base, it must be held that Honolulu is the employee's official 
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station and per diem thereafter is not allowable. It is also stated that, since it 
has been held that employees who are furloughed from their regular positions 
and given temporary appointments at higher salaries elsewhere must place 
themselves at their place of duty under the new appointment at their own 
expense, the expense of travel from Washington to Honolulu is not allowable. 

Mr. Tillett was appointed as field supervisor, field grade 14, ECW, $3.500 
per annum, with official headquarters at Washington, D. C., at large, by the 
Secretary’s order no. 576—ECW of June 3, 1935. Previous to that ap- 
pointment he was given a Public Works appointment as administrative assist- 
ant (chief accountant), grade CAF-10, at $3,500 per annum, on July 31, 1934, 
by administrative furlough from the same position in grade CAF-8, at $2,900 per 
annum on the regular roll. He continued under his Public Works appointment 
until the close of business June 5, 1985, when that appointment was terminated 
for the purpose of accepting the position of DCW field supervisor at the same 
salary. Mr. Tillett entered on duty under this appointment on June 6, 1935. 

On March 16, 1986, his headquarters was changed from Washington, D. C., 
to Honolulu, T. H., on which date he was given an administrative promotion of 
$600 per annum. 

Contrary to the statement in notice of exception dated June 10, 1986, on 
voucher no. 9216, it will be noted from the above that Mr. Tillett was not given 
a temporary appointment at a higher salary and, therefore, there was no reason 
to believe that he should have borne the expense of placing himself at the duty 
station. 

The ECW appointment was for special duty for such period of time as his 
services might be required on such work and funds were available therefor 
with travel expenses and per diem when away from official headquarters. A 
copy of the appointment dated June 3, 1935, is of record in your office. Con- 
sidering that the assignment to duty in the Territory of Hawaii contemplated a 
temporary duty station, no provision for the transfer of household goods at Gov- 
ernment expense was contained in the appointment and the employee has con- 
tinued to maintain his residence in the vicinity of Washington, D. C., knowing 
that the assignment is of a temporary nature. The travel order dated June 3, 
1985, copy of which is also of record in your office, directs Mr. Tillett to travel 
from his headquarters located at Washington, D. C., to such points within the 
continental United States and the Territory of Hawaii as may be necessary in 
connection with his official duties. In lieu of subsistence expenses, the rate 
of not to exceed $5.00 per diem was authorized while the employee was away 
from his designated headquarters. 

At the time of assignment to duty in Hawaii, Mr. Tillett had rendered ap- 
proximately 14 years’ service with the National Park Service of this Depart- 
ment. His headquarters during that period of service was Washington, D. C., 
and he had been required to travel on official duty from two to six months each 
year. As previously stated, Mr. Tillett’s headquarters was changed to Hawaii 
on March 16, 1936, after it was determined that he would be on more or less 
continuous duty from that base. 

The regulations of the National Park Service provide that per diem in lieu 
of subsistence paid to officials and employees shall be limited to 90 days in any 
one locality during any concurrent calendar or fiscal year unless exception is 
made by the Director in special cases. In considering the temporary assign- 
ment and the additional expense to which the employee would be subjected, an 
exception was made to the regulations in Mr. Tillett’s case. 

It is requested that further consideration be given to Mr. Tillett’s case in 
view of the fact that he was not assigned to the Bmergency Conservation Work 
at an increase in salary and was in a temporary status in Hawaii at least 
prior to March 15, 1986. 

Thorough consideration of the facts, as submitted, when reviewing the 
exceptions and advice as to your conclusions will be appreciated. 


Also, there has been received a letter, dated September 16, 1936, 
from the Acting Associate Director, National Park Service, trans- 


mitting a copy of the travel order of June 3, 1935, copies of appoint- 
ment letters, etc. 


It now appears that at the time here involved Mr. Tillett was not 
furloughed from a regular position and given’a temporary appoint- 








734 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


ment at a higher salary, but that on June 5, 1935, he was detached 
from his duties as chief accountant under a temporary Public Works 
appointment, CAF-10, at $3,500 per annum in the office of the Na- 
tional Park Service at Washington, D. C., that is, in the departmental 
service, and was appointed, effective June 6, 1935, a field supervisor, 
FCS-14, on work under an Emergency Conservation Work allotment 
at $3,500 per annum, in the field service. 

The copy of the appointment letter, dated June 3, 1935, trans- 
mitted to this office assigns “Washington, D. C., A/L” as head- 
quarters, and, similarly, the travel order issued June 3, 1935, author- 
izes travel from his headquarters “located at Washington, D. C.” to 
points in the United States and the Territory of Hawaii. 

The fact is that upon taking his oath of office under his new ap- 
pointment on June 6, 1935, the employee left Washington the same 
day for Honolulu, where, so far as the record shows, he has since 
remained continuously on duty. As his new duties as field supervisor 
had no connection with his former position in Washington, but were 
under a new and different appointment, there is not involved any 
question of the transfer of an employee between duty stations, the 
travel expenses of which may be reimbursed pursuant to section 2 of 
the act of March 15, 1934, 48 Stat. 450, where authorized in advance 
by the head of the Department, but there is involved only the ques- 
tion of a new appointee being required to place himself at his first 
duty station at his own expense and the matter of the payment to 
him of a subsistence allowance after arrival at his post of duty. The 
rule is stated in 13 Comp. Gen. 390, 392, as follows: 


It is a well-settled rule that an employee, upon appointment to a new posi- 
tion, must bear the expense, if any, incident to reporting at the designated 
_ post of duty or first place at which duty is actually performed. 5 Comp. 
Gen. 987; 10 id. 222. The fact that Mr. Oliver took the oath of office under 
the new appointment before leaving Washington, D. C., cannot operate to place 
him in a travel status since no duty was performed at Washington. 4. Comp. 
Gen. 641. 


See, also, 14 Comp. Gen. 564, and id. 871. Whether the new ap- 
pointment is at the same or a different salary is not material. 

As in this case no duties were performed at Washington but, since 
the appointment, all duties have been performed in and around 
Honolulu, it is apparent that Honolulu, and not Washington, was 
in fact the employee’s first permanent actual duty station under his 
new appointment, and it must be held that the appointment and 
travel orders of June 3, 1935, designating Washington as the em- 
ployee’s headquarters were ineffective to entitle him to travel expenses 
to such first. duty station at Honolulu or to create a temporary duty 
status entitling him to a per diem in lieu of subsistence while at Hon- 
olulu after his arrival there. See 10 Comp. Gen. 469, 471. Accord- 
ingly, the disallowance of credit in the accounts of Major E. C: Mor- 
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ton for the payments in question is sustained. The matter here is to 
be distinguished from those cases where employees are required to 
travel more or less continuously from place to place in the field with- 
out relation to a permanent field headquarters. See 15 Comp. Gen. 
624. 

It is noted that the Department has already taken steps to reim- 
burse the Government by refunding to the appropriation the amount 
of $134.85, consisting of allowable travel expenses during the period 
from December 1, 1935, to May 31, 1936, while the employee was away 
from his headquarters at Honolulu on official business, as itemized on 
vouchers nos. 17419, 17420, 17421, and 17422 of the June 1936 dis- 
bursing account of Major E. C. Morton. There remains to be re- 
funded the balance of the overpayment, $639.79, it appearing that 
credit was disallowed for only $106.75 on voucher no. 12736, paid 
August 29, 1935, instead of for $113.75 as stated in the Acting Sec- 
retary’s letter of July 30, 1936. supra. 


(A-70130) 


AGRICULTURAL ADJUSTMENT ADMINISTRATION—COTTON POOL 
SALES—BREACH OF CONTRACT—GOVERNMENT INDEMNIFICATION 
OF PRIVATE CONTRACTOR 


Where, under a contract with the manager, Cotton Producers’ Pool of the Agri- 
cultural Adjustment Administration, providing for the proper receiving, 
warehousing, insuring, selling, and otherwise servicing the cotton covered 
by the contract, the sole compensation to be a commission on cotton sold, 
due, and payable upon receipt of the proceeds by the cotton pool, the con- 
tractor fails to make shipment under a contract of sale with a mill operat- 
ing under the southern mills rules, 1935, within the time required by said 
rules, there is no authority for the Government to reimburse said contractor 
for any part of an amount assessed under said rules as a penalty and in- 
creased costs because of necessity of procurement of the cotton elsewhere, 
the contract having been ill-advised and at the risk of the contractor who 
knew at the time or, because of prior experience, should have known that 
shipment within the time allowed was highly improbable, if not impossible. 

Decision by Acting Comptroller General Elliott, February 8, 1937: 

There is for consideration the claim of W. M. Garrard in the 
amount of $530, covered by bureau voucher no. 7408, December 15, 
1936, of the Agricultural Adjustment Administration. The amount 
involved was returned uncertified on preaudit of bureau voucher no. 
5067 of the Agricultural Adjustment Administration, under date of 
November 2, 1936, and review of that action requested. 

The facts are as follows: Under the terms of his contract no. AAA 
385, February 15, 1934, with the manager, Cotton Producers’ Pool 
of the Agricultural Adjustment Administration, Garrard undertook 
to properly receive, warehouse, and insure in the name of the man- 


ager, cotton pool, and otherwise service the cotton covered by the 
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contract, such service including checking and payment of storage and 
warehouse charges, and supervision of such cotton in respect to ade- 
quate storage and insurance, and to sell said cotton from time to time 
at the best market price obtainable under existing marketing condi- 
tions at the time of sale. 

The manager of the cotton pool was obligated to reimburse Gar- 
rard for all storage and warehouse charges and insurance premiums 
advanced by Garrard for the account of the manager of the cotton 
pool with respect to such cotton, and to pay Garrard as sole compen- 
sation for services to be rendered for the sale, handling, classing, 
marketing, and otherwise servicing said cotton, a commission of 3 
percent upon the gross sale price of the cotton sold in compliance 
with the terms of the contract, such compensation to be due and pay- 
able if and when the cotton was sold and the proceeds received by 
the cotton pool. Also, the contract provided in section 1, paragraph 
(4), that the manager, cotton pool, should not be or become charge- 
able with any cost or expense incident to the handling, classing, 
marketing, or any other service with respect to such cotton, except 
as stated above. 

The records indicate that Garrard handled all transactions in 
connection with the cotton covered by the contract through the Staple 
Cotton Cooperative Association, Greenwood, Miss., hereinafter called 
the association, of which he is or was general manager; that all dis- 
busements were made by the association as Garrard’s agent and 
charged back to him, he in turn being reimbursed by the manager of 
the cotton pool in accordance with the terms of the contract; and 
that the 3 percent compensation received by Garrard from the 
manager of the cotton pool likewise was turned over to the 
association. 

On August 31, 1935, Garrard, or the association as his agent, un- 
dertook to sell 200 bales of cotton to W. D. Lawson & Co., Gastonia, 
N. C., for immediate delivery to the Hampton Spinning Mills, Clo- 
ver, S.C. Paragraph 16 of the southern mills rules 1935, provided 
that cotton sold for immediate shipment must be shipped, and bills 
of lading, or mutually acceptable equivalent therefor issued within 
7 business days from the date of sale. September 1 and 8, 1935, were 
Sundays and September 2 was Labor Day, none of them business 
days. Shipment of the cotton should have been made not later than 
September 10, 1935, One hundred and two bales were shipped from 
Memphis, Tenn., on September 19, and the remaining 98 bales were 
shipped September 23, 9 and 13 days late, respectively. In the mean- 
time, Lawson & Co. had been advised by letter of September 13, 3 
days after shipment of the cotton should have been made, as follows: 


We hereby certify that, because of conditions beyond our control, partially 
set forth herein, we will not be able to obtain bill of lading covering the sale 

















DECISIONS OF THE ACTING COMPTROLLER GENERAL 737 


of two hundred (200) bales of cotton, ordered shipped to the Hampton Spinning 
Mills, Clover, South Carolina, covered by our contract D-276, your no. 21, 
within the time limit specified. 

This is cotton belonging to the Government pool, which was known to you, 
and because of the fact that the warehouse receipts are held in the Federal 
Reserve Bank, New Orleans, La., they are not subject to immediate handling 
by us, but we must forward request to them and await our turn in obtaining 
from them, causing delays in ordering out. 

This cotton being of prior seasons’ growth and of a special grade, staple and 
character, in order to secure the amount specified it was necessary to ship from 
scattered warehouse points, thereby necessitating the concentration of the cotton 
at one central point into carloads. This is now in process, but owing to the fact 
that we have no control over the warehouses or carriers, we believe it will not 
be possible to concentrate and forward bill of lading within the time limit speci- 
fied. It is our purpose to endeavor to forward as much of this cotton as pos- 
sible at the earliest date, completing when all cotton has been concentrated. 


This letter was signed by R, D. Portwood, traffic manager, Staple 
Cotton Cooperative Association. 

On September 20, Lawson & Co. replied: 

We regret to advise you that we are unable to accept reasons stated in your 
letter of the 13th inst. for your inability to have the 200 bales of cotton pur- 
chased for account of the Hampton Spinning Mills, our contract #21, your no, 
D-276, loaded within the specified time limit. The mill was in urgent need of 
the cotton and therefore required same to be shipped within a specified time 
and in order to avoid shutting down it has been necessary for them to purchase 
replacement of this cotton elsewhere. 

We will render to you statement covering the differences with penalties in 
accordance with the southern mill rules. 

It is to be noted that while this letter was dated September 20, 
1935, a day later than the first shipment of cotton from Memphis, 
evidently Lawson & Co. had previously given notice that the cotton 
would not be accepted under the contract, for the shipment of 
September 19 was not made to the Hampton Spinning Mills at 
Clover, S. C., but was shipped to the Avon Bonded Warehouse, 
Gastonia, N. C. 

Under date of September 23, 1935, Mr. Portwood wrote Mr. Mur- 
ray M. Stewart, Jr., of the Cotton Producers’ Pool, Washington, 
D. C. in pertinent part as follows: 

This is to advise that contract of sale D-276 covering two hundred (200) 
bales of cotton sold to W. D. Lawson & Co., Gastonia, N. C., for shipment to the 
Hampton Spinning Mills, has been cancelled because of the fact that we were 
unable to have the cotton forwarded within the time limit specified (10 days). 

This was caused by the fact that we were delayed in receiving the warehouse 
receipts from New Orleans, together with the fact that the cotton was badly 
scattered and in order to secure the carload rate it was necessary to consolidate 


the cotton at Memphis and considerable time over the time limit allowed under 
the contract was consumed. 


As a result of this we have diverted the 200 bales of cotton into the Avon 
Bonded Warehouse at Gastonia and will store there until resold. 

Southern mill rules, paragraph 18, provided that if for any reason 
not excusable under that paragraph—none of which is applicable in 
the present instance—the seller failed to make shipment or delivery 
within the time specified in a contract, the buyer might cancel the 
contract, or might buy in open market cotton equal to that con- 
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tracted for, in either case the market difference to be adjusted be- 
tween the buyer and seller, with one-quarter cent per pound penalty 
against the seller. Upon that basis, W. D. Lawson & Co. charged 
the association a market difference of 28 points on 100,000 pounds of 
cotton, or $280, and penalty of one-quarter cent per pound, or $250, 
an aggregate of $530, for which Garrard seeks reimbursement from 
the Government. 

In support of the request for review, there is submitted a statement 
of the Staple Cotton Cooperative Association for Mr. Garrard rela- 
tive to the sale, from which it appears that request for the warehouse 
receipts was forwarded to P. H. Fuller, representative of the Cotton 
Producers’ Pool in New Orleans, on September 1, 1935, that they were 
delivered to Mr. Fuller by the New Orleans branch of the Federal 
Reserve Bank of Atlanta on September 11, and turned over to the 
association and mailed out to the points where the cotton was stored 
on September 12, 1935. The statement concludes: 

We further wish to state that numerous sales of cotton belonging to the cotton 
pool were made under similar circumstances and receipts were received within 
from three to five days of request. While, in many other instances, because of 
the fact that the cotton pool at New Orleans was selling large quantities of 
cotton and the Federal Reserve Bank was working all receipts covered by 
such sales, we were not able to obtain receipts promptly; and, on several occa- 
sions, it was necessary for a representative of Mr. Garrard to visit New Orleans 
and obtain the warehouse receipts in this manner, such expense being borne 
by Mr. Garrard because of the fact that he desired to render every assistance 
possible both to our mill friends and the Secretary of Agriculture. 

The record indicates that 130 bales of the cotton sold were located 
at eight different points in Mississippi, and it is presumed the other 
70 bales were already in Memphis, Tenn., at the time the sale was 
made. 
It is evident, not only from the statement above, but from the 

contemporary correspondence, that the facts that the cotton was 
located at various points, “badly scattered”; that it was necessary to 
consolidate it at Memphis, that the warehouse receipts were held in 
the Federal Reserve Bank at New Orleans; that “they are not sub- 
ject to immediate handling by us, but we must forward request to 
them and await our turn in obtaining from them, causing delays in 
ordering out”; that the association had been unable on several oc- 
casions in the past, and might be unable in the case of the sale here 
under consideration, to obtain the necessary warehouse receipts 
promptly, were all known to the association at the time the sale to 
Lawson & Co. was undertaken. It must have been apparent that not 
only unforeseen, but even ordinary delays incident to the transaction 
of the business might serve to postpone delivery of the cotton. Yet, 
despite this, the association entered into an unqualified commitment 
on August 31 to deliver, or certainly to ship, 200 bales of cotton for 
Lawson & Co. on or before September 10, 1935. So far as the record 
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discloses, the association took no steps to protect itself against pos- 
sible delay, and there is no suggestion that there was any agreement 
or understanding with the purchaser relative thereto, or that Lawson 
& Co. agreed to accept delivery of the cotton except within the speci- 
fied time. On the contrary, it appears that the purchasers were not 
notified that there would be delay until September 13, 1935, 3 days 
after the expiration of the shipping period. 

It is plain that the amount involved, as it is designated, represents 
penalty and damages for which Garrard, through the association, be- 
came liable to Lawson & Co. by reason of an ill-advised, improvident, 
and unauthorized commitment to make delivery of the 200 bales of 
cotton within a specified time, when it was or should have been 
known that delivery within that time, if not impossible, was, to say 
the least, highly improbable. 

Under the facts presented there appears no authority under the 
contract, or other legal basis, for the allowance to Garrard of any 
part of the item of $530 as reimbursement to him for the penalty 
and damages incurred, That it was not a disbursement incident to 
properly receiving, warehousing, and insuring the cotton within the 
meaning of the contract is plain; that it was not an item which he 
would be entitled to receive under the 3-percent compensation provi- 
sion of the contract is obvious since the cotton was not sold, and no 
compensation would be due until the cotton was sold and the pro- 
ceeds received by the cotton pool. As stated above, the item repre- 
sents one of damages and penalty incurred by Garrard, or the asso- 
ciation as his agent, by reason of entering into a positive commitment 
for the delivery of 200 bales of cotton on the chance that delivery 
could be made within the limited time specified, or on the further 
chance that the purchaser would accept a later delivery. Such a 
chance was a risk assumed by Garrard, and, under the specific pro- 
vision of section 1, paragraph 4, of the contract, any resulting loss 
is not legally chargeable to the Government. 

Accordingly, the claim is for disallowance, and preaudit action 
of November 2, 1936, in the premises must be and is sustained. 


(A~72954) 


DAMAGES—PRIVATE PROPERTY—RECLAMATION PROJECT FINANCED 
WITH NATIONAL INDUSTRIAL RECOVERY ACT FUNDS 


A claim for damages to a privately owned radio caused by employees of the 
Bureau of Reclamation while making surveys for an Ogden River project 
not being payable except pursuant to statutory authority, and the only 
statutory authority in such cases being that with reference to “the reclama- 
tion fund”, such damages are for payment from said fund notwithstand- 
ing the project is financed with National Industrial Recovery Act funds and 
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not appropriated reclamation moneys, the authority being specific as to the 
source of such payment and not being for application to sums otherwise 
appropriated or made available for particular projects. 


Anting, Cuvetretine General Elliott to the Secretary of the Interior, February 


There has been received from the Commissioner, Bureau of Rec- 
lamation, a letter dated December 4, 1936, as follows: 


Reference is made to certificate of settlement no. 0428206, certifying claim 
of Joe D. Havens in the amount of $20 for payment from the fund { eae 
reclamation fund.” This settlement was made by G. F. Allen on his voucher 
no. 905127, November 28, 1936. 

In this connection please refer to paragraph two of letter dated February 28, 
1936, from this office in reply to your letter dated February 1, 1936, file 
Cont-—0548626-CB, in which it was stated that no appropriation was made for 


athe expenditure of reclamation fund ioe? funds for the Ogden project. 


Please advise under what authority of law the payment of a claim from a fund 
for a project for which no appropriation has been made is permitted. 

It is the contention of this office, as stated in office letter of February 28, 

. . . ce 640.29 

1936, that this claim is a proper charge against the Rend; 15 conrepene \— 
National Industrial Recovery, Interior, Reclamation (reimbursable) 1933-1937”, 
Ogden River project F. P. 25, and in view of that fact it is respectfully re- 
quested that the case be reviewed and counter warrant or other suitable 
- “4-03/7640.29) wy: ia 
warrant be issued debiting the fund {{5 4-443 Nemet National Industrial Recov 
ery, Interior, Reclamation (reimbursable) 1933-1937", Ogden River project 


F. P. 25, and crediting the fund {12 So00 }-Feclamation fund.” 


The claim settlement in question, no. 0428206, dated November 20, 
1936, in favor of Joe D. Havens for $20, was in payment for 
damages to his radio on July 19, 1935, caused by employees of the 
Bureau of Reclamation in the course of making surveys for the 
Ogden River project, a tree having been felled across nearby power 
lines, causing a short circuit which burned out Mr. Havens’ radio 
set. . 

Such damage claims are not payable by the Government except 
pursuant to express statutory authority. The only statutory author- 
ity for the payment of the present claim appears to be that con- 
tained in the annual appropriation act of May 9, 1935, 49 Stat. 176, 
197, for the Department of the Interior, making appropriation for 
the Bureau of Reclamation for the fiscal year ended June 30, 1936, 
in part as follows: 

The following sums are appropriated out of the special fund in the Treasury 
of the United States created by the act of June 17, 1902 (U. S. ©. title 43, 


secs. 391, 411), and therein designated “the reclamation fund”, to be available 
immediately : 


cS * * * * * * 


Administrative provisions and limitations: * * * payment of damages 
caused to the owners of lands or other private property of any kind by reason 
of the operations of the United States, its officers, or employees, in the survey, 
construction, operation, or maintenance of irrigation works, and which may 
be compromised by agreement between the claimant and the Secretary of 
the Interior, or such officers as he may designate; * 
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It is to be noted that this is a specific appropriation for this par- 
ticular purpose from the reclamation fund generally and is not an 
authorization to pay such damages from sums otherwise appropri- 
ated or made available for particular projects. The circumstance 
that similar provisions have been made for many years in annual 
appropriations for the Bureau of Reclamation does not change the 
character of such authorization to one of permanent law imposing on 
the United States legal liability for such damages. In other words, 
the only right in the claimant to reimbursement in the present case 
is by virtue of, and expressly under, the specific annual appropria- 
tion supra, for that particular purpose, and the fact that the indi- 
vidual reclamation project in connection with which the damages 
occurred was being financed by an allotment of funds under the 
appropriation made to carry out the provisions of the National 
Industrial Recovery Act cannot operate to make such funds, instead 
of the said specific appropriation, available to pay such damage 
claims. 

It follows that the action taken in the settlement charging the 
amount allowed therein to the reclamation fund appropriation was 
correct, and, accordingly, the request that such charge be transferred 
to the National Industry Recovery allotment for the particular 
project must be and is denied. 


(A-82205) 


DISTRICT OF COLUMBIA—WATER RENTS—REFUNDS AND CHARGES 
AGAINST FEDERAL AGENCIES 


There is no legal basis for the collection of water rent from Federal agencies 
occupying private property in the District of Columbia. 16 Comp. Gen. 
828, distinguished. 

The accounting officers of the District of Columbia are by law charged with 
the determination whether there may be refunded water rents voluntarily 
paid by the owner of premises located therein, leased to a Government 


agency under an agreement providing that the lessor shall not be responsi- 
ble fpr such charges. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, February 9, 1937: 


Your letter of December 8, 1936, is, in part, as follows: 


Claim has been made by Mr. H. B. Spencer, owner of premises 2000 Massa- 
chusetts Avenue, Northwest, through Randall H. Hagner & Company, rental 
agents, for a refund of water rents alleged to have been erroneously paid to 
the District of Columbia during the period September 1935 to September 1936, 
in the sum of $155.84, 

The Commissioners are in receipt of a letter dated October 9, 1986, from 
the Division of Government Space Control, National Park Service, Department 
of the Interior, in which it is stated that “the premises have been leased for 
use by the Rural Electrification Administration. The lease is effective May 18, 
1935, and provides that the lessor shall not be responsible for water rent after 
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that date.” This letter is addressed to Randall H. Hagner & Company and 
in substance denies liability on the part of the Rural Electrification Adminis- 
tration to pay the District of Columbia for water consumed at these premises. 
Consequently the owner is looking to the District for a refund of the alleged 
erroneous payment. The bills on which payment was made to the Collector of 
Taxes are addressed to the occupant of premises 1500 20th Street, Northwest, 
which corresponds with the address 2000 Massachusetts Avenue, Northwest, 
and are for the fiscal years 1935 and 1936 in the following amounts: 
Net amount 
Date paid— paid 
Se, WI sistem sinister bniiit thee bohsgteeereiein oa Ly s 


<a ee ee ee eee meee Kee eee eee 
a a a a a ee a ee 
ee ee ee a ee ee ee 





Title 20, section 1391, of the Code of the District of Columbia, provides: 
“The Commissioners have authority to provide for the collection of water 
rents in advance or otherwise, from the owner or occupant of all buildings or 
establishments using the water; and to provide for stopping the supply of 
water to any dwelling or establishment upon a failure to pay the rate, and 
to carry into full effect the provisions of this chapter.” 


See in this connection the act of July 3, 1930 (46 Stat. 909). 


In the case of Martha W. Goddard v. The District of Columbia, Justice Brad- 
ley, on February 2, 1895, rendered the following opinion on a petition for 
mandamus: 

“* * * The law as I interpret it, says simply this: If the occupant of the 
premises fails to pay the water rate, within the time prescribed by law, the 
water shall be turned off, and as to that user it shall not be turned on again 
until the water rate and the penalty for turning it off are paid. 

“So that the conclusion is this: That the Commissioners have no right to 
refuse to turn this water on at the instance of the relator or to impose any 
condition upon her right to use the water except the payment of such expense 
as may be incident to the mechanical act of turning it on, and upon the pay- 
ment by her of the rate for the unexpired fiscal year, and of such expenses ag 
may be necessary to turn the water on, she is entitled to the relief prayed.” 

7 * ” * * * « 


No appeal was taken from this decision, but it is rather apparent from 
the wording of the law, that the Commissioners may provide for the collection 
of water rent from either the owner or the occupant, and since the water rent 
bills here involved were rendered to the occupant and paid as rendered, it 
would not appear to be a proper case for a refund under the provisions of 
the 1987 District of Columbia Appropriation Act, approved June 23, 1936, 
which provides in pertinent part: 

“For the refunding of water rents and other water charges erroneously 
paid in the District of Columbia, to be refunded in the manner prescribed by 
law for the refunding of erroneously paid taxes, $5,000: * * *.” 

It appears in this case, however, that the owner of the premises, in negotiat- 
ing with an agency of the Federal Government, has attempted to pass to it 
a responsibility for the payment of water rent, a legal obligation imposed by 
law upon him, thereby in effect increasing the rental consideration, and re- 
ceiving benefits of exemption which could accrue only to the United States. 
See in this connection your decision to the Alley Dwelling Authority for 
the District of Columbia dated September 30, 1986 (16 Comp. Gen. 323). 

There are many other cases where rented property in the District of Colum- 
bia is being occupied by agencies of the United States Government under leases 
which provide that the lessor shall not be responsible for water rent, and 
the owner is denying liability on the ground that the occupant, namely, the 
agency of the Federal Government, is responsible for the water rent. 

The Commissioners would appreciate early advice from you as to whether, 
under the circumstances, refund may be made of the water rent bills paid by 
H. B. Spencer through his agent, Randall H. Hagner & Company, and whether 
water rent may be collected from the Rural Electrification Administration 
and other Federal agencies occupying private property in the District of Colum- 
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bia, and if not, whether in your opinion water furnished these agencies may 
be legally assessed against the owner. 


Your submission presents in substance two principal questions, 
first, whether water rent may be collected from Federal agencies 
occupying private property in the District of Columbia, and, second, 
whether refund may be made to the owner of the premises in ques- 
tion of the amount of water-rent bills paid through the agent of the 
owner. 

The questions thus presented will be considered separately in the 
order just stated. With respect to the first question—involving the 
propriety of expenditure of Federal funds for water services in 
rented buildings occupied by Federal agencies in the District of 
Columbia—your attention is invited to the following sections of title 
40, United States Code: 

45. Chief of Engineers; charge of Washington Aqueduct and other public 
works. The Chief of Engineers shall have the immediate superintendence of 


the Washington Aqueduct, together with all rights, appurtenances, and _Extares 
connected with the same, and belonging to the United States, * * 
* * * + « ” . 
51. Same; authority. He and his necessary assistants are empowered to 
use all lawful means for the discharge of their duties; and, particularly, he 
shall have full control over the Washington Aqueduct, to regulate the manner 


in which the authorities of the District “ Columbia may tap the supply of 
water to the inhabitants thereof; * * 


* * * * * * * 


55. Mains or pipes; laying for use of public buildings. No greater number 
of main pipes of the Washington Aqueduct shall be laid at the expense of the 
United States than are sufficient to furnish the public buildings, offices, and 
grounds with the necessary supply of water. The cost of any main pipe, for 
the supply of water to the inhabitants of Washington, must be paid by the 
District of Columbia, in the manner provided by law (R. 8S, 1805; act of March 
3, 1859, 11 Stat. 436). 


See also section 1373, title 20, District of Columbia Code, which 
provides : 

Water supply; rules and regulations.—Full power is given to the Commis- 
sioners to supply the inhabitants of the District with the Potomac water from 
the aqueduct mains or pipes laid in the streets and avenues by the United 
States; and to make all laws and regulations for the proper distribution of 
the same, subject to the provisions of this chapter, and to the control of the 


Chief of Engineers, as provided in section 51 of title 40 of the Code of Laws 
of the United States. * * * 


The quoted provisions of law clearly establish that the Wash- 
ington Aqueduct is a governmental activity established primarily 
for the purpose of furnishing water for the needs of the Govern- 
ment. It is to be observed from the wording of section 55, supra, 
that the needs contemplated are not limited to Government buildings 
but they also cover the necessary supply of water for public offices 
and grounds. The fact that a building used by the United States 
in carrying on Government activities is leased does not affect its 
public character. It is being used for public purposes and in all 
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practical respects is serving as a public building to the same extent 
as if ownership thereof were vested in the Government. 
Accordingly, you are advised that relative to the first question pre- 
sented there exists no legal basis for the collection of water rent 
from Federal agencies occupying private property in the District 
of Columbia. See 5 Comp. Dec. 960 and 27 id. 163. The case de- 
cided in 16 Comp. Gen. 323 is to be distinguished on the ground 
that the use in that case was for other than Government purposes. 
In considering the question whether water rents paid by the owner 
of premises in question legally may be refunded pursuant to the 
above-quoted repayment provision of the act of June 23, 1936, 49 
Stat. 1886, it is noted that refunds thereunder are authorized to be 
made “in the manner prescribed by law for the refunding of er- 
roneously paid taxes.” With respect to refunding taxes erroneously 
paid, it was pointed out in 14 Comp. Gen. 480, that the responsibility 
therefor, as provided in section 821, title 20, District of Columbia 
Code—amended by section 14 of the Permanent Appropriation Re- 
peal Act of June 26, 1934, 48 Stat. 1224, 1230—is placed specifically 
upon the accounting officers of the District of Columbia. 
Accordingly, the second question presented may not be specifically 
answered, but see United States v. Edmondston, 181 U. S. 500, 513, 
and discussion therein of the exception to the general rule that vol- 
untary payments may not be refunded. Your attention is also in- 
vited to the fact that the leases covering the premises in question 
except therefrom one store located on the P Street side of the build- 
ing. In the event it is determined by the accounting officers of the 
District of Columbia that a refund is in order, it would appear that 
the amount thereof should be limited to rent paid on water supplied 
to those portions of the premises actually under lease to the Govern- 
ment. 
Your submission is answered accordingly. 


(A-82722) 


CONTRACTS—WALSH-HEALEY ACT REQUIREMENTS—QUALIFIED BIDS 
AND AWARDS BELOW APPLICABILITY LIMITATIONS 


Where, in the purchase of various items of tractor equipment involving an 
aggregate value in excess of $10,000, award is made on several items to 
bidders who quoted on only a portion of the items involving an aggregate 
of less than $10,000, there is no objection to award of other items mzgre- 
gating substantially less than $10,000 to another bidder—low in price as 
to these items—who excepted to the Walsh-Healey Act provisions in- 
cluded in the advertised specifications, notwithstanding said bid in the 
aggregate exceeded $10,000, if it is administratively found that the prices 
bid are reasonable and the bid is otherwise acceptable, there not being 
in such case any inducement upon readvertisement for other bidders to 
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offer more favorable prices in order to come within the exception limit of 
said act. 16 Comp. Gen. 583, distinguished. 


Acting Comptroller General Elliott to the Secretary of Agriculture, February 


, 1937: 


There has been received your letter of January 29, 1937, with 
inclosures, as follows: 


Reference is made to your letter of January 4, 1937, (A-82722), which refers 
to a telegram under date of December 30, 1936, received by you from the 
Caterpillar Tractor Company, Peoria, Illinois, wherein the company protests 
against readvertisement of certain tractors under this Department’s transaction 
U. 8S. D. A. 7619. You request a detailed administrative report covering what- 
ever action the Department has in mind to take in the premises, together with 
the usual collateral papers. 

Under bid transaction U. 8S. D. A. 7619, which covered tractor equipment 
of an aggregate value in excess of $10,000, thus bringing the transaction under 
the provisions of Public Act No, 846, Seventy-fourth Congress, bids were opened 
at 2:00 P. M., November 10, 1936. Four bids were received. The Allis 
Chalmers Manufacturing Company quoted on all items and took no exceptions 
to the provisions of the specifications, which included the representations and 
stipulations of Public Act No. 846, Seventy-fourth Congress. 

The Caterpillar Tractor Company quoted on all items, but took certain excep- 
tions to the provisions of the Act (see its bid). By telegram dated December 
23, 1986, after the bids were opened, the Caterpillar Tractor Company requested 
permission to withdraw from its bid the qualifying exceptions it contained. 
This telegram will be found with the company’s bid. 

The Cleveland Tractor Company and the International Harvester Company 
quoted on only a portion of the tractors called for and in amounts not in 
excess of $10,000 in the aggregate. 

Under date of December 30, 1936, and in conformity with your decision of 
December 15, 1986 (A-81768), addressed to this Department, awards were made 
to the Cleveland Tractor Company for four tractors at the prices quoted under 
Items la, 1d, and 1f, and to the International Harvester Company for four 
tractors under Item 2, these awards being on the basis of lowest bids as to 
price received, freight considered. 

No award was made under Item 1b for the two tractors covered thereby, 
funds being no longer available. 

On the remaining three tractors covered by the advertisement, i. e., one 
under Item 1h and two under Item 2, the Caterpillar Tractor Company was 
low. However, the total amount of the contract which would have resulted 
from an award of these tractors to that company would have been less than 
$10,000, and as the company had bid severally on all items no award was made 
to it, your decision (A-81763), already referred to, being interpreted as not 
permitting awards in amounts not in excess of $10,000 where proposals have 
been submitted aggregating in excess of that amount, and thereby presumably 
containing an element of cost based upon compliance with the provisions of 
Publie Act No. 846, Seventy-fourth Congress. In the circumstances the Depart- 
ment has believed that readvertisement for the remaining items is in order, 
and proposes such readvertisement unless advised by you to the contrary. 

There are enclosed a copy of the advertisement, the original bid of the Cater- 
pillar Tractor Company, a tabulation of all bids received, and pertinent 
collateral papers. Please return all papers with your reply. 


It appears from the papers transmitted with your letter that the 
Caterpillar Tractor Company submitted bids covering all items of the 
invitation for proposals, and that the aggregate amount of its bids 
was in excess of $10,000. The company attached to its bid certain 
“Exceptions to representations and stipulations required by Public 
Act No, 846, Seventy-fourth Congress and regulations promulgated 
by the Secretary of Labor.” In view of the conclusion herein 
reached these exceptions do not require consideration at this time. 
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Upon evaluation of all bids it was found that the Caterpillar 
Tractor Company was low bidder on only three items, one tractor 
at $1,204.95 delivered Whittier, California, and two tractors at $2,410 
each f, o. b. Peoria, Illinois, or a total of $6,024.95. You state that 
awards have been made for the other items to be purchased, and you 
propose to withhold award to the low bidder on these units, and 
readvertise them, my decision to you of December 15, 1936, A-81763 
(16 Comp. Gen. 583), “being interpreted as not permitting awards in 
amounts not in excess of $10,000 where proposals have been sub- 
mitted aggregating in excess of that amount, and thereby presum- 
ably containing an element of cost based upon compliance with the 
provisions of Public Act No, 846, Seventy-fourth Congress.” As to 
this suggestion, it may be pointed out that since the Caterpillar 
Tractor Company specifically excepted to the requirement of com- 
pliance with the Walsh-Healey Act and the regulations of the Secre- 
tary of Labor issued pursuant thereto, there would appear little 
reason for any presumption that this particular bidder had included 
in its bid price an element of cost based upon compliance with 
provisions of the act. However, that matter does not appear for 
consideration here. 

The proposed administrative action indicates misunderstanding of 
my decision of December 15, 1936, supra. That decision considered, 
inter alia, the effect of a reservation in certain bids of Northwest 
Motor Company, apparently relieving the Ford Motor Company— 
the manufacturer of the automobiles offered by the dealer—from all 
responsibility for compliance with the provisions of the Walsh- 
Healey Act of June 30, 1936, 49 Stat. 2036, the contract for awarding 
being in excess of $10,000. It was stated in said decision that— 

* * * All contracts to which the statute is applicable must include the 
prescribed representations and stipulations in every instance and without any 
qualification whatever. Hence, invitations for bids should inform prospective 
bidders that if the amount of an awarded contract—not within any of the 
exceptions prescribed under section 9 or provided for under section 6—exceeds 
$10,000, the contract shall contain the representations and stipulations required 
by the said act, and that any bid which, by qualifications, undertakes to avoid 


compliance with the statute in any way, or by any means, will be subject to 
rejection. * * * 


Also, it was held that— 
* * * However, when such awards are made and there is left thereby a 
balance of not much more than $10,000 in amount for possible award to some 
other bidder, the interests of the Government would seem to require a readvertis- 
ing of the remaining needs, because it may be that bidders upon readvertisement, 
recognizing that a contract of less than $10,000 in amount would not require 
inclusion of the provisions of the Walsh-Healey Act, would be influenced to. 


offer the Government a lower price, with a view of coming within the exception 
limit of the act. 


It will be seen that the decision had reference to cases where the 
contract to be awarded is in excess of $10,000, and to cases where, 
after making awards to the low bidders on bids covering only a 
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portion of the advertised needs, the low bid for the balance is slightly 
in excess of $10,000, thus indicating that on such a quantity some 
other dealer or manufacturer might bid less than $10,000. Such a 
situation is not presented here. If the Caterpillar Tractor Co. had 
been low bidder on a sufficient number of items to entitle it to award 
of a contract exceeding $10,000 in amount, the provisions of the 
Walsh-Healey Act would be applicable to such contract, and there 
would be for consideration the effect of the exceptions in its bid. 
But since a contract awarded the company for only the three items 
on which it is the low bidder would be well below $10,000 in amount, 
the Walsh-Healey Act is not applicable, and the exceptions in the bid 
of the Caterpillar Tractor Co. properly may be disregarded. See 
decision A-82353, December 18, 1936 (16 Comp. Gen. 605), to the 
Secretary of the Interior, in which there was again for consideration 
the reservation in bids of the Northwest Motor Co., and in which the 
rule was stated as follows: 

* * * Where contracts awarded are not in excess of $10,000 in amount, 
there is no requirement that the statutory stipulations of the Walsh-Healey 
Act be included in the contract. In such cases the stated reservation in the 
bid of a dealer is superfluous and does not give the bidder any competitive 
advantage over other bidders or vary the obligations of the contract from those 
which otherwise would have been incurred. Hence, the reservation is wholly 
immaterial in such cases and provides no basis for the rejection of a bid 
otherwise acceptable. * * 

While the Caterpillar Tractor Co. is the manufacturer of the 
tractors offered, as distinguished from a dealer therein, there appears 
no logical reason for the application of a different rule when it de- 
velops upon examination of the bids that the contract for awarding 
to a manufacturer is less than $10,000 in amount. 

Also, there appears no basis for readvertising the three items here 
involved under the rule that there should be readvertisement when 
there is left a balance of not much more than $10,000 for possible 
award. Since the price of the three tractors is substantially below 
$10,000, there would be no inducement for bidders to offer the Gov- 
ernment any more favorable prices in order to come within the excep- 
tion limit of the act, and there appears no reason to assume that any 
lower prices would be obtained upon readvertisement than those 
offered under the present bids. 

Accordingly, you are informed that since the Caterpillar Tractor 
Co. was low bidder on the three items remaining for award, and since 
the bid price is substantially below $10,000 and there is not involved 
the application of the requirements of the Walsh-Healey Act, there 
will not be for objection by this office an award to the Caterpillar Trac- 
tor Co. if it is administratively found that the prices bid are reason- , 
able and the bid is otherwise acceptable. 

The papers are returned. 
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(A-83163) 


CONSTRUCTION CONTRACTS—SPECIFICATION PROVISIONS FOR PRO- 
TECTION OF WORKMEN, ETC., AGAINST INJURY 


In lieu of the addition to standard construction contract forms of an indefinite 
provision, without penalty provided, attempting to impose upon a contractor 
an obligation to take all precautions necessary for the protection against 
injury of all persons engaged at the site in the performance of the contract, 
which undoubtedly would result in higher bids, there is for inclusion therein 
a stipulation similar to that used in Public Works Administration contract 
form 51, requiring the contractor to provide adequate workmen’s com- 
pensation insurance for those coming within the protection of such laws 
and employers’ general liability insurance as to the others. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
February 9, 1937: 
Consideration has been given to your letter of January 18, 1937, 
as follows: 


There is respectfully submitted for decision the question as to whether this 
Administration is authorized to embody in specifications governing construction 
work a provision reading as follows: 

“The contractor shall take all precautions necessary for the protection 
against injury of all persons engaged at the site in the performance of the 
contract. He shall comply with all applicable provisions of the Manual of 


Accident Prevention in Construction issued 1930 by the Associated General 
Contractors of America.” 


While the requirement in question seems to be desirable from a humanitarian 
standpoint in that it is designed for the purpose of requiring contractors to 
employ certain specified precautionary measures designed to protect laborers, 
mechanics, and other employees from injury and death, doubt is entertained as 
to whether the exercise of the degree of discretion which is involved in determin- 
ing on behalf of the Government that such a requirement is essential and should 
be adopted is a proper function of the officials of an executive department of 
the Government, in view of the ruling on a somewhat similar proposition in 
10 Comp. Gen. 294. 


While it is impossible to state whether the inclusion of the provision in the 
Specifications will result in an increase in the cost of construction, it does not 
appear that the amount of any increase that might result would be very great, 
and it appears that the humanitarian considerations would justify the same. 

Of course, the United States as a humanitarian measure should 
be interested in the protection of life and limb of employees in con- 
nection with building projects, but it would seem that under exist- 
ing conditions contractors should likewise be so interested that they 
voluntarily would take all precaution necessary to reduce to a mini- 
mum dangers to life and limb of its employees engaged at the site 
in the performance of a contract. While the proposed provision 
which you have quoted in the above letter would be mandatory on 
the contractor if embodied in the specifications, there is nothing 
stated as a penalty if the contractor should fail to perform its man- 
datory duty. Also, the duty attempted to be imposed upon the con- 
tractor by such a provision is more or less indefinite, and, no doubt 
would result in higher bids, and it is not believed that charges 
against appropriations available for the construction of the buildings 
should be increased in any amount due to the attempt to impose 
upon the contractor an obligation which it should perform as a 
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humanitarian measure and as to which no penalties or deductions 
are provided in the event the contractor should disregard the terms 
of its contract in that respect. 

It is believed that the end and object sought to be accomplished may 
be much more satisfactorily accomplished by the use of a stipulation 
in the specifications to form a part of the standard construction 
contract similar to article 21 of P. W. A. form 51 approved by the 
Federal Emergency Administration of Public Works and revised 
October 1, 1935. Said article is as follows: 


Art. 21. Compensation insurance.—The contractor shall provide adequate 
workmen’s compensation insurance for all labor employed on the project who 
may come within the protection of such laws and shall provide, where prac- 
ticable, employers’ general liability insurance for the benefit of his employees 
not protected by such compensation laws, and proof of such insurance satis- 
factory to the contracting officer shall be given. 


You are advised accordingly. 


(A-83171) 


SALES—SURPLUS GOVERNMENT PROPERTY—RESCINDING OF EXE- 
CUTED CONTRACT AND RETURN OF PURCHASE PRICE—QUANTITY 
DEFICIENCIES 


Where an advertisement lists for sale various surplus materials on an “as is”, 
“where is”, “if is”, “without recourse” basis, without warranty or guaranty 
as to exact quantity, with various other provisions definitely placing deter- 
mination and risk as to exact quantity on the bidder, and specifically re- 
quiring that lot purchases be paid at lot bid prices, regardless of quantity, 
return of the purchase price after award made, because of a deficiency in 
quantity, is not authorized. 

An administrative office has no equitable authority to rescind an executed con- 
tract nor may the General Accounting Office approve a return of the 
purchase price on a completed sale of Government surplus property. 


Acting Comptroller General Elliott to the Secretary of the Treasury, February 


, 1937: 
Your letter of January 18, 1937, in material part, is as follows: 


The State procurement officer for the State of Illinois, as authorized by 
letter from the Procurement Division of November 17th, circularized invitations 
to bidders covering a declaration of surplus property from Works Progress 
Administration. 

The Surplus Materials Corporation of 410 South Clinton Street, Chicago, 
Illinois, was high bidder on item 4, in the sum of $25.00, for a quantity of 
lag screws through error listed to the bidder as an item of 3,000 %4’’ x 7’’ 
lag screws. An award was made to this concern and the error in the listing 
of the number of screws was not discovered until after the award had been 
made. A recount was verified by a correct and approved inventory from the 
Works Progress Administration. 

* * * * ~ * o 


Your approval is requested for the granting of authority to the State pro- 
curement officer for the execution of the necessary standard forms to the 
disbursing clerk for the return of the bidder’s deposit. 


The formal contract ER-Tps—54s-13 of November 17, 1936, cov- 
ering the described sale was filed in this office November 19, 1936. 
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The said contract is signed by the contracting parties, carries a recita- 
tion on its face that award was made to the highest bidder as to price 
after advertising by circular letters sent to 402 dealers and embraces 
the terms of the invitation controlling of action on the claim for 
refund of the $25 contract purchase price as follows: 


3.* * * when the amount of the bid is $50.00 or less, deposit of the 
full amount will be required. * * 


* * 7 * * * * 


6. All material listed herein is offered by sealed bid sale “as is”, “where is”, 
“if is”, without recourse. The description is based on the best available 
information, but no warranty or guaranty is given by the Procurement Divi- 
Sion as to the exact quantity * * *. Failure to inspect the material will 
mot constitute grounds for adjustment or rescission of contract. 

7. The estimates of quantity or weight of the various lots, as shown herein 
are for the general guidance of bidders and have no effect upon the sale. 
Any discrepancy between estimated and actual quantity or weight will not 
invalidate a sale nor be considered the basis of a claim. * * * When lots 
are sold on a lot basis the purchaser will be required to pay the price bid for 
the lot, regardless of actual weight or quantity * %, 


* * os * a . « 

9. Upon payment of the purchase price in full, title to the material passes 
to the purchaser and all handling thereafter shall be at the risk of the pur- 
>. ©, 

The sale of item 4, here involved, was by lot. The claimant was 
on notice before the sale that if it bid and purchased the lot it could 
not claim any allowance on account of deficiency in quantity. Ina 
court otherwise having jurisdiction to grant relief in both law and 
in equity no rescission or other relief could be had by the purchaser 
in view of the specific terms of the contract. Lipshite & Cohen v. 
United States, 269 U. S. 90, 92; Maguire & Co. v. United States, 278 
U. S. 67, 69. Even if the bid had been upon the unit basis instead 
of upon the lot basis, no rescission or recovery of the full purchase 
price could be had. Snyder Corporation v. United States, 68 Ct. 
Cls. 667. 

Aside from these considerations, however, I am not informed of 
any equitable authority vested in an administrative office to rescind 
an executed contract nor of any authority in this office to approve 
return of the purchase price on a completed sale of Government 
surplus property. See in this connection Pacific Hardware Co. v. 
United States, 49 Ct. Cls. 327, 335. Accordingly, I am unable to 
grant my approval as you request. 


(A-83417) 


OFFICERS AND EMPLOYEES—TRANSFERS TO POSITIONS PAID FROM 
EMERGENCY FUNDS—COMPENSATION INCREASES 


Executive Order 7070, dated June 12, 1935, prohibiting salary increases upon 
transfers to positions in the Federal service the salaries of which are 
paid from emergency funds, is not applicable to employees transferred 
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from other than one of the executive departments, establishments, or 
agencies, and therefor is not for application to an employee transferred 
from the Library of Congress, a legislative agency. 


— Comptroller General Elliott to the Secretary of Agriculture, February 9, 
1 . 


There has been resubmitted for preaudit a pay-roll voucher in 
favor of Joseph Gellermann, research assistant, CAF-4, Resettle- 
ment Administration, for the period December 1-31, 1936, at $1,800 
per annum, certification of which was refused originally for the reason 
that the employee had been transferred from the Library of Congress 
where he was receiving a salary of $1,260 per annum and no evidence 
of compliance with Executive Order 7070 was furnished. In resub- 
mitting the voucher it was accompanied by a letter from the Acting 
Director of Finance and Control Division, urging that the Executive 
order was restricted in its application to executive departments and 
establishments and was not applicable under the circumstances ini this 
case. 

The Executive Order 7070 of June 12, 1935, provides: 

1. All appointments and reappointments made by the several executive 
departments, independent establishments, and emergency agencies, the salaries 
in connection with which are paid from emergency funds as distinguished from 
the appropriations for the regular activities of the Government, shall be made 
and specifically designated as either temporary or emergency appointments, 
and in the case of emergency appointments shall be expressly limited as to 
the duration thereof to a period not extending beyond the expiration of the 
emergency appropriation from which such salaries are paid, and in no event 
beyond June 30, 1937. 

2. No officer or representative of any department or agency shall contact 
or negotiate with an employee of another department or agency with a view 
to effecting the transfer of such employee until permission for such contact 
or negotiation has been given by the head of the department or agency in 
which such employee is employed. 

3. If such transfer is approved, the salary of the employee transferred to 
a position the salary of which is paid from emergency funds shall not be 
increased at the time of the transfer except upon the approval of the President, 
and thereafter no increase shall be made in the salary of such employee paid 
from emergency funds for a period of at least six months. 

Considering the provisions of sections 2 and 3 in the light of sec- 
tion 1 there would appear to be no room for reasonable doubt that 
the inhibitions with respect to transfer are applicable only to trans- 
fers between “the several executive departments, independent estab- 
lishments, and emergency agencies.” Hence, such inhibitions have 
no application when the transfer is from other than one of the 
Executive departments, establishments, or agencies. Compare 15 
Comp. Gen. 448. As the transfer in the present case was from the 
Library of Congress, which is a legislative and not an executive 
agency, the voucher will be certified for payment, if otherwise cor- 
rect, and returned through the usual channels. 
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(A-83505) 


ADVANCE PAYMENTS FOR INTERDEPARTMENTAL SERVICES—OBLIGA- 
TION LIMITATION—ACT, JUNE 22, 1936-—WAR OR NAVY DEPARTMENT 
WORK UNDER ACT, JUNE 5, 1920 


Where funds are advanced to the War or Navy Departments for the procure- 
ment of material to be manufactured, the placing of orders for approved 
projects with Government-owned manufacturing establishments such as 
arsenals, navy yards, etc., pursuant to the provisions of the act of June 
5, 1920, 41 Stat. 975, may be considered obligations for payment of which 
the advanced funds remain available for the same period as provided for 
similar orders placed with commercial manufacturers notwithstanding 
the provisions of section 8 of the act of June 22, 1936, 49 Stat. 1648. 16 
Comp. Gen. 575, modified. 


Acting Comptroller General Elliott to the Secretary of War, February 9, 1937: 
There has been received your letter of January 26, 1937, as follows: 


In accordance with understanding reached during the conference on the 
18th instant with representatives of this Department in your office, there are 
submitted herewith two questions pertaining to the application of existing 
laws to the utilization of arsenal orders for the accomplishment of work for 
other departments for which funds are advanced by them. 

As a preliminary to the presentation of these questions, it is desired to 
make the following statements with a view to possibly clarifying the situation 
as to the administrative problems which, it is believed, pertain in very much 
greater degree, if not exclusively, to the activities of the War and Navy 
Departments than to those of other departments: 

a. There are two classes of legislatively authorized procedure providing 
special means of accomplishing work of this character as follows: 

(1) Advancement of funds by one department or agency to another depart- 
ment or agency coordinate therewith, or not under the jurisdiction thereof. 
This procedure was initially specifically authorized by sec. 7 of the Fortification 
Appropriation Act of May 21, 1920 (41 Stat. 613); which provision was 
amended by section 601 of the act of June 30, 19382; and further amended 
by sec. 8 of the Deficiency Act of June 22, 1936. 

(2) Specific treatment of orders for manufacture placed by supervisory 
agencies with establishments subordinate thereto and the placing of said orders 
within the period of availability of the appropriation chargeable having the 
effect of authorizing the incurring by the subordinate agency of obligations to 
effectuate the purposes of the order for two fiscal years after the period of 
availability of the original appropriation. - This procedure was _ initially 
authorized by section 6 of the Fortification Appropriation Act of May 21, 
1920 (41 Stat. 613), applying exlusively to orders placed with Ordnance es- 
tablishments, and subsequently by a provision contained in the Army Appro- 
priation Act of June 5, 1920 (41 Stat. 975) which is more general in its terms; 
both enactments providing that the orders for manufacturing “shall be con- 
sidered as obligations in the same manner as provided for similar orders placed 
with commercial manufacturers.” 

b. In the administration of the manufacturing activities of the War Depart- 
ment, it has been considered that the two classes of legislation cited in sub- 
paragraph @ above, were separate and distinct and that the limitation in the 
act of June 22, 1936, on the availability of funds advanced from one agency 
to another, did not in any way modify the legislative definition of an “obliga- 
tion” referred to under subparagraph a (2) above. 

c. With reference to subparagraph a (2). While the applicability of sec- 
tion 6 of the act of May 21, 1920, is restricted to “armament of fortifications 
appropriations”, the corresponding provision in the act of June 5, 1920, con- 
tains no such restriction but applies in terms to any funds utilized for the 
manufacture of material pertaining to approved projects, and it has been the 
understanding of this Department that this provision of law still applies to 
manufacturing orders placed by the War Department with its subordinate 
agencies irrespective of whether the cost of the work is chargeable to funds 
originally appropriated for the War Department or to funds advanced by other 
departments. 
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d,. The work of the Ordnance Department of the Army has always involved 
large amounts of manufacturing, done at Government establishments, and is 
of such character that it can not economically and efficiently be accomplished 
under appropriations with a fiseal-year limitation without some such special 
authorization as those cited in subparagraph @ (2) above. Prior to 1920 the 
bulk of funds provided for activities of the Army Ordnance Department were 
provided in fortifications appropriation acts, which were then available until 
expended. The enactment in 1919 making future fortifications appropriations 
subject to a fiscal-year limitation was the occasion for the enactments cited 
in subparagraph a (2) above. 

e. The procedure authorized by the laws cited in subparagraph a (1) apply 
to all departments of the Government, and it is believed are generally resorted 
to wherever work can be done more advantageously than otherwise by one 
agency for another. The procedure referred to in subparagraph a (2), however, 
was primarily authorized for manufacturing activities of the Army and so 
far as known is utilized mainly, if not entirely, by the Army and Navy in their 
manufacturing activities. Governmental pclicies appear to favor the manu- 
facture of war material at Government-owned rather than commercial plants. 

The following two examples are believed to illustrate the present situation: 

A. On November 4, 1985, the Bureau cf Ordnance, Navy, issued requisition 
no. 148, covering 3’’ A. A. guns and mounts, to be manufactured by the Army. 
Upon receipt of this order by the Ordnance Office, War Department, request 
was issued on November 22, 1935, for an advance of $155,400 to the working 
fund. This money was made available on December 2, 1935, and on December 
5, 1985, orders for its manufacture were placed with various Ordnance estab- 
lishments best equipped to manufacture the particular items covered by the 
requisition. In accordance with answer made to question (b) in 26 Comp. Dec. 
1023, this order is considered an approved project. This order was financed by 
the Navy Department with funds from the appropriation “Ordnance and 
Ordnance Stores, Bureau of Ordnance, Navy, 1936.” 

B. After the passage of the First Deficiency Act of 1936, approved June 22, 
1936, steps were taken to obligate immediately all funds received from other 
executive departments which were made available from a 1936 appropriation, 
All funds now being credited to the working fund carry the fiscal year desig- 
nation of the appropriation from which received. On September 25, 1936, the 
office of the Chief of Ordnance received Bureau of Ordnance, Navy, Requisi- 
tion No. 132, covering the manufacture of 5’’/388 A, A. common projectiles, 
Request for advance payment was made on October 2, 1936, and the funds 
made available to the Ordnance Department November 12, 1936. Order was 
then placed with Frankford Arsenal on November 13, 1936. This order was 
labeled approved project under the terms of the act of June 5, 1920, and was 
financed by the Navy Department with funds from the appropriation “Ordnance 
and Ordnance Stores, Bureau of Ordnance, Navy, 1937”, and were credited 
to “Working Fund, War Department (Navy Ordnance) 1937.” 

With reference to these examples, the following questions are propounded: 

“Under example A, can the funds advanced to the War Department by the 
Navy Department be used for the payment of materials procured or personnel 
employed by an arsenal during the fiscal years 1987 and 1938 insofar as 
necessary to complete the orders issued by the Chief of Ordnance, Army under 
the act of June 5, 1920? 

Under example B, can funds on this order be utilized for payments for 
materials procured or personnel employed by the Frankford Arsenal during 
the fiscal years 1938 and 1939 in order to complete the work covered by the 
order placed on November 13, 1936? 

In view of the importance to the War Department of the questions pre- 
sented herein, a decision thereon at as an early date as may be practicable 
will be appreciated. 


A similar question recently was presented by the Secretary of the 
Navy and by decision of December 11, 1936, A-80526 (16 Comp. Gen. 
575), it was held in substance that the issuing of project orders by 
the Navy Department under the provisions of the Army Appropria- 
tion Act of June 5, 1920, 41 Stat. 975, and the provisions in the Naval 
Appropriation Act of July 1, 1922, 42 Stat. 812, to navy yards 
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or other Government agencies under the Navy Department could 
not be considered as constituting an obligation of the funds involved 
to the extent that a subsequent expenditure of such funds would not 
be regarded as an “obligation” within the meaning of that term as 
used in section 8 of the act of June 22, 1936, 49 Stat. 1648. 

The act of June 5, 1920, provides: 


That all orders or contracts for the manufacture of material pertaining to 
approved projects heretofore or hereafter placed with Government-owned 
establishments shall be considered as obligations in the same manner as provided 
for similar orders placed with commercial manufacturers, and the appropria- 
tions shall remain available for the payment of the obligations so created as in 
the case of contracts or orders with commercial manufacturers. 

Said section 8 of the act of June 22, 1936, provides that advance 
payments under the provisions of title VI, part II, of the Legislative 
Appropriation Act for the fiscal year 1933, “shall have no longer 
period of availability for obligation than the appropriation from 
which such advance payments are made.” Under the provisions of 
this section, affecting all advances made under the cited law, if the 
appropriation from which the advance is made is not available for 
obligation either by its terms or under other general or special stat- 
ute beyond the end of a certain fiscal year, the funds so advanced are 
not available beyond such date. This, of course, operated as a repeal 
of section 601 (c) of the act of June 30, 1932, 47 Stat. 418, which 
reads: 
Orders placed as provided in subsection (a) shall be considered as obligations 
upon appropriations in the same manner as orders or contracts placed with 
private contractors. Advance payments credited to a special working fund 
shall remain available until expended. 
and did not operate to restore the provision in the act of July 1, 1922, 
42 Stat. 812 (quoted in the decision of December 11, 1936), which 
was superseded by said section 601 (c)., 

The statements in your letter now stress the view that manufactur- 
ing establishments of the Government such as arsenals, navy yards, 
etc. appear to have been considered by legislation enacted prior to 
the act of June 30, 1932, on the same basis as commercial manufactur- 
ing establishments and that orders placed with such manufacturing 
activities of the Government should be treated on the same basis, in- 
sofar as obligation of the funds is concerned, as contracts placed with 
commercial establishments. And it is urged that the provisions of 
section 8 of the act of June 22, 1936, should not be construed as modi- 
fying the provisions of the act of 1920 in that respect. There appears 
to be nothing in the terms of section 8 of the act of June 22, or in its 
legislative history, to indicate an intent to restore or preserve the 
procedure originally authorized under the act of June 5, 1920. How- 
ever, having regard to previous legislation with respect to the use of 
appropriations in connection with the manufacture of material in 
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Government-owned manufacturing establishments, and in view of 
the explanations and representations made in your letter, swpra, there 
would appear to be sufficient justification for holding that, in the case 
of advances made to the War Department or the Navy Department 
for the procurement of material to be manufactured, the placing of 
orders for approved projects with Government-owned manufacturing 
establishments such as arsenals, navy yards, etc., pursuant to the pro- 
visions of the act of June 5, 1920, may be considered obligations for 
payment of which the advanced funds may be used in accordance 
with the provisions of the said act of June 5, 1920, notwithstanding 
the provisions of section 8 of the act of June 22, 1936, supra. There- 


fore, the two questions submitted in your letter are answered in the 
affirmative. 


The decision of December 11, 1936, A-80526 (16 Comp. Gen. 575), 
is modified accordingly. 


(A-82990) 


LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936—DISBURSING 
OFFICERS’ LIABILITY FOR UNLIQUIDATED ADVANCES 


A disbursing officer is not liable for the indebtedness of an employee brought 
about by sick leave advances unliquidated prior to separation from service, 
and where such employee has insufficient unpaid compensation and retire- 
ment deductions to his credit, he should be called upon to refund the balance 


due, failure to make refund to be reported to the General Accounting Office 
for collection purposes. 


Anne Comptroller General Elliott to the Secretary of the Navy, February 10, 


Your letter of January 12, 1937, is as follows: 


The following question has been submitted to the Navy Department by the 
Commandant of the Navy Yard, Washington, D. C., concerning the liability of a 
disbursing officer for payments to employees duly made on account of legally 
authorized advances of sick leave. 

Sections 3 to 6 of Executive Order No. 7410 of 9 July, 1936, provide for the 
granting of advances of sick leave not to exceed at any time thirty days beyond 
the accumulated sick leave. Under section 10 of said Executive order, in the 
ease of voluntary separation or removal for cause of an employee to whom sick 
leave has been advanced in an amount in excess of that accumulated, the em- 
ployee shall refund the amount paid him for the excess, or deduction shall be 
made from any salary due him or from any deductions in the retirement fund 
to his credit. 

A decision is requested as to whether or not this regulation places upon the 
accounting and disbursing officers the duty of effecting a reimbursement of the 
entire amount of salary represented by the value of unliquidated sick leave 
advances, and if the accounts of the disbursing officer are subject to suspension 
in cases where recovery is not made due to insufficient funds to the employee’s 
credit. 

Pending receipt of the decision requested, no advances of sick leave will be 
approved unless there is to the credit of the employee sufficient funds in the 
Civil Service retirement and disability fund to offset the value of the advance. 

The Navy Department is of the opinion that a payment once made for ad- 
vanced sick leave legally granted is final and that where the employee is sub- 
sequently voluntarily separated from the service or removed for cause, with 
insufficient funds to his credit in the Civil Service retirement and disability 
fund and/or on the current pay roll to liquidate the excess leave legally granted, 
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the deficiency constitutes an indebtedness of the employee to the United States 
for which the disbursing officer concerned is not liable, unless subsequently 
credits to the employee should accrue in the accounts of the disbursing officer. 
In arriving at this conclusion, the Navy Department is of the further opiniorm 
that any other ruling would prohibit the granting of an advance of sick leave 
with pay when payment for such leave would exceed the amount to the em- 
ployee’s credit in the Civil Service retirement and disability fund, and, conse- 
quently, thousands of employees not subject to the Civil Service Retirement Act 
would be estopped from obtaining any advances of sick leave. 


The Sick Leave Act of March 14, 1936, 49 Stat. 1162, contains a 
provision as follows: 


Seo, 3. Administrative officers may advance thirty days sick leave with pay 
beyond accrued sick leave in cases of serious disability or ailments and when 
required by the exigencies of the situation. 


Section 10 of the uniform sick-leave regulations provides as 
follows: 


In the case of voluntary separation or removal for cause of an employee to 
whom sick leave has been advanced in an amount in excess of that accumulated, 
the employee shall refund the amount paid him for the period of such excess, or 
deduction therefor shall be made from any salary due him or from any 
deductions in the retirement fund to his credit. This provision shall not apply 
in cases of death, retirement for age or disability, reduction of force, or when 
an employee who is not eligible for retirement is unable to return to duty 
because of disability, evidence of which shall be supported by an acceptable 
certificate from a registered practicing physician or other practitioner. 


The procedure for collecting a sufficient amount from the retire- 
ment fund credit of an employee to equal the compensation paid 
during a period of excess sick leave advanced prior to separation 
from the service is set forth in decisions of November 13, 1936 (16 
Comp. Gen. 487), and January 14, 1937, A-81875 (16 Comp. Gen. 
649). These decisions provide for an administrative report to the 
Civil Service Commission as constituting the basis for collection of 
the indebtedness from the account of the employee in the retirement 
fund and do not contemplate that a disbursing officer who made the 
payment of compensation should be held liable for the indebtedness 

The act of August 23, 1912, 37 Stat. 375, provides as follows: 


Hereafter the administrative examination of all public accounts, preliminary 
to their audit by the accounting officers of the Treasury, shall be made as con- 
templated by the so-called Dockery Act, approved July thirty-first, eighteen 
hundred and ninety-four, and all vouchers and payrolls shall be prepared and 
examined by and through the administrative heads of divisions and bureaus 
in the executive departments and not by the disbursing clerks of said depart- 
ments, except those vouchers heretofore prepared outside of Washington may 
continue to be so prepared and the disbursing officer shall make only such ex- 
amination of vouchers as may be necessary to ascertain whether they repre- 
sent legal claims against the United States. 


In decision of May 25, 1925, 4 Comp. Gen. 991, it was held as 
follows (quoting from the syllabus) : 


Under the act of August 23, 1912, 37 Stat. 375, disbursing officers are required 
to make only such examination of vouchers as may be necessary to ascertain 
whether they represent legal claims against the United States. Credit will 
accordingly be allowed in the accounts of disbursing officers for illegal payments 
made on vouchers properly certified and approved by administrative officers 
and containing nothing on the face thereof that would put the disbursing officer 
on notice that payments thereon would be illegal. 
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Periods of sick leave with pay administratively granted are not 
necessarily shown on the pay roll nor otherwise called to the atten- 
tion of the disbursing officer. But even when he is advised that 
the employee has been advanced sick leave with pay beyond accrued 
sick leave, there is no duty or responsibility devolving upon a dis- 
bursing officer making the payment of compensation for such period 
to guard against the contingency of the employee becoming sepa- 
rated from the service before earning sick leave so advanced. The 
discretion to advance the sick leave with pay is vested by the Leave 
Act in the “administrative officers” and regulations require the refund 
when necessary to be made by the employee. Accordingly, the dis- 
bursing officer is not liable for the indebtedness of an employee thus 
incurred. 

In any case where an employee has insufficient unpaid compensa- 
tion and retirement deductions to his credit to equal the amount of 
compensation paid him during the period of excess sick leave with 
pay advanced, for which he is required to make refund under the 
terms of the regulations, supra, the employee should be called upon 
to refund the amount due, and upon his failure or refusal to do so 


the indebtedness should be reported to this office for collection in the 
usual manner. 


(A-83010) 


COMPENSATION—OVERTIME—IMMIGRATION AND NATURALIZATION 
SERVICE 


The regular tour of duty of employees of the Immigration and Naturalization 
Service may be fixed at not to exceed a week of five days of eight hours 
and one day of four hours, a total of 44 hours, in view of the provisions 
of the act of March 2, 1931, 46 Stat. 1467, regarding overtime compensation, 
and the Saturday Half-Holiday Act of March 3, 1931, 46 Stat. 1482, and 
there may be specified which days of the week and which hours of the day 
shall be within the regular tour of duty 

An employee of the Immigration and Naturalization Service who works his 
regular properly prescribed tour of duty during the week, may be paid 
overtime compensation for additional work performed between 5 p. m. and 
8 a. m., either on a work day—whether eight or four hours in length— 
or on a nonwork day on which no other work is performed, and a day of 
absence on annual or sick leave within a regular tour of duty may be 
regarded as a day of regular service. 


Acting Comptroller General Elliott to the Secretary of Labor, February 12, 1937: 
Your letter of January 13, 1937, is as follows: 


Reference is made to your decision of April 22, 1931 (10 Comp. Gen 487) 
regarding compensation for overtime performed by employees of the Immigration 
and Naturalization Service under the act of March 2, 1931 (46 Stat. 1467). 

In response to the question “What constitutes overtime for the purpose of 
the act?” you state on page 489 as follows: 

“ ‘Overtime’ in the usual sense means time on duty in addition to the number 
of hours fixed administratively as the regular work day of employees. To 
constitute overtime for the purpose of this act there must exist two factors, 
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to wit, (1) time on duty in addition to the number of hours fixed administra- 
tively as the regular work day of the employees, and (2) time on duty for at 
least one hour between 5 p. m. and 8 a. m. on any day. Therefore, ‘overtime’ 
for the purpose of this act may be defined as service of the character mentioned 
in the act of at least one hour between 5 p. m, and 8 a. m. of any day by 
inspectors and employees of the Immigration Service in addition to the num- 
ber of hours administratively prescribed as their regular work day.” 

This Department has administratively fixed eight hours as the regular work 
day for employees engaged on inspection work, except on Saturdays, when four 
hours constitutes a day’s work, and it has been the practice to require officers 
to actually perform duty for the specified number of hours before permitting 
them to charge overtime. However, this practice restricts to some extent 
the assignment of officers, and because of the limited personnel and the increase 
in traffic a serious administrative problem has arisen at some of the ports, 
particularly since the passage of the act of March 14, 19386 (Public, No. 471, 
74th Congress), granting twenty-six days annual leave to officers and em- 
ployees. Your decision is therefore requested upon the following questions: 

1. May an officer who has been granted, say, Tuesday off in lieu of a regu- 
lar eight-hour shift of duty performed on a preceding Sunday charge overtime 
if he is directed to perform duty of at least one hour after 5 p. m. Tuesday and 
before 8 a. m. the following morning? 

Immigration officers assigned to inspection duty are on a five and one-half 
day week of forty-four hours and are entitled to one and one-half days off duty 
during each week; hence, if an officer performs duty on Sunday, he is given 
a day off on some other day of the week. Under existing practice, if an officer 
is required to perform duty of at least one hour after 5 p. m, Sunday and before 
8 a. m. the following morning, he is entitled to extra compensation notwith- 
standing the fact that he did not perform a regular shift of duty on Sunday. 

2. May an officer who has worked four hours on, say, Tuesday and has been 
granted four hours off duty in lieu of extra duty performed on the preceding 
Saturday charge overtime if he is required to perform extra duty of at least 
one hour after 5 p. m. Tuesday and before 8 a. m. the following morning? 

As the act of March 3, 1931 (46 Stat. 1482), establishes four hours as a 
day’s work on Saturdays, officers of the Immigration and Naturalization Serv- 
ice who are required to perform extra duty of at least one hour after 5 p. m. 
-Saturday and before 8 a. m. the following morning are permitted to charge 
overtime compensation if they have completed their regular four-hour shift 
of duty. When an officer is required to work more than four hours on Sat- 
urday, his shift of duty is shortened by an equal number of hours on some other 
work day, and for administrative reasons it is desirable to treat the shortened 
work day the same as Saturday for the purpose of computing overtime com- 
pensation. 

8. May an officer who has been granted annual leave to cover his regular 
eight-hour shift of duty charge overtime for work of at least one hour per- 
formed after the expiration of his regular eight-hour shift and between the 
hours of 5 p. m. and 8 a. m.? 

Since annual leave is mandatory under the act of March 14, 1936, the employee 
is entitled to twenty-six working days off duty during each calendar year, and 
if one of his regular eight-hour shifts of duty is covered by annual leave, with 
the approval of the proper administrative officer, it would seem that he is entitled 
to overtime compensation for extra duty performed after the expiration of 
his regular shift and between the hours of 5 p. m. and 8 a. m. In other words, 
it is the view of this Department that the employee is entitled to overtime com- 
pensation if he is required to perform extra duty of at least one hour between 
5 p. m. and 8 a. m. after properly accounting for his regular shift of duty. 


Section 1 of the act of March 2, 1931 (46 Stat. 1467), provides as 
follows: 
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That the Secretary of Labor shall fix a resonable rate of extra compensation 
for overtime services of inspectors and employees of the Immigration Service 
who may be required to remain on duty between the hours of five o’clock post- 
meridian and eight o’clock antemeridian, or on Sundays or holidays, to per- 
form duties in connection with the examination and landing of passengers and 
crews of steamships, trains, airplanes, or other vehicles, arriving in the United 
States from a foreign port by water, land, or air, such rates to be fixed on a 
basis of one-half day’s additional pay for each two hours or fraction thereof 
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of at least one hour that the overtime extends beyond five o’clock postmeridian 
(but not to exceed two and one-half days’ pay for the full period from five 
o’clock postmeridian to eight o’clock antemeridian) and two additional days’ pay 
for Sunday and holiday duty; in those ports where the customary working 
hours are other than those heretofore mentioned, the Secretary of Labor is 
vested with authority to regulate the hours of immigration employees so as to 
agree with the prevailing working hours in said ports, but nothing contained 
in this‘section shall be construed in any manner to affect or alter the length 
of a working day for immigration employees or the overtime pay herein fixed. 

Under this statute and the act of March 3, 1931 (46 Stat. 1482), pre- 
scribing 4 hours as a day’s work on Saturdays with a provision for 
compensatory time off duty on some other day of the week in lieu of 
work in excess of 4 hours on Saturdays, the administrative office may 
fix the regular tour of duty of employees of the Immigration and 
Naturalization Service at not to exceed a week of 5 days of 8 hours 
and 1 day of 4 hours, a total of 44 hours, and to specify which days cf 
the week and which hours of the day shall be within such regular 
tour of duty. 10 Comp. Gen. 487; 11 id. 19; 16 id. 243. 

Overtime compensation is payable under the terms of the quoted 
statute for work of at least 1 hour between 5 p. m. and 8 a. m. on any 
day in addition to the regular tour of duty of the employee thus 
administratively prescribed within statutory limitations. If an em- 
ployee otherwise works his regular tour of duty during the week he is 
entitled to overtime compensation under the terms of the statute for 
additional work performed between 5 p. m. and 8 a. m. either on a 
work day—whether 8 hours or 4 hours in length—or on a nonwork 
day on which no other work is performed. A day of absence on an- 
nual or sick leave within a regular tour of duty may be regarded as a 
day of regular service. 13 Comp. Gen. 370. 

All three questions are answered in the affirmative. 


(A-83189) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—PAYMENT 
ON DUPLICATE CERTIFICATE NOTWITHSTANDING KNOWN EXIST- 
ENCE OF ORIGINAL 


Payment on a duplicate adjusted service certificate is not authorized on the 
request of a veteran when it is known that the original certificate is in 
existence and in the possession of another—in this case the veteran’s wife, 
who has filed application for payment on the original certificate on a pre- 
sumption of death after seven years’ absence basis—notwithstanding there 
has been furnished a bond in connection with the issuance of the dupli- 
eate certificate for the purpose of indemnifying the Government for any 
loss arising out of the issuance of the original, and that hypothecation 
of the original certificate for a loan may be but a remote possibility. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
February 13, 1937: 


Your letter of January 19, 1937, is as follows: 


Pursuant to certification from the Office of The Adjutant General, an ad- 
justed-service certificate no. 1398972, in the amount of $1,017.00, was issued 
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effective January 1, 1925, and mailed to Joseph C. Thompson, A-—2515803, on 
March 7, 1925. 

In January, 1929, Mr. Thompson completed form 6920, affidavit—submitted 
as evidence of loss, destruction, or defacement of adjusted-service certificate, 
which cited among other things that the above described certificate was lost 
or returned and that it had not been received by him. Upon submission of 
a satisfactory bond of indemnity, a duplicate certificate no. 3613146 was issued 
on February 9, 1931, and mailed to the veteran that date, care of the Ainerican 
Legion, Washington, D. C. 

On January 22, 1982, Mrs. Mary E. Thompson, wife of Joseph C. Thompson, 
addressed a letter to the Veterans’ Administration, giving in the caption the 
veteran’s name, A—number, certificate number and amount of certificate, which 
reads in part: 

“As I understand there is a Bureau regulation that after a 7-year disap- 
pearance of a veteran who may hold or be entitled to an adjusted-service cer- 
tificate, his beneficiary may claim as deceased, collecting the benefits due. I 
have in my possession my husband's bonus certificate and would now like to 
make such claim. I have his and my child to support and have carefully 
advertised for him with no result. Please inform me of the proper procedure 
in this case.” 

Mrs. Thompson was informed that the original certificate had been cancelled 
on the records and requested to return the original certificate to the Veterans’ 
Administration. On March 8, 1932, Mr. Thompson was requested to recover 
his certificate from his wife and forward it to the Veterans’ Administration. 
This letter was returned unclaimed. Mr. Thompson has obtained loans on his 
duplicate adjusted service certificate which on April 9, 1931, aggregated $508.50 
or one-half of its face value. There is no record of a loan having been made 
on the original certificate, and so far as is known, the original certificate is 
still in the possession of Mrs. Mary E. Thompson, his wife, whose last address 
of record is 317 Atlantic Street, Stamford, Connecticut. 

Application (form 1701) has been filed by the veteran for settlement of 
the balance due on his duplicate adjusted service certificate. The bond of 
indemnity was predicated upon satisfactory evidence of the loss, theft, defac- 
ing, mutilation, or destruction of the original adjusted-service certificate, and 
carried a condition that in the event of the recovery of the original certificate 
after the issuance of the duplicate, it must be immediately surrendered to the 
United States Veterans’ Administration for cancellation. 

It has been contended by parties interested in the settlement of the duplicate 
certificate of Joseph C. Thompson that the United States is amply protected 
in this case notwithstanding the known existence of the original certificate 
citing in support thereof your decisions A-55478 dated May 26, 1934, and 
A-81031 dated October 27, 1936, in the cases of Clay P. Kirkpatrick and Harry 
Glatstein, respectively. 

In view of the condition carried by the bond of indemnity, the question 
arises as to whether or not it would be proper for the Veterans’ Administra- 
tion to certify a voucher in settlement of the duplicate certificate in this case 
prior to the surrender of the original, which is known to be in existence. 


While a bond of indemnity furnished by a veteran under the pro- 
visions of section 705 of the World War Adjusted Compensation Act, 
as amended by the act of March 4, 1929, 45 Stat. 1561, on the basis 
of which a duplicate certificate is issued in lieu of a lost or de- 
stroyed original, is for the purpose of indemnifying the Govern- 
ment for any loss arising out of the issuance of the original certifi- 
cate, 14 Comp. Gen. 770, 773, it is not contemplated by the statute, 
or in the decisions cited in your letter, that the Government shall 
pay a veteran on a duplicate certificate when it is known that the 
original is in possession of a particular individual, such as here. 
Even though the records of the Veterans’ Administration be noted to 
show the cancellation of the duplicate certificate, the fact remains 
that the original certificate itself has not been cancelled on its face. 
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Having in view the possibility—however remote—of the hypotheca- 
tion of the original certificate for a loan, the hazard or liability of 
the surety should not be increased by the Government through pay- 
ment of the duplicate certificate. Compare A-82729, dated January 
13, 1937, to you. The Veterans’ Administration should advise the 
veteran of the whereabouts of his original certificate and refuse to 
consider his application for payment of his adjusted-service certifi- 
cate under the Adjusted Compensation Payment Act, 1936, unless 
and until the original be obtained from his wife and submitted to 
your Administration. 


(A-80839) 


TRANSPORTATION — DEPENDENTS — NAVY ENLISTED MAN TRANS- 
FERRED FOR “TEMPORARY DUTY” LATER CONSIDERED “PERMA- 
NENT” 


A Navy enlisted man is not entitled to reimbursement for cost of commercial 
transportation of dependents for travel performed under orders to a new 
station for “temporary duty,” notwithstanding the duty continues for a 
period in excess of six months, and a subsequent administrative determi- 
nation that the duty is permanent. 


Acting Comptroller General Elliott to Freeman Carter Jones, United States 
Navy, February 15, 1937: 


There has been received your request for review of settlement, 
November 12, 1936, disallowing your claim for payment of cost of 
commercial transportation of your wife from San Pedro, Calif., to 
Dallas, Tex., based on change of your station under orders dated 
March 25, 1936, as follows: 


From: Commanding Officer. 

To: Jones, Freeman Carter, SKIc, 294 60 02, U. S. N. 

Subject: Orders. 

Reference: (a) Bunavy ltr. Nav 680 FJS MM-—294-60-02 of 6 February, 1936. 

1. Upon receipt of these orders and when directed by proper authority, you 
will proceed via ship’s boat, and report to the officer in charge, Navy Disbursing 
and Transportation Office, San Pedro, California, for commercial transporta- 
tion and subsistence en route from San Pedro, California, to Dallas, Texas. 

2. You will then proceed via transportation furnished you and report to 
the officer in charge, U. 8. Navy Recruiting Station, Dallas, Texas for further 
transfer to the U. S. Navy Representative, Texas Centennial, for temporary 
duty in accordance with reference (a). 

3. You are authorized to delay in reporting to the U. S. Navy Recruiting 
Station, Dallas, Texas until 0900 4 April, 1936. 

4. You have given 619 East 7th Street, Long Beach, California, as your 
address. You will keep the officer in charge, U. 8S. Navy Recruiting Station, 
Dallas, Texas informed of any change in the above address. 

5. Your records and accounts will be forwarded to the Officer in Charge, 
U. 8. Navy Recruiting Station, Dallas, Texas via registered mail. 


Indorsements on your orders show that you reported for duty at 
the Navy Recruiting Station, Dallas, Tex., March 27, 1936. You 
state in your application that your wife commenced travel from 
San Pedro, Calif., March 25, 1936, and arrived at Dallas, Tex., 
March 27, 1936. 
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Transportation of dependents at Government expense is auth- 
orized only on a permanent change of station. Under date of 
February 6, 1936, the Chief of the Bureau of Navigation authorized 
the commanding officer of the U. S. S. Oklahoma to transfer you to 
the “Navy Recruiting Station, Dallas, Tex., for further transfer to 
the U. S. Navy Representative, Texas Centennial, for temporary 
duty.” Your orders expressly designated the duty in question as 
“temporary duty.” Mere length or duration of duty under an 
assignment designated “temporary duty” does not make such duty 
permanent with respect to rights of the officer to transportation of 
dependents. A-29625, December 4, 1929. If the assignment is by 
the orders to temporary duty it is a temporary and not a permanent 
station for the purpose of transportation of dependents. That is, it 
may not be treated as a temporary station and so described for all 
purposes other than transportation of dependents. 

Since your orders classed the duty in question as “temporary”, 
the fact that it lasted over a period of 6 months or more does not 
change that classification. The subsequent statement of the Bureau 
of Navigation that your orders were incorrectly worded and that 
the duty assigned is considered permanent can have no retroactive 
effect as affects your right to transportation of your dependents. 
When the travel of your wife to the new station was completed, the 
change of station was temporary and under such change you are 
not entitled to transportation of dependents at Government expense. 
And see 7 Comp. Gen. 255, second paragraph commencing on page 
262 and decision to the Secretary of the Navy, May 21, 1928, 
A-12788, case of Maj. H. H. Kipp. 

You state that a chief petty officer serving under similar orders 
was paid transportation for dependents. Such payment was inad- 
vertent and an inadvertent payment contrary to law is no justifica- 
tion for making another payment under like circumstances. Your 
right to the payment claimed must be determined upon the law. 

Upon review, the settlement is found to be correct and must be 
sustained. 


(A-83026) 


SUBSISTENCE—TRAVEL BY PRIVATELY-OWNED TRAILERS ATTACHED 
TO GOVERNMENT-OWNED CARS—EFFECTIVE DATE OF DECISION IN 
16 COMP. GEN. 473 











There being no specific statute or regulation applicable, and the matter of 

subsistence allowances to Federal officers and employees in a travel status 
using personally-owned trailers attached to Government-owned cars first 
having been considered in decision A-81050, dated November 6, 1936, 16 
Comp. Gen. 473, the holding of said decision that per diem allowances are 
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not authorized in such cases may be regarded as not applicable to travel 
so performed prior to January 1, 1937: 


ae Spies General Elliott to the Secretary of the Interior, February 


There has been submitted to this office for audit before payment 
voucher administratively approved by the National Park Service, 
United States Department of the Interior, in the sum of $126.32, in 
favor of J. R. Anderson, head photographer, covering claim for 
travel expenses incurred during the month of September 1936, 
including per diem in lieu of subsistence while absent from his 
official station, Richmond, Va., under general travel authorization of 
July 1, 1936. 

This voucher was first submitted to this office on departmental 
schedule dated December 11, 1936, approved by E. C. Morton, major, 
Finance Department, United States Army—the voucher being 
approved for payment under the appropriation “Emergency Con- 
servation Work (Transfer to War Act of June 22, 1936) 1937— 
March 31, 1937.” In Preaudit Difference Statement dated December 
17, 1936, the voucher was returned without certification for reasons 
as follows: 


Travel order dated July 1, 1936, cited as authority for this travel is not on 
file in this office and is required. 


Information is requested as to whether trailer used was personally owned 
and if it was attached to Government owned automobile. 

By letter dated December 31, 1936, the voucher was returned, and, 
in reply to the above, there was furnished a copy of the travel order 
of July 1, 1936, and information was furnished to the effect that the 
trailer in question was personally owned and attached to a Govern- 
ment-owned automobile. 

Attached to the voucher is a letter dated December 11, 1936, from 
the Assistant Director, National Park Service, to the Audit Division 
of this office, stating in effect that the voucher was being transmitted 
for preaudit “In view of the Comptroller General’s decision A-81050, 
dated November 6, 1936.” The referred-to decision is reported in 
16 Comp. Gen. 473, in which decision there was stated the following: 

It is understood from the facts you set forth that it is in the interest of 
the United States that the employee rendering services as set forth be permitted 
accommodations through the use of his own trailer rather than endeavor to 
obtain lodging and that such use of a trailer would be more practicable and 
under certain conditions necessary because of isolated sections in which the 
employee may be at the time with respect to obtaining lodging otherwise. The 
payments of any per diem while an employee occupies his own trailer would 
apparently have to be negatived. Aside from this question of a per diem allow- 
ance in connection with the use of his own trailer it may be said that the 
attaching of a privately owned trailer to a Government car presents an inter- 
mingling of public and private expenses in use, etc., as to which the principle 
has generally been applied that such general intermingling permits no such 
division of expenses as to justify any payment by the United States. * * 

The travel order of July 1, 1936, directed Mr. Anderson, whose 
official station was Richmond, Va., to travel to “Such points in the 
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continental United States as may be necessary to carry out the official 
duties which will be assigned from time to time”, and authorized 
per-diem subsistence expenses not exceeding $5. With respect to the 
use of the trailer, Mr. Anderson stated on the voucher: 


On September 4, 1936, a Covered Wagon trailer coach was purchased and has 
been towed from park to park since leaving Pere Marquette State Park in 
Illinois, 

This trailer weighs approximately 2,300 pounds loaded (1,800 empty) and 
apparently places no strain on the car, due to its excellent balance. 

Its use has proved advantageous to the Government inasmuch as it has 
afforded a shelter in which to change plates at times when it would have been 
necessary to wait for total darkness and has enabled me to properly store film. 
and other supplies which otherwise would have been exposed to dust and 
unfavorable atmospheric conditions which in the past have caused considerable 
trouble. 

It permits doing administrative work during inclement weather. 

It has saved many miles of travel in traveling back and forth to the nearest 
town when accommodations are available. 

The trailer has been towed total of 1,077 miles since its purchase in Spring- 
field, Illinois. 


On the voucher there are claimed 30 days’ per-diem subsistence 
expenses at $5, or $150, from which there is deducted the sum of 
$27, representing “27 nights’ lodging at $1 per night, from 9/4 to 
9/30 inclusive.” No explanation has been furnished showing why 
this deduction is being made but it is presumed it was under the 
assumption that there were applicable the provisions of paragraph 


47 (a) of the Standardized Government Travel Regulations which 
read ; 


Not less than one-fifth of the authorized per diem rate will be deducted for 
each meal and/or lodging furnished without charge by a Government agency. 
Since there is no specific statute or regulation specifically govern- 
ing subsistence allowances in cases such as here presented, the rule 
announced in the decision, supra, is for applying in such cases, 
However, as the travel status of an employee using his own trailer 
had not been determined or considered prior to said decision, the 
rule announced therein for application in this class of cases will not 
be applied to cases involving subsistence expenses similarly incurred 
prior to the date of the decision. The decision was rendered Novem- 
ber 6, 1936, and copies of the printed pamphlet in which it appears 
were ready for distribution in December 1936. In view of all the 
circumstances, the decision to the effect that employees occupying 
trailers attached to Government-owned automobiles are not entitled 
to any per diem in lieu of subsistence may be regarded as not appli- 
cable to travel so performed prior to January 1, 1937. 
Accordingly, the expenses in the instant case having been incurred 
in September 1936 when there was no governing rule in the matter, 
the voucher, in the absence of other objections, will be certified for 
payment and returned through usual preaudit channels, 
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(A-83579) 


POST OFFICE DEPARTMENT—PROMOTIONS IN RAILWAY MAIL 
SERVICE—STATUTORY LIMITATIONS 


The prohibition in the act of August 24, 1912, 37 Stat. 556, limiting advance- 
ments of employees in the Railway Mail Service to one grade in a period 
of a year when filling positions below that of chief clerk, is not for appli- 
cation to the filling of the position of assistant chief clerk classified in 
grade 8 under authority of the act of May 26, 1936, 49 Stat. 1374, by a 
clerk in grade 6 established by the Postal Service Reclassification Act of 
February 28, 1925, 43 Stat: 1062. 


Ante Comptroller General Elliott to the Postmaster General, February 16, 
1937: 


Your letter of February 3, 1937, is as follows: 


When the Postal Reclassification Act of 1912 was passed it provided for 
ten clerical grades in the Railway Mail Service. The number of these grades 
was subsequently reduced to seven (39 U. S. C. 610). However, until recently 
only six of the grades provided by law were used to any considerable extent— 
the act of February 28, 1925 (39 U. S. C. 610, et seq.) having specified the 
grades to which clerks in different positions might be promoted. Grade 7 not 
having been provided for, your decision was sought as to the propriety of 
creating positions for assignment to this grade and on March 13, 1925 (A-8335), 
you stated that the matter was one requiring the exercise of administrative 
discretion, whereupon the clerks in charge of large terminals were advanced to 
grade 7. Recently similar supervisory positions in the different administrative 
offices throughout the country were created, so that all divisions of the Railway 
Mail Service now have employees in grade 7. 

It is provided by 39 U. S. C. 628 that promotions in the Railway Mail Service 
shall be limited to one grade a year. All positions in that service have been 
classified in grades corresponding to CAF grades 7 to 12, inclusive, in accord- 
ance with the provisions of the Act of May 26, 1936 (Public No. 619). Chief 
clerks have been placed in grades 9 and 10, assistant chief clerks in grade 8, 
and the clerks in charge of sections in grade 7—these all being official positions, 
However, since clerks of grade 7 receive $2,700 per annum, whereas officials 
appointed in this grade receive an initial salary of $2,600, it happens that some 
officials receive the same or even less salary than some clerks. 

In consideration of the situation which has developed through the creation 
of positions in grade 7 and the apparent requirement that automatic promo- 
tions extend to that grade, your decision is sought as to the proper action 
when a clerk in grade 6 is promoted to the position of assistant chief clerk. 
Would there be objection to placing him in the first step in official grade 8, thus 
causing him to skip grade 7 entirely? An alternative procedure might be to 
designate a clerk of grade 6 receiving $2,600 per annum as assistant chief 
clerk, giving him an advance in salary to $2,700 per annum and requiring him 
to serve one year in grade 7 at that salary before advancing him to grade 8 at 
$2,900, the minimum salary for an assistant chief clerk. 

Inasmuch as a number of cases are pending at the present time involving 
the issues herein presented, a prompt decision will be appreciated. 


The act of February 28, 1925, 43 Stat. 1062, provides, in part, as 
follows: 


That railway postal clerks shall be divided into two classes, class A and 
class B, and into seven grades with annual salaries as follows: Grade 1, 
salary $1,900; grade 2, salary $2,000; grade 3, salary $2,150; grade 4, salary 
$2,300; grade 5, salary $2,450; grade 6, salary $2,600; grade 7, salary $2,700. 

* 7 * * . a . 

All original appointments shall be made to the rank of substitute railway 

postal clerk, and promotions shall be made successively at the beginning of the 


quarter following a total satisfactory service of three hundred and six days in 
the next lower grade. 
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Section 7 of the act of August 24, 1912, 37 Stat. 556, contained a 
provision as follows: 


In filling positions below that of chief clerk no clerk shall be advanced more 
than one grade in a period of a year. 


The act of May 26, 1936, 49 Stat. 1374, provides: 


That the Postmaster General is authorized and directed to adjust the com- 
pensation of division superintendents, assistant division superintendents, assist- 
ant superintendents at large, assistant superintendent in charge of car construc- 
tion, chief clerks, assistant chief clerks, and clerks in charge of sections in 
offices of division superintendents, Railway Mail Service, to correspond, so far 
as may be practicable, to the rates established by the Classification Act of 1923, 
as amended, for positions in the departmental service in the District of Colum- 
bia. Any appropriation now or hereafter available for the payment of the 
compensation of employees in the Railway Mail Service shall be available for 
payment of compensation in accordance with the rates adjusted in accordance 
with the provisions of this act. 

Your question is understood to be whether, in view of the inhibi- 
tion contained in the 1912 statute, above quoted, railway postal clerks 
in salary grade 6, $2,600 per annum, as established by the Postal 
Service Reclassification Act of February 28, 1925, supra, may be pro- 
moted to the position of assistant chief clerk and paid the initial 
minimum salary rate of grade 8, $2,900 per annum, as established by 
the Classification Act of 1923, as amended, without having served 
in salary grade 7, $2,700 per annum, as established by the Postal 
Service Reclassification Act of 1925. 

The term “grade” as used in the act of August 24, 1912, limiting 
advancements to one grade in a period of a year when filling posi- 
tions below that of chief clerk, has relation to the salary grades, 
that is, the salary rates, established by the Postal Service Reclassifi- 
cation Act, whereas the term “grade” under the Classification Act of 
1923 refers to salary ranges, grade CAF-8 having seven salary rates. 
Thus, the restriction in the 1912 act has no application in the case 
here presented where the position of assistant chief clerk—a posi- 
tion below that of chief clerk—by the application of the 1936 statute, 
supra, has been administratively determined as coming within grade 
8 of the Classification Act of 1923, as amended. Your question is 
answered accordingly. 

While not specifically involved in the present submission, your 
letter suggests that all seven salary grades established by the act 
of February 28, 1925, supra, are automatic, whereas this office held 
in decision of March 13, 1925, 4 Comp. Gen. 762, 766, question and 
answer 5, that grades 6 and 7 are not automatic but selective—the 
promotion of railway postal clerks through automatic salary grades 
being limited to 1 year. This was based on the nature of the work 
performed by clerks in grades 6 and 7, for which selection was 
necessary, and on the provisions in the law limiting automatic pro- 
motion of railway postal clerks in terminal railway post offices, 
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transfer officers, and clerks assigned to the offices of division superin- 
tendents, and chief clerks. See, also, the subsequent acts of June 
5, 1934, 48 Stat. 880, and June 14, 1934, 48 Stat. 962. 


(A-81252) 


COMPENSATION—CIVILIAN POSITIONS—MEMBERS OF FLEET MARINE 
CORPS RESERVE—TRAINING DUTY IN EXCESS OF 15 DAYS 


A civilian employee member of the Fleet Marine Corps Reserve ordered to 
training duty for a period in excess of 15 days, is entitled, under the act 
of February 28, 1925, 43 Stat. 1080, to both the salary or compensation of 
his civilian position and the pay and allowances of his rating in the Re- 
serve not only for 15 days of military leave, but, also, for such authorized 
annual leave as may have been granted to him. 


Ae apace General Elliott to the Secretary of the Navy, February 17, 
1 . 


There has been considered your letter of January 9, 1937, in 
pertinent part, as follows: 


In your decision of November 4, 1986, A-81252, it was held that George Play- 
fair, corporal, Fleet Marine Corps Reserve, was not entitled to leave pay as a 
civil employee at the Washington Navy Yard for the period August 28 to Sep- 
tember 3, 1936, while absent on training duty as a member of the Fleet Marine 
Corps Reserve in excess of fifteen days. 

In the Playfair case the reasoning adopted in the decision of the Comptroller 
General of the United States of October 23, 1923 (3 Comp. Gen. 246), was 
applied, namely, that if it had been the legislative intent to permit members 
of the Naval Reserve to receive pay as civilian employees of the Government 
in addition to active service pay while on a practice cruise, specific provision to 
that effect would have been made in the statute and, in the absence of any 
such statutory provision applicable to members of the Naval Reserve, Mr. 
Playfair is not entitled to the compensation of his civilian position while in a 
training duty status as a member of the Fleet Marine Corps Reserve in excess 
of fifteen days. 

Reconsideration of the decision of November 4, 1936, is requested on the 
basis of the requirement of the third proviso to section 4 of the Naval Reserve 
Act approved February 28, 1925 (43 Stat. 1081; 34 U. 8. C., sec. 753), which 
proviso reads as follows: 

“And provided further, That no existing law shall be construed to prevent 
any member of the Naval Reserve from accepting employment in any civil 
branch of the public service, nor from receiving the pay and allowances inci- 
dent to such employment in addition to any pay or allowances to which he 
may be entitled under the provisions of this Act.” 

The effect of the decision of November 4, 1936, is to deny to a member of the 
Naval Reserve the right to the compensation of the civilian position and the pay 
provided by law for members of the Naval Reserve while on training duty, 
except when on military leave, notwithstanding the fact that such member has to 
his credit annual leave in his civilian status. In the cited decision of October 23, 
1923, there was considered the question of the right of an employee of the Bureau 
of Fisheries to the salary of his civilian position while on annual leave and serv- 
ing as a member of the former Naval Reserve Force on a practice cruise. There 
was quoted in that decision the following provision from the act of August 29, 
1916 (39 Stat. 588): 

“No existing law shall be construed to prevent any member of the Naval 
Reserve Force from accepting employment in any branch of the public service, 
except as an officer or enlisted man in any branch of the military service of 
the United States or any State thereof, nor from receiving the pay and allow- 
ances incident to such employment in addition to his retainer pay.” 
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And with reference to this provision it was stated in the decision: 

“Under this provision the receipt of retainer pay by a member of the Naval 
Reserve Force cannot operate to deprive him of the salary, pay, or compensa- 
tion of any position he may hold in the civil service of the Government, even 
though the combined amount of such retainer pay plus the salary, pay, or 
compensation of such position should exceed $2,000 per annum; but the question 
here presented involves active service pay and not retainer pay, and it must be 
assumed that if it had been the intent to permit members of the Naval Reserve 
Force to receive pay as civilian employees of the Government in addition to 
active service pay while on a practice cruise, specific provision to that effect 
would have been made in the statute. There appears to be no statutory pro- 
vision applicable to the Naval Reserve Force similar to the provision in the act 
of May 12, 1917, 40 Stat., 72, relative to the Officers’ Reserve Corps of the 
Army.” 


The decision of November 4, 1936, rested on the decision of October 
23, 1923, under the assumption that the last proviso to section 4 of the 
Naval Reserve Act of February 28, 1925 (43 Stat. 1081), quoted in 
first part of your letter, was “identical insofar as here material” with 
the provision of the act of August 29, 1916, considered in the decision 
of October 23, 1923. It now appears, however, that there is a mate- 
rial difference between the two provisions in that whereas the pro- 
vision in the act of August 29, 1916, authorized a member of the 
Naval Reserve Force to receive pay and allowances incident to a 
civilian employment “in addition to his retainer pay”, the provision 
in the act of February 28, 1925, authorized a member of the Naval 
Reserve to receive pay and allowances incident to a civilian employ- 


ment “in addition to any pay or allowances to which he may be en- 
titled under the provisions of this act.” Said act, in addition to pro- 
viding for drill pay, etc., provides for pay and allowances for the 
members while on authorized training duty with their consent for 
periods in excess of the 15 days with respect to which section 36 
of the act provides: 


* * * ‘That all officers and employees of the United States or of the 
District of Columbia, who are members of the Naval Reserve, shall be entitled 
to leave of absence from their respective duties, without loss of pay, time, or 
efficiency rating, on all days during which they are employed, under orders, on 
training duty for periods not to exceed fifteen days in any one calendar year. 


Therefore, George Playfair, a member of the Fleet Marine Corps 
Reserve occupying a civilian position at the Washington Navy Yard, 
who was ordered to perform 15 days training duty from August 13 
to 27, 1936, inclusive, and for an additional period from August 28 
to September 3, 1936, inclusive, under section 20 of the act of Febru- 
ary 28, 1925, is entitled to receive both his salary or compensation 
in the civilian position and the pay and allowances of his rating in 
the reserve, not only for the 15 days of his military leave but, also 
for such authorized annual leave as may have been granted to him. 
The decision of November 4, 1936, is modified accordingly. 
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(A-83276) 


LEAVES OF ABSENCE—ANNUAL AND SICK—PAY AND RETIREMENT 
FUND DEDUCTIONS FOR ADVANCES UNEARNED ON SEPARATION 
FROM SERVICE—SATURDAYS, SUNDAYS, AND HOLIDAYS 


The amount to be deducted from a former employee’s credit in the retirement 
fund, because of unearned or excess annual or sick leave, is for computing 
upon the same basis as that used in connection with leave without pay 
which has been authorized in advance. Saturday should be computed as a 
full day’s absence, not four hours and deductions should be made for Sun- 
days and holidays falling within a period of leave, but not for Sundays and 
holidays occurring between the expiration of the leave granted and the day 
of reporting for duty if the employee returns to duty on the first succeeding 
work day. 16 Comp. Gen. 487, amplified. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, February 17, 1937: 


In connection with the audit (before payment) of the proposed 
refund of retirement deductions to Walter Bush, R-400,439, under 
the provisions of the Civil Retirement Act of May 29, 1930, 46 Stat. 
468, the question has arisen as to the correctness of the amount pro- 
posed to be deducted from the amount to the applicant’s credit in 
retirement fund on account of overdrawn sick and annual leave. 

Sections 3 and 10 of the uniform annual and sick leave regulations, 
respectively, provide as follows: 

Sec. 3. Unaccrued leave shall be granted only with the express understand- 
ing that if such leave is not later earned during the calendar year, deductions 
will be made for the unearned portion frem any salary due the employee, or 
any deductions in the retirement fund to the credit of the employee. 

Sec. 10. In the case of voluntary separation or removal for cause of a em- 
ployee to whom sick leave has been advanced in an amount in excess of that 
accumulated, the employee shall refund the amount paid him for the period of 
such excess, or deduction therefor shall be made from any salary due him or 
from any deductions in the retirement fund to his credit. This provision shall 
not apply in cases of death, retirement for age or disability, reduction of force, or 
when an employee who is not eligible for retirement is unable to return to 
duty because of disability, evidence of which shall be supported by an accept- 
able certificate from a registered practicing physician or other practitioner. 

At the time of the claimant’s resignation from the service, namely, 
c. 0. b., September 1, 1936, there was to his credit in the retirement 
fund the sum of $149.89, out of which the sum of $89.89 was paid to 
him by check no. 46003, dated September 25, 1936—the balance of $60 
having been retained pending determination of the amount of the 
indebtedness on account of excess leave taken by him during his last 
employment which was in the War Department. 

The War Department, under date of December 23, 1936, reported, 
on Civil Service Commission Form 3037, that the applicant was 
indebted to the United States on account of overdrawn leave in 
the gross amount of $42.28, representing 8 days, 3 hours and 15 min- 
utes excess annual leave at the rate of $1,140 per annum, and 5 days 


(2 days at $1,080 per annum and 3 days at $1,140 per annum) excess 


1184™—37——-49 
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sick leave. The dates on which the excess leave was taken are 
reported as follows: 
Annual leave: 


June 15, 1986 (2:30 to 4:15) 
17 


27 (8:45 to 12: 45) 
July: 


"2 (2:15 to 4:15) 
16 


99 
a 


18 days 3 hours and 15 minutes. 

This and other cases before the office indicate that, with respect to 
sick or excess annual leave taken on a Saturday (so-called half holi- 
day), there is a misunderstanding of the rule stated in decision to 
you dated November 13, 1936, 16 Comp. Gen. 487, 489, as follows: 

* * * All time absent after the leave earned was exhausted, including all 
Sundays and holidays falling within a period not covered by earned leave, is to 
be considered in computing the indebtedness. In other words, there is for reim- 
bursement from the retirement fund the same amount of money as was orig- 
inally charged to the appropriation as salary for the period while the former 
employee was on unaccrued leave. 

That is to say, the amount to be deducted from a former em- 
ployee’s credit in the retirement fund, because of unearned or excess 
annual or sick leave or both, is for computing upon the same basis 
as that used in connection with authorized leave without pay—ihe 
latter situation not being one which is covered in either the uniform 
annual, or sick leave, regulations, 

In decision of September 29, 1931, 11 Comp. Gen. 119, it was held 
as follows (quoting from the syllabus) : 

Time on Saturday in excess of four hours has a holiday status and should 
be excluded from annual leave with pay and included in sick leave and leave 
without pay. 

Accordingly, in the instant case, the former employee should be 
charged 1 day’s pay instead of 4 hours’ pay for Saturday, June 27, 
1936, on which excess annual leave was granted, and the deduction of 
1 day’s pay for Saturday, June 6, 1936, on which excess sick leave 
was granted, is correct. 
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In connection with the foregoing, the question has been suggested 
whether 1 day’s pay should be deducted for Sunday, June 28, 1936, 
and, also, for Sunday, June 7, 1936, following the Saturday on which 
excess annual and sick leave, respectively, were granted, by invoking 
the principle which is applied in the case of unauthorized leave with- 
out pay and leave without pay for an indefinite period. 

In decision of February 10, 1930, 9 Comp. Gen. 350, 351, it was 
held: 


An employee who has been granted leave without pay for a definite period 
may be presumed to hold himself in readiness to perform service, if required, 
after the termination of the authorized leave without pay. * * 

In decision of January 24, 1934, 13 Comp. Gen. 206, it was held as 
follows (quoting from the syllabus) : 


Employees absent on leave without pay for a definite period, which has been 
applied for in writing and approved by the proper administrative authority, and 
who report for duty at the beginning of the duty day next following the expira- 
tion of such definite period, are entitled to compensation for the Sundays and 
holidays occurring between the expiration of the leave granted and the day of 
actual reporting for duty. 

Employees are not entitled to compensation for Sundays and holidays occur- 
ring within a definite period of leave of absence without pay administratively 
authorized in advance even though the Sunday or holiday occurs on the last day 
of the authorized definite period of leave of absence without pay and the em- 


ployee reports for duty at the beginning of the duty day next following the ex- 
piration of such definite period. 


See, also, 13 Comp. Gen. 207. 

In making deductions from amounts in the retirement fund to the 
credit of former employees because of excess annual leave (w. o. p.) 
taken on a Saturday, or a day preceding a holiday, or for periods 
ending on a Saturday or a day preceding a holiday, it will be pre- 
sumed, in the absence of evidence indicating otherwise, that the leave 
was properly applied for and granted in advance and no deduction 
of pay for the succeeding Sunday or holiday will be required if the 
employee is shown to have been on duty the first succeeding work 
day. While sick leave, strictly, is not such leave as is applied for 
and authorized in advance, the principle just stated in regard to 
excess annual leave (w. 0, p.) may be applied, also, to excess sick 
leave. In the instant case, therefore, no deduction is required for 
Sunday, June 28, 1936, in respect of excess annual leave (w. o. p.), 
and Sunday, June 7, 1936, in respect of excess sick leave. 

Accordingly, in the instant case the proper deduction is for 8 days, 
6 hours and 15 minutes excess annual leave and 5 days excess sick 
leave and the audit will be made on that basis. 











772 DECISIONS OF THE ACTING COMPTROLLER GENERAL 





(A-81966) 


COMPENSATION—PROMOTIONS—EFFECTIVE DATE—INCREASE EFFEC- 


TIVE ON DATE OF LEAVING “CONTINENTAL LIMITS OF THE UNITED 
STATES” 


A civilian employee of the Army ordered to Hawaii for duty, travel to be per- 

formed from the east coast of the United States by transport stopping at 
San Francisco, Calif., whose increase in salary was made effective “on 
date she leaves the continental limits of the United States”, is not en- 
titled to said increase until the date administratively contemplated, the 
date of departure from San Francisco. 


Acting Comptroller General Elliott to Major W. D. Dabney, United States Army, 
February 18, 1937: 


There was received by reference from the Chief of Finance your 
letter of October 30, 1936, requesting decision whether you are author- 
ized to make payment on a voucher, transmitted therewith, for $7 in 
favor of Marjorie E. Bouton, reconstruction aide in physiotherapy, 
Medical Department at Large, representing the difference in compen- 
sation covering the period August 14, 1936, to September 4, 1936, 
inclusive, between the salary rate of $1,620 per annum ($1,440 cash 
and $180 allowances) and $1,740 per annum ($1,560 and $180 allow- 
ances) while traveling between New York and San Francisco en 
route to Honolulu pursuant to a letter of July 20, 1936, from the 
Surgeon General of the Army to the surgeon, station hospital, Fort 
Bragg, N. C., as follows: 

1. There are inclosed herewith orders directing Marjorie Bouton, reconstruc- 
tion aide in physiotherapy in the Medical Department at Large, Ft. Bragg, 
N. C., to proceed by rail to New York in time to board the U. S. Army trans- 
port scheduled to sail for Honolulu, T. H., on August 14, 1936. Upon arrival 


she will report to the commanding officer, Schofield Barracks, for assignment 
to duty. 

2. Miss Bouton’s salary will be paid at your station to and including the day 
prior to her departure from the station hospital, Ft. Bragg, N. C., after which 
date she will be carried on the pay roll of the station hospital, Schofield Bar- 
racks, under the appropriation “Medical and Hospital Dept., Army.” A state- 
ment giving the date to which she was last paid and the amount of accrued 
leave, annual and sick, to which she is entitled, will be handed to her for 
delivery to the commanding officer, Schofield Barracks. 

3. Reservation on the transport and letter of instructions will be mailed as 
soon as received from the office of the Quartermaster General. 

4. Miss Bouton’s salary will be increased from $1,620 per annum ($1,440 cash, 
$180 allow.) to $1,740 per annum ($1,560 cash, $180 allow.) effective on the 
date she leaves the continental limits of the United States. 


The employee sailed from Brooklyn, N. Y., August 14, 1936, on 
the U. S. A. T. Republic, and from San Francisco, Calif., on the 
same ship September 5, 1936, and the increase in salary appears to 
have been paid from the latter date. Travel of the employee com- 
menced at Fort Bragg, N. C., and the travel order directed the 
journey by an all-water route from the east coast of the United 
States in lieu of land travel to the west coast and thence by water 
to destination. 
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Explanatory of the fourth paragraph of the quoted letter of July 
20, 1936, the Surgeon General of the Army, by endorsement of Febru- 
ary 6, 1937, reported as follows: 


1. This office, in providing that the rate of pay of Marjorie E. Bouton, civilian 
employee of the Medical Department at Large, be increased on the date she 
“leaves the continental limits of the United States” incident to her transfer to 
the Hawaiian Department, contemplated that such increase be effective on the 
date she sailed from San Francisco, Calif. 


See, also, Army Regulations 605-175 and 615-210. 

Inasmuch as the increase in salary did not become effective until 
the employee sailed from San Francisco, Calif., she was not entitled 
to pay at the higher rate prior thereto. Payment on the voucher, 
which is retained in this office, is not authorized. 


(A-83935) 


APPROPRIATION AVAILABILITY—PURCHASE, MAINTENANCE, AND OP- 
ERATION OF PASSENGER-CARRYING VEHICLES—RURAL ELECTRIFI- 
CATION ADMINISTRATION 


The specific authority of law required by reason of the prohibition of section 5 
of the act of July 16, 1914, 38 Stat. 508, before appropriations may be 
used for the purchase, operation or maintenance of passenger-carrying 
vehicles need not be contained in the appropriation act itself but may 
appear elsewhere if clearly applicable to the appropriation sought to be 
charged, provided the appropriation is made in general terms, but if there 
is detailed in the appropriation particular purposes for which it may be 
used, otherwise prohibited by law, the omission of the passenger-carrying 
vehicle authorization would preclude the use of the appropriation for that 
purpose. 


Acting Comptroller General Elliott to the Administrator, Rural Electrification 
Administration, February 18, 1937: 


Consideration has been given your letter of February 8, 1937, as 
follows: 


A question has been raised as to the availability of our appropriation for the 
next fiscal year for the purchase and operation of a passenger-carrying vehicle. 

The text of the proposed appropriation for administering the Rural Blectri- 
fication Act for the next fiscal year, as approved by the Bureau of the Budget 
and as passed by the House, is as follows: 

“Salaries and expenses: For administrative expenses and expenses of studies, 
investigations, publications, and reports, necessary to carry out the provisions 
of the Rural Electrification Act of 1936, approved May 20, 1936, including the 
salary of the Administrator and other personal services in the District of 
Columbia and elsewhere, traveling expenses, including expenses of attendance 
of officers and employees at meetings when determined by the Administrator 
to be necessary in furthering the work of the Administration; contract steno- 
graphic reporting services; expert witness fees; materials, supplies, equipment, 
and services ; rentals, including buildings and parts of buildings and garages, in 
the District of Columbia and elsewhere; purchase and exchange of books, law 
books, books of reference, directories and periodicals; not to exceed $200 for 
newspapers and press clippings; financial and credit reports; purchase, rental, 
exchange, operation, maintenance, and repair of typewriters, calculating ma- 
chines, and other office appliances; and all other expenses necessary to admin- 
ister said act, $——: Provided, That section 3709 of the Revised Statutes (U. 
8. C., title 41, sec. 5) shall not be construed to apply to any purchase or service 
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rendered for the Rural Electrification Administration when the aggregate 
amount involved does not exceed $100.” 

Although the above contains no express appropriation for the purchase and 
operation of passenger-carrying vehicles, and although section 5 of the act of 
July 16, 1914, 38 Stat. 508, prohibits the use of any appropriation for the pur- 
chase, operation, or maintenance of any motor-propeliled passenger-carrying 
vehicles unless specific authority therefor is given, it is believed that moneys 
appropriated for the next fiscal year will be available for the operation and 
maintenance of passenger-carrying vehicles by virtue of the authority conferred 
by section 11 of the Rural Electrification Act of 1936, which reads: 

“* * * The Administrator is authorized, from sums appropriated pursuant 
to sec. 6, to make such expenditures (including expenditures for personal serv- 
ices; supplies and equipment; law books and books of reference; directories 
and periodicals; travel expenses, rental at the seat of Government and else- 
where ; the purchase, operation, or maintenance of passenger-carrying vehicles; 
and printing and binding) as are appropriate and necessary to carry out the 
provisions of this act.” 

The plain meaning of section 11 is that the Administrator may make expendi- 
tures, within lump sums appropriated pursuant to the authorization in section 
6, for any of the enumerated purposes without regard to earlier laws placing 
restrictions or prohibitions on the same. A contrary interpretation would 
render superfluous all the words in section 11 enclosed in parentheses, and 
violate the settled rule of statutory construction that interpretations which will 
deny effect to any part of the language of a statute should be avoided. Market 
Co. v. Hoffman, 101 U. 8. 112 (1879). 

If our construction of the Rural Hlectrification Act is correct, will you con- 
firm it? Inasmuch as the matter is of some urgency, a decision from you at 
the earliest practicable moment will be appreciated. 


Section 5 of the act of July 16, 1914 (38 Stat. 508), prohibits the use 
of any appropriation for the purchase, operation, or maintenance of 
passenger-carrying vehicles unless such use is “authorized by law.” 
It does not necessarily follow that the authorization must be in the 
appropriation itself if such authorization is found elsewhere and is 
clearly applicable to the appropriation sought to be used. Accord- 
ingly, if the appropriation should merely provide a specified sum for 
salaries and expenses “as authorized under the provisions of the Rural 
Electrification Act of 1936”, there would be no doubt as to the availa- 
bility of the money so appropriated for all of the purposes specified 
in section 11 of the Rural Electrification Act approved May 20, 1936 
(49 Stat. 1366), including the purchase, operation, and maintenance 
of passenger-carrying vehicles. However, if the appropriation be 
made in the terms as quoted in your letter, swpra, specifically mention- 
ing all of the classes of expenditures (otherwise prohibited by law) 
mentioned in section 11 of the Rural Electrification Act, except the 
purchase, operation or maintenance of passenger-carrying vehicles, it 
would have to be held, under the well-known rule of statutory con- 
struction—expressio unius est exclusio alterius—that the appropria- 
tion would not be available for the purchase, operation, or mainte- 
nance of passenger-carrying vehicles. 
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(A-88411) 


COMPENSATION — WITHHOLDING — STATUTORY PROHIBITION — DIS- 
MISSALS FOR CAUSE AFTER LEGAL, VOIDABLE, OR VOID APPOINT- 
MENTS 


The act of February 24, 1931, 46 Stat. 1415, prohibiting the “withholding or 
confiscation of the earned pay, salary, or emolument of any civil employee 
of the United States removed for cause” is applicable where there is in- 
volved a removal for cause of an employee legally appointed or employed, 
and not where the employment is obtained through fraud and invalid in its 
inception, but the rule in 15 Comp. Gen. 587, that an employee who obtains 
employment through fraud is not entitled to unpaid compensation is not for 
application to employment obtained through misrepresentations such as 
would render the appointment or contract of employment voidable only. 


Acting Comptroller General Elliott to the Secretary of the Navy, February 19, 
1937: 


Your letter of January 28, 1937, is as follows: 


In decision of the Comptroller General of 7 January, 1936, to the Governor 
of the Panama Canal (15 Comp. Gen. 587), it was held in the case of an em- 
ployee of the Panama Canal that employment obtained by fraudulent misrep- 
resentation and deceit conferred no enforceable right to compensation that had 
not been paid although said employee was entitled as a de facto employee to 
retain payments that had been made to him. 

The commandant of the Navy Yard, Washington, D. C., reports that the rule 
enunciated in the cited decision is being applied in analogous cases, and com- 
pensation not already paid has been withheld in a number of instances. The 
pay rolls involved show the rate of pay and the number of units employed with 
a notation in the “Remarks” column that payment was withheld in accordance 
with the Comptroller General’s decision. 

Some doubt has arisen as to the legality of this practice because of the fol- 
lowing provision of the act of 24 February, 1931 (46 Stat. 1415; 5 U. S. C. see. 
46 (a)), viz: 

“From and after February 24, 1931, there shall be no withholding or confisca- 
tion of the earned pay, salary, or emolument of any civil employee of the 
United States removed for cause: Provided, That if at the time of such removal 
any such employee is indebted to the United States any salary, pay, or emolu- 
ment accruing to such employee coming within the provisions of this section 
shall be applied in whole or in part to the satisfaction of any claim or indebted- 
ness due to the United States.” 

In view of the express provisions of the cited act, your decision is requested 
as to whether payments may be withheld from employees under circumstances 
similar to those set forth in your decision of 7 January, 1936, supra, it being 
noted from the facts reported in the decision that the employee whose case 
was then under consideration had been removed for cause which consisted 
of his fradulent misrepresentation in obtaining employment. 

If the question is answered in the negative, please state what disposition 
—— be made of the amounts that have heretofore been withheld on this 
ground. 


Your letter seems to indicate there may be a misunderstanding as to 
the scope of the decision of January 7, 1936, 15 Comp. Gen. 587. 

The act of February 24, 1931, quoted in your letter is applicable 
where there is involved a removal for cause of an employee who had 
been legally appointed or employed. 

The case considered in the decision of January 7, 1936, involved 
a case of a person who had obtained employment under the Panama 
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Canal through fraud in the name of and by posing as another person. 
The decision held as follows: 





It appears that but for the fraudulent misrepresentation and deceit practiced 
by the employee referred to in your letter, he could not have obtained the em- 
ployment, and that, upon discovery of the fraudulent nature of the entry into 
service, the employee was immediately discharged. Under such circumstances, 
the contract of employment cannot be made the basis of a legal claim for 
services rendered thereunder. At most, he could be regarded as only a de facto 
employee and as such entitled to retain such payments as may have been made 
to him, but having no enforceable right to compensation that had not been paid. 

Accordingly, you are advised that no payment to this employee is authorized 
for service rendered under the fraudulently obtained employment. 


There was simply applied the general rule applicable to appoint- 
ments or employments invalid in their inception. There is nothing 
in the act of February 24, 1931, to indicate an intent to abrogate that 
rule. There was no intention by the decision to hold that unpaid 
compensation must be withheld from an employee dismissed because 
of a misrepresentation such as would render the appointment or con- 
tract of employment voidable only. See in this connection decision 
of February 3, 1937, A-82648, to the Civil Service Commission. 
Your question is answered accordingly. 


(A-83440) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936-—PAYMENT FOR 
ACCRUED LEAVE AFTER ACCEPTANCE OF STATE EMPLOYMENT 


A Federal employee whose resignation from a Federal position was tendered on 
the same day that he accepted employment under a State government may 
be paid for accrued annual. leave for a period beyond the acceptance of such 
employment where his resignation was accepted as tendered effective at the 
termination of the period of earned leave. 


Acting Comptroller General Elliott to the Secretary of Labor, February 19, 1937: 
Your letter of January 30, 1937, is as follows: 


Will you kindly render an opinion on the right of a Federal employee to pay- 
ment for accrued annual leave after he has accepted State employment? The 
particular facts in the case before us are the following: 

Mr. J. H. McGinnis resigned from the position of State director of the Na- 
tional Reemployment Service in West Virginia on January 2d to be effective at 
the end of his accrued annual leave. On the same day he accepted employment 
as the acting director of unemployment compensation in West Virginia. Is he 
entitled to payment for accrued and unpaid annual leave during the period 
overlapping his State employment? 


An Executive order of January 17, 1873 (see 11 Comp. Gen. 23), 
provides as follows: 
















* * * that from and after the 4th day of March A. D. 1873 (except as 
herein specified) persons holding any Federal civil office by appointment under 
the Constitution and laws of the United States, will be expected, while holding 
such office, not to accept or hold any office under any State or Territorial 
government, or under the charter or ordinances of any municipal corporation; 
and further, that the acceptance or continued holding of any such State, 
Territorial, or municipal office, whether elective or by appointment, by any 
person holding civil office as aforesaid under the Government of the United 
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States, other than judicial offices under the Constitution of the United States, 
will be deemed a vacation of the Federal office held by such person, and will 
be taken to be, and will be treated as, a resignation by such Federal officer of 
his commission or appointment in the service of the United States. 

» 7 ” A * oJ + 


* * * Heads of departments and other officers of the Government who had 
the appointment of subordinate officers are required to take notice of this 
order and to see to the enforcement of its provisions and terms within the 
sphere of their respective departments or offices and as relates to the several 
persons holding appointments under them respectively. 

There is no Federal statute precluding payment of salary or 
compensation otherwise due an officer or employee of the United 
States for a period during which he may be holding an office or 
position under a State government, also; and it will be noted that 
the Executive order, supra, does not purport to prohibit such pay- 
ment but requires a resignation from the Federal office if the holder 
thereof elects to accept or continue to hold the State office. In the 
case here presented the employee did tender his resignation from 
the Federal position on the same day that he accepted employment 
under the State government. 

Section 6 of the uniform annual leave regulations, Executive 
Order No. 7409, dated July 9, 1936, provides: 

An employee voluntarily separated from the service without prejudice during 


any calendar year shall be entitled to all accumulated leave plus current 
accrued leave up to the date of separation. 


In view of this provision and the terms of the Executive Order of 
1873 I have to advise that on the basis of the facts as stated in 
your letter, and assuming that the resignation was accepted as ten- 
dered effective at the termination of the period of earned leave, there 
would appear to be no legal objection to the retention of his name 
on the Federal payroll during the period of his authorized leave 
of absence under the regulations, supra, with payment accordingly. 


(A-83501) 
ADVERTISING—SPARE PARTS—PROPRIETARY EQUIPMENT 


Advertising is required in connection with the purchase of spare parts for 
equipment, notwithstanding the equipment is the product of a particular 
manufacturer, except where purchase is otherwise provided for by statute. 


Acting Controller General Elliott to the General Purchasing Officer, the Pa- 
nama Canal, February 19, 1937: 


There has been received your report of December 11, 1936, as 
follows: 
There have been received your letters of October 28th, November 24th, and 


November 25, 1936 (reference A-ELP-CE), with respect to purchases made 
by the Panama Canal without advertising under the following contracts: 


PClw-18634. Westinghouse Electric and Manufacturing Company, 
PClw-19378. Westinghouse Electric and Manufacturing Company, 
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PClw-19191. Ingersoll-Rand Company, 

PClw-19483. Ingersoll-Rand Company, 

PClw-19451. Ingersoll-Rand Company, 

PClw-19457. Ingersoll-Rand Company, 

PClw-19470. Ingersoll-Rand Company, 

PClw-19370. American Automatic Electric Sales Company, 
PClw-19538. American Automatic Electric Sales Company, 
PClw-19326. General Motors Export Company. 


As stated in the contracts and noted in your letters, purchases were made 
in each of the above cases in the open market without advertising; it being 
impracticable to secure competition because material ordered consisted of 
repair parts for equipment in use manufactured by the above contractors. In 
view of the decisions of your office (7 Comp. Gen. 282 and 14 Comp. Gen. 859), 
you request further explanation of the absence of advertising. 

The repair parts procured under the above contracts consisted of— 

(a) Electrical parts for graders and household ranges manufactured by the 
Westinghouse Electric and Manufacturing Company. 

(bo) Parts for rock drills, electrical propelling equipment for tug boats, 
paving breakers, jack hammers, and air compressors manufactured by the 
Ingersoll-Rand Company. 

(c) Parts for automatic telephones manufactured by the American Auto- 
matic Electric Sales Company ; 

(d) Parts for Chevrolet motor vehicles manufactured by the General Motors 
Export Company. 

These parts are proprietary to the manufacturers of the particular ma- 
chinery and equipment and cannot be procured from dealers in general. They 
are not articles for the furnishing of which there could be any competition, 
and advertising under these circumstances would accomplish no useful purpose. 

It is the duty of our purchasing department to procure supplies at a mini- 
mum cost with a maximum service, having in mind the best interests of the 
United States Government. Experience over a period of years has demon- 
strated the futility of repeatedly advertising for parts for specialized equip- 
ment such as is covered by the contracts with the Westinghouse Electric and 
Manufacturing Company, the Ingersoll-Rand Company, the American Auto- 
matic Electric Sales Company, and the General Motors Export Company. The 
parts are made from patterns and specifications peculiarly characteristic to 
the equipment to which they pertain; they are proprietary to the manu- 
facturer of the equipment, and the manufacturer is the sole distributor. Parts 
for equipment manufactured by one concern are not interchangeable on equip- 
ment manufactured by others, and manufacturers do not produce parts for 
equipment made by competitors. Furthermore, it would be impossible for a pro- 
curing agency to prepare minute specifications for the thousands of parts 
characteristic to specialized machinery and equipment. 

Until relatively recent years the needs for’Chevrolet parts were advertised 
for under circular invitations and bids were received repeatedly from only 
the manufacturer. After following this procedure for a considerable period 
of time, it was determined that advertising would serve no useful purpose and 
advertisement for these parts was also discontinued with the resultant savings 


of considerable expense in the preparation of invitations for bids and work 
relating thereto. 


The requirements of section 3709, Revised Statutes, with respect 
to advertising for the purchase of spare parts have been stated in 
7 Comp. Gen. 282 and 14 id. 859, referred to in your above-quoted 
letter, and it cannot be assumed, in the absence of advertising, that 
no one except the manufacturer of the particular equipment may sub- 
mit a bid for furnishing spare parts. Spare parts to equipment 
are not infrequently carried in stock by dealers, jobbers, and others, 
and in some instances, spare parts are manufactured by others than 
the manufacturers of the equipment. Section 3709, Revised Statutes, 
does not permit of any discretion in this matter, and if it be the 
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belief of the Panama Canal that it should have authority to pur- 
chase spare parts without advertising, the matter would appear to 
be for presenting to the Congress with a view to obtaining legisla- 
tion similar to that obtained by the Post Office Department in the 
act of June 30, 1930, 46 Stat. 838, as follows: 

That whenever motor-truck parts are needed by the Post Office Department 
in the operation of motor trucks, the Postmaster General is hereby authorized 
to enter into agreements with truck manufacturers for the purchase of such 
truck parts at a price not exceeding the truck manufacturer's list price, less 


regular discounts, without advertising under such arrangements as in the opin- 
ion of the Postmaster General will be most advantageous to the Government. 


The mandatory terms of section 3709, Revised Statutes, may not 
be disregarded by purchasing officers in the absence of authority 
similar to that contained in the above-quoted act of June 30, 1930, 
in the purchase of spare parts, and in the absence of such authority, 
you are advised that this office may not approve charges against ap- 
propriated moneys for any purchases made under the above referred 
to or similar contracts entered into without advertising. 


(A-83686) 


CONTRACTS—UNENFORCEABLE FOR LACK OF MUTUALITY—MISTAKE 
IN BID—PRICE ADJUSTMENT AFTER PERFORMANCE 


A contractor who, abandoning an earlier protest, voluntarily delivers gasoline 
under a contract, unenforceable for lack of consideration and mutuality 
but valid and binding to the extent to which performed, is not entitled to 
more than the contract price, notwithstanding allegation of mistake in 
bid, the mistake not being mutual and not having been alleged until after 
acceptance in good faith and part performance. 


Decision by Acting Comptroller General Elliott, February 19, 1937: 

There is before this office for consideration and settlement the 
claim of the Derby Oil Co. in the sum of $2,467.80, the balance 
alleged to be due for gasoline under contract Tps—10033, dated 
December 17, 1935. 

It appears that under date of October 29, 1935, bids were requested 
by the Treasury Department, Procurement Division, to be opened 
November 20, 1935, for the furnishing under class 7, gasoline, grades 
G-101, V-65, and V-75, to meet certain requirements set forth in 
schedules nos. 1 and 2, covering the period January 1 to March 81, 
1936, for shipment in tank cars in, among other States, the State of 
Kentucky. Schedule no, 1 provided for quantity, method of bid- 
ding, sampling, etc. Paragraph 2 advised bidders in pertinent part 
as follows: 


The estimated requirements shown in schedule # 2 for tank car shipments, 
* * * are given for general information only. * * * A contractor will 
be required to furnish such quantities under the item or items for which 
award is made that may be ordered during the contract period. It is imprac- 
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ticable to determine the quantities that will be required under any item during 
the contract period. * * 
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Bidders were advised in paragraph 15 that: 


Where bids on tank car requirements in schedule # 2 are called for f. o. b. 
bidder’s bulk plant and also f. o. b. destination (delivery on railroad tracks of 
the ordering activity), the Government reserves the right to make award on 
either basis. For items awarded f. o. b. bidder’s bulk plant, shipment will be 
made on Government bill of lading to be furnished by the activity concerned. 

The bid of the Derby Oil Co., being the lowest received, was ac- 
cepted under items 446 and 447 for tank-car deliveries in the esti- 
mated quantities of 67,000 gallons of grade V-65, and 80,000 gallons 
of grade V-75 gasoline for Civilian Conservation Corps quarter- 
master, Fort Knox, Ky., and quartermaster, Fort Knox, Ky., respec- 
tively, at $0.05438 per gallon, f. o. b. bidder’s plant, Wichita, Kans., 
inclusive of cost of freight. Under item 447, which provided for 
V-75 grade, the following purchase orders were issued : 











Date Activity Number | Quantity Price Amount 
Gallons 

Jan. em 1936 <r “rans Sicilia euteteteiadianamraneitetanemniee 1061 30, 000 $0. 05438 $1, 631. 40 
Feb. See Tpke toads bbncocnediieswn 1205 20, 000 . 05438 1, 087. 60 
Feb. 7, 1936 |..... = li mtitlamentaihih din cei eebatent 1222 8, 000 . 05438 435. U4 

Do.......| Civilian Conservation Corps ~ 3704 10, 000 . 05438 543. 80 
Mar. 9, "1936 ncaa All et ts Ml, 1318 10, 000 . 05438 543. 80 
Mar. 27, 1936 |..... DO. gapddtktnrtdncttgincdbinupebucinaginie 1392 8, 000 . 05438 435. 04 
Mar. 21, 1936 }|..... WES Cine hn bo chinsddnnbatecdest seme 1371 75, 000 - 05438 4, 078. 50 


161, 000 


The contractor (Derby Oil Co.) delivered the gasoline in accord- 
ance with the various purchase orders, certified the invoices as cor- 
rect and just and accepted payment therefor without protest, with 
the exception of the gasoline covered by purchase order no. Qm-1371, 
dated March 31, 1936, for 75,000 gallons, wherein it was stipulated 
that delivery be made not later than March 30, 1936, which was the 
expiration date of the contract. The delivery of this gasoline was 
made under protest and the invoices submitted in payment therefor 
had the following notation thereon : 


This order is being shipped under protest as per letter addressed to H. C, 
Maul, Jr., Chief, Purchase Division, Treasury Department, Procurement Divi- 
sion, Washington, D. C., dated 3/28/36, signed by C. A. Keller, general sales 
manager, with copies to Harry H. Woodring, Assistant Secretary of War, 
Washington, D. C., and Simon Jacobson, captain, Quartermaster Corps, Ft. 
Knox, Kentucky. 

The letter of March 28, 1936, is to the effect that a mistake had 
been made by the Derby Oil Co. in its bid for the delivery of the 
grade V-75 gasoline under item no. 447, in that the bid price for the 
grade V-65, $0.05438, which had been bid on numerous other items 
of this grade was inserted instead of $0.06938, the correct price for 
grade V-75 gasoline; however, that the company had intended to 
absorb this loss on deliveries of gasoline amounting to 88,455 gal- 
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lons, but it objected to making further deliveries as required by 
purchase order no. 1371 of 75,000 gallons at the alleged erroneous 
price and that, furthermore, the quartermaster at Fort Knox had 
not called for any deliveries under item no. 446 of grade V-65 


gasoline. 

By telegram dated March 28, 1936, the Treasury Department, Pro- 
curement Division, Branch of Supply, advised the said contractor 
the War Department had stated that as a result of experiments on 
special motorized equipment, grade V—75 gasoline was required and 
that there was no authority for any advance over the contract price 
for grade V-75 gasoline. Delivery of the 75,000 gallons was made 
and claim is now made on the basis of the alleged correct bid price, 
or, for a total of $2,467.80 in excess of the contract price. 

In explanation of the alleged error, the said contractor states in 
letter of April 8, 1936, that: 


On November 14th we mailed to the Treasury Department, Procurement 
Division, Washington, D. C., our bid on requisition 1296—G—11-20, which was 
opened at 10 a. m. November 20th, 1935, covering gasoline tank car for 
region #3. 

On all items of gasoline, our bids were as follows: G 101, $0.04563; V 65, 
$0.05438; V 75, $0.06938; all f. o. b. our refinery Wichita, however, in writing 
up this contract an error was made in this office on item #447 which was V 75 
grade but inadvertently placed in V 65 column and priced at $0.05428 instead 
of at $0.06938. This item called for 80,000 gallons and we actually shipped 
on the order 164,520 gallons. Due to this error in price of 1%4¢ per gallon, 
the Derby Oil Co. have actually lost on gasoline actually shipped $2,467.80. 

I am attaching hereto a statement giving the date, invoice number, car num- 
ber, grade, net gallons, price shown on contract, the amount, the correct price, 
amount, spot price date of shipment and the amount, on all shipments going to 
Fort Knox on this item, together with exhibits A, B, C, D, E, and F; as listed 
on the report. I am forwarding this letter to Simon Jacobson, captain, Quar- 
termaster Corps, Fort Knox, Kentucky, who signed all of the orders, with a 
copy to you at Washington, requesting that Captain Jacobson forward my 
letter addressed to you with all exhibits to the proper parties in Washington 
for their recommendations to you and your final decision. We are asking that 
you consider carefully our request for reimbursement in the amount of 
$2,467.80, which is the difference between the price shown on our contract in 
error and the price as it should have been, which you will note from statement 
attached is still $1,990.64 under what the spot market was on each date of 
shipment. 


Paragraphs 14 and 19 of Standard Government Instructions to 
Bidders provide: 


14. Withdrawal of bids.—Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

19. Errors in bid—Bidders or their authorized agents are expected to ex- 
amine the maps, drawings, specifications, circulars, schedule, and all other 
instructions pertaining to the work, which will be open to their inspection. 
Failure to do so will be at the bidder’s own risk, and he can not secure relief 
on the plea of error in the bid. In case of error in the extension of prices the 
unit price will govern. 


In order to authorize reforming a contract because of mistake 
in an accepted bid, it must appear that the mistake was mutual or 
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that the error was so apparent that it must be presumed that the 
accepting officer knew of the mistake at the time of acceptance and 
sought to take advantage thereof. 26 Comp. Dec. 286; 6 Comp. Gen. 
504, 526; 15 Comp. Gen. 1049. See, also, Leonard v. Howard, 67 Or. 
203; 185 Pacific 549. 

It would appear that in this case there was no allegation of mis- 
take insofar as concerns the delivery of the 88,455 gallons until after 
the bid had been accepted in good faith by the contracting officer 
without any notice, actual or presumptive, of the mistake and after 
deliveries had been made, after the invoices submitted in payment 
therefor had been certified as just and correct, and after payment had 
been accepted of the contract price except as to the item now involved. 

With particular reference to the 75,000 gallons delivered under pro- 
test, it is to be observed that the contract in question did not fix any 
definite amount of gasoline to be delivered, there being stated only an 
estimated quantity and, as noted, supra, all prospective bidders were 
fully advised with respect thereto in the advertisement for bids. A 
contract which does not require the Government to take or limit its 
demand to any ascertainable quantity is unenforceable for lack of 
consideration and mutuality. Such a contract, however, becomes 
valid and binding to the extent to which it is performed; and a party 
who, abandoning an earlier protest, as in this case, voluntarily de- 
livers the supplies covered by the contract is limited to the contract 
price and cannot recover more from the United States. See Wiilard, 
Sutherland & Co. v. United States, 262 U. S. 489. 

Since the mistake was not mutual and not alleged until after ac- 
ceptance in good faith, and after most of the deliveries had been made 
without notice of any mistake, there is no basis for allowing any 
‘amount in addition to the contract price. Accordingly, the claim 
must be and is disallowed. 


(A-80298) 


CONTRACTS—GENERAL SUPPLY SCHEDULE—RECONDITIONED 
MOTORS—VALUE OF USED MOTORS TRADED IN 


It now appearing that the trade-in values of used motors exchanged in part 
payment for reconditioned ones is readily ascertainable under the applica- 
ble Procurement Division, Treasury Department, contract which was made 
after advertising, further advertising to determine trade-in values is unnec- 
essary. 16 Comp. Gen. 351, modified. 


iroee eer General Elliott to the Secretary of the Interior, February 


~ ‘There has been received your letter of January 30, 1987, as follows: 


Reference is made to your decision A-80298 of October 7, regarding the proper 
procedure to be followed under Procurement Division contract TPS-12672 with 
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the Ford Motor Company in cases where the exchange of a used motor in 
part payment for a reconditioned motor is indicated as being in the interest of 
the United States. 

This decision required that necessary Ford automobile parts be purchased 
from the said contractor under contract TPS—12672. It also required that when 
an exchange is indicated, the value of the exchanged item must be established 
(for covering into the Treasury as miscellaneous receipts) by requesting bids 
thereon that is, trade-in bid from the contractor and cash bids from others. 

In this Department’s letter of August 26 requesting your decision on this 
matter it was stated that there was no provision in contract TPS-12672 for 
revealing the trade-in allowance. Your attention should have been called to 
the fact that while the trade-in allowance was not specifically mentioned or 
covered in the contract insofar as this Department could ascertain, the value 
of the trade-in motor is established by inference in the following manner: 

Contract price of a Ford reconditioned motor exclusive of any trade-in, $120, 
discount $12, net $108, f. o. b. Ford factory branch or Ford dealer. Contract 
price of a Ford reconditioned motor, including trade-in of used Ford motor, 
$43 f. o. b. Ford factory branch or dealer, plus freight on reconditioned motor 
and used motor between Ford factory branch and dealer. Net difference repre- 
senting in effect the trade-in allowance on the used motor, $65 less freight 
mentioned above. 

These figures should be increased by $13 for installation charges and by $5.50 
if shipments are made from Ford branches at Seattle, Washington, Richmond, 
California, and Long Beach, California. 

In view of this inference in the contract it appears advisable to request your 
consideration of this matter. The Ford Motor Company apparently has estab- 
lished, at least for the purpose of this contract, a definite value for the trade-in 
motor, and the amount thereof would vary only in accordance with the freight 
charges involved. Accordingly it appears possible that you would consider 
modifying your decision to the extent of permitting this value to be established 
arbitrarily by subtracting the freight charges from the basic amount of $65, 
thus avoiding the necessity for asking bids from the Ford Motor Company in 
each individual purchase involving the trade-in of a used motor. It does not 
appear likely that the Ford Motor Company would offer any other figure as a 
trade-in allowance in view of this value established in the contract. Your 
favorable decision on this point is respectfully requested in the sincere belief 
that much unnecessary work by procurement officers will thus be eliminated. 

If your decision A-80298 is modified on that point to permit the trade-in 
value of the used motor to be established in the manner outlined above, it is 
recommended that your decision be modified also to the extent of not requiring 
cash bids on used motors in comparison with the trade-in allowance of the 
contractor thus established. The basis for this request is that the trade-in 
allowance established by the Ford Motor Company is not likely to be equaled 
or exceeded by any cash bidder because the repairs necessary to recondition a 
used motor can be accomplished at the Ford factory with much less expense 
than by a local dealer in his own shop. It seems to this Department that the 
primary objective will be reached if a fair value is established for the used 
motor in the manner described above and the amount thereof covered into the 
Treasury as miscellaneous receipts in accordance with section 3618, Revised 
Statutes. 

This request for modification of your decision is made in the interest of effi- 
ciency in procurement work and not with any desire to avoid any procedure 
which is actually required in accordance with existing statutes. If your deci- 
sion is contrary to the recommendations contained in this letter, the Department 
will be governed accordingly and will endeavor to adhere strictly to the pro- 
cedure outlined in your decision of October 7. Your prompt consideration and 
decision will be appreciated in order that necessary instructions for handling 
purchases of this nature may be issued to all concerned in the Department. 


It appears that the prices to be paid to the contractor for supplies 
furnished under the Procurement Division contract in question, no. 
Tps.—12672, dated June 18, 1936, with the Ford Motor Co., are the 
prices stipulated in the contractor’s submitted price lists by refer- 
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ence made a part of the contract, less certain discounts from such list 
prices as stipulated in the contract. 

While neither the contract nor the price lists appear expressly to 
provide for the exchange of used motors in part payment for new or 
reconditioned motors the contract does provide generally for dis- 
counts from list prices on “exchange items” as follows: 

Exchange items: 

(a) Wholesale trade net ~rices f. o. b. any Ford factory branch in the 
United States only -»zgardless of the net amount of the order. 

(b) Wholesale trade net p.ices f. 0. b. any authorized Ford dealer in the 
United States only, regardless of the net amount of order (except 
cylinder assemblies on which there will be the regular charge to 
cover freight from Ford branch to dealer on reconditioned assembly 
and freight on return of old assembly from dealer to Ford Branch). 

The said price lists submitted as a part of the contract, quote net 
prices for reconditioned motors or “cylinder assemblies” on such 
exchanges as contrasted to prices where there is no exchange, as 
follows: 


Net to 
holesale 
trade * 


List Net to 
Part no. Item price! | owner? |* 





Eh iedaeal Same, except with cast iron heads for %-inch 
spark plugs. 
18-6012-BRC. .| Same, except with aluminum heads. 120 56. 00 43 
18-6012-D RC Same, except with cash-iron heads. -- 120 56. 00 43 
48-6012-RC .- .| Same, except with aluminum heads. 120 56. 00 43 
§1-6012-RC ............ Same, except with cast-iron heads_.............. 120 56. 00 43 


1 Not subject to regular discounts. 


we additional on shipments from Seattle, Richmond, or Long Beach branches. Price includes instal- 
on. 


$5.50 additional on shipments from Seattle, Richmond, or Long Beach branches. Price does not in- 
clude installation. When installation is handled by dealer, the owner’s net price applies. 

These quotations in the contract price lists of the net prices for 
which reconditioned motors will be furnished where unserviceable 
motors are traded in, as contrasted with the price of the motors with 
no trade in, constitutes, in effect, a contractual obligation to allow 
the difference between such prices as a trade-in allowance, and as 
the said contract, including this obligation, was made after adver- 
tising, and as the trade-in allowance thus available for unserviceable 
Ford motors, for the reasons stated by you, may be accepted as being 
substantially larger than would otherwise be bid for the old motors, 
this office is not required to object to the procedure proposed in your 
letter of trading in used Ford motors on the basis of these terms of 
the said contract without further advertising to determine the trade-in 
value of the old motors. 

Your submission is answered accordingly. 
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(A-83624) 


LEAVES OF ABSENCE—COAST AND GEODETIC SURVEY EMPLOYEES— 
PAY DEDUCTIONS FOR UNAUTHORIZED ABSENCES ON SUNDAY, A 
REGULAR-DUTY DAY 


In the granting of leaves of absence, with or without pay, to seamen on board 
vessels of the Coast and Geodetic Survey required to be present for duty 
at all times, including Sundays and holidays, except when given liberty 
or otherwise relieved from duty, Sunday should be regarded as any otber 
day of the week and pay deduction made for any unauthorized absence 
on that day, whether falling between duty or leave of absence—annual, 
sick, without pay, or compulsory furlough—ending on Saturday and leave 
without pay, compulsory furlough, or return to duty on Monday. 


Acting Comptroller General Elliott to the Secretary of Commerce, February 24, 
1937: 


Your letter of February 4, 1937, is as follows: 


It is requested that a decision be rendered answering the questions stated 
below in connection with the administration of the Leave Acts of March 14, 1936, 
and Executive Orders Nos. 7409 and 7410, dated July 9, 1936. 

Following the unchallenged practice of long standing in the Coast and Geo- 
detic Survey, seamen on board the vessels of the Bureau are required to be 
present for duty at all times and to perform service every day in the year, 
including Sundays and holidays, except when given liberty or otherwise relieved 
from duty, under duly recognized authority, and commuted rations are allowed 
seamen when physically present on board, in accordance with the regulations 
of the Bureau. 

Accordingly there arises the question of whether or not deductions from pay 
shall be made under certain conditions of absence from duty involving Sunday 
at the beginning, or at the end of leave, with or without pay. 

Question no. 1—Employee, physically on duty Saturday, applies for leave 
without pay, or is placed on compulsory furlough, beginning the following Mon- 
day. Shall deduction from pay be made for the intervening Sunday if he is 
not present on that day? 

Question no. 2.—Employee, absent on granted annual leave ending at the close 
of Saturday, applies for leave without pay, or is placed on compulsory furlough, 
beginning Monday. Shall deduction from pay be made for the intervening 
Sunday? 

Question no. 3.—Employee, absent on account of illness on Saturday, applies. 
for leave without pay, or is placed on compulsory furlough, beginning the fol- 
lowing Monday. Shall deduction from pay be made for intervening Sunday? 

Question no. 4.—Employee, absent on granted leave without pay, or is placed 
on compulsory furlough, ending close of Saturday, returns to ship on Monday. 
Shall deduction from pay be made for Sunday intervening? 


In decision of September 23, 1936, 16 Comp. Gen. 304, it 
was held that members of crews of the United States Coast and Geo- 
detic Survey vessels are civil employees within the meaning of the 
Leave Acts of March 14, 1936, 49 Stat. 1161 and 1162, and the uni- 
form regulations promulgated by the President in Executive Orders 
Nos. 7409 and 7410, dated July 9, 1936. These acts and the regula- 
tions issued thereunder, while controlling the granting of annual and 
sick leaves of absence with pay, do not cover situations involving 
leave without pay and. accordingly do not operate to modify the 
general rules for computing deductions from compensation for leave. 
of absence without pay. 

The general rule is that an employee who has been granted leave 
without pay for a definite period may be presumed to hold himself 

1184™—37—50 
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in readiness to perform service, if required, after the termination of 
the authorized leave without pay, and does not forfeit pay for a Sun- 
day or holiday occurring after the termination of the authorized pe- 
riod of absence without pay if he reports for duty the first duty 
day thereafter; but that an employee not in a status entitling him 
to leave with pay who absents himself from duty without prior 
authority, remains in a non-pay status, including Sundays and holi- 
days, until actually reporting for duty. See 9 Comp. Gen. 350, 11 
id, 119; 13 id. 206; id. 207. 

These rules have been stated with particular reference to employees 
who are not ordinarily required to work on Sundays and holidays, 
i. e., where such days are not within the usual tour of duty. It is 
understood, however, that Sunday is a regular duty day for the per- 
sonnel mentioned in your letter. If so, Sunday should be regarded 
the same as any other day of the week in granting leave with or 
without pay. See 16 Comp. Gen. 581. 

You are advised, therefore, that unless the employees in question 
have been granted liberty or otherwise relieved from duty on Sunday, 
all four questions presented must be answered in the affirmative. 


(A-83652) 


LEAVES OF ABSENCE—ANNUAL DEDUCTIONS FOR ADVANCES 
UNEARNED PRIOR TO DEATH OF EMPLOYEE 


Unlike sick leave, where an employee granted unaccrued annual leave dies 
before having earned a portion of the leave so granted, deduction from 
unpaid compensation or retirement fund credits is required to the extent 
of the leave unearned, and the amount of the indebtedness is the total 
compensation paid during the period of unearned leave, inclusive of re- 
tirement deductions, the 30th and 31st of the month being for computa- 
tion as one day. 

Where the only claim of the Government against the amount to the credit of 
a deceased employee in the retirement fund is for compensation paid dur- 
ing overdrawn leave and there exists no disagreement between the admin- 
istrative office and the Civil Service Commission as to the amount involved, 
the matter need not be referred to the General Accounting Office prior to 
payment, but there is for application in such cases the procedure outlined 
in 16 Comp. Gen. 487. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, February 26, 1937: 


Your letter of January 27, 1937, is as follows: 


There is inclosed herewith letter from the Treasury Department, Washington, 
D. C., dated November 15, 1936, and form 3037 relative to overdrawn leave by 
Jessie A. Clayton, formerly employed as clerk, Division of Loans and Currency, 
Treasury Department, Washington, D. C., who died September 19, 1936. There 
is held in the retirement fund to the credit of the decedent accumulated retire- 
ment deductions with interest totaling $1,234.20. 

It is respectfully requested that you advise this office as to the amount to be 
withheld and furnish appropriate instructions as to the disposition to be made 
of same. 

Kindly return the inclosed correspondence with your report, which the Com- 
mission would like to have in duplicate. 
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The report of the Treasury Department, dated November 5, 1936, 
is as follows: 


There is enclosed retirement record card, form 2806, for Miss Jessie A. 
Clayton, who died September 19, 1936. 

It is requested that $47.76 salary for nine days at the rate of $1,980 per 
annum be collected from the amount in the retirement fund for Miss Clayton 
and credited to the appropriation “Expenses of loans.” 

Miss Clayton was allowed annual leave for the calendar year 1936 but because 
of death the leave has been prorated. 

The nine days are July 22nd to July 31st; base amount of deduction, $49.50; 
retirement, $1.74; and net amount, $47.76. July 16 to 31 “Expenses of loans” 
pay roll was paid on voucher #152,977. Miss Clayton was last paid on the 
August 1 to 15 “Expenses of loans” pay roll voucher # 242,737. The name ap 
peared on the August 16 to 31 pay roll, voucher #334,832, for fifteen days’ pay, 
but this check was cancelled on 1044, dated October 22, 1936, account of G. F. 
Allen, Chief Disbursing Officer, symbol #1-100. 


Section 3 of the Uniform Annual Leave Regulations provides as 
follows: 


Unaccrued leave shall be granted only with the express understanding that if 
such leave is not later earned during the calendar year deductions will be made 
for the unearned portion from any salary due the employee or any deductions 
in the retirement fund to the credit of the employee. 


Unlike the uniform sick leave regulations (section 10), no excep- 
tion is made in the annual leave regulations from the requirement 
for checkage of unpaid compensation or retirement deductions for 
compensation covering periods of unearned annual leave where the 
employee is separated from the service by death during a calendar 
year. 

The amount of $49.50 administratively computed as the total com- 
pensation for the period of 9 days unearned annual leave, July 22 to 
31, 1936, inclusive, the 30th and 31st being computed as 1 day, appears 
to be correct (16 Comp. Gen, 487). It is noted the Treasury Depart- 
ment requests that only the amount of $47.76, total salary rate less 
retirement deduction of $1.74, be collected and credited to the proper 
appropriation. However, the amount of the indebtedness is the total 
compensation paid during the period of unearned leave, $49.50 includ- 
ing $1.74 retirement deduction. In accordance with the procedure 
stated in decision of November 13, 1936, 16 Comp. Gen. 487, 489, a 
check in the amount of $49.50 should be issued by the proper disburs- 
ing authority in favor of the Treasurer of the United States for 
deposit to the credit of the appropriation “Expenses of loans, act of 
September 24, 1917, as amended and extended.” 

It is understood there has arisen a question regarding procedure 
due to the fact that the procedure directed in decision of November 13, 
1936, supra, related to claims preaudited by this office, whereas death 
cases, such as the instant one, are not preaudited. It appears to be the 
established procedure to refer to this office for verification prior to 
payment by the Civil Service Commission, all claims by the estates of 
deceased employees for refund of retirement deductions against which 
claims for compensation paid during periods of dual employment, or 
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for overpayments of compensation, etc., are filed by the administrative 
office. However, where the only claim of the Government against the 
amount to the credit of a deceased employee in the retirement fund is 
for compensation paid during overdrawn leave, and there is no dis- 
agreement between the administrative office and the Civil Service 
Commission as to the amount involved, the claim need not be referred 
to this office prior to payment—the records of this office not showing 
the dates on which leave is granted to employees of other departments 
and establishments of the Government—but there is for application 
in such cases the procedure outlined in decision of November 13, 1936, 
supra. 


(A-84106) 


PRINTING AND BINDING—TAGS, ETC “PRINTED IN COURSE OF 
MANUFACTURE”—PURCHASES ELSEWHERE THAN GOVERNMENT 
PRINTING OFFICE 


The provision “printed in the course of manufacture” appearing in the appro- 
priation for the Department of Agriculture for meat inspection in connec- 
tion with the purchase of tags, labels, stamps, and certificates, has reference 
only to such tags as are printed when manufactured for sale to the public 
generally, and not to uncopyrighted tags printed on order which are for 
procurement from the Government Printing Office unless procurement other- 
wise is authorized by the Public Printer. 


Acting emote: General Elliott to the Secretary of Agriculture, February 

There have been resubmitted for audit before payment three 
vouchers of the Bureau of Animal Industry in favor of R. P. 
Andrews Paper Co. in the amounts of $1,080, $1,080, and $1,225, 
respectively, covering the purchase of “U. S. retained tags” printed 
‘under items 53-T-694 and 53-T-692c of the General Schedule 
of Supplies. When first submitted for preaudit, certification was 
withheld for an explanation as to why the printed tags were not 
required to be obtained from the Government Printing Office. In 
resubmitting the vouchers it was stated : 


In view of Public, No. 637, 74th Congress (H. R. 11418) making appropria- 
tions for the Bureau of Aninml Industry (Meat Inspection), Department of 
Agriculture, to cover the fiscal year 1937 which reads as follows: 

“Meat inspection: For expenses in carrying out the provisions of the Meat 
Inspection Act of June 30, 1906 (U. 8S. C., title 21, sec. 95), as amended by 
the act of March 4, 1907 (U. S. C., title 21, secs. 71-94), as extended to 
equine meat by the act of July 24, 1919 (U. S. C., title 21, sec. 96), and as 
authorized by section 2 (a) of the act of June 26, 1934 (48 Stat. 1224), includ- 
ing the purchase of tags, labels, stamps, and certificates printed in course 
of manufacture, $5,258,194.” 

It is not considered necessary for the Government Printing Office to fur- 
nish clearance for the purchase of tags by the Bureau of Animal Industry 
for use in connection with meat inspection. 


The authorization in the appropriation for the purchase of tags, 


etc., “printed in the course of manufacture” has reference only to 
such tags as are printed when manufactured for sale to the public 
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generally and has no application to uncopyrighted tags when printed 
on order as in the case of the tags covered by the present vouchers 
(2. Comp. Gen. 178; 16 éd. 145). Accordingly, in the absence of an 
authorization from the Public Printer in accordance with section 12 
of the act of January 12, 1895, as amended by the act of July 8, 1935, 
49 Stat. 475, the procurement of such printing otherwise than from 
the Government Printing Office is not authorized. 

However, in view of the past practice and the room for doubt as 
to what was intended by the appropriation provision here in question, 
payments from said appropriation for tags, etc., printed in course of 
manufacture under contracts heretofore made, will not be questioned 
if otherwise correct. 

The vouchers will be audited accordingly. 


(A-83434) 


COMPENSATION — DISABILITY — FEDERAL PRISONERS—PERIOD OF 
PAYMENT AND COSTS OF MEDICAL EXAMINATIONS 


Payment of compensation for injuries suffered by inmates of penal institutions, 
and the filing of claims therefor, are not limited to the period of imprison- 
ment, but the basis for payment of such compensation must of necessity be 
the official record of the injury at the time of occurrence—during imprison- 
ment, 

The cost of medical examinations of former inmates of penal institutions made 
necessary because of developments subsequent to their discharge and in 
order to ascertain the basis of a claim for compensation because of injury 
suffered while imprisoned, may be charged against the Prison Industries 
Fund provided there is furnished an administrative certificate that no 
Government medical facilities were available. 


Acting Comptroller General Elliott to the President, Federal Prison Industries, 
Inc., March 1, 1937: 


Your letter of January 28, 1937, is as follows: 


Your advice is requested as to whether the Prison Industries Fund may be 
used for the payment of medical examinations of discharged Federal prisoners 
who have been injured while employed in the institutions and who claim com- 
pensation for such injuries under the terms of section 4 of the act of Congress 
approved June 23, 1934. 

There is enclosed a pamphlet explaining the policy of the corporation with 
regard to payment of accident compensation and setting forth fully the pro- 
cedure now being followed. 

It would seem to this office that the corporation funds may be used for this 
purpose in order that a fair adjustment of the claim may be made and that the 
authority granted the corporation to pay discharged inmates accident compen- 
sation necessarily implies the right to use the funds for the payment of special 
medical examinations and services in localities where no regular Government 
medical facilities exist. 


Section 4 of the act of June 23, 1934, 48 Stat. 1211, provides in 
part as follows: 


* * * The corporation is hereby authorized to employ the aforesaid fund, 
and any earnings that may hereafter accrue to the corporation, as operating 
capital for the purposes enumerated in the said act of May 27, 1930, and in 
accordance with the laws generally applicable to the expenditures of the several 
departments and establishments of the Government, and also for the payment 
of compensation in such amounts as the Attorney General may authorize tc 
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inmates of penal institutions or their dependents for injuries suffered in any 
industry: * * * 


The regulations issued January 1, 1937, copies of which were for- 
warded with your letter, provide as follows: 


First: No accident compensation will be paid to an inmate when injured 
while such inmate remains in the institution. However, except in special cases, 
the inmate’s regular compensation will be paid to him and charged to the oper- 
ations of the industry in which the injury was sustained. 

Second: Accident compensation will be paid to such injured inmates as are 
totally or partially disabled at the time of their discharge from the institution, 
beginning the first of the following month succeeding the date of their discharge, 
or approval of claim. 


The phrase in the law “inmates of penal institutions or their 
dependents” is descriptive of the persons entitled to accident compen- 
sation “for injuries suffered in any industry”, and while not neces- 
sarily limiting the payment of the compensation or the filing of 
claims therefor during the period of imprisonment, the basis of pay- 
ing such compensation must of necessity be the official record of the 
injury at the time it occurred or during such period of imprisonment. 
In this connection it is noted the regulations properly provide for 
medical examinations, treatment, etc., at time of injury, and for 
reporting and recording the nature, cause, etc., of the injury. If, 
however, due to conditions alleged to have developed after the dis- 
charge of the prisoner, or for other reasons, additional medical 
examinations are necessary to ascertain the basis of a claim for com- 
pensation and thus properly protect the interests of the Government, 
and no Government medical facilities are available in the particular 
locality, the cost of such examinations would constitute a proper 
charge against the Prison Industries Fund. It is observed, however, 
that the problem which confronts the Federal Prison Industries, 
. Inc., with respect to this matter is a matter with which the Em- 
ployees’ Compensation Commission must be familiar and as to which 
proper connections have been made. It is possible the Commission 
may have some helpful suggestions if asked to cooperate. In any 
event, accounts transmitted to this Office for audit covering charges 
against the Prison Industries Fund for these additional medical 
examinations should contain an administrative certificate that no 
Government medical facilities were available. 


(A-88445) 
CONTRACTS—PRICE ADJUSTMENTS—SOCIAL SECURITY TAXES 


There is no authority for coal contract price adjustments to include the so- 
ealled social security taxes imposed by sections 804 and 901 of the act of 
August 14, 1935, 49 Stat. 637, 639, notwithstanding the contract provision 
for adjustment to the extent of subsequent sales tax, processing tax, adjust- 
ment charge, or other tax or charge changes made by the Congress “directly 
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upon production, manufacture or sale of the supplies covered by this con- 
tract”, social security taxes being excise taxes on the contractor “with 
respect to having individuals in his employ” and not taxes on the coal, or 
its production or sale, and the contract having been entered into subsequent 
to the enactment of the tax-imposing statute. 


Acting Comptroller General Elliott to the Sovereign Pocahontas Company, 
March 1, 1937: 


There was received your letter of January 5, 1937, as follows: 


We are shipping a certain amount of coal on Government contracts, which 
were taken around July Ist, 1936, and expire June 30th, 1937. Our cost of 
production has been increased by the social security taxes, which are effective 
January 1st, 1937. 

Kindly advise if the Government coal contracts permit the adding of this 
increased cost to the contract prices, and if so, kindly advise how our claims 
for this increased cost are to be presented. 

The records here show that you have contracts NOm-20160, dated 
August 12, 1936; NOs49935, dated July 27, 1936; NOs-49899, dated 
August 1, 1936; Tps—-13476, dated August 3, 1936; and W 626 qm- 
21492, dated June 23, 1936, for the delivery of various kinds of coal 
at prices as stipulated in the respective contracts; also, that these con- 
tracts contain somewhat similar stipulations to the effect that the 
contract prices included any Federal tax theretofore imposed by the 
Congress which was applicable to the coal delivered under the con- 
tracts and that— 

* * * If any sales tax, processing tax, adjustment charge, or other taxes 
or charges are imposed or changed by the Congress after the date set for the 
opening of the bid upon which this contract is based and made applicable 
directly upon production, manufacture, or sale of the supplies covered by this 
contract, and are paid to the Government by the contractor on the articles or 
supplies herein contracted for, then the prices named in this contract will be 
increased or decreased accordingly. * * * 

The taxes imposed by sections 804 and 901 of the act of August 
14, 1935, 49 Stat. 637, and 639, on every employer under certain pre- 
scribed conditions are excise taxes “with respect to having individuals 
in his employ.” That is to say, the so-called social security taxes 
are not taxes on coal, or on the production or sale of coal, but are 
taxes on the contractor “with respect to having individuals in his 
employ.” It may be that such social security taxes increased your 
cost of production of coal from the mines, but the tax is not “ap- 
plicable directly upon production, manufacture, or sale of” the coal 
required to be delivered under the contracts. Furthermore, the 
statute imposing the taxes here involved was enacted August 14, 1935, 
whereas the contracts under which you are delivering coal to the 
Government were not entered into until 1936. 

Consequently, you must be advised that there is no legal authority 
in the above cited contracts for paying you any amount in addition 
to the contract price by reason of the social security taxes. 
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(A-84119) 


CONTRACTS—OCEAN MAIL CARRIAGE—ADDITIONAL TRIPS BECAUSE 
OF MARITIME STRIKE CARGO ACCUMULATION CONDITIONS 


The provision appearing in ocean mail contracts “that the Postmaster General 
may, in the case of emergency, permit the substitution for a particular 
voyage of a vessel”, etc., relates specifically to emergencies incident to the 
carrying of the mails and not to emergency conditions in regard to an 
accumulation of cargo brought about by the recent maritime strike on the 
Pacific coast, and although additional trips may be required of the con- 
tractor for the carrying of the mails or for trade purposes under the 
provisions of the involved contracts, nevertheless, the vessels so operated 
may not be of a class or at a rate not covered by the contracts. 


Acting Comptroller General Elliott to the Chairman, United States Maritime 
Commission, March 1, 1937: 


There has been received your letter of February 25, 1937, as follows: 


The Merchant Marine Act of 1986, section 404, provides: 

“All the powers and duties now vested by law in the Postmaster General, 
with respect to existing ocean mail contracts, executed pursuant to title IV of 
the Merchant Marine Act, 1928, are hereby transferred to and vested in the 
Commission. 

“The ocean mail contract on route no. 25 with the Dollar Steamship Line 
provides that the contractor shall carry the mails from San Francisco to named 
ports in Japan and China, and to Manila, P. I. The contractor is required to 
provide and operate vessels of class 3 in the performance of this service, com- 
pensation for which is to be made at the rate of $6.00 per nautical mile during 
the first five years of the contract and $8.00 per nautical mile thereafter. The 
contract further provides: 

“That the Postmaster General may, in the case of emergency, permit the sub- 
stitution for a particular voyage of a vessel not within the provisions of the 
contract, even though not conforming to the requirements of section 405 of the 
Merchant Marine Act, 1928. 

“That if mutually agreed to by the Postmaster General and the contractor, 
the Post Office Department may extend the service to additional ports, curtail 
the route to omit ports, change the service to substitute ports, or increase or 
reduce the number of trips, with allowance of not exceeding the contract rate 
for the increased outbound mileage involved and with a deduction at the con- 
tract rate for any decreased outbound mileage involved.” 

Identical provisions are contained in the ocean mail contract with the Dollar 
Steamship Line on F, O. M. no. 27. 

Upon termination of the maritime strike on the Pacific coast, there has been 
found to exist an accumulation of cargo for shipment under conditions which 
may reasonably be declared to constitute an emergency. The suggestion has 
been made that, as one means of meeting this emergency, the Commission might 
authorize the Dollar Steamship Line to make additional trips under contracts 
nos. 25 and 27. There are available for this plan four or five vessels of a 
type, size, and speed suitable for moving the cargo. It would be necessary to 
reimburse the contractor for voyages made by such vessels at the rate of $2.50 
per nautical mile. 

The Commission is weighing the question of policy as to whether or not 
to authorize additional voyages under the proposed plan. It is essential to the 
further consideration of the problem by the Commission to have from you 
an answer to the question of whether or not emergency voyages such as herein 
described are, in your opinion, authorized by the contract, so that an account 
for such a voyage would be passed by you for payment. 


The contract provision quoted in your letter relating to substitu- 
tion of vessels in cases of emergency must be construed as relating 
specifically and only to emergencies incident to the carrying of 
United States mails and not such emergency as appears to be in- 
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volved in the present matter. It being understood that there is no 
emergency existing insofar as the transportation of United States 
mails is concerned the provision in question is not for application. 

As to the feature of authorizing an increase in the number of trips 
under the two contracts under consideration it is noted that both 
contracts under routes nos, 25 and 27 provide that the contractor 
shall transport mails to such ports as are specifically named in the 
contracts and to such other ports at which the contractor’s vessels 
may call “on a schedule satisfactory to the Postmaster General of 
not less than twenty-six (26) trips per annum.” The powers and 
duties vested in the Postmaster General by the Merchant Marine 
Act of 1928, having been transferred to your Commission by section 
404 of the Merchant Marine Act of 1936, the schedules of trips are 
now for the consideration of your Commission, and in such circum- 
stances there appears to be authority in the Commission not only to 
modify the schedules but to increase the number of trips if the 
Commission finds that such increase is necessary, either for the pur- 
pose of carrying the mails or for trade purposes. However, the 
contracts provide for the operation in the performance of services 
thereunder of vessels of certain classes and the additional trips 
authorized to be covered by the contract must be of vessels specifi- 
cally provided to be operated under such contracts. There is no 
authority under the contracts or under the law to operate vessels of 
a class not covered by the contracts on the basis of compensation as 
provided for in the contract or otherwise under the Merchant Marine 
Act of 1928. 

It is stated in your letter that there are available for the plan 
proposed, four or five vessels of a type, size, and speed suitable for 
moving the cargo. It is not stated, however, whether such vessels 
are of a type, size, and speed or otherwise of a class provided for in 
these contracts, but the further statement in your letter that reim- 
bursement to the contractor for voyages made by such vessels would 
be at a rate of $2.50 per nautical mile, a rate not provided for in 
either of the contracts here under consideration, would appear to 
indicate that the vessels are not vessels authorized to be operated 
under said contracts but apparently vessels of class 6 as defined 
under sections 408 and 409 of the Merchant Marine Act of 1928, 45 
Stat. 694 and 695. If such be the case there would appear no author- 
ity of law for operating the vessels in question under the contracts 
at the rate of compensation proposed. It is, of course, open to the 
Commission to accomplish the purpose otherwise if it has statutory 
authority therefor. 

The question submitted is answered accordingly. 
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TRANSPORTATION—MILITARY IMPEDIMENTA—SWITCHING CHARGES 


The charge for switching service applicable to troop passenger transportation 
under special agreement, published in War Department Military Circular 
No. 613, between the carriers involved and the War Department, is not 
for application to baggage cars loaded only with military impedimenta, 
the freight transportation charges for which are payable in accordance 
with applicable freight tariffs in effect at the time. 


Acting Comptroller General Elliott to H. W. Siddall, Chairman, Western Mili- 
tary Bureau, March 1, 1937: 


There has been considered your request for review of settlement 
T-97112, February 9, 1935, which disallowed $7.50 claimed by the 
Great Northern Railway Co. in bill P-4093—A as switching charges 
in connection with the transportation of military impedimenta from 
Fort Snelling, Minn., to Ely, Minn., under bill of lading WQ-507248, 
May 7, 1933. The impedimenta accompanied a movement of the 
Civilian Conservation Corps and was transported in a baggage car. 
Charges for the transportation of the impedimenta were paid on the 
basis of freight rates published as applying from Fort Snelling. 
The additional charge of $7.50 claimed as for switching service from 
Fort Snelling to St. Paul is a charge applicable to passenger service 
under a special arrangement or agreement between the carriers and 
the War Department set out in Western Military Bureau, Military 
Circular 613, in pertinent part as follows: 

Fort Snelling, Minn., is located on the Chicago, Milwaukee & St. Paul Ry., 
9.6 miles from St. Paul and 7.4 miles from Minneapolis. No trains are operated 


between Fort Snelling and St. Paul or Minneapolis, and no fares are published. 
Special switching service is required in all cases. 


* * * * * o* 


. 

The net charges of the Chicago, Milwaukee & St. Paul Ry. for switching 
‘all classes of equipment in passenger service between Fort Snelling and St, 
Paul or Minneapolis, including the value of tiekets for passengers, are as 
follows: 

One, two, or three cars $50. 00 


Each additional car, $7.50, in addition to the charge for three cars. 

These are net charges, not subject to land-grant deduction and must be 
added to the net cash fare to or from St. Paul or Minneapolis, as the case may 
be. 


The record in the present matter shows that for the transporta- 
tion of the passengers in this contingent consisting of 215 persons, 
the carrier claimed charges on the basis of agreed percentages of 
fares applicable from St. Paul in bill P-4093 and was paid the 
amount so claimed by Maj. W. O. Rawls, on voucher 7746, July 21, 
1933. Thereafter the carrier presented its bill, P-4093-A, claiming 
$87.50 as switching charges from Fort Snelling to St. Paul on the 
following basis as under Military Circular 613: 


er I a ok scien cmenbleimaininisee $50. 00 
Five additional cars at $7.50 
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The bill bore the statement: 


This party of selectees for Civilian Conservation Corps used special train 
consisting of GN coaches #927—903—900—931—916—971—and baggage cars 


430—373. 

However, it appearing that baggage car no. 430 was used only 
for the transportation of freight impedimenta shipped under bill 
of lading WQ-507248, this office in settlement T-97112 allowed 
switching charges in the amount of $80 and disallowed the switch- 
ing charge of $7.50 claimed with respect to baggage car no. 430. 

The request for review refers to the following provisions appear- 
ing in paragraph 6, section 4 of “joint passenger agreement covering 
movement of members of the Civilian Conservation Corps entered 
into by the United States War Department and the carriers in the 
territories of the Southwestern Passenger Association, Trans-con- 
tinental Passenger Association, Western Passenger Association, ef- 
fective April 16, 1933”: 

The fares established on the bases set forth in this section apply only from 
regular passenger stations of the carriers parties to this agreement and only 
to the regular passenger stations at destination located on the rail lines parties 
to this agreement. If in any case cars are required to be switched from loca- 
tions on or adjacent to Governmental activities at point of origin or at destina- 
tion, the regular per car switching charges applicable to military traffic, sub- 
ject to the joint military passenger agreement, as set forth in agreements on 
file with the Quartermaster General shall apply. * * * 

The provision thus quoted was given effect in the settlement here 
concerned in that the charges authorized under Military Circular 
613, were allowed. That is to say switching charges to the extent 
of $80 as authorized under the circular for switching the cars re- 
quired for the transportation of the troops and their baggage, were 
allowed. The circular does not prescribe any switching charge as 
applicable on shipments of military impedimenta and so the switch- 
ing charge claimed with respect to the car containing only military 
impedimenta was properly disallowed. 

It is urged, however, that since this impedimenta was transported 
in a baggage car the switching charge is authorized in consequence 
of an amendment to the military circular as proposed in letter dated 
April 14, 1932, from the chairman of the Western Military Bureau 
as follows: 

The switching charges specified herein for switching baggage cars (or box- 
cars furnished in lieu thereof) include only the transportation of the car and 
personal checkable baggage or company material transported in baggage service 
under the commercial baggage tariffs, and do not include transportation of im- 
pedimenta loaded in such cars. When permission is given to load impedimenta 
in baggage cars (or boxcars furnished in lieu thereof), the charges for the 
transportation of such impedimenta, as set forth in the freight tariffs and 
classifications, shall apply in addition to the switching charge specified herein. 

The record shows that the above provision was established for the 
purpose of precluding the application against switching charges on 
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baggage cars required for the transportation of checkable baggage, 
of revenue accruing from freight charges transported in said cars 
with the checkable baggage. Thus the letter of April 14, 1982, from 
the chairman, Western Military Bureau, to the Quartermaster Gen- 
eral, Chief, Militia Bureau, Chief, Bureau of Navigation, and 
Quartermaster, United States Marine Corps, proposing the above 
provision as an amendment to Military Circular 613, stated the fol- 
lowing as the occasion and the purpose of the amendment : 

As you are no doubt aware the western carriers have extended to the 
military branches for their convenience, particularly for National Guard move- 
ments, the privilege of handling in baggage cars (or boxcars furnished in lieu 
thereof) small lots of impedimenta for which the transportation charges are 


payable under the freight tariffs and classifications, in addition to the trans- 


portation of personal checkable baggage and company material handled in 
baggage service under the commercial baggage tariffs. 


The switching charges to and from military posts and camps in western terri- 
tory for movements of passenger and baggage cars (or boxcars furnished in 
lieu thereof) are applicable for movements in passenger service only for the 
transportation of the cars and occupants in connection with passenger cars and 
for the transportation of personal checkable baggage or company property, 
handled in baggage service, under the provisions of Western Lines Joint Bag- 
gage Tariff, and do not include the transportation of any impedimenta loaded 
in baggage cars (or boxcars furnished in lieu thereof), the transportation of 
which is subject to provisions of freight tariffs and classifications. 

To preclude controversies between the accounting officers of the carriers and 
the disbursing and accounting officers of the Government, all tariffs on file with 
the Interstate Commerce Commission covering switching charges of baggage 
ears (or boxcars furnished in lieu thereof) will be supplemented to confine 
the application of the switching charges to exclusively passenger traffic, and 
the following paragraph is filed with you as an amendment to the items set 
forth below appearing in Military Circular 613, effective as of this date. 

It would seem to be obvious that the per car switching charges 
instituted for application “to exclusively passenger traffic” can have 
no application to the switching of a car loaded only with freight. 
In other words, the amendment precludes the application of freight 
revenue, accruing on impedimenta transported in cars for which 
switching charges are otherwise applicable, from being applied in 
reduction or satisfaction of the switching charges. The amendment, 
however, does not create additional rights to switching charges on 
cars for which switching charges are not otherwise applicable. 
Where the equipment switched is required and used for passenger 
service, i. e., for the transportation of passengers and their baggage, 
the circular contemplates the application of the switching charges 
prescribed therein, whether the equipment used for the transportation 
of the baggage is passenger equipment (i. e., baggage cars) or freight 
equipment (i. e., boxcars) furnished and used in lieu of baggage 
cars. The circular does not contemplate the payment of switching 
charges on equipment not required for the transportation of passen- 
gers and their baggage, however, and accordingly the switching 
charge claimed on equipment in which only freight lading was trans- 


ported was required to be disallowed. Insofar as the transportation 
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of military impedimenta in connection with these movements is 
concerned, the charges are for determination in accordance with 
applicable freight tariffs. 

Concerning the fact that this shipment was transported in a bag- 
gage car and moved in a train with troops, it is to be noted that the 
freight rating prescribed for military impedimenta in Consolidated 
Freight Classification #7, effective at the time of this service was 
applicable on impedimenta “transported in trains with troops or in 
connection with troop movements.” See item 1, page 387, C. F. C. 
#7. Thus the charge prescribed by tariff for the transportation 
of military impedimenta from Fort Snelling to the destination here 
concerned was applicable whether the shipment moved in trains with 
troops or otherwise and the charges so applicable under the tariff 
may not be increased by agreement for the addition of other charges 
merely because the shipment moved in a train with troops. 

Accordingly, the settlement is sustained. 


(A-83307) 


CHECKS—CIVILIAN CONSERVATION CORPS ALLOTMENTS—NEGOTIA- 


TION BY PARTY OF SAME NAME AND ADDRESS AS ALLOTTEE OF 
RECORD 


Where checks representing allotment of a Civilian Conservation Corps enrollee 
discharged for desertion and not available for interview, were drawn to 
the order of the designated allottee and forwarded to the allottee’s address 
of record as given by the enrollee, but were received and negotiated by 
another person of the same name and address, there is no authority for a 
duplicate charge against appropriated funds for the purpose of adjusting 
the enrollee’s error, the matter being one for adjustment between the pri- 
vate parties concerned. 


Acting Comptroller General Elliott to Minnie Gainey, March 2, 1937: 

Consideration has been given to your claim for the amounts of 
checks nos. 132,637 for $12, and 139,271 for $22.50, drawn June 15 
and July 7, 1936, respectively, to your order under symbol 229-385 
of G. W. Cooke. 

The checks were drawn in settlement of allotment for the months 
of May and June 1936, registered in favor of Mrs. Minnie Gainey, 
route no. 2, Hartsville, S. C., by Civilian Conservation Corps en- 
rollee Carlile Gainey. While it appears that your correct address is 
route no. 4, Hartsville, S. C., the records of the War Department 
show that at the time the checks were issued the address of the allot- 
tee of Carlile Gainey was route no, 2, Hartsville, S.C. In this con- 
nection it was reported August 28, 1936, to the finance officer by 
the commanding officer, Headquarters Company 3418, NC SCS-19, 
CCC, Franklinton, N. C., that— 


1. The records at this office show that the address of Mrs. Minnie Gainey 
{allottee of her son, Carlile Gainey) was: route #2, Hartsville, S. C., at the 





798 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


time of her son’s enrollment in the C. C. C. on May 15, 1936. This office was 
not notified of any change in address until after the payroll for June had been 
submitted to your office for payment. * * 


» a = * a = 
8. An interview with Gainey can not be made as he was “administratively 


discharged on August 10, 1986, for desertion.” 

The checks in question were drawn to the order of the designated 
allottee and forwarded to the allottee’s address of record—route 
no. 2, Hartsville, S. C—where they were received and negotiated 
by a Mrs, Minnie Gainey who resided at that address. While it 
appears that you are the mother of the enrollee, Carlile Gainey, and 
the latter may have erred in giving the address of his allottee at 
the time of his enrollment, nevertheless it was the only address on 
which the Government could rely, and payment was made according 
to the record. It must be held, therefore, that the checks in ques- 
tion were properly issued and payment made to the allottee of rec- 
ord, on the basis that since any right to payment of allotment to 
you would accrue only by virtue of designation in your favor as 
allottee by a Civilian Conservation Corps enrollee, until such desig- 
nation was properly made there could arise no right to payment. 

Since appropriated moneys have already been charged with the 
amount of the checks properly drawn and paid as herein stated, 
there is no authority of law for a duplicate charge against the appro- 
priation involved for the purpose apparently of adjusting an error 
manifestly made by your son in designating as his allottee a person 
of the same name as yourself but residing at a different address. 
The checks having been issued and paid through no error on the 
part of the Government, the matter is one for adjustment between 
you and the erroneously designated allottee who received and 
‘negotiated the checks; that is, “Mrs. Minnie Gainey, route no. 2, 
Hartsville, S. C. 

Accordingly, on the present record your Y eases for the amount of 
the checks in question must be and is disallowed. 


(A-83529) 


CLAIMS—CONFLICTING—REJECTION OF ALL—DOUBT AS TO PROPER 
PAYEES 


Where claims for determination under the laws of Georgia in connection with 
an amount authorized by private act of the Congress to be paid “to the 
heirs of Henry Shaw” are presented by several parties, two of whom 
claim as wife, another-as guardian for a minor son of the first wife, and 
there exists sufficient doubt whether the deceased was divorced at the 
time of his second marriage or that the minor child of the first wife was 
acknowledged by him as his son, no allowance may be made on any of 
the claims in the absence of a final determination by a court of competent 
jurisdiction as to who are the decedent’s heirs or the proper distributees 
of his personal estate, or until there is submitted for consideration new 
and material evidence. 
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Decision by Acting Comptroller General Elliott, March 2, 1937: 

There are before this office for consideration conflicting claims 
of Annie Shaw and her minor son, Frank Shaw, and of Venzaline 
Shaw for $1,000 authorized and directed by Private Act No. 584, 
approved May 26, 1936, to be paid “to the heirs of Henry Shaw”, 
who was drowned October 21, 1934, while en route to Blackbeard 
Island, Ga., for duties under the Bureau of Biological Survey, 
Department of Agriculture. The principal question presented by 
the conflicting claims is the validity of the marriage between the 
deceased and the claimant, Venzaline Shaw, nee Weldon, it appear- 
ing that the deceased married the claimant, Annie Shaw, nee Mann, 
on March 7, 1927, and on November 1, 1932, married Venzaline 
Weldon. 

In substantiation of her claim, Annie Shaw has submitted a duly 
authenticated copy of a marriage license dated March 7, 1927, author- 
izing the marriage of Henry Shaw, Junior, and Annie Mann, on 
which the certificate shows that on the same date the Reverend 
George Rutledge joined in matrimony Henry Shaw, Junior, and 
Annie Mann, The marriage appears to have been recorded March 
21, 1927, by J. A. Britt, Ordinary, McIntosh County, Ga. The 
claim is further supported by an affidavit executed by the said J. A. 
Britt, to the effect that he is personally acquainted with Annie Shaw 
and knew Henry Shaw personally prior to his decease, and that the 
claimant, Annie Shaw, and the Henry Shaw named in Private Act 
No. 584, supra, were married on March 7, 1927, and were never 
divorced. In connection with the claim of Annie Shaw there was 
filed, by Paul J. Varner, a claim as guardian for Frank Shaw, a 
minor son born to Annie Mann prior to her marriage to Henry Shaw, 
who, it is alleged, acknowledged and legitimatized the son by the 
marriage. 

In support of the claim of Venzaline Shaw there is submitted a 
marriage license on which the certificate shows that Henry Shaw 
and Venzaline Weldon were joined in matrimony on November 1, 
1932, by Edwin W. Dart, Ordinary, Glynn County, Ga., the marriage 
being recorded on the same date. In further support of the claim 
and to establish the validity of the marriage of Venzaline Shaw 
and the deceased, there is cited the case of Parks v. Parks, et al, 173 
Georgia 228, wherein it was held, quoting from the syllabus, that: 

Where a man contracted a second marriage while his first wife was still 
alive, it will be presumed, in favor of the validity of the second marriage, that 
the first marriage was legally dissolved by a divorce before the second marriage 
was entered into; and one who asserts the invalidity of the second marriage 
must show that there has not been any divorce. 

The facts in the cited case are not sufficiently analogous to the 
facts in the instant case to warrant a determination that the validity 
of the marriage of Henry Shaw and Venzaline Shaw is controlled 
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by the decision in that case. Marriage is recognized as a status or 
contract which once solemnized by parties competent to enter into 
such relationship, continues until dissolved by annulment, divorce, 
or death of one of the parties. No amount of misbehavior on the 
part of one or both of the parties can of itself dissolve a valid 
preexisting marriage and it is well established that an attempted 
remarriage of one of the parties bound by a valid existing marriage 
is not only void (see section 53-102-5 Code of Georgia, 1933) but 
subjects the offender to criminal prosecution. It has been held, 
however, that when a marriage has been regularly solemnized and 
the parties live together as man and wife, there is a presumption that 
the parties had capacity to contract the marriage and of the exist- 
ence of all other facts necessary to render the marriage valid, and 
such presumption continues until the truth thereof is disproved. In 
the instant case it appears that from the date of the alleged marriage 
of Henry Shaw and Venzaline Weldon, to the date of Henry Shaw’s 
death the parties lived together as man and wife, raising the pre- 
sumption that the marriage was a valid one, and placing the burden 
of disproving such marriage on any party alleging its invalidity. 
The legality of this marriage is challenged by the claim of Annie 
Shaw, and in support of such claim, in addition to the duly authenti- 
cated marriage certificate, there is submitted the affidavit of J. A. 
Britt, as follows: 

J. A. Britt, being first duly sworn, deposes and says: 

“That he is Ordinary of McIntosh County, and charged by law with the 
issuing and recording of marriage licénses: 

“That Annie Shaw was married on March 7, 1927, to Henry Shaw, now 
deceased. 

“Deponent further says that he is personally acquainted with Annie Shaw 
and knew Henry Shaw personally and says that the Henry Shaw which Annie 

‘Shaw married is the same Henry Shaw named in Private Act No. 584, 74th 
Congress, approved May 26, 1936. ; 

*“Deponent further says that Annie Shaw was the lawful wife of Henry Shaw, 
deceased, and that a divorce was never granted, and that she was his lawful 
wife at the time of his death, and that one Venzaline Shaw, claiming to be the 
wife of Henry Shaw, is not his lawful wife but the wife of a bigamous 
marriage subsequently entered into in another county, and that as a matter 
of law the said Venzaline Shaw is not the wife of Henry Shaw and is not an 
heir of his.” 

The statement contained in the affidavit concerning the marriage 
of Henry Shaw and Annie Mann is supported by the authenticated 
copy of the marriage certificate showing a ceremonial marriage 
under authority of a marriage license, however, the statement that a 
“divorce was never granted” is unsupported by any facts shown to 
be within the knowledge of the affiant, namely, that all places of 
residence of each of the parties since the date of their marriage is 
known to the affiant and that the records of the courts having juris- 
diction over such places of residence does not show the granting of 
the divorce, or facts of a similar nature. The facts presented in sup- 
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port of the claim of Annie Shaw do, however, raise a reasonable 
doubt as to the legality of the marriage of Henry Shaw and Ven- 
zaline Weldon, Such doubt is strengthened by the statement of the 
attorney for Venzaline Shaw in reference to the dissolution of the 
marriage of Henry Shaw and Annie Shaw that “In perfect candor, 
we do not believe that it can be shown that there was a divorce 
proceedings.” 

Respecting the claim of Frank Shaw, by his guardian, on the basis 
that he is the legitimatized son of Henry Shaw and Annie Mann 
(Shaw), it is asserted on behalf of Venzaline Shaw that up to the time 
the claim was filed the claimant Frank Shaw was known as Frank 
Mann, and that the said Frank Mann “is not a child of Henry Shaw.” 
It is indicated that Annie Mann was the mother of two illegitimate 
children, and no facts have been submitted establishing that after 
Henry Shaw married Annie Mann he legitimatized the said Frank 
Mann by acknowledging him as his own son. 

Accordingly, on the record before this office it must be held that 
none of the above claimants has definitely established that he or she 
is an heir of Henry Shaw within the terms of the act and, for that 
reason, no allowance may be made on any of the claims. 

If there should be a final determination by a court of competent 
jurisdiction as to who are in fact the heirs of the decedent—or the 
proper distributees of his personal estate—under the laws of Georgia, 
or if new and material evidence should be adduced, the matter may 
again be presented here for further consideration. 


(A~79026) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
ALASKA RAILROAD EMPLOYEES 


‘The circumstance that determines whether employees are to be considered as 
“when actually employed” within the meaning of the annual and sick leave 
acts of March 14, 1986, 49 Stat. 1161 and 1162, is whether they are necessarily 
required either to remain on actual duty or to remain available for duty 
during a regular tour fixed for full time employment, and vot whether they 
are paid on an hourly, monthly, or other basis. 

Section gang laborers of the Alaska Railroad regarded as fulltime employees 
and required to be on full time duty during a regular tour of eight hours 
per day, six days per week, are entitled to annual and sick leave of absence 
with pay under the acts of March 14, 1936, 49 Stat. 1161 and 1162, notwith- 
standing they are paid by the hour. 16 Comp. Gen. 139, modified. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 
3, 1937: 


There has been considered your letter of February 5, 1937, as 
follows: 


In your decision of August 10,1986 (A-79026) in answer to questions concern- 
ing the application of the sick and annual leave acts of March 14, 1936 (49 Stat. 


1184™—37——51 
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1161 and 1162), to train and engine employees and section gang laborers, you 
advised that— 

“* * * jit would appear from the information furnished that the employees 
involved may be deemed to be of that class whose compensation is upon the 
“when actually employed” basis, in view of which none of the employees men- 
tioned would * * * be entitled either to sick or annual leave of absence with 
pay under the terms of the acts of March 14,1936 * * *.’ 

As the radiogram from the general manager of the Alaska Railroad, Anchorage, 
Alaska, upon which the request for your decision was based was necessarily 
brief, I wish to furnish additional information regarding the status of section 
gang laborers and request that your decision be reviewed in the light of this 
information. 

The Classification Act does not apply to employees of the Alaska Railroad, and 
it is believed that the status of section gang laborers differ somewhat from the 
usual class of hourly rate employees in Government service. The practice of 
paying section gang laborers by the hour is a hold over from the construction 
days of the railroad when nearly all outdoor employees were paid on an hourly 
basis. It is the practice on western railroads of continental United States to pay 
this class of employees for the month. The-present hourly wage was fixed by 
the general manager with the approval of the Secretary of the Interior. These 
laborers work regularly 8 hours a day 6 days a week, and many of them have 
worked steadily in the same section gang for years. The hourly rate should be 
considered as a measure of time and not as a status classification. Upon such 
an interpretation it is believed that the provisions of the leave acts become 
applicable. 

Should you desire additional information regarding this matter, I shall be glad 
to have the general manager of the Alaska Railroad confer with you at your 
convenience. Because the decision on this point bears directly upon budget 
estimates, I would request an early opinion. 


The decision of August 10, 1936, 16 Comp. Gen. 139, held, on the 
basis of the facts then before this office, that none of the employees of 
the Alaska Railroad were entitled to leave of absence with pay under 
the terms of the leave acts of March 14, 1936, and the uniform annual 
and sick leave regulations issued pursuant thereto. This action was 
taken for the reason that it then appeared the employees were hired 
on the basis of “when actually employed”—the President’s regula- 
tions having excluded such class of workers from the benefits of leave 
with pay. Upon the basis of additional facts furnished in your let- 
ter of Noyember 12, 1936, the holding in that decision was modified in 
decision of January 14, 1937, 16 Comp. Gen. 648, which latter de- 
cision held that regularly assigned trainmen, where conditions of em- 
ployment and compensation are controlled by the rules quoted in your 
letter of November 12, 1936, were not employed on the basis of “when 
actually employed”, and, accordingly, were entitled to the benefits of 
the leave laws. 

If the laborers here involved are not employed on the basis of 
“when actually employed”, they, also, are entitled to the benefit of the 
leave laws, unless temporarily “engaged on construction work at 
hourly rates” (quoting from the leave acts of Mar. 14, 1936). The 
fact that compensation is measured by the hour is not the condition or 
factor that excludes employees from the benefits of leave with pay, 
but rather that they are paid only “when actually employed”, that is, 
employees who are not necessarily required either to remain on actual 
duty or to remain available for duty during a regular tour fixed for 
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full time employment, but who are paid only for the time they actually 
work regardless of the measure of payment of compensation. 

It is understood that while no appointments or contracts of em- 
ployment are used in connection with the hire of these laborers stating 
specifically the terms of the employment and payment of compensa- 
tion, they are required to be on full-time duty during a regular tour 
of 8 hours per day, 6 days per week, and that although their com- 
pensation is measured by the hour they are regarded as full-time em- 
ployees. On the basis of this understanding it may be held that the 
laborers of the Alaska Railroad in such status are entitled to an- 
nual and sick leave of absence with pay. 


(A-82908) 


CONTRACTS—DAMAGES—GOVERNMENT INDEMNIFICATION OF 
PRIVATE LICENSOR 


Provisions in a license agreement to “lay, maintain, and operate a line of 
wire or wires for telegraph or telephone purposes beneath the track or 
tracks and property of licensor”, indembifying the licénsor against any and 
all loss, damage, liability, ete., of whatsoever character, direct or conse- 
quential, injuries to employees of licensor or to third persons, etc. are 
illegal and void not only because of indefiniteness and uncertainty as to 
whether appropriations involved are adequate to their fulfillment, and in- 
definite as to the manner of determining the amount to be so paid, bug 
also because there exists no legal authority to so bind the United States 
unless so provided by statute. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 3, 
1937: 


Your attention is invited to license agreement “Lease Audit No. 
63920”, dated November 30, 1935, between the Southern Pacific Co., 
licensor, and the “United States of America, Department of Interior, 
Division of Grazing”, licensee whereby for a consideration, inter alia, 
of $5, the United States is permitted to “lay, maintain, and operate 
a line of wire or wires for telegraph or telephone purposes beneath 
the track or tracks and property of licensor at or near Animas, 
County of Hidalgo, State of New Mexico” at Engineer Station No. 
8661-19 as shown by drawing no. 2-L-151, Rio Grande Division. 

Articles 6 and 7 of the agreement provide as follows: 

Licensee shall indemnify and save harmless the Licensor from and against 
any and all loss, damage, liability, expense, claims, and demands, of whatsoever 
character, direct or consequential, including injuries to employees of Licensor 
or to third persons, damage to property belonging to or in the custody or posses- 
sion of Licensor or third persons, whether upon the property or right of way of 
Licensor, or elsewhere, caused directly or indirectly by the construction, repair, 


renewal, relocation, operation, maintenance, or removal of sald wire or wires, 
conduits, or their appurtenances. 

The Licensee shall assume all risk of damage to said wire or wires, conduits, 
or their appurtenances and to any other property of said Licensee, or any 
property under the control or cnstody of the Licensee, while upon the property or 
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right of way of Licensor, or in proximity thereto, caused by or contributed 
to in any way by the construction, operation, or maintenance of the line or 
lines of railroad of thé Licensor or its or their present or future adjuncts or 
appurtenances, and does hereby release and agrees to indemnify and save 
harmless the Licensor from and against any and all liability for injuries 
suffered by Licensee or the agents or the representatives of the Licensee, or any 
other person or persons while engaged in the construction, maintenance, opera- 
tion, repair, or replacement of said wire or wires, conduits, or their appurte- 
nances, caused by or contributed to in any way by the construction, operation, or 
maintenance of the line or lines of railroad of the Licensor or its or their 
present or future adjuncts or appurtenances, or caused in any other respect 
whatsoever. 


Section 3732, Revised Statutes, provides as follows: 

No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its 
fulfillment, except in the War and Navy Departments, for clothing, subsistence, 
forage, fuel, quarters, or transportation, which, however, shall not exceed 


the necessities of the current year. (See, also, act of June 12, 1906, 34 
Stat. 255.) 


The quoted portions of the agreement involved purport to impose 
on the United States obligations so indefinite and uncertain as to 
bring them within the class of prohibited contracts under section 
3732, Revised Statutes, supra. 

It appears that by letter of November 15, 1935, from Henry Prager, 
administrative assistant, E. C. W., Division of Grazing, Department 
of the Interior, Mr. Frank W. Jones, project superintendent, Camp 
DG-43-N, Animas, N. Mex., was authorized “to construct a tele- 
phone line known as the Animas-Rodeo Telephone Line and secure 
the privilege from the Southern Pacific Ry. Co. to construct a conduit 
under the tracks of this railroad.” However, in executing the agree- 
ment with the indemnity provisions, swpra, therein, Mr. Jones ex- 
ceeded his authority, the indemnity portion of said agreement not 
being authorized by law or appropriation. It is well settled that the 
United States is not responsible for the negligence of its officers, em- 
ployees, or agents and such liability canriot be imposed upon it by 
an attempt on the part of the contracting officer to make it a part 
of the consideration of a contract. 

Even if the provisions of the agreement were otherwise legal, there 
is no provision as to how the amount of damages to be paid is to be 
determined. No executive department is authorized to determine 
such damages except in the limited cases specifically provided for 
by statute and neither this office nor the courts have jurisdiction over 
claims in tort against the Government except where special jurisdic- 
tion is conferred by specific legislation. 

Accordingly, it must be concluded that the quoted portions of 
the agreement, insofar as they purport to make the Government 
liable for damages, are null and void, the contracting officer having 
been without authority to impose such indemnity obligations on the 
United States. See 7 Comp. Gen. 507, A-25163, January 30, 1928; 
A-26841, June 13, 1929. 
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(A-83230) 


CONTRACTS—COAL PURCHASES—PRICE ADJUSTMENTS BECAUSE OF 
WAGE SCALE CHANGES 


Claims under coal contracts providing a mathematical percentage formula for 
determination of adjustments in contract prices because of wage scale 
changes should be submitted by the contractors to the purchasing officer 
concerned, supported by authenticated copies of wage scales in effect on the 
date of the opening of bids and the new wage scales relied upon in con- 
nection with the claim—these to be furnished the contracting officer within 
60 days from the effective date of the change—and an affidavit showing 
whether any such changes other than those involved in the claim were 
effected between the opening of the bids and the dates of coal deliveries, 
in addition to the name of the mine from which each carload, identified 
by car initial, number, date of shipment, and weight, was produced, the 
computation to be in accordance with the contract formula and the claims 
to be submitted by the purchasing officers, with report thereon, to the 
General Accounting Office for settlement. 


Acting Comptroller General Elliott to the West Kentucky Coal Company, Inc., 
March 3, 1937: 


There has been received your letter of January 6, 1937, as follows: 


Effective December 16, 1936, the wages of the miners at our mines were in- 
creased, and under the new instructions to bidders we are to file claim with 
the Government, based on the f, o. b. mines price multiplied by a percentage 
factor of 60% and this factor multiplied by the percentage of increase in the 
wage rate of the predominant wage rate class of our employees and inasmuch 
as the various Government agencies that we are shipping coal to do not have 
the authority to pay this wage increase, and will have to file a claim, which 
will have to be approved by the General Accounting Office, we are going to 
ask in advance that you give us a complete letter of instructions as to just 
how we shall prepare our claim, also what papers are necessary to support our 
claim for this wage increase. In this way we can present the claim in a man- 
ner that will be acceptable to your office and one which you can pass on im- 
mediately, which will facilitate the handling of these claims, for as you know, 
we still have in your office some wage increase claims which you have had 
for four years, and we are unable to make collection, so in this case we want 
to know exactly what you want in advance, in order that we can present our 
claim and receive payment without any delay. 

We assure you that your giving this matter your attention and your giving 
us instructions as to the preparation of our claim will be appreciated. 


This Office cannot advise you in advance as to the showing of facts 
necessary to support a claim under a contract with the United States. 
It is suggested that you submit to the purchasing office concerned for 
consideration any claim you may have and to make report to this 
Office as may be required by the facts, Claims so submitted under 
contracts which provide for the deletion of paragraph 3, Standard 
Government Purchase Conditions (Coal) and the substitution there- 
for of a method of determining an increase or decrease in the con- 
tract price of coal due to wage scale changes as expressed in the 
formula—mine price multiplied by 60 percent and the product thereof 
multiplied by the percent of change in the wage rate (computed to 
the nearest tenth percent) of the occupational class of mine employees 
wamed in the bid that has a predominant effect on the labor cost of 
producing coal at the mine or mines named by the contractor in 
its bid—are required to be supported by: 
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(1) Authenticated copies of the wage scale which was in effect 
on the date of the opening of the bids and of the new wage scale 
showing the change in the wage rate.for the specified predominant 
occupational class of mine employees, as identified by name or other 
description in the bid, which authenticated copies are to be fur- 
nished by the contractor and delivered to the contracting officer 
within 60 days from the effective date of the wage scale change. 

(2) An affidavit showing: 

(a) Whether any wage scale change other than that under which 
the claim is based was effected with mine employees between the date 
of the opening of bids and the dates of deliveries of coal under the 
contract ; 

(6) The name of the mine or mines from which each carload of 
coal, identified by car initial, number and weight, was produced, and 
the date or dates each carload of coal was shipped. 

A detailed explanation as to the computation of a claim in ac- 
cordance with the above-mentioned formula is stated in those con- 
tracts providing for its use and the amount of the increased cost 
should be so computed. 

If, upon the submission of a claim, it is found that further evi- 
dence is necessary, you will be advised with respect thereto. 

Your question is answered accordingly. 


(A-83429) 


PAYMENTS TO FEDERAL LAND AND INTERMEDIATE CREDIT BANKS 
FOR SLAUGHTER OF DISEASED CATTLE 


‘The appropriation made by the Department of Agriculture Appropriation Act 
of June 4, 1936, 49 Stat. 1456, for payment to “owners” of cattle slaughtered 
because suffering from Bang’s disease, is available for such payments to 
Federal land and intermediate credit banks in connection with the slaughter 
of cattle acquired by them in the conduct of their authorized activities. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 3, 
1937: 


Your letter of January 28, 1937, is as follows: 


It will be greatly appreciated if you will advise me whether the Depart- 
ment, under the authority of section 6 of the act of April 7, 1934, 48 Stat. 528, 
and section 37 of the act of August 24, 1935, 49 Stat. 775, may properly make 
such payments as are therein mentioned to the Federal Land Bank of New 
Orleans, Louisiana, and the Federal Intermediate Credit Bank of Wichita, 
Kansas, as the “owners” of cattle which may be tested for Bang’s disease, 
found to be reactors, appraised, and slaughtered, pursuant to these acts and to 
the Department’s regulations issued thereunder. 

Section 6 of the act of April 7, 1934, authorizes an appropriation to enable 
this Department, under regulations issued by the Secretary, among other 
things, to eliminate cattle suffering from Bang’s disease and to “make pay- 
ments to owners with respect thereto”. The necessary funds were appropriated 
by the act of May 25, 1934, 48 Stat. 805. 

Section 37 of the act of August 24, 1935, appropriates funds to enable this 
Department, under regulations issued by the Secretary, to eliminate cattle 
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suffering from Bang’s disease and to “make payments to owners with respect 
thereto.” The availability of such funds was extended through the 1937 fiscal 
year by the Agricultural Appropriation Act of June 4, 1936, 49 Stat. 1421, 1456. 

Under the authorization of the act of April 7, 1934, regulations, known as 
B. A. I. Order 347, copy of which is enclosed, were duly issued to govern the 
elimination of cattle, reacting to the test of Bang’s disease, and, by section 17 
of regulation 4 of this order, the chief of the Bureau of Animal Industry is 
authorized to agree on the part of the Department “to pay the owner” of react- 
ing cattle which are eliminated pursuant to the regulations. 

To the extent that these banks assist the Federal Government in the conduct 
of its fiscal transactions, they are undoubtedly Federal agencies, and the Su- 
preme Court, in Smith v. Kansas City Title Company, 255 U. S. 180, 212, has so 
held with respect to Federal land banks. It appears, however, that the primary 
function of these banks is to enable farmers to borrow money at low rates of 
interest and the money thus loaned is obtained from the sale of bonds issued 
by the banks, which bonds are, in turn, secured by the banks’ assets consisting, 
in large part, of the property which they own in their private capacity. In 
the case of both the banks mentioned above, the Department understands that 
such of their property as consists of cattle was acquired as the result of loans 
made in the ordinary course of business. 

Since the value of the property thus owned by the banks, even though they 
are Federal agencies in many respects, will necessarily be impaired, if some 
of the animals which they own are tested, found to be reactors, and slaughtered, 
it would seem but equitable that reimbursement should be accorded them for 
such losses, in the manner provided by Congress for cases where the “owners” 
are private parties. This, however, is the question which I am submitting to 
you for consideration. 


The fact that Federal land banks and Federal intermediate credit 
banks act in many respects as Federal agencies does not necessarily 
disqualify them as “owners” within the meaning of the cited acts, 
when they have acquired title to cattle in the conduct of their author- 


ized activities. The appropriation being specifically for payment to 
owners, this office will not be required to object to its use for pay- 
ments to Federal land banks and Federal intermediate credit banks 
in otherwise proper cases. 


(A-83766) 


COMPENSATION—SATURDAYS, SUNDAYS, AND HOLIDAYS INCLUDED 
IN PERIOD OF LEAVE WITHOUT PAY 


An employee who absents himself for a period including Saturday, Sunday and 
a holiday without obtaining appropriate prior authorization, after author- 
ized leave of absence for the period immediately prior thereto, is not en- 
titled to compensation for any of these days, notwithstanding he returned 
to = at the regular hour of tommencing duty on the first duty day 
thereafter. 


Acting Comptroller General Elliott to the Chairman, Federal Power Commis- 
sion, March 3, 1937: 


Your letter of February 10, 1937, is as follows: 


Your opinion as to the interpretation of the law applicable to the following 
statement of facts would be appreciated: 

In the absence of any administrative action to penalize or discipline the 
employee, what is the pay status on November 26 (Thanksgiving Day), 27, 28 
(Saturday), and 29 (Sunday), 1936, of a Civil Service probation appointee who 
is absent on annual leave (subsequently administratively authorized) on No- 
vember 25 and prior thereto and who returns to duty November 30 (Monday) 
at 9 A. M. (the regular hour of commencing duty on Monday morning), no 
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authorization for leave of any kind having at any time been requested or 
granted as to November 26-29, inclusive. Further, the employee had exhausted 
his earned annual and sick leave through November 25. 


Neither the uniform leave act of March 14, 1936, 49 Stat. 1161, 
nor the regulations issued in pursuance thereof (Executive Order 
No. 7409 dated July 9, 1936), prescribes any rule for applying in the 
case of leave without pay—whether or not such leave be authorized 
in advance. The general rule, however, is that employees absent on 
leave without pay granted in advance for a definite period and who 
report for duty at the beginning of the duty day next following the 
expiration of such definite period, are entitled to compensation for 
the Sundays and holidays occurring between the expiration of the 
leave granted and the day of actual reporting for duty, 13 Comp. 
Gen. 206; but it has been held in this connection that compensation 
for such Sundays and holidays may be denied by administrative 
regulation governing the granting of leave of absence without pay 
applicable to all employees of a department, 13 Comp. Gen. 207. 

Where, however, the leave without pay is taken without obtaining 
appropriate authorization prior to the taking of such leave, the 
established rule is that, in the absence of a statute specifically pro- 
viding otherwise, the employee is considered in a non-pay status for 
the entire period during which he absents himself from duty, and in 
such cases deduction of pay is required for all days coming within 
that period, including Sundays and holidays irrespective of whether 
occurring immediately prior to the day on which the employee reports 
for duty. Cf. A-83276, February 17, 1937, to the United States Civil 
Service Commission, 16 Comp. Gen. 769. 

It is understood that in the case here presented there was no ad- 
vance approval of leave without pay for the period ending November 
25, or for the period, November 26-29, inclusive. In such circum- 
stances the rule last stated is for application, and deduction of pay 
would be required for 4 full days. 

Your question is answered accordingly. 


(A-83978) 


PRINTING AND BINDING—PURCHASES FROM COMMERCIAL SOURCES— 
FOREIGN SERVICE—SUBSTITUTION OF ADMINISTRATIVE APPROVAL 
FOR FIELD OFFICER’S CERTIFICATE OF URGENCY AND NECESSITY 


The General Accounting Office is without authority to authorize the substitution 
of an administrative approval of charges for printing and binding for the 
Foreign Service of the State Department, for the certificate required by 
general regulations 51, supplement No. 5, 9 Comp. Gen. 534, which was 
designed to meet the requirements of the Joint Committee on Printing that 
field. purchases of printing from commercial sources be certified as urgent 
and necessary by the responsible officer in the field, 
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Acting Comptroller General Elliott to the Secretary of State, March 4, 1937: 


Consideration has been given your letter of February 16, 1937, as 
follows: 


Inquiry is respectfully made whether you will exempt the Foreign Service of 
the Department of State from the provisions of general regulations no. 51, 
supplement no. 5, 1929, with respect to the requirement that a certificate in the 
form prescribed therein be submitted to support each charge for printing and 
binding. 

It is understood that all forms and other matter usually printed by the Gov- 
ernment Printing Office will be obtained on requisition from the Department of 
State, and thereby the requirements of the regulations of the Joint Committee on 
Printing will be met. Expenditures for printing and binding in foreign coun- 
tries will be administratively limited to that which is urgent or necessary to 
have done elsewhere than in the District of Columbia and must be of the class 
and within the limitation specified in the regulations of the committee. 

It is submitted that if the administrative approval of charges for printing 
and binding included in accounts rendered by officers at diplomatic, consular, or 
ether offices of the Foreign Service, might be accepted in lieu of the certificate 
now required, the same purpose will have been effected with resultant savings 
in administrative and accounting procedure, and it is hoped the suggestion may 
have your approval and the exemption granted. 


The certificate required by general regulation 51, supplement no. 
5, 9 Comp. Gen. 534, is based upon the regulations of the Joint 
Committee on Printing, paragraph 101 of which requires— 


That the departments hereinafter mentioned are authorized to procure such 
field printing, as defined by paragraph 2 of these regulations (including tabu- 
lating-machine cards and blank books), as may be impracticable to have done 
at the Government Priuting Office and necessary for the exclusive use of any 
field service outside of said district, provided the same is within the limitations 
of available appropriations for printing and the regulations of this committee, 
und the responsible officer in the field under whose authority such printing is 
purchased or obtained shall certify, in such manner as may be prescribed by 
the Comptroller General, with respect to each job procured from commercial 
sources, that in his opinion such work was urgent and necessary to have done 
elsewhere than in the District of Columbia for the exclusive use of that field 
service, as follows: 


In view thereof, the mere approval of the field printing by other 
than a responsible officer in the field, or without expressly stating 
with respect to each job that in his opinion the work was urgent or 
necessary to have done elsewhere than in the District of Columbia 
for the exclusive use of that field service, would not satisfy the 
requirements of the regulations of the Joint Committee on Printing. 
The regulation of this office is designed to meet the requirements of 
the Joint Committee on Printing in as simple a manner as possible 
and with the least inconvenience to the certifying officer. This office 
is without authority to waive the requirements of the Joint Com- 
mittee on Printing. 


(A-$4238) 


ADVERTISING—BIDS—FURNISHING OF BID BOND IN LIEU OF GUAR- 
ANTEE REQUIRED—WAIVER AS AN INFORMALITY 


While it is desirable that all bidders be on an equal footing in the matter of bid 
guarantees, the furnishing of a guaranty bond with a bid, in lieu of a 
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certified check or United States bonds as required by specifications reserv- 
ing the right to reject any and all bids and to waive any informality in 
bids “as the interest of the Government may require”, is an irregularity not 
going to the substance of the contract or its performance and may be 
waived as an informality where in the interest of the United States. 


Acting Comptroller General Elliott to the Secretary of Commerce, March 4, 
1937: 


I have your letter of February 26, 1937, as follows: 


Enclosed is letter of February 11, 1937, from the Superintendent of Light- 
houses, Philadelphia, Pa., and its enclosures regarding the protest of the General 
Contracting Company to the award of contract to 8. D. Collins, Port Penn, 
Delaware, for installing new fender piles, including two clusters, and replacing 
bands on south wharf at the Edgemoor Lighthouse Depot, Edgemoor, Delaware. 

The bid of S. D. Collins in the amount of $1,887.50, was the lowest received 
for this work, but this bidder furnished a guaranty bond with his bid instead 
of a certified check or U. 8. bonds as required by the invitation for bids. How- 
ever, this form of guarantee is satisfactory to the Lighthouse Service, and since 
it was furnished for the protection of the interests of the United States and not 
for the benefit of the competing bidders, it is the Department’s opinion that the 
form of guarantee furnished by Mr. Collins should be accepted and the contract 
awarded to him as the lowest and most advantageous bid received for this work. 

In view of the protest that has been filed in this case, your decision is re- 
spectfully requested as to whether the form of guarantee furnished by S. D. 
Collins may be accepted and the contract awarded to him. Since it is desired 
to prepare the contract for the execution of this work at the earliest prac- 
ticable date, it is requested that your decision in the matter be expedited. 


In decision of January 26, 1933, A-46606, to the Secretary of the 
Treasury, it was said: 

It appears that four bids were received for the furnishing of the elevators 
and that the bid of the Warsaw Elevator Company in the sum of $1,944 was 
the lowest bid received. The record discloses, however, that the said low bid 
was rejected for the stated reason that “The low bidder submitted a bid bond, 
and specification requirements specifically stated the guarantee should be certi- 
fied check or money order.” Paragraph 16 of the Standard Instructions to 
Bidders provides that the contract be awarded to the lowest responsible bidder 
complying with the conditions of the invitation for bids, provided his bid is 
reasonable and it is in the interest of the Unted States to accept it, and the 

_ Government reserved the right to waive informalities in bids received. 

The facts in this case clearly show that the rejection of the low bid was 
based upon matters of form not affecting the quantity, quality, character, or 
description of the work to be performed, the price to be charged, or any other 
terms or conditions of performance. The administrative action in rejecting the 
low bid in this case merely because the low bidder submitted with its bid a bid 
bond instead of a certified check or money order, was not authorized. 

It appears in the present case that the bid of the General Contract- 
ing Company, the protesting bidder, was $267.50 more than the bid 
of S. D. Collins. The invitation for bids contained the usual reserva- 
tion “as. the interest of the Government may require” to reject any 
and all bids and to waive any informality in bids received. Nothing 
appears to indicate that S. D. Collins is not a responsible bidder or 
that it would be in the interest of the United States to reject his bid. 
The requirement for the submission of bid guarantees is mainly for 
the protection of the United States to insure that the successful 
bidder will execute a contract and furnish a performance bond. The 
character of such guarantee is a matter of form and not of substance, 


if the interests of the United States in this respect are adequately 
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protected, While it is desirable that all bidders be placed on an 
equal footing in the matter of bid guarantees, it is settled that other 
bidders have no such interest as to require the rejection of a bid 
advantageous to the United States because of the form of the bid 
guarantee submitted. The irregularity does not go to the substance 
of the contract or its performance, and may be waived as the interests 
of the United States may require. See 7 Comp. Gen. 568; 14 id. 305; 
id. 559, 16 id. 65; id. 493. 

Accordingly, on the facts submitted, you are advised that an award 
of the contract to S. D. Collins is authorized. 


(A-83391) 


CHECKS—FORGERIES—RECLAMATION ABANDONMENT—N ROLL 
OF THE PAYEE 


Where, because of the confidence reposed in another by the payee and the 
authorization given to prosecute the involved pension claim, said agent 
was enabled to negotiate the resulting checks drawn to the order of the 
veteran, primarily by means of identifying papers and data that would 
otherwise ordinarily not have been in his possession, and there exists also 
reasonable doubt whether the payee did not participate in the proceeds 
of the forged checks, the payee must be charged with the loss, and reclama- 
tion proceedings against the indorsers may be abandoned. 


Acting Comptroller General Elliott to the Treasurer of the United States, 
March 5, 1937: 


Your letter of November 12, 1936, AWS-—C, requests advice as to 
whether you may be relieved of further liability in connection 
with the following pension checks drawn to the order of George 
McAllister : 


Check no. Date Amount Drawer 


9979392 | Jan. 4, 1933 
11627575 | May 4, 1933 
12034578 | June 4, 1933 
3049835 | Oct. 8, 1935 
11957165 | Nov. 30,1935 
232965 | Aug. 24, 1932 
234198 | Sept. 4, 1932 
8728110 | Oct. 4, 1932 

9146210 | Nov, 4, 1932 


3s 
ss 


EO QS 


sesssss: 
Sssssss 


It was disclosed by an investigation conducted by the Secret Sery- 
ice Division, Treasury Department, and other facts of record, that 
George McAllister, veteran of the War with Spain, appointed John 
D. Herbert, alias Richard W. Baker, alias Jack McGovern, his agent, 
to secure a pension award for him with the understanding that Her- 
bert would be recompensed for his services. In this connection, it 
appears in several affidavits executed by McAllister, he stated: “John 
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D. Herbert, alias Richard W. Baker acted as attorney or claim agent 
for me in the prosecution of my pension claim” and “John D. Herbert 
has never admitted to me that he got the check (no. 232965) and I 
never asked him if he got it because I had told him that he could 
have the proceeds of the first check in payment for his services as 
my representative in the prosecution of my claim.” McAllister exe- 
cuted several affidavits relative to the nonreceipt and nonnegotiation 
of the checks in question during the year 1936—the first affidavit 
being dated February 10, 1936. 

With respect to checks nos. 9979392, 11627575, and 12034578, the 
examiner of questioned documents, Treasury Department, reported 
under date of November 2, 1936— 

I have made a careful examination and comparison of all the writing sub- 
mitted and as a result of this study it is my opinion that the payee endorsed 
checks no. 9979392, no. 11627575, and no. 12034578. * * * 

With respect to check no. 232965, the payee by his own admission 
had knowledge of its negotiation by Herbert as witness the statement 
made in respect to such check heretofore cited. Since checks nos. 
9979392, 11627575, and 12034578 appear to have been negotiated on 
the genuine endorsement of the payee and check no. 232965 was ne- 
gotiated with the consent of the payee, you are advised that credit 
will be allowed in the Treasurer’s accounts for the amounts of the 
checks and you are authorized to discontinue reclamation proceedings 
against the indorsers. 

The remaining five checks were apparently received and negotiated 
by Herbert and such negotiation was made possible by the trust im- 
posed in Herbert by the payee. All correspondence conducted with 
the Veterans’ Administration with respect to the pension award with 
‘the exception of the “declaration for pension” was in the handwrit- 
ing of Herbert. There is quoted from an affidavit of McAllister the 
following: 

* * * T authorized John D. Herbert to write letters in connection with 
the prosecution of my claim and to sign my name thereto. * * 

It is apparent that correspondence and data supporting McAllis- 
ter’s claim for pension were in the possession of Herbert by agreement 
with McAllister. The possession of such documents and the per- 
mission granted by McAllister to Herbert to sign McAllister’s name 
placed Herbert in the position of being able to represent McAllister 
to the extent of securing and negotiating the checks. While the 
checks may not have been endorsed by the payee and he now claims 
Herbert was not authorized to endorse the checks, it is apparent that 
their negotiation was made possible by the trust he placed in his 
agent, as but for the payee’s appointment of Herbert to act as his 
agent and to sign his name there might have been no forgery of such 
checks. Herbert was able to pose as the payee and to secure and 
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negotiate the checks primarily through indentifying papers and data 
that ordinarily would have been in possession of the payee and the 
possession of which would lead an innocent third party to believe 
the person with whom he was dealing was the person described in 
such papers. 

Furthermore, notwithstanding the fact that the payee knew he had 
been awarded a pension in 1932, 4 years elapsed before he executed 
affidavits alleging irregularities in the handling of his checks. In 
this respect he stated : 

* * * T was finally advised, on a date which I cannot now recall that I 


had been granted a pension at the rate of $50 per month commencing April 28, 
We Fihyit 


and— 
* * * From that time on I received my pension checks regularly except 
for the period that the Economy Act was in effect, in my case, until June 30, 


1933, payments being stopped after that date until August 18, 1935, when check 
for $80, awarded me, but received by Herbert. * * 


It would appear from these statements that the payee knew of the 
issuance of the checks and acquiesced in their receipt and negotiation 
by Herbert or that he participated in the proceeds of those checks 
issued prior to June 30, 1933. Aside from this, however, it appears 
from the record that the loss which occurred through the erroneous 
negotiation of the checks by Herbert was a direct. consequence of the 
action of the payee in appointing Herbert as his agent. Therefore, 
the payee must be charged for such loss and, accordingly, upon the 
facts shown in the record, you are advised that credit will also be 
allowed in the Treasurer’s accounts for the amounts of the checks 
negotiated by Herbert and you are authorized to discontinue reclama- 
tion proceedings against the endorsers. 


(A-83901) 


APPOINTMENTS—INSPECTORS OF HULLS AS DEPUTY COLLECTORS 
OF CUSTOMS—SERVICES FOR MERCHANT SEAMEN 


Inspectors of hulls of the Commerce Department may be appointed as 
deputy collectors of customs for the purpose of issuing “continuous dis- 
charge books” to seamen on merchant vessels of the United States as re- 
quired by section 3 of the act of June 25, 1936, 49 Stat. 1934, notwithstand- 
ing their compensation is in excess of $2,500 per annum, provided the 
appointments are without compensation. 


dating, Comptroller General Elliott to the Secretary of Commerce, March 5, 


Consideration has been given your letter of February 10, 1937, as 
follows: 


Under the provisions of section 8 of the act of June 25, 1936, Public 808, 
74th Congress, 49 Stat. 1934 (46 U. S. C. 643) every seaman on a merchant 
vessel of the United States of the burden of 100 gross tons or upward, except 
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vessels employed exclusively in trade on the navigable rivers of the United 
States, must be furnished with a book to be known as a continuous discharge 
book. 


The law further provides that such books shall be issued by shipping com- 
missioners and collectors and deputy collectors of customs at ports where no 
shipping commissioners have been appointed, in such manner as the director of 
the Bureau of Marine Inspection and Navigation, subject to the approval of 
the Secretary of Commerce, shall determine. 

The act also provides for certificates of service for the various ratings of un- 
licensed personnel employed on vessels, which certificates are issued by the 
U. S. local inspectors of steam vessels, and it is made a penal offense for any- 
one to be employed on board a vessel or to serve on board a vessel in any 
capacity for which a certificate is required without having such a certificate. 

In order to expedite and facilitate the work of issuing the discharge books at 
ports where no shipping commissioners have been appointed, but at which U. S. 
local inspectors are located, the Secretary of the Treasury has advised the 
Department that he is agreeable to designating the inspectors of hulls in each 
of such ports as deputy collectors of customs, without compensation, his author- 
ity as such to be limited to the issuance of the discharge books. 

Before taking further action in this matter your early decision will be ap- 
preciated as to whether the act of July 31, 1894, as amended (5 U. S. C. 62), 
or any other statute of the United States, would prohibit the designation as 
deputy collectors of customs, without compensation, and for the sole purpose 
of issuing continuous discharge books, of local inspectors of this Department 
who are full time inspectors and receive a salary as such in excess of $2,500 per 
annum. 


The act of July, 31, 1894, 28 Stat. 205, referred to in your submis- 
sion, prohibits any officer of the United States (with certain excep- 
tions) whose salary amounts to $2,500 per annum from holding any 
other Government office “to which compensation is attached.” Said 
act would not, therefore, be applicable if the additional office carries 
no compensation. Section 2 of the Tariff Act of 1922, as amended 
by the act of January 13, 1925, 43 Stat. 748, authorizes the Secretary 
of the Treasury to appoint deputy collectors of customs “and fix their 
compensation.” Upon a similar question whether clerks in the In- 
ternal Revenue Service might be designated as deputy collectors of 
internal revenue without additional compensation, solely for the pur- 
pose of qualifying them to administer oaths, it was held by the 
former Comptroller of the Treasury, 27 Comp. Dec. 131, that (quot- 
ing from the syllabus) : 

An appointment without compensation attached to an office under the United 
States the compensation of which is not fixed by law, which is accepted and 
properly recorded, is not a violation of the provisions of section 3679, Revised 


Statutes, as amended by the act of February 27, 1906, 34 Stat. 49, prohibiting 
acceptance of voluntary services by the Government, but is valid if otherwise 
lawful 


The act of March 1, 1879, 20 Stat. 329, providing that deputy collectors of 
internal revenue shall be compensated for their services by such allowance as 
shall be made by the Secretary of the Treasury upon recommendation of the 
Commissioner of Internal Revenue, is sufficient authority for the Commissioner 
to recommend and the Secretary to allow an appointment to such office without 
compensation in their discretion, and any person thus legally appointed to serve 
without compensation is clothed by such appointment with all the power and 
authority fixed by law in that office. 


See, also, 3 Comp. Gen. 955; 12 id. 449; 16 id. 55. 
Answering your question specifically, you are advised that neither 
the act of July 31, 1894, nor any other statute would appear to pro- 


DIL ALSIP. 
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hibit the designation of inspectors of hulls as deputy collectors of 
customs for the purpose of issuing continuous discharge books so 
long as such designation or appointment specifically states that the 
appointment is without compensation. 


(A-84043) 


ADVERTISING—BIDS—F. O. B. DELIVERY REQUIREMENTS—SMALL 
QUANTITIES AND DESTINATION UNKNOWN 


Where, in connection with the purchase of Government materials and supplies, 
the Government destination cannot be definitely determined in advance, 
there is no objection to the issuance of invitations for bids for delivery 
f. v. b. any destination within a reasonably limited and defined area as well 
as f. o. b. bidder’s shipping point. 

The rule stated in 16 Comp. Gen. 272, in connection with the purchase of 
Government materials and supplies, that invitations for bids involving ship- 
ments weighing 100 pounds or less need require bids on f. o. b. Government 
destination basis only, may be extended to shipments between 100 and 200 
pounds if, because of the low rate classification of the articles involved and 
other factors, no material saving would accrue from shipment on Govern- 
ment bill of lading. 


Acting Comptroller General Elliott to the Secretary of War, March 5, 1937: 
Your letter of February 17, 1937, is as follows: 


Reference is made to your decision of August 18, 1936, 16 Comp. Gen. 149, in 
which you state that the public interest, as well as fairness to all bidders, 
requires that bids be requested on the basis of both f..0, b. bidder’s shipping 
point and f. o. b. Government destination. 

The War Department executes from time to time indefinite quantity contracts 
for such items as fire hose, fire extinguishers, etc. Since it is impossible to 
determine in advance which stations will require such items during the contract 
period, bids are invited for furnishing all of the items that may be required at 
any of the stations within each of the corps areas. In view of the fact that 
the destinations are not known at the time of inviting bids, it is manifestly 
impossible to call for alternate bids, but instead bids must be invited either 
f. o. b. any destination within a definite geographical area, such as a corps 
area, or f. o. b. bidder’s shipping point. In inviting bids for delivery f. o. b. 
bidder’s shipping point for shipment on a Government bill of lading, there is 
presented the question of whether there would result any material saving to 
the Government if the shipment is less than a carload lot. For example, the 
majority of orders for fire extinguishers placed against an indefinite quantity 
eontract are for comparatively small quantities, such as ten extinguishers 
weighing less than two hundred (200) pounds. In the opinion of the War 
Department, the shipment of such small quantities on a Government bill of 
lading will not result in any material saving but, on the contrary, will in most 
cases be less advantageous to the Government by reason of the increased 
amount of paper work and the delays attendant to securing properly executed 
bills of lading from the contractors. 

Since the War Department is ready to initiate several procurements, an 
early decision on the following questions is requested: 

(1) In cases where the Government destination cannot be definitely deter- 
mined in advance, may bids be invited for delivery f. 0. b. any destination 
Se a definite area if it is known that bidders will submit bids on such a 

s 

(2) In cases where destinations are known but individual shipments are to be 
so small that no material saving would accrue from a shipment on a Govern- 


ment bill of lading, may bids be invited for delivery f. o. b. Government: 
destination only? 
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It would seem always for consideration whether “indefinite quan- 
tity contracts for such items as fire hose, fire extinguishers, etc.,” may 
be justitfied as necessary or accepted as giving rise to any legal lia- 
bility to pay from appropriated moneys. 14 Comp. Gen. 723. It is 
not perceived why the needs for the various areas may not be antici- 
pated for such items so that they may be advertised definitely and 
for limited periods, thus probably resulting in more favorable offers, 
particularly from local manufacturers or dealers, than usually would 
be received for indefinite invitations such as are suggested to be in 
contemplation. 

Concerning your first question, there may arise cases in connection 
with otherwise proper contracts for such equipment “when the Gov- 
ernment destination cannot be definitely determined in advance” and 
in such eases this office will not be required to object if bids are 
invited for delivery f. 0. b. any destination within a reasonably 
limited and defined area as well as f. 0. b. the bidder’s shipping point. 

Concerning your second question, it was decided in A-66668 of 
February 17, 1936, that in connection with small purchases where the 
total shipment amounts to 100 pounds or less, contracts made on the 
basis of “f. o. b. destination only” without a showing whether a 
saving would have resulted had the delivery been taken “f. 0, b. 
bidder’s shipping point” would not be questioned by this office. 

The entire matter was the subject of further consideration in 16 
Comp Gen, 272, in part as follows: 

* * * Such requirement for bids on the basis of f. 0. b. bidder's shipping 
point and f. o. b. destination does not necessarily apply when the total shipments 
aggregate 100 pounds or less. See decisions of October 31, 1935, and February. 
17, 1986, A-66668. In such instances where the shipment weighs 100 pounds 
or less, the specifications may properly require quotations on the basis of f. o. b.; 

-Government destination deliveries, only. 

The same rule may be applied where the weight of the individual 
shipments will be between 100 pounds and 200 pounds if, due to the 
low rate classification of the articles involved and other factors, no 
material saving would accrue from a shipment on a Government bill 
of lading. 

Your questions are answered accordingly. 


(A-84096) 


PUBLIC BUILDINGS—INSTALLATION OF ALTERNATING CURRENT 
SYSTEM FOR SPECIAL PURPOSES—APPROPRIATION CHARGEABLE 


The cost of installing an electric wiring and conduit system in a public building 
to supply alternating current power, in lieu of direct current now available 
and unsatisfactory, to accommodate special testing devices required by the 

sureau of Agricultura] Economics to carry out the purposes for which the 
apprenriation for marketing and distributing farm products was made— 
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act of June 4, 1936, 49 Stat. 1449—should be charged to the appropriation 
for the activities to be benefited thereby, notwithstanding the Treasury 
Department appropriation for “Repair, preservation, and equipment of 
public buildings”, act of June 23, 1936, 49 Stat. 1842, provides for “installa- 
tion and repair of * * * conduits, wiring”, etc. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 5, 
1937: 


Consideration has been given your letter of February 18, 1937, 
as follows: 


The Bureau of Agricultural Economics finds it necessary to have alternating 
current available in the customhouse building at New Orleans, Louisiaua, for 
use in operating special motorized equipment which will be required for con- 
ducting rice investigational work. An effort has been made at another point 
to use testing devices equipped with motors for operation on direct current, but 
due to the variations in the results obtained because of speed fluctuations, it 
was necessary to re-equip the devices with motors for use on alternating current. 
A constant uniform speed is very essential in order to secure accurate results 
in the tests. 

The question of installing the necessary circuits has been taken up by the 
local custodian of the customhouse building with the district engineer's office at 
Atlanta, Georgia, and he was advised that no objection would be interposed to 
the installation; provided, however, the work is done without cost to the 
Treasury Department. The matter has also been discussed informally with 
the Procurement Section of the Treasury Department and it is understood that 
the Government has its own plant for furnishing direct current to the building, 
and since the alternating current is required for special use in a laboratory, the 
funds for maintenance of the building and purchase of furniture would not be 
available for installing the necessary equipment for supplying the desired cur- 
rent and it would be incumbent upon the activity concerned to defray the 
expense. 

The Department has secured bids for furnishing the necessary materials and 
installing a complete electric wiring and conduit system for supplying alter- 
nating current power. The lowest bid submitted is in the amount of $363.00, 
less a discount of 2% for payment within ten days. It is proposed to make 
payment from the appropriation for Marketing and Distributing Farm Products, 
symbol no. 1271700.030, and before an award is made, we will appreciate advice 
as to whether these funds are available for the purpose contemplated. 


The Treasury Department appropriation for “Repair, preserva- 
tion, and equipment of public buildings”, act of June 23, 1936, 49 
Stat. 1842, provides specifically for “installation and _ repair 
of * * * electric-light fixtures, conduits, wiring” in completed 
Federal buildings and, therefore, precludes the use of any other ap- 
propriation for conduits and wiring as may be found necessary in 
connection with the general use of the building as a public building. 
However, it would appear that the wiring now desired is not neces- 
sary to the ordinary use or operation of the building, but to accom- 
modate the special devices required to carry out the purposes for 
which the appropriation for marketing and distributing farm prod- 
ucts, act of June 1936, 49 Stat. 1449, was made. Such being the case, 
the necessary expense incident to the installation of the special wir- 
ing, etc., is chargeable to the appropriation for the activities to be 
benefited thereby rather than to the public building appropriation. 
2 Comp. Gen. 513; 8 id. 812; 4 id. 471; A-15023, July 19, 1926. Your 
submission is answered accordingly. 

1184™—37——52 
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(A-80007) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—SUBSTITUTION 
FOR LEAVE WITHOUT PAY AFTER APPOINTMENT IN ANOTHER 
DEPARTMENT WHILE ON FURLOUGH 





























An employee may be paid after separation from the service of one department 

by appointment in another for a period during which he was administra- 
tively furloughed without pay equal to the period of annual leave accrued 
and unused prior to such separation. 


Acting Comptroller General Elliott to the Secretary of War, March 6, 1937: 
Your letter of February 17, 1937, is as follows: 


Reference is made to your letter of September 26, 1986, A-80007, in which 
you referred to correspondence submitted by the Chief of Enginecrs, requesting 
advance decision as to whether the leave status of Mr. Frank P. Gilbert for 
the period April 11 to May 7, 1986, might be corrected to allow annual leave 
with pay instead of furlough without pay. The correspondence submitted by 
the Chief of Engineers had explained that Mr. Gilbert was employed in the 
Engineer Department, Kansas City, Missouri, and Huntington, West Virginia, 
from February 26, 1934, to April 10, 1936, when he was furloughed without 
pay. At the time of his furlough without pay he had 21% days of leave stand- 
ing to his credit, which was not used. On May 8, 1936, he accepted appointment 
to a position with the Bureau of Internal Revenue, and his connection with 
the Engineer Department therefore ceased on May 7, 1936. 

In your letter of September 26 you advised this office that there was no 
provision in the leave acts or in any other law or regulation authorizing a De- 
partment to make reimbursement to an employee for leave accrued and unused 
in that Department, after his transfer or reappointment to another. The De- 
partment was advised that the voucher presented with the correspondence sub- 
mitted by the Chief of Engineers therefore could not be paid. The ruling 
given in this case has been published to the Department for the guidance of 
employing officers. 

I am advised, however, that the claim of Mr. Gilbert for pay for annual 
leave for the period above referred to has since been allowed by certificate of 
settlement no. 0434536 (claim no. 0179851). Information is requested as to 
whether a new ruling has been issued in this case. If such a decision has been 
given, it would be appreciated if a copy could be furnished this Department in 
order that appropriate instructions may be issued employing officers. 


The facts in the case of Frank P. Gilbert were stated in the de- 
cision of September 26, 1936, to which you ‘refer, as follows: 

























The Chief of Engineers, War Department, by fourth indorsement dated 
August 18, 1936, submitted to this office a matter therein stated as follows: 

“1, Forwarded for an advance decision on the inclosed voucher as to whether 
the leave status of Mr. Gilbert for the period April 11 to May 7, 1936, may now 
be corrected to allow annual leave with pay instead of furlough without pay, as 
presented by the disbursing officer in the foregoing 2nd indorsement. The con- 
ditions are as stated below: 

“2. Mr. Frank Gilbert was employed in the Engineer Department, Kansas 
City, Missouri, and Huntington, West Virginia, from February 26, 1934, to 
April 10, 1936, when he was furloughed without pay. At the time of his fur- 
lough without pay he had 21% days of leave standing to his credit, which was 
not used. A furlough without pay is not an absolute separation from the serv- 
ice, but is a form of nonpay status from which the employee may be reemployed 
at any time within one year, provided his services are required. Accordingly, 
if Mr. Gilbert had been reemployed in the Engineer Department he might 
have been allowed his accrued leave at any time after the reemployment. How- 
ever, during the period of furlough without pay he accepted appointment to 
a position in the Bureau of Interna] Revenue, effective May 8, 1936. His con- 
nection with the Engineer Department, therefore, ceased on May 7, 1936. 

“8. Mr. Gilbert might properly have been allowed the annual leave standing 
to his credit prior to his furlough without pay from the Huntington District. 
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In future similar cases leave will be so allowed in accordance with the pro- 
visions of sections 7 and 10 of the uniform leave regulations.” 

The voucher referred to is for compensation as an assistant engineer for the 
period from April 11 to May 7, 1936, and it has been administratively certified 
and approved for payment. 

The employee offered the following explanation dated June 15, 1936, of his 
failure to apply for annual leave at the time the furlough was granted. 

“It will be noted that up to January 1, 1936, I had acerued annual leave 
of 27% days, and this was increased by 6 days up to March 27th, when I went 
on leave prior to being furloughed. In all then, I had a total of 33% days’ 
leave. 

“On February 29th, 1936, I was advised by the District Engineer of the 
Huntington District that after March 31. 1936, I would be on furlough. 

“Had I so desired, I could have gone an annual leave on March 1, 1936, but 
it was the desire of the District Engineer that I remain until the latter part of 
the month in order that I might assist my successor in becoming familiar with 
my work. 

“I did not know how much leave I had accrued when I made application 
for 12 days. The office then extended the date of furlough and pay to April 
10, 1936. My impression was that if I had any more annual leave it would be 
transferred with me. Had I known that this was not the case, I surely would 
have applied for the full amount of leave with pay. 

“As far as electing not to accept leave with pay is concerned, I do not believe 
that my action could be so construed. I am sure that this was not my inten- 
tion. The leave would have to be offered to me before I could elect to accept 
or not to accept, and this was surely not done. 

“If my request for 12 days’ annual leave when I had 33% days accrued con- 
stitutes an expression of desire, then the statement that this was all I desired 
at that time would be true, but I do not recall making this statement. 

“Since it has been ruled that my accrued leave cannot be transferred to the 
Bureau of Internal Revenue, I will appreciate it if you will do what you can 
to secure compensation for me for the 21% days accrued leave which was due 
while employed by the War Department.” 


In that decision it was erroneously considered that the case was 
controlled by the rule stated in the decision of July 15, 1936, 16 Comp. 
Gen. 28, 29, relative to payment after separation from the service for 
leave accrued but not taken prior to such separation. 

Upon a further examination of the facts above stated in connection 
with the claim filed in this office by Frank Gilbert it was concluded 
that there was not involved payment to an employee after separation 
from the service for leave accrued but not taken prior to such sepa- 
ration, but rather a substitution of annual leave accrued and unused 
prior to separation for leave or furlough without pay granted or 
administratively imposed prior to separation. The rule controlling 
disposition of this class of case has been settled for many years. In 
decision of February 19, 1913, 19 Comp. Dec. 536, 537, involving an 
administrative action taken after the resignation of an employee to 
substitute sick leave with pay for leave without pay for a period prior 
to resignation, it was stated: 

Your action will go simply to determining the status of the employee during 
a period of absence he was in service and prior to the taking effect of his resig- 
nation, There is no limitation in the statute which would require you to 
exercise your discretion before the employee's resignation took effect, nor does 
it require his resignation to be viewed as so having fixed his status that 


you are precluded from exercising your discretion with respect to the 
absence prior to the resignation. 
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The statute authorizes you to grant an extension of leave with pay and you 
are authorized to do so, notwithstanding the resignation of the employee, for 
a period of absence prior to the resignation within the statutory allowance. 
The rule was applied even earlier in a decision of February 10, 1909, 
15 Comp. Dec. 493. See also 7 Comp. Gen. 732. 

The claim of Frank Gilbert was allowed by this office in accordance 
with the above precedents, no formal decision being rendered in 
connection with the settlement. Accordingly, you are advised that 
the decision of September 26, 1936, A-80007, in this case has been 
reversed. 


(A-81468) 


LEASES—AUTHORITY OF EXECUTORS AND ADMINISTRATORS— 
RENTAL PAYMENTS UNDER UNAUTHORIZED LEASES 


An executor or administrator is without authority to lease his decedent's real 
estate to the Government in the absence of a testamentary or statutory 
provision, or an order of the court, and then only in strict conformity with 
the authority so conferred, and a testamentary provision authorizing a sale 
“without order of the court, but which transaction shall be subject to 
the express approval of court” may not be construed as authorizing a lease 
of the property involved. 

Where an executor without testamentary or statutory authority to lease his 
decedent's real estate, executes a lease in favor of the Government for post 
office quarters at a rental rate less than that stipulated by order of a court 
of general jurisdiction, presumed, in the absence of evidence to the con- 
trary, to have had jurisdiction of both the subject matter of the action and 
the parties, and the court order was made a matter of record, the lease, 
under the laws of Iowa, is illegal and void as constituting or tending to 
constitute a fraud on third. persons, and the estate is entitled to a reason- 
able rental for the premises involved until a valid lease is executed or 
other premises located—in this case at the rate stipulated in the court order 
until date of administrative notification of payment at a higher rate. 
Cohen v. Hayden, 180 Iowa 232, holding the executor personally liable to 
the estate in connection with an unauthorized lease, distinguished. 


Acting Comptroller General Elliott to the Postmaster General, March 6, 1937: 

A lease dated June 8, 1935, signed in the name of the estate of 
Eliza A. Butler, deceased, by Frank P. Butler, as executor, covering 
post office quarters at North English, Iowa, for the term of 5 years 
beginning May 1, 1935, and ending April 30, 1940, at a rental of 
$300 per annum was the subject of letter of July 18, 1936, from the 
Fourth Assistant Postmaster General, and subsequent correspondence. 

It appears that the property was owned by Mrs, Butler and that 
she died on or about July 20, 1934, leaving a last will and testament 
bearing date March 7, 1931, naming her son, Frank P. Butler, execu- 
tor, giving him as such executor a power of sale of all her real estate 
with the provision that the proceeds of the sale of such real estate 
should, subject to the payment of the balance of certain legacies 
therein referred to, if they should not be paid in full from the per- 
sonalty, be divided equally among four children—of whom said 
Frank P. Butler is one—one grandchild and one stepchild. 
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It appears, also, that prior to her death the property had been leased 
by Mrs. Butler to the Government for use as a post office at a rental 
of $43 a month, the lease expiring on or about April 30, 1935. Under 
date of October 23, 1934, upon the petition of the executor, the Dis- 
trict Court of Iowa, in and for Iowa County, entered an order author- 
izing and directing the executor to make a bid for the further rental 
of the premises to the Government for post office purposes for a 
period of 5 or 10 years from and after May 1, 1935, at a rental of 
$30 per month and to enter into a lease on that basis if said bid should 
be accepted. Notwithstanding the court order, it appears that there 
was executed the lease of June 8, 1935, providing a rental of $300 a 
year, or $25 a month, which lease the court declined to approve. 

It further appears from a letter of July 18, 1936, from the Fourth 
Assistant Postmaster General that some of the heirs objected to ac- 
cepting rental at less than $420 a year and that “the lessor has been 
advised that the lease must be considered invalid and the postmaster 
has been authorized to pay rental at the rate of $420 a year”, or $35 
a month from January 1, 1936. The executor was notified to that 
effect in your letter of July 18, 1936. 

Thereafter, in a letter of October 14, 1936, to this office from the 
Fourth Assistant Postmaster General, receipt of which was acknowl- 
edged November 3, 1936, information was requested whether payment 
should be made under the rental appropriation of only $25 a month or 
whether the rental should be paid at the rate of $30 per month, and 
what procedure should be followed in making collections of the dif- 
ference from the executor and how to account for collections. 

The general rule is that, in the absence of a testamentary or statu- 
tory provision or an order of the court, an executor or an administra- 
tor is without authority to lease his decedents’ real estate. 24 C. J. 
190. And where such authority has been conferred it must be strictly 
observed. Cohen v. Hayden, 180 Iowa 232. The last will and testa- 
ment of the deceased contained no authorization for the executor to 
lease the premises. Paragraph 4 thereof authorized him to sell and 
dispose of the real estate, after appraisement, “without order of the 
court, but which transaction shall be subject to the express approval 
of court.” However, this provision may not be construed as authoriz- 
ing the making of a lease of the property. 24 C. J. 191. 

The court order of October 23, 1934, authorized the executor to 
make a bid for rental of the premises at $30 per month and, in the 
event such bid should be accepted, to enter into a lease. In this con- 
nection, chapter 477 of the Iowa Code, 1935, provides: 

10761. General jurisdiction—The district court shall have general, original, 
and exclusive jurisdiction of all actions, proceedings, and remedies; both civil 
and criminal, * * * and shall have and exercise all the powers usually 


possessed and exercised by courts of record. 
* +. - * * * 7 
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10764. Ezecutors and trustees.—It shall have jurisdiction in all matters in 
relation to the appointment of executors and trustees, and the management and 
disposition of the property of and settlement of such estates; * * *. 

It is well established as a general rule that, where a court of gen- 
eral jurisdiction has exercised its powers, it will be presumed, unless 
the contrary appears of record, that it has jurisdiction both of the 
subject matter of the action and of the parties. See 15 C.J. 827, 
citing, among others, numerous Iowa cases. 

In effecting a renewal of the lease it was mandatory upon the 
executor to abide by the conditions stipulated in the lawful order 
of the court and if he failed in this respect, he was subject to a 
surcharge for the benefit of the heirs, but it has been held under the 
laws of Iowa that contracts, the tendency of which is to constitute 
a breach of trust or a breach of duty on the part of one who stands 
in a fiduciary or confidential relation, are illegal and void as consti- 
tuting or tending to constitute a fraud on third persons. Gleason v. 
Chicago, ete. R. Co., 48 N. W. 517; Crittenden v. Armour, 80 Iowa 
221. 

At the time the negotiations for renewal of the lease were con- 
cluded between the executor and the Government representative, the 
court order had been a matter of record for over 7 months, and ap- 
parently the lease was subject to approval of the court and was not 
approved by the court. The Government officials necessarily must 
have known the executor was acting in a representative capacity 
and its limitations. Under such circumstances, no valid lease re- 
sulted from the negotiations, and there is no clear basis for the 
United States asserting the executor is personally liable. The case 
cited in this connection, Cohen v. Hayden, 180 Iowa 232, is to be dis- 
_ tinguished as there the executor, who was also a tenant in common, 
attempted to bind the estate and, since she acted without authority 
of either a testamentary provision or a court order, her unauthor- 
ized action could not bind the estate, although the resulting lease 
rendered her personally liable as a tenant in common. 

During the period May 1, 1935, to July 18, 1936, the estate is 
entitled to the reasonable rental of the premises. It appears to be 
mutually agreed between the parties that the rental named in the 
lease which expired April 30, 1935, does not represent the reasonable 
value, nor may the administrative letter of July 18, 1936, addressed 
to the executor, be accepted as fixing retroactively the reasonable 
value. See Bausch & Lomb Optical Co. v. United States, 78 Ct. Cls 
584, 607; and A-81042, February 19, 1937. 

Accordingly, you are advised that for the period May 1, 1935, to 
July 17, 1936, inclusive, the rate of rental stipulated in the court 
order is for observing and payment be made at the rate of $30 per 
month. Beginning July 18, 1936, and continuing until such time as 
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a valid lease shall have been entered into or other premises located, 
payment is authorized at the rate of $35 per month, as stipulated in 
your letter of said date to the executor. 


(A-82642) 


CONSTRUCTION OF BUILDINGS ON STATE-OWNED AREA—AVAILA- 
BILITY OF EMERGENCY CONSERVATION WORK FUNDS AND 
CIVILIAN CONSERVATION CORPS LABOR 


The use of Emergency Conservation Work funds and Civilian Conservation 
Corps labor to construct buildings and other facilities for use as a crippled 
children’s hospital, on a State-owned area and subject to State adminis- 
tration, is not authorized. 


Acting Comptroller General Elliott to the Director, Emergency Conservation 
Work, March 6, 1937: 


There has been considered your letter of December 23, 1936, as 
follows: 


This office has received a number of urgent requests to use C. C. C. funds 
and personnel in constructing buildings and other facilities to be used as a 
crippled children’s hospital on the area known as Gonzales Palmetto State 
Park, Ottine, Texas. Palmetto State Park is a State-owned area and a natural 
spring on the area is believed to have worthwhile curative properties in treat- 
ing infantile paralysis. Presumably, the proposed hospital, if built, would be 
administered by the State. 

I am in doubt as to my authority to authorize the expenditure of E. C. W. 
funds and C. C. C. labor in constructing the proposed buildings. I will appre- 
ciate an opinion from you on the matter. 


Emergency Conservation Work is carried on under authority of 
the act of March 31, 1933, 48 Stat. 22, as amended, and extended, 
which provides in part as follows: 


That for the purpose of relieving the acute condition of widespread distress 
and unemployment now existing in the United States, and in order to provide 
for the restoration of the country’s depleted natural resources and the advance- 
ment of an orderly program of useful public works, the President is author- 
ized, under such rules and regulations as he may prescribe and by utilizing 
such existing departments or agencies as he may designate, to provide for em- 
ploying citizens of the United States who are unemployed, in the construction, 
maintenance, and carrying on of works of a public nature in connection with 
the forestation of lands belonging to the United States or to the several States 
which are suitable for timber production, the prevention of forest fires, floods, 
and soil erosion, plant pest and disease control, the construction, maintenance, 
or repair of paths, trails, and fire lanes in the national parks and national 
forests, and such other work on the public domain, national and State, and 
Government reservations incidental to or necessary in connection with any 
projects of the character enumerated, as the President may determine to be 
desirable: * * * 


The construction of a crippled children’s hospital as described in 
your letter, is not a project falling under any of the classes of proj- 
ects specifically authorized by the statute, supra, and having regard 
also to the fact that other Federal agencies with trained personnel 
and proper facilities have been designated for and are engaged in 
public-construction projects, it must be considered that the act au- 
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thorizing Emergency Conservation Work and the appropriations 
made therefor did not intend or contemplate the undertaking of a 
project such as involved here, said project appearing neither inci- 
dental to nor necessary in connection with any projects of the classes 
authorized by the statute. 

Accordingly, I have to advise that the expenditure of Emergency 
Conservation Work funds and the use of Civilian Conservation 
Corps labor in constructing the proposed buildings is not authorized. 


(A-84283) 


ADVERTISING—BIDS—REJECTION—DELETION OF FEDERAL MARKET- 
ING AGREEMENT OR LICENSE PROVISION 


The deletion by a bidder of a provision in specifications for the purchase of 
dairy products requiring compliance with applicable Federal marketing 
agreements and licenses in effect at the opening of bids, being immaterial 
where no such agreements or licenses were in effect at that date, rejection 
of the bid is not required or justified. 


Acting Comptroller General Elliott to the Secretary of the Treasury, March 6, 
1937: 


There was received March 1 your letter of February 23, 1937, re- 
questing decision on a question presented as follows: 


* * * At Cleveland, Ohio, bids were solicited for dairy products covering 
the needs of Coast Guard units basing at that place with the following results: 


Items numbered 


| Butter Egos | Eggs | Milk Milk | Cream | Cheese | Cheese | cream 
Swift & Co.: Prices net_|0. 35 |0. 25 |0. 26 0. 19 |0. 24 
The Telling-Belle Ver- 
non Co.: Prices net__| .3 
The David J. Saegren 
Co.: prices net 
Halls: % percent, 10 


In accordance with the instructions contained in Circular Letter No. 133, 
issued by the Branch of Supply, Procurement Division, Treasury Department, 
there was attached to and made a part of the invitations for bids, the following 
provision : 

“If, on the date of the opening of this bid, there is in effect marketing agree- 
ment and/or license approved and executed by the Secretary of Agriculture 
under the provisions of the Agricultural Adjustment Act for any of the com- 
modities listed in this proposal, the contractor shall comply with all provisions 
of said marketing agreement and/or license, or any amendments thereof, with- 
out regard to whether the contractor is himself a party to the said marketing 
agreement and/or Kcense. If the contractor fails to comply with the provisions 
of the marketing agreement and/or license, or any amendments thereof, the 
Government may by written notice to the contractor terminate the contractor’s 
right to proceed with the contract and purchase in the open market, or other- 
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wise, the undelivered portion of the commodity or commodities involved and 
the contractor and his surety shall be liable to the Government for any excess 
cost occasioned the Government thereby. Provided, that the determination of 
the Secretary of Agriculture of any failure of the contractor to comply with 
the terms of the marketing agreement and/or license for the commodity or 
commodities involved shall be final and conclusive on the contractor.” 

This clause was stricken out by Swift & Company with the notation below: 
“No subcontractor.” 

This office has been advised over the telephone by a representative of the 
Department of Agriculture that there are no marketing agreements, licenses, 
and/or orders in effect in the Cleveland area. 

In your decision, 15 Comp. Gen. 201, in which it was advised that the bid 
of Kingan & Company, in that case, properly might be rejected because that 
bidder had ink-lined a clause similar to the above, cognizance was taken of the 
existence of a marketing agreement. Notwithstanding the fact that the ap- 
plicability of the clause is contingent on the existence of a marketing agree- 
ment, license, and/or order, and the fact that no marketing agreements, licenses, 
and/or orders are in effect in that area, it is requested that this office be 
advised whether or not the bid of Swift & Company must be rejected because 
the clause was stricken out as indicated or whether or not it would be proper 
to accept its bid as to items seven and eight. 

Inasmuch as the period covered by these invitations commences 1 March, 
1937, it is requested that this office be advised at as early a date as possible. 


The quoted provision of the invitation for bids obligates a bidder, 
if awarded a contract, to comply with any applicable approved 
marketing agreement and/or license which is in effect on the date 
of the opening of the bids, and any amendments to such existing 
marketing agreement or license. The bidder does not undertake un- 
der the provisions, and the contractor cannot be required to comply 
with marketing agreements and licenses approved and executed by the 
Secretary of Agriculture subsequent to the date the bids are opened. 
See in this connection decision to you of October 26, 1935, 15 Comp. 
Gen. 344, and decisions there cited, in which were pointed out the 
objections to requiring a bidder to comply with subsequent market- 
ing agreements, licenses, etc., from the standpoint of both the bid- 
der and the Government., As you have pointed out, in the case con- 
sidered in the decision 15 Comp. Gen. 201, there was involved an 
applicable marketing agreement or license existing at the date of the 
opening of the bids. 

If, as you state, there were not in effect in the Cleveland area, at 
the date the bids were opened, any marketing agreements, licenses, or 
orders “approved and executed by the Secretary of Agriculture un- 
der the provisions of the Agricultural Adjustment Act” and ap- 
plicable to the items involved, there was no obligation of compli- 
ance to be assumed by the bidder. Hence, the stipulation in the bid 
invitations was inoperative and striking it out did not change the 
effect of the bid. 

Under such circumstances, the deletion of the provision by Swift 
& Company is immaterial, and does not require or justify the rejec- 
tion of its bid. 

Your submission is answered accordingly. 
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(A-82281) 


COMPENSATION—WITHHOLDING—EMPLOYEE’S DENIAL OF GOVERN- 
MENT INDEBTEDNESS—DISPOSITION OF PROCEEDS OF OUT- 
STANDING CHECK 


Where a check for unpaid compensation drawn to the order of a registry 
clerk in the Postal Service for indorsement by him in favor of the United 
States in reimbursement of idemnity paid by the Government in connection 
with the negligent handling of registered letters is not so indorsed and can- 
not be located, the amount thereof may not be transferred to the credit 
of Miscellaneous Postal Receipts as the check may be outstanding in the 
hands of a bona fide holder because of which the proceeds must remain, 
in effect, to the credit of the trust fund “outstanding liabilities” for pay- 
ment of any valid claim filed therefor, a caveat of the employee's indebted- 
ness to be filed in the General Accounting Office for consideration in the 
event a claim is received from him for said amount, either as arrears 
of pay or as proceeds of the check. 


Acting Comptroller General Elliott to the Postmaster General, March 8, 1937: 
A letter dated November 14, 1936, from the Chief Inspector, Post 
Office Department, is as follows: 


Attention is invited to the inclosed copy of letter of June 18, 1936, received 
from your Post Office Department Division concerning check no. 343082 drawn 
March 1, 1930, by the postmaster, St. Paul, Minn., symbol 48-165 in favor of 
Walter F. Marquardt, representing salary in that amount withheld from pay- 
ment to him. The check was forwarded to that division by this office on March 
27, 1933. 

Under dates of February 18, 1930, and March 28, 1930, this office addressed 
letters to the division mentioned stating that as the result of Marquardt’s negli- 
gence in the handling of three registered letters the Department sustained a loss 
of $23.30 through the payment of indemnity, and requesting that the amount 
of the check be used to reimburse the Government. 

For your information there are also inclosed a copy of the letter of the Post 
Office Department Division dated December 20, 1935, and a copy of my reply 
of December 28, 1935. If further information is desired, I shall be pleased to 
furnish it. 

It will be appreciated if you will deposit the proceeds of the check as mis- 
cellaneous postal receipts and advise me when final action has been taken. 


The letter of June 18, 1936, from this office, mentioned in the first 


paragraph of the Chief Inspector’s letter, supra, was as follows: 


In reply to your letter of May 4, 1936, file 113136-A, RRB: IJA, you are in- 
formed that check no. 343082 drawn March 1, 1930, by the postmaster, St. Paul, 
Minnesota, symbol 48-165, in favor of Walter F. Marquardt, for $23.30, was re- 
ported to the Treasurer of the United States (Accounting Division), on Septem- 
ber 23, 1933, for transfer from the official balance of the drawer and deposit 
to the credit of the account “Service of the Post Office Department, symbol 
47-001, as outstanding liabilities, Postal Service checks.” 

Such outstanding liabilities are, as you know, governed by the provisions of 
the “Permanent Appropriation Repeal Act, 1934” (48 Stat. 1228). Any claim 
which may be received for the amount involved- should be transmitted to the 
Claims Division of the General Accounting Office for settlement. 


The circumstances of the Government’s claim against Walter F. 
Marquardt are stated in letter of February 18, 1930, from the then 
Chief Inspector, Post Office Department, as follows: 

On October 23, 1925, registered letters nos 180, 181, and 182, containing $4.00, 
$20.00 and a passport, and $10.00 respectively, were mailed at Ambrose, N. D., 
by Rev. A. Zimmerman, addressed to Linzer Quartalsechrift, Lisz, Austria, 


Bishop Joseph Kessler, Berlin, Germany, and Frau Dr. M. Kentenich, Munchen, 
Germany. 
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In due course of handling these registered letters were received and receipted 
for by Walter F. Marquardt, registry clerk in the Chicago & Minneapolis 
R. P. O. Train 54, on October 25, 1925. Mr. Marquardt is unable to show what, 
if any, disposition was made thereof by him. The investigation developed that 
these registered letters were not received by the addressees nor returned to 
the sender. Clerk Marquardt’s practices were lax and not in conformity with 
the provisions of sections 932 and 934 of the Postal Laws and Regulations of 
1924. He cannot make affidavit as to the disposition made of the registered 
[letters] which affidavit is required by section 982 of the Postal Laws and 
Regulations. 

As the result of the loss of these 3 registered letters it was necessary for the 
Department to pay indemnity in the sum of $23.30. It being found that re- 
sponsibility for the loss rested upon Clerk Marquardt, demand was made upon 
him for the sum of $42.50; $23.30 as reimbursement to the Department for 
indemnity paid, and $19.20 to reimburse the sender for the full value of the 
letters. The first 2 claims were certified by the Division of Kegistered Mails 
on Journal “A” of May 16, 1928, and the last claim on Journal “A” of May 
11, 1928. 

Cierk Marquardt has failed to make payment although allowed a reasonable 
opportunity to do so. Therefore, the postmaster at St. Paul, Minn., is being 
instructed this date to withhold the sum of $23.30 from the next payment of 
salary due Mr. Marquardt, inasmuch as authority for such action appears to be 
found in section 280 of the Postal Laws and Regulations of 1924 (Sec. 1766 
R. 8.). The postmaster was instructed to draw a separate check to cover the 
$23.30 in question and send the check to this office if Mr. Marquardt will endorse 
the same, otherwise to retain the check and forward to this office the written 
claim of Mr. Marquardt therefor. If such a claim is received, it will be referred 
to you for consideration with the Government's claim in these cases.. Such a 
procedure appears to be consistent with the decision A-10123, page 42, volume 
5, of the decisions of the Comptroller General dated July 20, 1925. You will 
find inclosed copies of the inspectors’ reports and other papers in the case. 

The matter is presented to you at this time in order that you may be apprised 
of the action taken in this case so that the Government’s claim will be before you, 
thereby permitting ready reference to you of any claims that may be filed by 
Clerk Marquardt for the payment of salary withheld from him. 


This was followed by letter of March 28, 1930, from the Chief In- 
spector, as follows: 


Reference is made to my letter of February 18, 1930, covering the claim of this 
department in the amount of $23.30 against Walter F. Marquardt, registry clerk 
in the Chicago and Minneapolis R. P. O. In accordance with the decision of 
July 30, 1925 (Decision No. A--10123; 5 Comp. Gen. 42), the postmaster at St. 
Paul, Minn., was instructed to withhold $23.30, representing part salary due 
Marquardt. 

The inclosed letter of the postmaster at St. Paul, dated March 15, 1930, and 
related correspondence had by him with Marquardt, shows that the postmaster 
drew a check for $23.30 in favor of Marquardt and that Marquardt will not 
indorse it in favor of the Post Office Department. His communication of March 
14, addressed to the postmaster at St. Paul, is considered to be an application for 
the payment of the salary which is being withheld, and is, accordingly, trans- 
mitted herewith, together with copies of inspector’s reports and affidavits of 
Marquardt for consideration with the claim of the Department filed with you on 
February 18, 1930. Kindly advise this office of the decision reached in this 
case. 


While this letter states that there was being transmitted therewith 
a communication dated March 14 [1930] from Marquardt, in the na- 
ture of a claim for the salary which had been withheld, and while the 
letter of November 14, 1936, from the Chief Inspector, supra, states 
that the check for such salary was forwarded to the Post Office De- 
partment Division of this office on, March 27, 1933, neither the claim 
nor the check have been found of record, and it does not appear that 
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any claim has ever been filed here directly by Marquardt for the with- 
held pay represented by the check. As stated in office letter of June 
18, 1936, supra, the amount of the check has been transferred to “out- 
standing liabilities”, pursuant to section 21 of the Permanent Ap- 
propriation Repeal Act of 1934, 48 Stat. 1235. 

The procedure followed by the postmaster in this case in drawing 
a check in favor of Marquardt for that part of his pay representing 
his claimed indebtedness to the United States was not in accordance 
with the decision of July 20, 1925, 5 Comp. Gen. 42, cited in the letter 
of February 18, 1930, supra (see particularly the last paragraph of 
said decision), in view of the employee’s denial of liability and his 
refusal to indorse the check or otherwise to receipt for the pay. Pur- 
suant to that decision the withholding of the pay was proper for the 
purpose of having the matter settled by this office on the claim of the 
employee for the pay so withheld, but there appears no reason or au- 
thority, in such eircumstances, for having drawn a check in the em- 
ployee’s name for the amount in question. 

Respecting the matter of the present rule as to withholding the cur- 
rent pay of an employee by reason of a claimed indebtedness to the 
United States, in view of the act of May 26, 1936, 49 Stat. 1374, atten- 
tion is invited to my decision of December 3, 1936, 16 Con-p. Gen. 
547, 

In view of all the circumstances appearing in the reco'i now be- 
fore this office, a settlement will be stated certifying the amount of 
$23.30 due the United States from the said Walter F. Marquardt, 
for the indemnity paid by the United States for the loss of the reg- 
istered letters, as administratively reported, such settlement to serve 
as’a caveat in the event a claim is filed by Marquardt for the said 
amount, either as arrears of pay or for the amount of the check. 
However, as the check has not been located and, possibly, may be 
outstanding in the hands of a bona fide holder, the amount thereof 
may not be transferred to the credit of miscellaneous postal receipts 
as requested in the Chief Inspector’s letter of November 14, 1936, but 
is required to remain, in effect, to the credit of the trust fund account 
“outstanding liabilities” pursuant to the provisions of the Permanent 
Appropriation Repeal Act, supra, for the payment of any valid claim 
which may hereafter be filed for the amount of the check. 


(A-83436) 
CONTRACTS—GASOLINE—INVOICE DELIVERY PRICE REQUIREMENTS 


Where a contract for gasoline provides that the price for invoicing for tank- 
wagon or drum deliveries must be the contractor's “commercial consumers 
publicly posted prices”, less certain discounts, ete., and that the invoice 
“shall show the price in effect at the place and time of delivery and the town 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 829 


or city where sueh prices are publicly posted”, a showing on invoices of the 
price at the place from which delivery is made is not a compliance with said 
provisions unless it is also stated to be the place at which the “place of de- 
livery” price is publicly posted, but no objection need be raised to the show- 
ing of any town or city within, or reasonably adjacent to, the zone where the 
delivery is made as the place where there are publicly posted the contractor's 
commercial consumers prices in effect at the place of delivery. 


Acting Comptroller General Elliott to Capt. M. F. W. Oliver, United States 
Army, March 8, 1937: 


There has been received by indorsement from the Chief of Finance, 
your letter of December 2, 1936, requesting decision whether payment 
is authorized on a voucher stated in favor of the Louisiana Oil 
Corporation, Shreveport, La., in the amount of $159.65, covering 
purchases of gasoline under contract no. tps. 14119, dated September 
14, 1936, and purchase order no. 5401-881, dated October 15, 1936. 

Your letter is, in pertinent part, as follows: 

1. There is inclosed herewith a voucher in the amount of $159.65 in favor of 
the Louisiana Oil Corporation, Shreveport, Louisiana, which is forwarded for 
advance decision as to the propriety of payment, for the reason that each in- 
voice does not show the city where the base price is posted. Attention is in- 
vited to paragraphs 4 and 5 of the contract, and to the following statements on 
page 2 of the contract which appear to be in conflict therewith, viz: “Invoicing 
is contractor’s commercial consumer tank-wagon price, time ‘and place of deliv- 
ery as posted at city indicated for the item, less the amount shown in column 
provided therefor” and the caption of column 4 thereunder which reads, 
“City where base price is posted.” It is the opinion of the undersigned that an 
invoice covering the purchase of gasoline in a particular zone, should definitely 
show the posted tank-wagon price at the town indicated in column 4 pertaining to 
that zone and the grade of gasoline purchased. 

The clause quoted in your letter as appearing on page 2 of the con- 
tract is not contained in the contract on file in this office, and it is be- 
lieved that you have reference to a “Schedule of contracts for tank- 
wagon delivery in the State of Mississippi”, issued by the Procure- 
ment Division, Treasury Department, as a summary of the terms 
of all contracts for gasoline awarded under invitation no, 5236-G for 
the items to be delivered in Mississippi. 

By the said invitation, issued July 23, 1936, the Procurement Di- 
vision of the Treasury Department solicited bids to be opened August 
11, 1936, for the furnishing of gasoline and fuel oil during the period 
October 1 to December 31, 1936, as required and ordered by various 
Government activities in region 2 comprised of Alabama, Arkansas, 
Florida, Georgia, Louisiana, Mississippi, North Carolina, South Caro- 
lina, Tennessee, and Virginia. Each State within region 2 is sub- 
divided into zones as, for instance, Mississippi is divided into 10 
zones, each being comprised of certain counties within the State. The 
invitation (also the subject contract) consists of United States stand- 
ard form no. 33, approved March 30, 1936, invitation, bid, and accept- 
ance form) and mimeograph schedules no. 1 and no. 2, attached 
thereto. The invitation solicited bids for three grades of gasoline 
described as G-101, V-65, and V-75, for delivery to activities within 
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each State and zone of region 2. Bid schedule no. 2 contains a mimeo- 
graph form with certain spaces or lines left blank for the purpose of 
providing a space or spaces wherein the bidders could record their 
bids and give certain other requested information. The executed por- 
tion of this form relating to Mississippi (which is similar to the por- 
tions relating to the other States) upon which the Louisiana Oil 
Corporation submitted its bid, appears in the contract, in part as 
follows: 
Tank wagon and/or drum deliveries 
[Price bidding sheet) 


Estimated 
gallons Town or city where 
for 3 base prices are posted 
months 


Brand name 


* 


MISSISSIPPI 


{Basis for maximum prices must be contractor's commercial consumer tank wagon price] 


je 168 | Corinth LORECO___| 0. 03 
39, 156 | Calhoun City._.._.| LORECO__-_| .03 . 10 
LORECO.._| .03| .097 


LORECO...} .03 | .095 


1 
1 
1 
2 
2 
2 
3 
3 
3 
4 
4 
4 


The bid of the Louisiana Oil Corporation was accepted for items 
no. 69 and no.‘72, also for item no. 15 of zone 5 in Alabama which 
item is not involved here. 

Paragraph 4, page 1, of bid schedule no. 2, incorporated as a part 
of the contract, provides: 

The price to be used for invoicing under a contract for tank wagon and/or 
drum deliveries of gasoline must be contractor’s commercial consumers publicly 
posted prices (less all taxes—see par. 2 of schedule no. 1) for the place and 
time of delivery, plus or minus the specified amount per gallon as quoted in the 
accepted bid, In no event will the price paid exceed the maximum price quoted 
for the item. Each invoice shall show the price in effect, at the place and time 
of delivery, and the town or city where such prices are publicly posted. 

These provisions of the contract require all gasoline delivered to be 
invoiced at the contractor’s publicly posted commercial consumer 
tank wagon price in effect at the time and place of delivery, exclusive 
of all taxes, and less 3 cents per gallon, unless such net price be 
higher than the maximum price stated in the contract. In the latter 
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event, the contract requires that the gasoline be invoiced at the maxi- 
mum price stated in the contract. In either event the contract re- 
quires that each invoice show the contractor’s publicly posted com- 
mercial consumer tank wagon price for the time and place of delivery 
and the town or city where such prices are publicly posted. The 
purpose of this, of course, is to provide a ready means for verifying 
the correctness of invoiced prices. 

In a letter dated November 23, 1936, attached to the voucher sub- 
mitted, the contractor makes the following explanation of one of its 
invoices : 

In the case of invoice #675435, the gasoline billed thereon was delivered from 
our Meridian, Mississippi, agency, at which location the commercial consumers 
price is publicly posted. Therefore, we have shown Meridian, Mississippi, on 
our invoice opposite “shipping point’, and the certification in the face of the 
invoice states that the tank wagon price of Loreco gasoline in effect on date 
and at place of delivery was 13¢ per gallon, such price being the commercial 
consumers publicly posted price at Meridian, Mississippi. 

This is not a compliance with the contract requirements. The 
delivery point of the gasoline covered by this invoice was Quitman, 
Miss., and the bare statement on the invoice of “Shipping point— 
Meridian, Mississippi” cannot possibly be viewed as a statement that 
the commercial consumer tank-wagon price in effect at Quitman, 
Miss., at the time of delivery was publicly posted at Meridian, Miss. 
What the contract requires and what the disbursing and accounting 
officers are entitled to know as to such transactions is not what the 
price was at Meridian, but what the price was at Quitman at the 
time of delivery and the place where the Quitman price was publicly 
posted. This was a delivery in zone 3, and the contract shows that 
prices for places in zone 3 are publicly posted at Philadelphia 
(Miss.), but this is not a showing on the invoice where such prices 
are posted, as required by the contract, so that disbursing officers, 
without the contract before them, may be in a position to verify the 
correctness of the invoice prices. It is noted from the contractor’s 
letter of November 23, 1936, supra, that the contractor may intend 
its certification to relate to the prices in effect at the place of ship- 
ment as distinguished from the place of delivery. This, obviously, is 
not in accordance with the terms of the contract. 

As the invoices attached to the voucher do not show the town or 
city where there was publicly posted the contractor’s commercial con- 
sumer tank-wagon price in effect at the place and time of delivery 
as expressly required by the contract, payment on the voucher is not 
authorized. If the invoices are corrected to show such town or city 
and the town or city so shown is not the town or city named in the 
contract in connection with the item involved, no objection need be 
raised provided the town or city so shown on each invoice is within 
or reasonably adjacent to the zone where the delivery was made. 

The voucher is returned. 
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(A-83932) 


ADVERTISING—-BIDS—EVALUATION—CONSIDERATION OF FEDERAL 
EXCISE TAX 


Where bids are submitted by two manufacturers in connection with the pur- 
chase of an automobile, one including, the other excluding, Federal excise 
tax, but both stating the exact amount of the tax involved, bid evaluation 
taking said tax into consideration, is authorized, there being no negotiation 
necessary with the bidders to determine the tax amount and consequently 
no basis for complaint by bidders. 15 Comp. Gen. 1030, distinguished. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 
8, 1937: 


There has been received your letter of February 13, 1937, with 
inclosures, as follows: 


The enclosed two bids covering the proposed purchase of two heavy duty 
trucks for the Indian Service at Gallup, New Mexico, were received under bid 
invitation U. 8S. D. I. no. 2119 issued January 12, for opening January 22. There 
is also enclosed a copy of the bid invitation and a copy of the abstract of bids. 

Your attention is directed to the fact that on the basis of instructions received 
from your office the Reo Motor Car Company of Lansing, Michigan, would be 
considered the low bidder, this company offering the two trucks f. o. b. Lansing, 
Michigan, for $2,270, which after considering time discount and estimated freight 
on Government bill of lading,‘amounts to a net delivered cost of $2,515.86. This 
bidder indicated in his bid that his price was exclusive of Federal excise tax 
in the amount of $19.03 per unit. The only other bid received was that of the 
Diamond T Motor Truck Sales, Washington, D. C., offering two trucks f. o. b. 
Chicago, Ill, in the amount of $2,260, which amounts to a net delivered cost of 
$2,520.16 after considering time discount and estimated freight on Government 
bill of lading. This bidder stated in his proposal that the bid price included 
Federal excise tax in the amount of $21.95 per unit. 

The Department wishes to point out that if the Diamond ‘T Motor Truck 
Sales had excluded the Federal excise tax from the bid price, the net delivered 
cost to the Government under that bid would have been $2,476.26 as against 
the Reo net cost of $2,515.86, making a net saving to the Government of $39.60 
for the two trucks. If the Diamond T Motor Truck Sales’ bid had been sub- 
mitted exclusive of the Federal tax, the two bids received would have been on 
exactly the same basis insofar as the tax is concerned; i. e., the award to 
either bidder would have required the issuance of a tax exemption certificate, 
form 1094. It seems obvious to the Department in this instance that the in- 
terests of the Government require that the purchase be made from the Diamond 
T Motor Truck.Sales at the net price exclusive of Federal excise tax, and 
that an exemption certificate be furnished the contractor to cover the excluded 
tax which would be shown in the contract, and also as a matter of record on 
the order. 

The decision of the Comptroller General, A-67600, dated January 7, 1986, to 
the Secretary of the Navy, and the decision of the Comptroller General, 
A-71669, dated May 26, 1936, to this Department, both appear to forbid the 
award to the Diamond T Motor Truck Sales in this instance as outlined in 
the preceding paragraph. In decision A-67600, it was stated that whether a 
bid submitted includes or excludes the tax is of concern to the Department 
involved only for the purpose of determining which is the lowest bid and 
whether the successful bidder will be entitled to a certificate for the purpose 
of obtaining abatement or refund of the tax, and that for the purpose of award, 
bids are to be evaluated as made. The action which, in the present instance, 
appears entirely in accordance with the interests of the Government, was criti- 
eized under somewhat similar circumstances by the Comptroller General, the 
difference being that in the present case the tax included is disclosed in the 
bid, whereas in the purchase criticized, the bidder was asked after bids were 
opened whether the bid price included a tax. This Department was led to 
believe it improper even to consider the possibility of deducting the disclosed 
amount of excise tax when included in a bid price so as to arrive at a net 
bid price exclusive of tax. 
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With particular reference to the facts involved in decision A-71669, the 
Department wishes to record the fact that cash bids were invited but none 
received for the old automobile, evidencing that the used car was of very 
little value and accordingly, the criticism of the Comptroller General in that 
respect as to the action taken by the contracting officer, seems unwarranted. 

In the present instance it appears to the Department that any award strictly 
in accordance with the decisions A-67600 and A-71669 must be made to the 
Reo Motor Car Company and in that event, the contracting officer for the 
Department will be forced to certify that the bid of the Diamond T Motor 
Truck Sales was the low bid by the amount of $39.60, but was not accepted 
because of specific instructions of the Comptroller General of the United States 
in decisions A-67600 and A-71669. 

In view of the facts here revealed and all the circumstances, it is requested 
that you review the decisions above-mentioned to the end that they be either 
confirmed or superseded for the guidance of the Department in this and future 
similar cases. 

Please return the enclosed bids with your decision. 


The decision to you of May 26, 1936, 15 Comp. Gen. 1030, had 
reference to two bids, one from the manufacturer of the automobile 
offered, who stated that its price did not include the excise tax, the 
other bid apparently from a dealer, not a manufacturer, whose bid 
was silent as to whether the price bid was inclusive or exclusive of 
the excise tax. After bids were opened and bid prices made public, 
the purchasing officer requested the high bidder—the dealer—to 
state “whether or not the tax was included in its bid, and if so, in 
what amount.” The bidder replied that the tax was included in the 
amount of $16.50. The purchasing officer deducted $16.50 from the 
high bid, bringing it slightly ($4.81) below the gross delivered price 
of the low bid, and awarded the contract to the dealer on that basis, 
without reference to the fact that in addition to the amount of money 
paid for the new automobile, the contractor received a used vehicle 
which, while now stated to have been of slight value, was traded in 
on a valuation by the bidder of $100—as against an apparent differ- 
ence of $4.81 between the two bids received. 

It was held that upon the facts there presented, the action of the 
contracting officer was, in effect, a negotiation with the high bidder 
after the bids were opened and prices known, giving said bidder an 
opportunity to cut its price below that of its competitor, and that 
such procedure was not proper. The rule that contracting officers 
are not authorized to negotiate with bidders after bids are opened 
and prices are public is too well established, has been too long hon- 
ored in its observance, and is supported by reasons too salutary to 
require argument in its support at this time. 

Your instant submission presents no facts requiring or justifying 
a modification of that decision. 

The situation here presented differs materially from the one there 
considered. In this instance, each bidder is the manufacturer of 
the vehicle it offers; each bid shows upon its face the amount of 
excise tax involved in the price bid, whether included or excluded; 
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and evaluation of the bids as presented, and for purpose of award, 
involves no negotiation with a bidder and affords no opportunity 
for one bidder to take advantage of the publication of prices arbi- 
trarily to reduce its price to the detriment of a competitor. It is 
merely a matter of arithmetical computation to determine which is 
actually the low bid and whether the contractor will be entitled to 
a tax exemption certificate. Upon such facts, there would appear 
no basis for complaint by any other bidder that injustice had been 
done. 

Accordingly, the proposed action of making the award to the 
Diamond T Motor Car Co. at its bid price less the amount specified 
in its bid as included for excise tax, and with issuance of tax exemp- 
tion certificate, is authorized, if otherwise proper. 

The papers are returned. 


(A-83922) 


CONTRACTS—DAMAGES—FAILURE TO FURNISH SPECIFIED AUTO- 
MOBILE EQUIPMENT—BASIS FOR MONEY SETTLEMENT 


Where a contractor furnishes trucks equipped with standard oil gauges under 
a contract requiring viscometers, and, after a considerable delay, notwith- 
standing his assurance of compliance with administrative requests that 
the error be corrected, offers adjustment of the matter on a money basis, 
the measure of damages may not be fixed as the difference between the 
billing price to the contractor of the two types of gauges but is for deter- 
mination on the basis of the “quoted” price of viscometers at time of con- 
tract award, plus a reasonable installation charge, minus the billing price 
to the contractor of a standard oil gauge, presuming said price includes cost 
of installation. 


res Cmnner General Elliott to the Secretary of Agriculture, March 10, 
1937: 


There has been received your letter of February 15, 1937, with 
inclosures, as follows: 


Reference is made to contract ER-Als-ECW 850, awarded to J. E. Owens 
Company, Zanesville, Ohio, under which the contractor was to deliver sixty-six 
one-half ton pick-up trucks, equipped in accordance with the specifications, to 
the Soil Conservation Service of this Department at Zanesville, Ohio. 

The specifications under which bids were solicited contained, among other 
things, the following requirement : 

“D-17. The chassis equipment shall include, but not be limited to, front 
bumper, front and rear fenders, hood, electric horn, ammeter, two beam head 
light, tail light, stop light, stop light switch, dash light, speedometer, gasoline 
gauge, viscometer, temperature gauge.” 

The bid submitted by the J. E. Owens Company took no exception to this 
requirement, from which it was assumed that the bidder was offering trucks 
in full compliance ,.ith the specifications. 

The record discloses that the trucks were delivered to the Soil Conservation 
Service at Zanesville, Ohio, on January 28, 1936. On January 31, 1936, upon 
learning that there was doubt as to whether the trucks were equipped with 
viscometers as required under paragraph D-17, quoted above, the regional 
conservator of the Soil Conservation Service was requested to make a definite 
determination on the point. Upon this officer’s advice that the trucks were 
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equipped with the standard Ford oil gauge, the Department wired the contractor 
under date of February 4, 1936, as follows: 

“Regional Conservator, Soil Conservation Service, Zanesville, reports sixty- 
six pick-up trucks delivered by you under our order one nine four six naught 
dash three six are equipped with oil gauges but without viscometers Stop 
Specifications specifically call for viscometer and oil gauge is also to be fur- 
nished as standard equipment Stop Advise action you propose to take in 
order to equip trucks in accordance with the specifications.” 

The contractor responded by letter dated February 5, 1936, copy of which is 
attached, in which he agreed to remove the gauges and replace them with those 
specified. The Department accordingly advised the contractor by letter dated 
February 13, 1936, copy of which is also enclosed, that it would be necessary 
to install viscometers to fully comply with the specifications. In response to this 
latter letter, the contractor, under date of February 28, 1936, advised that he 
had referred the matter to the engineering department of the Ford Motor 
Company for an opinion as to whether the installation of the viscometers would 
affect the Ford Motor Company’s guarantee. In the absence of any further 
advice, the Department assumed that the contractor was taking the necessary 
action to equip the trucks with viscometers, but later contact with the Regional 
Conservator developed the fact that the trucks were not so equipped, 

Subsequent thereto, in the belief the oil gauges furnished by the Ford 
Motor Company are a viscometer type of gauge and, therefore, fulfilled the 
specifications, the field representative of the Soil Conservation Service certified 
the account for payment. Notwithstanding this premature payment, the con- 
tractor was notified by letter dated April 16, 1986, copy attached, that there was 
no authority to waive full compliance with the provisions of the contract. 
Subsequent negotiations with the Bureau field representative led to the con- 
tractor’s letter dated October 9, 1986, addressed to the Zanesville office of the 
Soil Conservation Service, copy of which is enclosed, in which he offered to 
adjust the matter by refunding to the Government $1.00 per vehicle, or a total 
of $66.00. This offer is based upon the fact that the trucks were equipped 
with standard oil gauges which are listed and furnished by the Ford Motor 
Company at $3.75 each, whereas the cost of the viscometers, as quoted by the 
Visco-Meter Corporation to the contractor, is $4.75 each, a net difference of 
$1.00 each. At the time telegram of February 4, 1936, supra, was dispatched 
it was believed that oil gauges were standard equipment on the 1936 Ford 
pick-up trucks but this was later found to be incorrect and to that extent the 
telegram is in error, and citation of the price of the oil gauge is in order. 

The viscometer is a higher type instrument than the oil gauge in that it in- 
dicates the lubricating quality of the oil in the crank case, whereas the gauge 
merely shows the physical presence of the oil by means of indicating on the 
oil gauge the pressure in the oil feed lines. The former is, therefore, con- 
sidered a more efficient operating instrument in safeguarding the motor against 
faulty lubrication. 

Twenty-six bids were received in response to the advertised specifications, 
analysis of which developed that the J. Kk. Owens Company was the ww biduer 
on sixty-six units under item 16 for delivery to Zanesville, Ohio. In this con- 
nection it is pointed out that in instances where trucks were offered unequipped 
with viscometers, the Department evaluated at the rate of $8.00 per vehicle 
(the total of the then quoted price of $5.50 for the instrument and $2.50, 
the estimated installation charges). Such evaluation did not, however, influence 
the award to the J. E. Owens Company, this bidder being low in his own right. 

As stated above, the trucks were delivered and placed in service on January 
28, 1936, wherefore installation of viscometers at this late date would appear 
of doubtful value. Advice is, therefore, requested whether the Department 
may accept the proffered total refund of $66.00 in compensation of the con- 
tractor’s deviation from the specifications. 


The obligation of the contractor was to deliver 66 trucks equipped 
with viscometers, which he failed to do. The trucks delivered were 
equipped with oil gauges furnished by the Ford Motor Co., which the 
contractor in his letter of February 5, 1936, referred to as “viscometer 
type” gauges and which, it developed, were not viscometers and would 
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not serve the purpose of the superior instrument. Immediately upon 
discovery of this fact the contractor was notified to furnish vis- 
cometers. The contractor stated in his letter of February 5, supra, 
that he wanted “to cooperate with the Department 100 percent and 
if it is your wish we will remove the gauges we had installed and 
replace them with a gauge that you may specify.” On February 13, 
1936, apparently after investigation by the Department as to the 
character of the oil gauges furnished and the conclusion that it would 
not comply with the specifications, the contractor was notified that 
viscometers must be installed, and instructed to advise the Depart- 
ment what arrangements would be made for installation of the in- 
struments. Instead of complying with these instructions immediately, 
your letter states that he wrote the Department on February 28, 
1936, that he had referred the matter to the engineering department 
of the Ford Motor Co. for an opinion as to whether the installation of 
the viscometer would affect the Ford Motor Co. guarantee. The 
opinion of the engineering department of the Ford Motor Co. was, 
of course, no concern of the Government at that time, nor is it mate- 
rial now. The contractor had undertaken to deliver trucks equipped 
with viscometers, and no exw post facto opinion of a third party or 
parties could vary his obligation in any measure. 

Whatever the reason, the fact remains that despite his protestation 
of 100 percent cooperation, followed by the positive demand by the 
Department that they be installed, the viscometers were not installed, 
and apparently it was not until October 9, 1936, more than 9 months 
after the trucks had been delivered, that the contractor offered a refund 
of $1 per truck by way of “our proposal to bring the matter to a 
settlement.” This proposal was based upon the alleged fact that 
the oil gauges furnished were listed and billed to the contractor at 
$3.75 each, which presumably included the cost of installation, while 
the viscometers requested by the Department “lists” at $4.75 at the 
time the offer was made. It is not suggested that this list price would 
include installation costs, which would be an additional item for 
consideration. 

You state that the quoted price of the viscometers at the time of 
award was $5.50 and that the estimated installation charge was $2.50, 
a total of $8 per vehicle. Accepting the estimated installation charge 
as correct, it is evident that the failure of the contractor to furnish 
the viscometers resulted in a saving to him of ($8-$3.75) $4.25 
per vehicle at the expense of the Government, rather than $1, the 
amount proffered in settlement. That is to say, the Government did 
not receive what the contract required and which would have cost the 
contractor an additional $4.25 to furnish. If payment to the con- 
tractor had not been erroneously made while the matter was in issue, 
it is to be presumed there would have been withheld pending installa- 
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tion of the viscometers, or by way of adjustment in contract price, 
an amount equivalent to the actual difference in the installed price 
between the instruments furnished and those required. That the 
field representative of the Soil Conservation Service erroneously 
certified the account for payment in the mistaken belief that the oil 
gauges furnished fulfilled the specifications, when in fact they did 
not, did not have any bearing on the contractor’s liability to the Gov- 
ernment. The principle is too well settled to require citation that 
money erroneously paid by officers or agents of the Government may 
be recovered. 

Moreover, a contractor cannot escape any part of his responsibility 
to the Government by indulging in evasive and dilatory tactics to 
avoid compliance with his contract, and then be permitted to fix the 
basis upon which he is “willing” to settle the Government’s claim 
against him. 

For the foregoing reasons you are informed that there would ap- 
pear no authority to compromise or settle the claim through payment 
by the contractor of $1 per vehicle. On the basis of the present 
record it would appear that the amount due the Government and for 
collection from J. E. Owens Co. is $4.25 per truck or $280.50. 

If the contractor fails or refuses to make settlement on such basis 
and remit the amount demanded, the matter should be referred to 
this Office, together with all relevant papers and an administrative 
recommendation, for consideration under the provisions of section 
305 of the Budget and Accounting Act of June 10, 1921, 42 Stat. 24. 

Your submission is answered accordingly. 


(A-84299) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—ERRONE- 
OUS PAYMENTS—GOVERNMENT LIABILITY WHERE VETERAN 
CONTRIBUTIVELY NEGLIGENT 


Where the unlawful payment of an adjusted service certificate on allegation 
of the veteran’s death was brought about by the initial action of the 
veteran in turning over to the impostor, whom he permitted to act for 
him, his discharge papers and pertinent correspondence, payment may not 
be made to the veteran of an additional amount equal to the portion of 
the previous payment not turned over to him by the impostor, notwith- 
standing the veteran was innocent of any intent to defraud the Govérn- 
ment. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 11, 1937: 


Your letter of February 24, 1937, is as follows: 


Adjusted service certificate no. 1188377 in the amount of $1,072.00, effective 
January 1, 1925, was issued to Charlie Johnson, A-1847799, on the security of 
which he obtained loans from this Administration which on March 11, 1931 
totaled $536.00, the full fifty per cent loan value of the certificate. 








1 
1 
1 
i 
4 
{ 


' 
| 
| 





838 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


On February 3, 1933, a letter was addressed to this Administration by the 
St. Petersburg, Florida office requesting the name of the designated beneficiary 
inasmuch as advice of the veteran’s death had been received. That office was 
advised accordingly, and informed that the necessary form for making appli- 
cation for adjusted compensation benefits had been forwarded to Miss Sahra 
Johnson, general delivery, Daytona, Florida, the beneficiary designated by the 
veteran. Upon receipt of a properly executed demand for payment and a certi- 
fied copy of the public record of death of one Charlie Johnson, an award was 
approved in favor of the beneficiary, and check no. 244081 dated March 29, 
= mt $489.37 was mailed to her at 240 Walnut Street, Daytona Beach, 

orida. 

Mr. Guy Hurd, chief of police, Daytona Beach, Florida, advised this Admin- 
istration on April 7, 1933 that Charlie Johnson, who served in Headquarters 
Company, 804 Pioneer Infantry, was still living and in custody, and requested 
to be informed whether the death claim of Charlie Johnson, 240 Walnut Street, 
was paid to Sahra Johnson, beneficiary. 

A stop payment order against the check was placed immediately. However, 
the Treasurer of the United States advised that the check for $489.37 had 
been paid on April 7, 1933. 

An investigation was instituted by the Federal Bureau of Investigation, 
Department of Justice, and disclosed the following facts: 

The veteran, Charlie Johnson, claimed that in the latter part of 1932 he 
sustained a broken arm, and was sent to a hospital where he met James E. 
Duncan whom he had known for a number of years. In the course of con- 
versation he informed Duncan of his service in the World War and the fact 
that he was holding an adjusted service certificate on which he had already 
borrowed the full fifty percent loan value. The veteran further claimed that 
Duncan informed him that he was entitled to more money which he, Dunean, 
would collect for him provided the veteran would be willing to give up half 
of the money he received. The veteran agreed to this arrangement, and turned 
over to Duncan his Army discharge certificate and correspondence he had re- 
ceived from the Veterans’ Administration. On April 4, 1933, the veteran claims 
that Duncan gave him $237.00, and requested him to leave town for a while, 
which he refused to do. Johnson stated that he was in no way aware of the 
fact that Duncan had intended to perpetrate a fraud against the Government, 
and that it was only after his arrest that he had been informed of the fact 
that Duncan had represented him to the Administration as dead, on the basis 
of a death certificate of a Charlie Johnson who had died at Clewiston, Florida. 

The veteran denied knowledge of a Sahra Johnson; however, he later re- 
tracted this denial when shown a photostatic copy of his application for 
adjusted compensation benefits. 

The investigation further disclosed that the demand for payment was notar- 
ized on February 27, 1933, by James E. Duncan. The handwriting was identical 
with that on the envelope used to forward the certified copy of the public 
record of the veteran’s death to this Administration. It was further determined 
that Sahra Johnson was in no way aware of the fraud perpetrated by James FE. 
Duncan, had not shared in the proceeds of the check mailed in her name, 
and was living at Mount Dora, Florida, on the date the check was mailed. The 
address 240 Walnut Street, Daytona Beach, Florida, proved to be the address 
of James E. Duncan. 

Miss Edith House, Assistant United States Attorney, authorized a complaint 
against Duncan, but it could not be decided whether the veteran, Charlie 
Johnson, should be handled as a defendant or as a witness against Duncan. 
James E. Duncan, alias “Doc” Duncan, was indicted on October 5, 1933 and 
charged with violation of section 35 of the Federal Criminal Code (section 80, 
title 18, U. S. Code). He was apprehended and tried on November 23, 1934. 
The trial resulted in the verdict of guilty, whereupon the defendant was 
sentenced to three years imprisonment. 

The impostor, James HE. Duncan, has not been identified as a veteran of 
the World War. 

It may be assumed that since the veteran was not indicted, it was believed 
that successful prosecution for implication in the fraud could not be sustained 
against him, and that therefore his value would be greater as a witness 
against Duncan than as a defendant. 

The veteran has now filed an application for settlement of his adjusted 
service certificate. It is requested that you advise this Administration as to 
whether the amount paid presumably to the beneficiary, less the $237.00 


ane: 





~~ @i gr: as & 


rs oF te D - el - ae 


“es t+ Bere We Bt = re 


we ec mete = £ 


so @ ov 


TTL 


FAITE 


2 Pe Se 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 839 


received by the veteran, may be removed as a charge against the veteran’s 
adjusted service certificate, and whether certification may be made to the 
Treasury fiscal office for the balance as provided by the Adjusted Compensation 
Payment Act, 1936. 


Aside from the criminal aspect of the case, the facts stated in 
your letter show that the unlawful payment to the impostor would 
not have been made had it not been for the initial action of the 
veteran in turning over his discharge papers and certain corre- 
spondence to the impostor and permitting the impostor to act for him. 
Even if it could be established that the veteran was innocent of any 
intent to defraud the Government, nevertheless his participation 
in the transaction was responsible for the unlawful payment, and 
in this connection it is well settled that where one of two innocent 
persons must bear a loss it will be imposed on the one who made 
the loss possible. 

The adjusted service certificate of the veteran should be regarded 
as paid, and, accordingly, settlement with him under the Adjusted 
Compensation Payment Act of 1936, is not authorized. 


(A-84312) 


APPROPRIATION AVAILABILITY—“SALARIES AND EXPENSES, CHIL- 
DREN’S BUREAU”—TRAVELING EXPENSES OF PRIVATE PERSONS 
PARTICIPATING IN OFFICIAL DISCUSSIONS 


The appropriation “Salaries and Expenses, Children’s Bureau”, 49 Stat. 1349, is 
available for payment of traveling expenses of persons required to come to 
Washington, D. C., for group discussion of matters pertaining to the official 
business of said Bureau, provided the request for attendance stipulates 
reimbursement for their expenses, notwithstanding the prohibitory provi- 
sions of Public Resolution No. 2 of February 2, 1935, 49 Stat. 19, as to such 
payments, the appropriation specifically providing for “expenses of attend- 
ance at meetings.” 


Acting Comptroller General Elliott to the Secretary of Labor, March 11, 1937: 
Your letter of March 1, 1937, is as follows: 


Your decision is requested as to whether the appropriation, “Salaries and 
Expenses, Children’s Bureau”, is available for payment of traveling expenses 
of persons who are cooperating with the Children’s Bureau of this Department 
in an advisory capacity in developing studies and standards with reference to 
the institutional care of juvenile delinquents. In most cases these persons are 
officials of State institutions for delinquent children. The Bureau desires to 
bring to Washington in the near future several of these consultants for group 
discussion of plans of work in the juvenile delinquency field. 

The appropriation “Salaries and Expenses, Children’s Bureau” provides, 
among other things, for “traveling expenses, including not to exceed $3,000 for 
expenses of attendance at meetings for the promotion of child welfare when in- 
curred on the written authority of the Secretary of Labor;”’, and the act cre- 
ating the Children’s Bureau directs it to “investigate and report upon all matters 
pertaining to the welfare of children and child life among all classes of our 


people. 

Earlier decisions of the Comptroller General to the Children’s Bureau in 
analogous cases have permitted the payment of travel expenses for persons 
cooperating in similar undertakings (4 C. G. 281; 8 C. G. 277). Accordingly, 
it has been the practice of the Children’s Bureau for several years to bring 
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individuals to Washington from time to time to confer with the Bureau with 
reference to problems arising in connection with its work. We shall appreciate 
your opinion as to whether this practice is affected in any way by Public Resolu- 
tion No. 2, approved February 2, 1935. 


Public Resolution No. 2 of February 2, 1935, 49 Stat. 19, pro- 
vides : 


That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying, 
or furnishing transportation to, any conventions or other form of assemblage 
or gathering to be held in the District of Columbia or elsewhere. This section 
shall not be construed to prohibit ‘the payment of expenses of any officer or 
employee of the Government in the discharge of his official duties. 


In view of the specific provision in the appropriation for expenses 
of attendance at meetings such appropriation would be available 
for the traveling expenses of persons required to come to Wash- 
ington for group discussion of matters pertaining to the official 
business of the Children’s Bureau provided the request for their 
attendance stipulates reimbursement for their expenses. 


(A-83685) 


CHECKS—DELIVERY—DIRECT TO PAYEES RATHER THAN THROUGH 
ADMINISTRATIVE OFFICES—INFORMATION FOR ADMINISTRATIVE 
RECORD KEEPING OF EXPENDITURES 


As a general rule, checks issued in payment of obligations of the United States 
should be delivered direct to the payees, and where the Washington, D. C., 
address of the payee is shown on the payee’s invoice, there is no authority 
for delivery of the check “in care of the National Railroad Adjustment 
Board at Chicago” as shown on the voucher which was not prepared by 
the payee, in order that an administrative record of payments could be 
maintained, there having been no request of the payee that the check be 
so delivered. 

Information necessary to the keeping of a correct administrative record of 
expenditures is provided through the furnishing to the administrative 
office of a schedule of disbursements, and sufnmary thereof, of the disburs- 
ing officer concerned, with changes, voucher numbers, differences in amounts 
of administrative approval and actual disbursements, etc., appropriately 
shown thereon, in addition to notices of exception in case of suspension 
or disallowance by the General Accounting Office and a preaudit difference 
statement in case of vouchers not certified for payment, and as such infor- 
mation has been furnished the National Mediation Board authorized by law 
to make expenditures for the execution of functions vested in the National 
Railroad Adjustment Board, there appears no necessity for the furnishing 
thereof to the latter Board through the medium of checks mailed in their 
care. 


Acting Comptroller General Elliott to the Chairman, National Mediation 
Board, March 12, 1937: 


There has been resubmitted to this Office for audit before payment 
a voucher in favor of R. P. Andrews Paper Co. in the amount of 
$31.74, originally submitted on National Railroad Adjustment Board 
Schedule No. 55, covering four Sheaffer’s fountain pen desk sets 
furnished the Adjustment Board, November 9, 1936. 
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Inasmuch as the voucher indicated the payee’s address as “National 
Railroad Adjustment Board, 2000 Consumers Building, Chicago, 
Ill.”, it was returned by this Office on January 15, 1937, for correction 
to show the local address of the payee so the check issued in pay- 
ment could be sent direct to the payee. When resubmitted, the 
voucher was accompanied by a letter dated January 23, 1937, from 
the administrative officer of the National Railroad Adjustment Board 
to the secretary of the National Mediation Board, as follows: 


Receipt is acknowledged of preaudit difference statement from the General 
Accounting Office regarding voucher in favor of the R. P. Andrews Paper Co. 
in the amount of $31.74, which voucher was returned without certification for 
the following reason: 

“Voucher should be corrected to show local address of payee so that check 
issued in payment may be delivered directly to payee named on the voucher.” 

You will recall that when this office was first established vouchers were pre- 
pared to show the name and address of the payee and the checks were for- 
warded direct to the payee by the disbursing officer. The main objection to the 
check going direct to the payee was that this office could not keep a correct 
record of expenditures for the reason that in numbers of instances the check 
was drawn in an amount for more or less than was shown on the approved 
voucher. This was particularly true of cases in which discounts were involved 
and we were never sure of the amount of final settlement. In addition, there 
was occasionally a disallowance by the General Accounting Office of which we 
never received information. Under that system we would frequently receive 
inquiries from concerns, from which purchases had been made, as to the non- 
receipt of checks and we had no method of knowing whether or not a check 
had been issued without requesting the information from the disbursing officer. 

During this time repeated requests had been made that all checks covering 
payment of expenses of the National Railroad Adjustment Board be forwarded 
to the Board for appropriate distribution, but, for some reason, the requests 
were not granted. In order that proper record could be kept of payments, it 
was suggested that we give all addresses in care of this Board, which would 
insure the checks being mailed accordingly. While this was some improvement 
over the former system, it has not been entirely satisfactory, for it is necessary 
to request the payees to furnish the voucher number, date of payment, and 
amount when the checks are forwarded, though in some instances several checks 
are received in an envelope addressed to the Board, which is believed to be the 
most desirable practice. 

In this connection reference is made to letter from the General Accounting 
Office signed by E. W. Bell, Chief Audit Division, symbols A-CSF—Adm, dated 
December 23, 1936, outlining the practice to be followed in the submission of 
vouchers covering reclaim and supplemental items, a copy of which letter you 
forwarded with yours dated December 29, 1936. In this letter the General 
Accounting Office states that they desire on such vouchers a reference to the 
disbursing officer’s name, disbursing officer’s symbol number, disbursing officer's 
voucher number, and date of payment of the basic voucher. In addition, they 
desire similar information in all cases where more than one travel voucher is 
submitted by the traveler covering a complete trip or trips while away from his 
official station. Attention is invited to the fact that the only means we have 
of obtaining the information outlined above is from the check issued by the 
disbursing officer, and if the method outlined on the preandit difference state- 
ment must be followed, it appears that it will be necessary for us to obtain the 
information in each instance from the disbursing officer. 

In order that we may have a definite policy of procedure, it is requested 
that you ascertain and advise whether or not we may continue showing ad- 
dresses of payees in care of the National Railroad Adjustment Board or whether 
the information required by the preaudit difference statement, a copy of which 
is attached hereto for ready reference, must be followed and, if the latter, how 
we may obtain information to keep proper records of expenditures and for 
appropriate reference to previous vouchers when necessary. 
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As a general rule, checks issued in payment of obligations of the 
United States should be delivered direct to the payees. The reason 
for this is that in time it may become important to show that the 
check was delivered to and received by the person entitled to pay- 
ment, particularly if the indorsement or negotiation of the check 
should come into question. In the present instance the payee’s ad- 
dress appears on its invoice as First and H Streets SE., Wash- 
ington, D. C.; the voucher showing the payee’s address in care of the 
National Railroad Adjustment Board at Chicago, Ill., was not exe- 
cuted by the payee; and there is of record here no request of the 
payee that the check in payment of the voucher be sent in care of the 
Adjustment Board. In such circumstances there is no authority for 
delivery of the check otherwise than direct to the payee at its bona 
fide address appearing on the invoice. 

With reference to the stated difficulties of the Adjustment Board 
in keeping a correct record of expenditures, in obtaining information 
of disallowances by this office, and in making appropriate references 
to previous vouchers when necessary, General Regulations No. 72, 
dated June 21, 1929, 8 Comp. Gen. 706, provides in paragraph 1 (b) 
and (d) that standard form no, 1064, schedule of disbursements, shall 
be completed by the disbursing officer at the time of payment of the 
vouchers and that a copy thereof shall be returned to the administra- 
tive bureau or office together with a copy of standard form no. 1065, 
summary statement of disbursements, as an advice of payment. 
Paragraph 1 (c) of said regulations provides that changes made by 
the disbursing officer shall be shown on all copies of the schedule of 
disbursements in red ink. As completed by the disbursing officer, the 
schedule of disbursements will show all the information required by 
the Adjustment Board as to the disbursing officer’s name and symbol 
number, the disbursing officer’s voucher number, and the amount and 
date of the payment, including information as to any difference be- 
tween the amount approved by the administrative office for payment 
and the amount actually paid by the disbursing officer. 

It may be stated, also, that a copy of General Accounting Office 
Form No. 2084, notice of exception, is furnished to the administrative 
office concerned in connection with each suspension or disallowance 
made by this office in the accounts of a disbursing officer; and in the 
case of preaudit vouchers not certified by this office for payment, a 
preaudit difference statement is returned to the administrative office 
with the voucher. 

It appears that copies of schedules of disbursements and of any 
notices of exceptions which may have been issued, and original pre- 
audit difference statements in connection with disbursements or pro- 
posed disbursements for the National Railroad Adjustment Board 
have been furnished to the National Mediation Board, which is au- 
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thorized by law to make expenditures necessary for the execution of 
the functions vested in the Adjustment Board. Accordingly, the in- 
formation required by the National Railroad Adjustment Board 
should be of record in the office of your Board, and the method by 
which it may be made available to the Adjustment Board would 
appear to be an administrative matter for arrangement between the 
two boards. In any event, it appears that such information may be 
obtained by the Adjustment Board without the need for delivery of 
checks in its care. Any checks which heretofore may have been so 
delivered and for any reason cannot be delivered to the payees should 
be forwarded to this office for safe keeping and lawful disposition in 
accordance with the provisions of Bulletin No. 3, May 19, 1923, 2 
Comp. Gen. 829, as revised by Supplement No. 1, August 16, 1927, 
7 Comp. Gen. 846. 

The voucher here in question will be returned through the usual 
channels certified for payment, if otherwise correct, provided the 
check in payment be sent direct to the payee at its bona fide address 
appearing on the invoice attached to the voucher. 


(A-83862) 


APPROPRIATIONS—AVAILABILITY BEYOND FISCAL YEAR—PURCHASE 
AND TRANSPORTATION OF SUPPLIES IN DIFFERENT FISCAL 
YEARS 


The general rule that charges for transportation of Government supplies pur- 
chased f. 0. b. place of manufacture are not chargeable to the appropria- 
tion for the fiscal year in which the supplies were purchased if the trans- 
portation is performed in a subsequent fiscal year and the contract of 
transportation is separate from the contract of purchase, is applicable to 
the automatically recurring fiscal year appropriations made by section 32 
of the act of August 24, 1935, 49 Stat. 774. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 12, 
1937: 


There have been presented to this office for audit before payment 
the following transportation bills: Gulf, Colorado & Santa Fe Rail- 
way Co., no. F-1825 for $653.48 and no. F-1815 for $561.71; Sea- 
board Airline Railway, no. AD-70-10 for $261.43; and Chicago, 
Rock Island & Gulf Railway, no. 200170 for $495.83; in connection 
with which bills a question has been raised regarding the proper 
fiscal-year appropriation to be charged therewith. 

All of the services covered by the above bills were rendered in 
the fiscal year 1937. The appropriation sought to be charged on 
the vouchers covering said bills is “1262100—Exportation and Do- 
mestic Consumption of Agricultural Commodities; Department of 
Agriculture, 1936.” The reason for the proposed charging of the 
1936 fiscal-year appropriation appears to be that the purchases of 
the supplies were accomplished during the fiscal year 1936. 
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It is the established rule in regard to the use of fiscal-year appro- 
priations for transportation charges that where supplies are pur- 
chased f. 0. b. place of manufacture, and transportation is not 
ordered or accomplished until the following fiscal year, the trans- 
portation costs are not chargeable to the appropriation for the fiscal 
year in which the supplies were purchased, but to the appropriation 
for the fiscal year in which the transportation was performed—the 
contract of transportation being separate from the contract of pur- 
chase. 22 Comp. Dec. 349; 1 Comp. Gen. 655; also, A-44780, October 
8, 1932. The appropriation in question here was made by section 32 
of the act of August 24, 1935, 49 Stat. 774, which provides, in part: 


There is hereby appropriated for each fiscal year beginning with the fiscal 
year ending June 30, 1936, an amount equal to 30 per centum of the gross re- 
ceipts from duties collected under the customs laws during the period January 
1 to December 31, both inclusive, preceding the beginning of each such fiscal 
year. * 


It is apparent that the appropriations thus made are fiscal-year 
appropriations and subject to accounting as such. 

Since the contract of shipment in each case here involved is sepa- 
rate and apart from the contract of purchase of the supplies there 
appears no reason why the rule above stated should not be applied. 
Accordingly, these particular bills will be certified for payment 
under the appropriation for the fiscal year 1937, and future vouchers 
of this nature should be prepared so as to show the proper fiscal-year 
appropriation for charging. 


A-84227 ° 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—LOANS 
BASED ON VETERANS’ FALSE CLAIMS—INTEREST CHARGES AND 
FORFEITURE OF BALANCE DUE 


Where there was issued to a veteran a corrected adjusted service certificate 
without requirement of indemnity bond, upon his allegation of nonreceipt 
of the certificate representing the original award, and loans are obtained 
by the veteran on both certificates, there is a failure of collateral for the 
loan granted on the security of the original award and interest should be 
charged on said loan until the loss sustained by the Government has been 
repaid, the baJance due the veteran on the certificate issued under the 
corrected award to be applied in reduction of his indebtedness thus 
incurred. 

Where there was issued to a veteran a duplicate adjusted service certificate 
upon his allegation of nonreceipt of the original, and loans are obtained 
by the veteran on both certificates, there is a failure of collateral for the 
loan granted on the security of the criginal certificate and interest should 
be charged on said loan until settlement is made under the veteran’s appli- 
cation for the balance due, the indebtedness thus arrived at to be deducted 
from said balance and the remainder, if any, paid to the veteran, the 
false statement and claim of the veteran in connection with the dual loan 
not being such fraud as to require a forfeiture thereof in the absence of a 
specific statutory authority in this regard, but a matter for the Depart- 
ment of Justice as to whether there is involved a crime. 
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Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 12, 1937: 


Your letter of February 24, 1937, is as follows: 


On December 26, 1924, the War Department certified an adjusted service 
credit to the Veterans’ Administration in the case of Lowell Mason, A—2896725, 
which formed the basis of an adjusted service certificate no. 1582464, issued 
to him by the Veterans’ Administration, in the amount of $1,159.00 effective 
January 1, 1925. The certificate was mailed to him on March 17, 1925, at 
361 Sterling Place, Brooklyn, New York, the address furnished on his appli- 
cation (form WWC-1). 

On November 28, 1930, the War Department received a second application 
from the veteran which was forwarded to this Administration as a duplicate 
of the original application. The veteran claimed that the second application 
was the only one ever filed by him. However, the signatures, fingerprints and 
identifying information appearing on both applications appeared to be identical. 

In May, 1931, the veteran executed form 6920, affidavit—submitted as evi- 
dence of loss, destruction, or defacement of adjusted service certificate, in which 
he stated that the original adjusted service certificate no. 1582464, had not been 
received by him. The original certificate was cancelled on the records and a 
new certificate no. 3690672, issued on July 3, 1931, in the amount of $840.00 
without the requirement of an indemnity bond. The amount of the adjusted 
service certificate was reduced pursuant to a recertification of the amount of 
the veterans’ adjusted service credit to correct an error in the original certifi- 
cation. ; 

On July 8, 1931, the new certificate no. 3690672 was accepted by the office of 
this administration at New York as security for a loan in the amount of $420.00. 
Check no. 413115 under symbol no. 99138, issued by Don Iler, former disbursing 
officer, was mailed to the veteran on that date at 119 West 57th Street, room 
808, New York, New York. On December 16, 1935, the original adjusted service 
certificate no. 1582464 was accepted by the office of this administration at New- 
ington, Connecticut, for a loan in the amount of $579.50. Check no. 5209, symbol 
no. 89892, issued by G. F. Allen, was mailed to the veteran on that date at c/o 
Hemphill-Noyes & Company, 872 Main Street, Bridgeport, Connecticut. Signa- 
tures of the veteran appearing on both veteran’s notes (form 1185) are unmis- 
takably the same as other signatures of the veteran in the files of the Veterans’ 
Administration. 

An application (form 1701) was executed by the veteran and forwarded to 
the office of this administration at Newington, Connecticut, for settlement of his 
original certificate no. 1582464 under the Adjusted Compensation Payment Act, 
1936. Settlement of this certificate, however, was not certified to the Treasury 
Department due to the fact it had been discovered that loans had been nego- 
tiated on both certificates in time to prevent the certification. The case was 
submitted to the Department of Justice for prosecution of the veteran for vio- 
lation of title 18, U. S. C. A, section 80. The United States Attorney for the 
District of Connecticut, from conclusions drawn from his investigation of the 
case, decided not to prosecute and advised that it was believed the veteran 
would make full restitution. 

The Comptroller General in his decision no. A-72913, dated May 5, 1986, in 
the case of James C. Carr, A—1201253, held as follows: “* * * the rule has 
been adopted of charging interest on the amount of the loan until paid on the 
basis that the notes upon which the loans were made constitute binding con- 
tracts upon the veterans, irrespective of the cancellation of the adjusted service 
certificate given as collateral security therefor. * * * Failure of the collat- 
eral given to secure the note, namely, the adjusted service certificate did not 
affect the validity of the agreement (the note) of the veteran to pay interest 
on borrowed money. Nothing appears in the Adjusted Compensation Payment 
Act of 1936, Public No. 425, to justify any modification in the stated rule.” 

There are respectfully submitted for consideration and decision the following 
questions: 

1. Is there failure of collateral for the loan granted on the security of the 
original certificate no. 1582464? 

2. May interest be charged on the loan made on the original certificate of 
$579.50 until the amount of the loss sustained by the Government on account of 
the negotiation of both certificates has been repaid? 

3. Would it be proper to apply the unpaid balance on the duplicate certificate 
no. 3690672 as a set-off against the veteran’s total indebtedness? 
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If there is failure of collateral in this case and set-off is proper, your decision 
is desired as to whether or not the following method of computing the veteran’s 
indebtedness is proper. 


NE ltt den elem ccntebe teeninie aim aptieniniereeteecine ces $579. 50 
Accrued interest at the rate of 344% December 16, 1935 (date of the 
Sou, 0 Gamaney Bey Geet ee a 21. 97 


Total indebtedness on January 15, 1987, on loan secured by orig- 
A MO han tect ee et tet eriben hes eee stato eenehinee 601. 47 
(Interest, added to the principal yearly on the anniversary date 
of the loan, will continue to accrue to date of repayment.) 


Face value of duplicate certificate__....__._._..__.__._.._________ $840. 00 
Loan on duplicate certificate $420 plus interest at the rate of 
344%, July 8, 1931, to September 30, 1931__--_____________ 423. 35 
——__ 416. 65 
Ne ec enn ne ee eer nindet 184. 82 


In the case of Hdward H. Pesh, A-2285106, adjusted service certificate no. 
437972, in the amount of $230.00, was issued effective January 1, 1925, pursuant 
to certification of adjusted service credit from the War Department. The rec- 
ords show that this certificate was mailed to the veteran on January 1, 1925, 
at 350 35th Street, Ogden, Utah. In January 1928, the veteran completed form 
6920, affidavit—submitted as evidence of loss, destruction or defacement of 
adjusted service certificate, in which he stated that he had never received 
adjusted service certificate no. 487972. 

On March 5, 1928, duplicate adjusted service certificate no. 3323535 was 
issued and mailed to the veteran on that date to Corinne, Utah. On May 9, 
1928, the duplicate certificate no. 3323535 was pledged as collateral security for 
loan with the office of this administration at Salt Lake City, Utah, covered by 
check no. 2914, symbol 99149, in the amount of $27.00, dated May 9, 1928, which 
was mailed to the veteran at Corinne, Utah. On June 5, 1931, the veteran 
applied for a loan on the security of his original adjusted service certificate no. 
437972 at the same station on which date check no. 18405, symbol 99149, in the 
amount of $115.00 was mailed to him at route no. 1, Corinne, Utah. Ar appli- 
cation (form 1701) was filed with the office at Salt Lake City for settlement of 
the original certificate no. 437972. 

In checking the application against the files, discovery was made that both 
adjusted service certificates had been negotiated for loans and settlement of 
the original certificate was not certified. 

There are respectfully submitted for your consideration and decision the 
following questions. 

1. Is there failure of collateral for the loan granted on the security of the 
original certificate no. 437972? 

2. May interest be charged on the loan of $115: 00 made on the original certifi- 
cate until settlement is made on the duplicate certificate? 

3. Should the forfeiture provisions of section 172 of the Judicial Code (title 
28, U. 8S. C., 279) be invoked (or if not applicable, is there any other provision 
of law to be invoked) as regards payment of the unpaid balance because of the 
veteran’s false claims against the Government, to wit, his presentation of the 
false affidavit in applying for the duplicate certificate and his presentation for 
payment of a veteran’s note (form 1185) and application (form 1701)? 

If there is failure of collateral in this case and set-off.is proper, your deci- 
sion is desired as to whether or not the following method of computing the 
veteran's indebtedness is proper. 


Face value of duplicate certificate_._.........._.___-.-.-_____-___-__-_ $230. 00 
Loan on duplicate certificate__..._..__..__-_-.------..----~.--- $27. 00 
Interest from May 9, 1928, to September 30, 1931_.....__.-_____- 5. 73 
Tagen ont orteiein) -wertiienten sss a 115. 00 
Interest from June 5, 1931, to January 15, 1987___.__-_-_____--_- 26. 03 


{Interest on this loan to be computed to date of settlement on 
the certificate.) 
Total amount of liens against duplicate certificate for both loans 
ae)0G Gameney 15; 200 Wiii ns 173. 76 


Balance due veteran in settlement, January 15, 1937, unless the 
a acanieacigremiereneeniniidiands 56. 24 
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In view of the fact that a number of similar cases are being held in abey- 
ance, your early consideration and decision of the questions submitted herein 
will be appreciated. 

Referring to the case of Lowell Mason, all three questions are an- 
swered in the affirmative, and the method of computation of the vet- 
eran’s indebtedness as indicated in your letter is correct. 

Referring to the case of Edward H. Pesh, questions one and two 
are answered in the affirmative, and the method of computation of 
the veteran’s account as stated in your letter is correct. With respect 
to question 3, it may be stated that while it has been, under certain 
circumstances, that the fraudulent presentation of a claim against 
the Government for a greater amount than is due vitiates and de- 
stroys claimant’s right in the entire claim (see 14 Comp. Gen. 150 
and cases therein cited), such rule is not for application in stating a 
veteran’s account based upon an adjusted service certificate lawfully 
issued to him. The fraud here did not go in the securing of the cer- 
tificate, but rather in the loans by which he obtained money in excess 
of the amount lawfully due under the certificate at the particular 
time. There are no provisions of the World War Adjusted Com- 
pensation Act, as amended, or the Adjusted Compensation Payment 
Act of 1936 which declare that an adjusted service certificate shall 
be void by reason of an attempt by the veteran to secure greater 
benefits under the law than those to which he is entitled. His crime, 
if any, for which the statute fixes the punishment, is a matter for 
the consideration of the Department of Justice, but the crime does 
not void the certificate properly issued under the law. See sections 
702 and 704 of the World War Adjusted Compensation Act, as 
amended, 45 Stat. 949 and 44 Stat. 830, and, also, section 10 of the 
Adjusted Compensation Payment Act, 1936, 49 Stat. 1102. The cer- 
tificate constitutes a property right and serves as a security to the 
Government for any amount not in excess of its face value lawfully 
or unlawfully paid to the veteran under the statute. 

Accordingly, there appears no authority in the Veterans’ Admin- 
istration to cause a forfeiture of the balance due under the certifi- 
cate, and question 3 relating to the case of Edward H. Pesh is 
answered in the negative. 


(A-83717) 


MILEAGE—ARMY OFFICERS—ADDITIONAL TEMPORARY DUTY IN- 
VOLVING TRAVEL BY GOVERNMENT TRANSPORTATION AND 
INCONSIDERABLE DISTANCES 


An Army officer assigned to temporary duty at a particular place away from 
his place of usual duty for the performance of duty not incident to his 
regularly assigned duties, is entitled to mileage for travel involved notwith- 
standing the travel was performed by Government automobile and was 
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completed during the business hours of the same day. Cases disallowing 
mileage for travel by Government automobile, completed during the busi- 
hours of the same day, distinguished. 


Acting Comptroller General Elliott to Maj. E. M. Foster, United States Army, 
March 13, 1937: 


There has been received by third indorsement of The Adjutant 
General, February 9, 1937, your undated letter requesting advance 
decision whether you are authorized to make payment on a voucher 
transmitted therewith stated in favor of Maj. Heston R. Cole, Corps 
of Engineers, United States Army, in the amount of $5.20, covering 
mileage for travel performed from Norfolk, Va., to Fort Monroe, 
Va., and return, making the round trip of 26 miles on each of 
the days of November 16, 18, 20, and 24, 1936, using Government 
automobile as transportation. 


Paragraph 28, Special Orders No. 247, Headquarters, Third Corps 
Area, Baltimore, Md., dated September 30, 1936, directed that— 


Under the provisions of paragraph 27 AR 605-5, a board of officers is 
appointed to meet at the station indicated below, at 9 a. m., on the dates as 
set forth in Circular No. 50, War Department, 1936, (physical examination 
and part I, November 16, 1986; part II, November 18, 1936, and professional, 
November 20, 1936), for the purpose of conducting the final examination of 
eandidates for appointment as second lieutenants, Corps of Engineers, Regular 
Army: 


DETAIL FOR THE BOARDS 


Fort Monroe, Va.: 


Major Sam F. Parker, M. C., Fort Monroe, Va. 

Major Heston R. Cole, C. E., Post Office and Court House, Norfolk, Va. 
Captain Ray E. Dingeman, 5ist C. A., Fort Monroe, Va. 

First Lieut. Olaf H. Kyster, Jr., 52nd C. A., Fort Monroe, Va. 


Such travel as is necessary in the case of Major Cole from Norfolk, Va., 


to Fort Monroe, Va., and return, is necessary in the military service and 
chargeable to FD 1453 P 123-0620 A 085-7. j 


Section 12 of the act of June 10, 1922, 42 Stat. 631, as amended 
by the act of June 1, 1926, 44 Stat. 680, provides: 


That officers of any of the services mentioned in the title of this act, when 
traveling under competent orders without troops, shall receive a mileage 
allowance at the rate of 8 cents per mile, distance to be computed by the 
shortest usually traveled route and existing laws providing * * * for 
deduction to be made from mileage accounts when transportation is furnished 
by the United States, are hereby made applicable to all the services mentioned 
in the title of this act, but in cases when orders are given for travel to be 
performed repeatedly between two or more places in the same vicinity, as 
determined by the head of the executive department concerned, he may, in his 
discretion, direct that actual and necessary expenses only be allowed. * * 


The act of June 12, 1906, 34 Stat. 246, provides for the deduction 
of 3 cents per mile in the settlement of an officer’s mileage account 
for transportation furnished. These provisions in the mileage laws 
have continued substantially the same for many years. It would 
appear, however, by the submission of the instant case, and the cita- 
tion, by the Chief of Finance, of certain claims settlements and 
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recent decisions and his comments in connection therewith that there 
is some confusion as to the application of the statute where travel 
was performed by means of a Government automobile and was 
completed the same day. 

Generally, it may be observed that decisions are to the effect that: 
First, where the duty assigned is possible of performance only by 
movement, notwithstanding movement in the nature of travel may be 
involved, it has been uniformly held that payment of mileage is not 
authorized. 19 Comp. Dec. 17; 26 id. 81, and 226; 1 Comp. Gen. 461. 
Second, where travel is involved in the performance of the officer’s 
usual duties in the district to which assigned where the distance is 
inconsiderable, Government transportation is provided for the per- 
formance of the assigned duty and the absence from the station is 
during the ordinary business hours of the day, payment of mileage 
is not authorized. 4 Comp. Dec. 86; 25 id. 575; 1 Comp. Gen. 629. 
Third, where an officer is assigned temporary duty at a particular 
place away from the place where his usual duties are performed, 
for the performance of additional specified duties, not incident to 
his regularly assigned duties, the statute authorizes payment of 
mileage. 27 Comp. Dec. 722, and decisions cited. 

In the case of Col. Lonia Farrell, to which reference was made, 
considered in decision A-74361, June 1, 1936, it was held that mileage 
was not payable where the facts showed the performance of routine 
duties within the district to which assigned, that travel was per- 
formed by Government automobile from Fort George Wright, Wash., 
to C. C. C. Camp BR-48 and return during the ordinary business 
hours of the day, under orders directing an administrative and 
sanitary inspection. Specific reference was made therein to the 
controlling decisions. 

Other cases referred to involved claims settlements, in connection 
with which no reviews have been requested. The reference to these 
cases necessitates no review of them and the facts in such cases are 
here set out merely to show the applicable rules. The case of Major 
Wentworth Moss, settlement no. 0396263, April 4, 1936, involved the 
performance of routine duty within the district to which assigned, 
Government automobile and chauffeur were furnished and the com- 
manding officer directing the travel made a determination in the 
orders that the officer would be put to no expense by the performance 
of the travel and directed that payment of mileage was not author- 
ized. This settlement was made prior to the decision A~79048, 
August 19, 1936, 16 Comp. Gen. 154, covering a similar claim, and 
such claims settlement, which may have been improvidently made, 
is not authority for the allowance of mileage, in unsettled claims with 
the same state of facts. The claim of Major General Gibbins, The 
Quartermaster General, for mileage for travel performed from 

1184™—37——54 
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Washington, D. C., to Baltimore, Md., under orders from the Secre- 
tary of War directing the performance of temporary duty at Balti- 
more for the purpose of inspecting a site for national cemetery facili- 
ties, and upon completion of the assigned duty to return to his proper 
station. This claim was allowed under the third condition above 
and in accord with 27 Comp. Dec. 722. The claim of Col. Karl 
Truesdell, for mileage covering travel performed from Fort Hum- 
phreys, Va., to Warrenton, Va., thence to The Plains, Va., thence 
return to Fort Humphreys, Va., for duty in connection with the 
Army War College Field Exercise, F. Y. 1936, which is referred 
to as unsettled, was disallowed by settlement no. 0600695, dated 
September 21, 1936. This travel, it would appear, falls within the 
rule covered by the first condition above, and is more specifically 
covered by A-32707, October 4, 1930, to the Secretary of the Navy. 

The decisions denying payment of mileage uniformly have been 
eases where the facts bring them within the first and second condi- 
tions herein set out, and where the facts bring the case within the 
third condition the decisions have uniformly allowed payment of 
mileage, notwithstanding the travel was performed by Government 
automobile, and was completed during the business hours of the same 
day. Giving application to such rule in the case of Major Cole, he 
is entitled to mileage, and, if otherwise correct, payment may be 
made on the voucher which is returned. 


(A-84180) 


‘TRAVELING EXPENSES—ATTENDANCE AT MEETINGS WITHOUT 
PROPER SHOWING OF AUTHORITY—AVAILABILITY OF EMERGENCY 
RELIEF APPROPRIATION ACT FUNDS 


Payment of commuted subsistence expenses to a Resettlement Administration 
employee while in attendance at meetings convened for poultry production 
and improvement purposes is unauthorized where neither the specific 
authorization for attendance, nor evidence of the authority of the officer 
alleged to have given same is furnished, funds appropriated by the Emer- 
gency Relief Appropriation Act of 1935, 49 Stat. 117, being available for 
expenses of attendance at meetings only “when specifically authorized.” 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 
13, 1937: 


There has been resubmitted to this office for preaudit, voucher 
no. 8161 in favor of B. B. Curtis, assistant district supervisor, Re- 
settlement Administration for $38, per diem for the period August 
21 to 30, 1936, while away from his headquarters at Minot, N. Dak., 
and attending meetings relative to various phases of poultry produc- 
tion at Jamestown and Fargo, N. Dak. 

When originally submitted for preaudit the voucher was returned 
without certification for the reason that in the absence of specific 
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authority for attending the meeting at Jamestown on August 22, 1936, 
the expenses thereby incurred were not allowable and as to the meet- 
ings attended at Fargo August 23 to 29, 1936, further explanation 
was required as to the nature thereof showing Mr. Curtis’ status while 
attending and the interest of the Government in such attendance. 

Mr. Curtis informed the assistant regional director, Lincoln, Nebr., 
under date of January 16, 1937, that he was given specific authority 
by H. R. Wood, State director for North Dakota, to attend the meeting 
at Jamestown at which the national poultry improvement plan was 
discussed and that the meetings at Fargo, N. Dak., were in the nature 
of a school which took up many phases of poultry production. Mr. 
Curtis states that as a result of such attendance at Fargo he passed 
an examination qualifying him as a flock inspector, paying the license 
fee from his own funds and was thereby enabled to do selecting work 
free of charge for Resettlement Administration clients. 

As to the attendance at Fargo, it may be stated that if it was for 
the purpose of Mr. Curtis qualifying for his position with the Re- 
settlement Administration the expenses incident thereto are personal 
expenses to be borne by him rather than chargeable to public funds. 
On the other hand, if the official duties of the position of Mr. Curtis 
did not require him to be a licensed poultry inspector it is not under- 
stood upon what basis it is proposed to charge public funds for 
expenses incurred by him in acquiring such a status. 

Aside from the foregoing it does not appear from the record that 
Mr. Curtis was specifically authorized as required by law to attend 
the meetings in question either at Jamestown or at Fargo. While 
section 3 of the Emergency Relief Appropriation Act of 1935 (49 
Stat. 117) provides that the President may authorize expenditures 
for travel expense including the expense of attendance at meetings 
“when specifically authorized”, and in the Executive order of April 
80, 1935 (no. 7027) establishing the Resettlement Administration it 
is provided that in the performance of his duties and functions the 
Administrator is authorized to employ the services and means men- 
tioned in said section 3, the only showing as to specific authority given 
Mr. Curtis to attend these meetings as required by law is a statement 
by him that he was given specific authority to attend the meeting 
at Jamestown by H. R. Wood, the State director. The evidence of 
such authority has not been furnished and there has been no show- 
ing that Mr. Wood had authority to authorize the incurring of ex- 
penses incident to attendance at meetings such as involved in the 
present matter. 

In the circumstances upon the present record no payment is author- 
ized on the voucher in question and it will be retained in the files 
of this office. 
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TRAVELING EXPENSES—FIRST DUTY STATION—APPOINTMENTS FOR 
DUTY WITH PUERTO RICO RECONSTRUCTION ADMINISTRATION IN 
PUERTO RICO 


An employee appointed for duty with the Puerto Rico Reconstruction Adminis- 
tration at the maximum salary of the grade in which the position was 
classified may not be reimbursed traveling expenses incurred in reporting 
to Puerto Rico, his first duty station, notwithstanding the payment of 
such expenses was considered by the administrative office as a part of 
the consideration for his services, Executive Order No. 6746, dated June 
21, 1934, applicable to said Administration, having limited the compensation 
payable for positions required to be classified thereunder. 


Acting Comptroller General Elliott to the Administrator, Puerto Rico Recon- 
struction Administration, March 15, 1937: 


Your letter of February 19, 1987, is as follows: 


There is returned for further consideration the reimbursement expense 
voucher of Felix E. Tristani, covering the period June 23 to 28, 1986. It is 
requested that in connection with this case that notice be taken of the follow- 
ing facts and statements bearing upon the administrative determination to 
the effect that the voucher is a proper charge against the funds of this Ad- 
ministration. 

The Puerto Rico Reconstruction Administration was created by Executive 
Order No. 7057, dated May 28, 1935, but the organization was not placed into 
actual operation until August 1935. At that time the question was raised 
as to the proper salary designations for the various classes of employment 
necessary for effective operation. There was considerable doubt at that time 
as to the classification to be used in fixing the grades and the salaries of the 
various employees. It will be noted that the above-mentioned Executive 
order declares that the Administrator may “appoint, without regard to the 
provisions of the civil service laws, such officers and employees, as may be 
necessary, to prescribe their duties and responsibilities, and without regard 
to the Classification Act of 1923, as amended, fix their compensation.” ‘The 
natural conclusion to be drawn therefrom is that no civil service examination 
should be required for the selection of personnel for the organization nor 
shall any other of the various rules and regulations of the Civil Service Com- 
mission bind and control the action of the Administrator in his selection of 
- officers and employees to perform the necessary duties of the Administration. 
Likewise a further deduction is that the salary necessarily required in order 
to secure the services of desired individuals may be fixed by agreement between 
the parties interested, taking into consideration the nature of the duties, the 
emergency nature of the organization, and the relative position of Puerto 
Rico to the mainland of the United States. 7 Comp. Gen. 203. 

Experienced employees were desired and necessary in order to place the 
authorized program into effective operation at the earliest practicable date. 
When negotiating for the services of such experienced personnel the subject 
of travel expenses to and from the island of Puerto Rico invariably arose in 
every instance. As can be seen, the. transportation cost in a regular case 
from Washington, D. C., to San Juan, P. R., and return, is close to $200. The 
individuals thus were and are unwilling to bear the expense themselves and 
otherwise would refuse the employment offered. Consequently such a con- 
sideration has played an important part in the negotiation for the services 
of prospective employees. In this case and others similar thereto, the Ad- 
ministration was guided by the provisions of the above-mentioned Executive 
order. Thus, as has previously been called to your attention, the payment of 
the expenses from Washington, D. C., to Puerto Rico were considered as a 
part of the consideration for the services of the employees and not as additional 
compensation in the “guise” of traveling expenses. 

In addition, it is stated in Executive Order No. 6746, dated June 21, 1934, 
that the various establishments operated in whole or in part from emergency 
funds shall, “unless otherwise specifically authorized by me”, classify the 
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positions of employees in accordance with the salary schedule there set forth 
“not in excess of those prescribed therein for the corresponding grades.” It 
was considered that the portion of Executive Order No. 7057, dated May 28, 
1935, giving authority to the Administrator to fix the salaries of employees 
of the Puerto Rico Reconstruction Administration, was not subject to the 
provisions of Executive Order No. 6746, in regard to the salary and corre- 
sponding grade designations therein tabulated. 

Under such an interpretation of the two Executive orders, when read 
together, there seemed to be no restriction upon the Administrator in the 
appointment and fixing of salaries of employees of the Puerto Rico Recon- 
struction Administration, other than those contained in section 3, paragraph 
2, of the Emergency Relief Act of 1935, Public Resolution No. 11, 74th Congress. 
It was thus considered that the Administrator was free to determine the 
duties, salary standards, and compensation of employees engaged to carry 
out the provisions of Executive Order No. 7057. Therefore, such contracts 
of employment as were deemed necessary and expedient by the Administrator 
seemed to be authorized, subject, however, to the provisions of Executive 
Order No. 7070, dated June 12, 1935. 

With that understanding, in the determination of salary graduations to be 
used for classifying the employees of the Administration, the standards of the 
Civil Service Commission were recognized and utilized wherever possible. 
Though not governed by the provisions of 42 Stat. 1490 (1923), 5 U. 8S. © 
666 (1935), to the effect that appointments shall be made “at the minimum 
rate of the appropriate grade or class thereof”, the salaries of the employees 
were fixed closely in conformity with the compensation schedule established 
by 42 Stat. 1491 (1923), as amended by 43 Stat. 669 (1924), 45 Stat. 77 
(1928), and 46 Stat. 1003 (1930), 5 U. S. C. 673 (1935). The duties corre- 
sponding to those there set forth were used as much as possible as a guide 
in prescribing the classification of employees of the Administration as well 
as the salaries thereof, within the designated salary range there set forth. 

Since the major portion of the employees of the Administration do not 
possess a civil service standing, the grade designations fixed in the Classifica- 
tion Act of 1923 were not used; but, for convenience, and in order to avoid 
confusion, the symbol “EO” was used to indicate the grade fixed for the 
corresponding classification of the Civil Service Commission. 

In view of the authority understood to have been vested in the Administrator 
by Executive Order No. 7057, in connection with the power to fix the salaries 
of employees of this Administration, if such power is not found to be justified, 
that since Mr. Tristani, as well as others, was not at fault and as the action 
taken in such cases was exercised in good faith by this Administration, that 
the voucher be certified in the amount claimed, with the understanding that 
the decision will govern in all future like transactions. 8 Comp. Gen. 317. 


Executive Order No. 6746, dated June 21, 1934, required— 


* * * heads of existing emergency agencies and of those hereafter created 


and (except the heads of executive departments and independent establish- 
ments) the heads of all other agencies operated in whole or in part from 
emergency funds, the compensation of the employees of which may be fixed 
without regard to the Classification Act of 1923, as amended, shall, unless 
otherwise specifically authorized by me, classify the positions of the employees 
of their respective agencies now in the service or hereafter appointed in 
accordance with the following salary schedule and adjust and fix the rates 
of compensation therefor at amounts not in excess of those prescribed therein 
for the corresponding grades: 


The letter of appointment dated June 19, 1936, indicates that 
Mr. Tristani was appointed to a position classified as grade E. O.-7 
at a salary of $2,000 per annum which is the maximum authorized 
for that grade by the Executive order. While the Executive Order 
No. 7057, issued May 28, 1935, creating the Puerto Rico Reconstruc- 
tion Administration, authorized the Administrator to appoint with- 
out regard to the civil service laws such officers and employees as 
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might be necessary and without regard to the classification act to fix 
their compensation, it did not authorize the fixing of their compen- 
sation without regard to the prior Executive Order No. 6746 which 
by its terms was applicable to all emergency agencies thereafter 
created. Section 1765, Revised Statutes, provides: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for the 
disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 


It is a well established rule that employees of the United States 
must place themselves at their first duty station at their own expense 
unless the payment of such expenses is authorized by law or by a 
lawful contract of employment. As this employee’s position was 
classified and his rate of compensation fixed in accordance with law 
and he was given the maximum salary for the grade in which he 
was appointed it was not lawful to contract to furnish him also 
transportation to his first duty station. 13 Comp. Gen. 390. 

Accordingly, the refusal to certify the voucher for payment was, 
therefore, in accordance with law and upon review must and is 
sustained. The voucher will be retained in the files of this office. 


(A-83630) — 


LEAVES OF ABSENCE—ANNUAL AND SICK—RETIREMENT FUND 
DEDUCTIONS FOR ADVANCES UNLIQUIDATED ON SEPARATION 
FROM SERVICE—FRACTIONAL DAYS 


The amount to be deducted from a former employee's credit in the civil-service 
retirement fund because of unliquidated advances of annual or sick leave 
on separation from service should be computed on the basis of the actual 
period of absence, including fractions of a day. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, March 15, 1937: 


Your letter of January 14, 1937, is as follows: 


Referring further to the accumulated retirement deductions due in the case 
of Callie Marie Chatham, who died September 15, 1936, formerly a clerk in 
the office of the Adjutant General, War Department, receipt is acknowledged 
of your letter dated December 1, 1936, file R-0627002-WGS, with reference to a 
request from the War Department that a set-off of $54.16 be made against the 
amount due under the Retirement Act, which request was submitted to the 
Chief, Claims Division, General Accounting Office, by the Commission under 
date of November 13, 1936. 

In compliance with your request there is forwarded to you herewith the 
form 3037 as completed by the War Department showing the gross amount of 
Miss Chatham’s indebtedness to the Government on account of overdrawn leave 
as $51.19 instead of $54.16 as stated in the War Department’s memorandum 
dated September 28, 1936, herewith returned to you. 

It is proper to advise you that the retirement record card 2806 shows deduc- 
tions in the sum of $286.45, to which was added interest $38.06, making a total 
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of $324.51 due under the Retirement Act; and that on December 7, 1936, the 
amount of $270.35 was paid to Catherine Chatham as beneficiary by check 

540. The remainder of $54.16 is being withheld awaiting instructions 
from the General Accounting Office. 


The report of the War Department dated September 28, 1936, is as 
follows: 


Subject: Death of Callie M. Chatham, C. A. F. 2, at $1,500 per annum. 
Miss Callie M. Chatham, C. A. F., Grade 2, at $1,500 per annum, died Sep- 
tember 15, 1936. 


During the period January 1—June 30, 1936, she was granted advance annual 


leave with pay, of which 13 days had not been earned. The value of this over 
allowance of leave is as follows: 


Fiscal year Gross oe Net 


1936 $54. 16 $1. 90 $52. 26 


Miss Chatham has not made a refund of this amount. It is therefore 
requested that the gross amount of $54.16 be deducted from the amount to the 
credit of Miss Chatham in the retirement fund and placed to the credit of 
the appropriation, “Salaries, Adjutant General’s Office, 1936” (symbol no. 
86071). The disbursing officer is G. F. Allen, chief disbursing officer, Division 
of Disbursement, Treasury Department.” 


However, on form 3037 it is shown that decedent was granted 
only 12% days’ excess leave. The amount of $54.16 represents 13 
days’ compensation and $51.19 represents 12% days’ compensation at 
the rate of $1,500 per annum. Apparently the question presented is 
whether deduction from the retirement fund for compensation paid 
during overdrawn leave may be made for a fraction of a day’s leave, 
in this instance # of a day, or whether compensation deductions must 
be made for full days, in this instance 13 days. 

The amount to be deducted from a former employee’s credit in the 
retirement fund because of unearned or excess annual or sick leave is 
for computing upon the same basis as that used in connection with 
leave without pay which had been authorized in advance. Decision 
of February 17, 1937, A-83276, 16 Comp. Gen. 769. There is no 
general law, rule, or regulation requiring deduction of a full day’s 
compensation for a fraction of a day’s absence without pay. The 
uniform annual and sick leave regulations now in force make no 
provision controlling the matter. It is understood that some 
administrative regulations require deduction of a full day’s com- 
pensation for a fraction of a day’s absence without pay, but that 
there is credited to the employee leave with pay representing the 
balance of the day for which deduction from compensation has been 
made. However, as the deduction from the retirement fund for 
compensation paid during overdrawn leave represents a final settle- 
ment with no opportunity for crediting the employee with the bal- 
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ance of a day's leave, the adjustment should be on the basis of the 
actual period of absence including fractions of a day. The proper 
deduction in this case is $51.19 for 12? days’ absence. 

Settlement with the estate of the former employee should be 
accordingly. 

Reference is made to decision of February 26, 1937, 16 Comp. 
Gen. 786, for the procedure in death cases. 


(A-84363) 


LAND PURCHASES FOR MIGRATORY WATERFOWL PROJECTS—TITLE 
APPROVAL BY ATTORNEY GENERAL 


Payment may not be made from public moneys for land acquired by the Secre- 
tary of Agriculture under authority of title VII of the act of Congress 
approved June 15, 1935, 49 Stat. 384, for use in connection with a migratory 
waterfowl project in the absence of a showing that title to said land is 
satisfactory to the Attorney General, notwithstanding there is no intention 
“to erect upon this land any public building, as that term is used in section 
855, Revised Statutes.” 





—_ pamenetiot: General Elliott to the Secretary of Agriculture, March 
15, 1937: 


There has been received your letter dated March 5, 1937, as 
follows: 











Transmitted herewith is a public voucher for purchases and services other 
than personal (forms 1034, 1034a), signed by W. F. Cooper, approved in the 
amount of $260, being payment in full for the purchase of a tract of land in 
the county of Becker, State of Minnesota, designated as the W. F. Cooper 
tract no, 304. 

The foregoing tract of land was acquired under the authority of title VII 
of the act of Congress approved June 15, 1935 (49 Stat. 378), for use in con- 
nection with our Tamarac migratory waterfowl project. Inasmuch as the 
Department does not intend to erect upon this land any public building, as that 
term is used in section 355, Revised Statutes of the United States, it was con- 
sidered necessary to submit this title to the Attorney General for his approval 
before requesting that payment be made. 

In support of the foregoing voucher, there are ‘transmitted herewith: (1) the 
opinion of the Solicitor of this Department, dated March 38, 1937, showing 
title to the tract as now being vested in the United States of America: (2) 
warranty deed from W. F. Cooper, a single man, to the United States of 
America, dated December 31, 1936, and recorded in the Becker County records 
on February 11, 1937, in book 107 of deeds at page 623; (3) agreement for the 
purchase of the land signed by W. F. Cooper on April 1, 1936, and accepted by 
this Department on behalf of the United States on May 12, 1936, fixing the 
value of the land as $3.25 per acre; (4) copy of the survey description prepared 
August 7, 1936, determining the tract to contain 80 acres; (5) abstract of title, 
continued by the Becker County Abstract Company to February 11, 1937, show- 
ing the conveyance of the land to the United States; and (6) a certificate of 
intention made by the Acting Chief of the Bureau of Biological Survey of this 
Department. 

This Department has the honor to request an early consideration of this 
case and approval of the proposed payment. 


Title VII of the act (49 Stat. 378, 384), cited above, provides as 
follows: 



























That there is hereby appropriated out of the unexpected balance of the sum 
of $3,300,000,000 appropriated by the act of June 16, 1933 (48 Stat. 274), mak- 
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ing appropriations to supply deficiencies in certain appropriations for the fiscal 
year ending June 30, 1933, and for other purposes, the sum of $6,000,000, which 
shall remain available until expended, to enable the Secretary of Agriculture to 
acquire by purchase or otherwise such lands as may be necessary in his opinion 
adequately to provide for the restoration, rehabilitation, and protection of 
migratory waterfowl and other wildlife and to erect and construct thereon and 
in connection therewith such buildings, dikes, dams, canals, and other works as 
may be necessary; and in the execution of this Act the Secretary of Agriculture 
is authorized to make such expenditures for personal services in the District of 
Columbia and elsewlere as he shall deem necessary. 


Title III of the same act (49 Stat. 378, 381), provides as follows: 


Section 301. That section 6 of the Migratory Bird Conservation Act, 
approved February 18, 1929 (45 Stat. 1222), is amended to read as follows: 

“Sec. 6. That the Secretary of Agriculture may do all things and make all 
expenditures necessary to secure the safe title in the United States to the areas 
which may be acquired under this act, but no payments shall be made for any 
such areas until the title thereto shall be satisfactory to the Attorney General, 
but the acquisition of such areas by the United States shall in no case be 
defeated because of rights-of-way, easements, and reservations which from their 
nature will in the opinion of the Secretary of Agriculture in no manner inter- 
fere with the use of the areas so encumbered for the purposes of this act; 
but such rights-of-way, easements, and reservations retained by the grantor or 
lessor from whom the United States receives title under this or any other 
act for the acquisition by the Secretary of Agriculture of areas for wildfire 
refuges shall be subject to rules and regulations prescribed by the Secretary 
of Agriculture for the occupation, use, operation, protection, and administra- 
tion of such areas as inviolate sanctuaries for migratory birds or as refuges for 
wildlife; and it shall be expressed in the deed or léase that the use, occupa- 
tion, and operation of such rights-of-way, easements, and reservations shall be 
subordinate to and subject to such rules and regulations as are set out in such 
deed or lease, or, if deemed necessary by the Secretary of Agriculture, to such 
rules and regulations as may be prescribed by him from time to time.” 


In decision to you of August 2, 1935, A-63806, which involved also 
the acquisition of lands under the appropriation of $6,000,000, supra, 
it was said: 


Your submission invites attention that there are no structures planned to 
be erected upon the tract to be regarded as public buildings within section 355 
of the Revised Statutes and that Congress has by certain acts authorized the 
acquisition of land free of the provisions of section 355 and the interpretative 
limitations based thereon. Whether or not the provisions of section 355, Revised 
Statutes, are limited to where public buildings are to be erected upon the site 
to be acquired—your attention is invited to title III of the act of June 15, 1935, 
49 Stat. 381, section 301, which amends section 6 of the act of 1929, and spe- 
cifically stipulates that “no payment shall be made for any such areas until the 
title thereto shall be satisfactory to the Attorney General.” In view of this 
statutory requirement public moneys will not be available for payment—at least 
until title satisfactory to the Attorney General has been acquired.” 


What was said in that decision appears to be equally applicable 
in the present case, and in the circumstances I have to advise that 
in the absence of a showing that title to subject land is satisfactory 
to the Attorney General payment on the voucher submitted is not 
authorized. 

The voucher, the abstract of title, and related papers are returned. 
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TRANSPORTATION FURNISHED ON TRANSPORTATION REQUESTS— 
STEAMSHIP TRAVEL—FISCAL YEAR APPROPRIATION CHARGEABLE 


Cost of steamship transportation furnished on transportation requests hereafter 
will be charged to the appropriation current at the date the vessel sails 
irrespective of when the ticket was actually purchased. 9 Comp. Gen. 458, 
modified. 


Acting tamed General Elliott to the Secretary of the Navy, March 
16, 1937: 


Your letter of March 3, 1937, is as follows: 


In the decision rendered by the Comptroller General of the United States 
to the Secretary of the Navy, May 3, 1930 (9 Comp. Gen. 458), relative to the 
procedure to be followed in charging mileage and travel expenses to appropria- 
tions applicable in cases of official travel by naval personnel, it was held: 

“The cost of transportation furnished on transportation requests is charge- 
able to the appropriation current on the date the request is exchanged for a 
ticket and the contract of transportation thereby entered into with the common 
carrier, except in cases in which the traveler is entitled to reimbursement on a 
mileage basis, with deduction for transportation procured on the request, in 
which event the appropriation chargeable with the mileage payment is chargeable 
also with the cost of transportation.” (Syllabus.) 

The above indicated procedure has been found practicable so far as railroad 
travel of naval personnel is concerned, but not so with respect to overseas 
steamer travel where the date of exchange of transportation requests for tickets 
is used as the determinant. The difficulty experienced in determining the ap- 
propriations properly chargeable for overseas steamer travel under present 
procedure is fully explained in the enclosed letter from the Chief of the Bureau 
of Navigation of the Navy Department. 

For reasons set forth in the inclosures, the Navy Department requests recon- 
sideration of the above mentioned decision of May 3, 1930, in so far as concerns 
the question of the appropriation chargeable for steamer travel near the end 
or at the beginning of a fiscal year, with a view to accepting the date of sailing 
of the vessel as the determinant rather than the date of exchange of trans- 
portation requests for tickets. 


The letter from the Chief, Bureau of Navigation, urges that the 
rule stated in 9 Comp. Gen. 458, is unreasonable when applied to 
transportation upon steamships, particularly due to the fact that 
for such transportation arrangements must be made a number of 
days and sometimes a month or more in advance and when it is 
definitely known that the travel can not be commenced until after 
the last day of the fiscal year, as the vessel is not scheduled to sail 
before that time. 

This office recognizes that while the rule in question is of practi- 
cable application when the rail or bus travel is contemplated, the 
necessity for making reservations far in advance for steamship travel 
would often result in charging the prior fiscal year appropriation 
for the cost of transportation, which, under no conditions could have 
been performed in that fiscal year. Accordingly, hereafter the ap- 
propriation to be charged with the cost of transportation upon steam- 
ships will be the appropriation current at the date the vessel sails 
irrespective of when the ticket was actually purchased. 9 Comp. 
Gen. 458, is modified accordingly. 
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(A-52724), (A-84282) 


CLASSIFICATION AND COMPENSATION OF “EXPERT” POSITIONS— 
PROCEDURAL AGREEMENT BETWEEN AGRICULTURAL ADJUST- 
MENT ADMINISTRATION AND CIVIL SERVICE COMMISSION 


There is no objection to the terms of an agreement between the Civil Service 
Commission and the Agricultural Adjustment Administration, the effect 
of which is stated to be as follows: 

“* * * the Commission has the duty of determining whether any 
position in the Agricultural Adjustment Administration is or is not an 
‘expert’ position within the meaning of Section 10 (a) of the Agricultural 
Adjustment Act. If it is not considered an expert position, its salary 
must be fixed in the usual manner under the Classification Act of 1923. 
If it is considered an expert position, and is that of Administrator, Assist- 
ant Administrator, or director of a division or other major subdivision, 
the Secretary of Agriculture will make the appointment and fix the compen- 
sation without reference to the Commission. In every other case, he will 
secure from the Commission (1) an advisory allocation of the expert posi- 
tion to its appropriate grade under the Classification Act of 1923 and (2) 
a decision by the Commission as to whether the proposed appointee meets 
minimum qualification requirements for that position.” 

There is, however, reserved the right in the audit of the accounts to 
question the action taken in a particular case should there be disclosed 
sufficient facts to show that the position involved does not require the 
services of an expert. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, March 16, 1937: 


In reply to office letters of February 17, April 6, and August 31, 
1934, there has been received your letter of February 25, 1937 (file 
PC: JAO:GR), making’ final report regarding the employment and 
classification of experts under the Agricultural Adjustment Ad- 
ministration, wherein you list 20 positions held by the Commission 
to be properly classified as requiring the services of experts, descrip- 
tions of the duties of which accompany your letter. Also, there are 
quoted in your letter the terms of an agreement between the Com- 
mission and the Agricultural Adjustment Administration prescribing 
the future procedure for filling, and fixing the compensation of, 
positions of experts under the Agricultural Adjustment Administra- 
tion, as follows: 


Section 4 of the Classification Act of 1923 as amended requires the head of 
each Department to “allocate all positions in his department in the District 
of Columbia to their appropriate grades in the compensation schedule” of said 
Act and provides that such allocations shall be reviewed and may be revised 
by the Civil Service Commission and shall become final upon their approval by 
said Commission. 

Section 10 (a) of the Agricultural Adjustment Act, approved May 12, 1933, 
provides: 

“The Secretary of Agriculture may appoint such officers and employees, sub- 
ject to the provisions of the Classification Act of 1923 and acts amendatory 
thereof, and such experts as are necessary to execute the functions vested in 
him by this title; and the Secretary may make such appointments without re- 
gard to the Civil Service laws or regulations; provided, that no salary in 
excess of $10,000 per annum shall be paid to any officer, employee, or expert 
of the Agricultural Adjustment Administration, which the Secretary shall 
establish in the Department of Agriculture for the administration of the 
functions vested in him by this title.” 
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This authority was reaffirmed in section 13 of the Soil Conservation and Do- 
mestic Allotment Act, approved February 29, 1986, amending the Soil Conserva- 
tion Act of 1935, in the following language: 

“Notwithstanding the foregoing provisions of this act, the Secretary is 
authorized and directed to provide for the execution by the Agricultural Ad- 
justment Administration of such powers conferred upon him under section 7 to 
14, inclusive, of this act, as he deems may be appropriately exercised by such 
Administration, and for such purposes the provisions of law applicable to the 
appointment and compensation of persons employed by the Agricultural Adjust- 
ment Administration shall apply.” 

In order that there may be a mutual understanding of the effect of the 
above provisions of law, it is agreed that the authority to appoint experts 
and fix their compensation without regard to the provisions of the Classifica- 
tion Act of 1923 as amended shall be construed, under the provisions of sec- 
tion 10 (a) of the Agricultural Adjustment Act and section 13 of the Soil 
Conservation and Domestic Allotment Act, to mean the appointment of authori- 
tative specialists of broad and comprehensive training and experience, whose 
work has established them as leaders among their associates in a line of 
work peculiarly related to the functions of the Agricultural Adjustment Ad- 
ministration, and who are to render planning nizing, directing, analyzing, 
interpreting, consulting, or advisory service of an authoritative character 
relating to the subject matter or activity represented by their qualifications. 

With respect to appointments to positions as administrator, assistant ad- 
ministrator, and director of a division or other major subdivision of the Agri- 
cultural Adjustment Administration, the Secretary of Agriculture will appoint 
such officers as experts and fix their compensation without regard to the pro- 
visions of the Classification Act as amended and without referring a statement 
to the Civil Service Commission of such individuals’ education, qualifications, 
and experience. In making all other expert appointments in the Agricultural 
Adjustment Administration, whether replacements or otherwise, the following 
procedure will be observed : 

“(1) The Department of Agriculture will forward to the Civil Service Com- 
mission a letter requesting authority for each proposed appointment as an 
expert in the Agricultural Adjustment Administration, other than as admin- 
istrator, assistant administrator, or director of a division or other major sub- 
division, stating the name of the position, the salary to be paid, and transmit- 
ting on Civil Service Form 2931 (classification sheet) a description of the 
duties for the proposed position. There will also be enclosed short application 
form 375 executed by the candidate, giving his educational and employment 
history. 

“(2) The Civil Service Commission will then allocate the position in an 
advisory capacity to the appropriate grade under the Classification Act, using, 
wherever practicable, as a basis for such allocation the duties and responsi- 
bilities as established by the Civil Service Commission for the classes under 
the various grades of the Classification Act of 1928; provided, however, that 
the Department of Agriculture reserves the right to fix a per diem or other 
rate for temporary expert consultants for special services in excess of the 
maximum rate allowable under the Classification Act. The Civil Service Com- 
mission will also, on the basis of the information contained on short applica- 
tion form 375, determine whether the proposed candidate meets the minimum 
qualification standards for the duties to be performed in the expert position 
and so notify the Department of Agriculture. With reference to those expert 
positions which are advisorily allocated to grades under the Classification Act, 
the Department of Agriculture reserves the right to make new appointments 
thereto at any salary rate within the range of pay for the grade to which 
the position is allocated.” 

The Department of Agriculture will make no expert appointments in the 
Agricultural Adjustment Administration, other than as administrator, as- 
sistant administrator, or director of a division or other major subdivision, 
until the Civil Service Commission has approved them either (a) in the 
foregoing manner or (bh) subject to classification in the regular procedure 
authorized by the Classification Act of 1923, as amended. 

The Department of Agriculture will make no expert appointments to posi- 
tions in the Agricultural Adjustment Administration which are properly 
compensated by salaries less than $5,600 per annum. 
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You state the effect of this agreement will be as follows: 


Under your decision of January 29, 1937, the Commission has the duty of 
determining whether any position in the Agricultural Adjustment Administra- 
tion is or is not an “expert” position within the meaning of section 10 (a) of 
the Agricultural Adjustment Act. If it is not considered an expert position, 
its salary must be fixed in the usual manner under the Classification Act of 
1923. If it is considered an expert position, and is that of administrator, 
assistant administrator, or director of a division or other major subdivision, 
the Secretary of Agriculture will make the appoinment and fix the compen- 
sation without reference to the Commission. In every other case, he will secure 
from the Commission (1) an advisory allocation of the expert position to its 
appropriate grade under the Classification Act of 1923 and (2) a decision by 
the Commission as to whether the proposed appointee meets minimum 
qualification requirements for that position. 

This office is not required to object to the action of the Commis- 
sion in classifying the 20 positions listed in your letter as requiring 
the services of an expert, nor to the terms of the agreement prescrib- 
ing the procedure for action upon future cases. Of course, this 
office reserves the right in the audit of accounts to question the 
action taken in any particular case should there be disclosed sufficient 
facts to show that the position involved does not require the services 


of an expert. 


(A-83678) 


APPROPRIATIONS — LAPSED — AUTHORITY FOR ADJUSTMENTS IN- 
VOLVING CREDITS TO MISCELLANEOUS RECEIPTS 


The adjustment by transfer and counter warrant of a lapsed appropriation 
earried to the surplus fund is authorized, notwithstanding it involves a 
credit to miscellaneous receipts, by section 5 of the act of March 3, 1875, 
18 Stat. 418, the broad purpose of which is to effect adjustment of lapsed 
appropriations without the necessity for certification to Congress where 
such adjustments involve mere bookkeeping entries and no expenditures 
of money from the Treasury. 


uss” | Capeerente General Elliott to the Secretary of the Treasury, March 


In the settlement of the accounts of Charles E. Molster, disbursing 
clerk, Department of Commerce, it was found that the sum of $93.13 
should be transferred from the appropriation “63254 Enforcement 
of Navigation Laws, 1933” to miscellaneous receipts “135130 Sale 
of Equipment, etc.” This transfer was necessary for the reason that 
on his voucher 64170 for April 1933, covering payment for a battery 
purchased by the Bureau of Navigation and Steamboat Inspection, 
$93.13, deducted from the purchase price as an allowance in exchange 
for an old battery, remained in the appropriation instead of being 
charged against it and deposited to the credit of miscellaneous re- 
ceipts as required by 3 Comp. Gen. 606, 7 id. 230. By transfer and 
counter warrant no. 0484, dated May 15, 1935, the sum of $36.63 was 
transferred from the appropriation to miscellaneous receipts. Ad- 
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justment of the balance, $56.50, could not be effected before the ap- 
propriation was carried to the surplus fund for the reason that there 
were insufficient funds to the credit of the appropriation but moneys 
have since been repaid thereto. 

To accomplish the transfer of $56.50 from the appropriation which 
has now been carried to the surplus fund, there was transmitted by 
this office to the Division of Bookkeeping and Warrants, Treasury 
Department, transfer and counter warrant no. 0375 for the purpose of 
adjusting the matter under the provisions of section 5 of the act of 
March 3, 1875, 18 Stat. 418, and Treasury Circular No. 11, February 
8, 1908. Said warrant was returned to this office by letter of Jan- 
uary 6, 1937, for further consideration with the statement that the 
act and the circular cited seem not to apply in this case. 

Section 5 of the act of March 3, 1875, supra, provides: 

That whenever it may be necessary in the settlement of the accounts of 
disbursing officers of the Government for expenditures already made in pur- 
suance of law, to use appropriations carried to the surplus fund under section 
five of the act of June twentieth, eighteen hundred and seventy-four the Secre- 


tary of the Treasury is hereby authorized to make the necessary entries on the 
books of the Department to effect such settlements: Provided, That such entries 


shall not involve the expenditure of any moneys from the Treasury. 

In letter dated June 20, 1923, the Secretary of the Treasury pre- 
sented to this office for decision the question whether the provisions 
of section 5, supra, were applicable to effect adjustments made neces- 


sary in the settlement of the accounts of a consular officer by reason 
of payments from receipts from consular fees of items chargeable 
under the appropriation for “Relief and Protection of American 
Seamen, 1920.” In submitting that question the following comments 
were made: 


In this connection it may be stated that this case is only one of a consider- 
able number of similar adjustments called for by diplomatic and consular 
fiscal officers’ certificates of the General Accounting Office now before this 
Department for attention. The usual practice in the past has been to apply 
the provisions of the act of March 8, 1875 (18 Stat., p. 418, sec. 5), only to 
eases where transfer and counter warrants were to be issued between appro- 
priation accounts, both of which had expired by limitation, and a sufficient 
amount been carried to the surplus fund under the appropriation to be charged 
to meet the sum necessary to cover the adjustment. In cases like the one here- 
with presented where the charge is against a prior appropriation and the 
credit to miscellaneous receipts, the items of appropriation have been certified 
to Congress with other certified claims for the necessary amounts to establish 
proper credits to the appropriations involved. If the same method pursued with 
the transfer and counter warrants could be properly applied to the adjust- 
ments between prior appropriations and miscellaneous receipts it would obviate 
the necessity of presenting a large number of these adjustment cases to Congress 
for appropriations to cover them. 


In decision of June 30, 1923, A. D. 7744, it was held that the act 
of 1875 authorized the adjustment in that case. The present case 
appears to involve a similar situation and appears to be covered by 
the provisions of section 5 of the act of March 3, 1875, supra, the 
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broad purpose of which is to authorize adjustments of lapsed appro- 
priations without the necessity for certification to Congress where 
such adjustments may be accomplished by mere bookkeeping entries 
and do not involve the expenditure of any moneys from the Treasury. 

Accordingly, the transfer and counter warrant is returned for 
further consideration with a view to effecting the proposed adjust- 
ment. 


(A-84466) 


SUBSISTENCE—OFFICERS AND EMPLOYEES—TRAVEL BY PRIVATELY 


OWNED TRAILERS ATTACHED TO PRIVATELY OWNED OR GOVERN- 
MENT-OWNED CARS 


Per diem in lieu of subsistence may not be paid a Government employee occupy- 
ing a privately owned trailer while traveling on official business, whether 
the trailer be attached to a privately owned or Government-owned car, in 
the absence of a specific provision of law or a regulation approved by the 
President authorizing such travel on official business and fixing a per diem 
basis under such conditions, particularly where the employee is accom- 
panied by his family, but for travel performed prior to January 1, 1937, 
where trailer travel was not authorized in advance, per diem payment will 
be allowed on the basis of an administrative reduction of the originally 
authorized per diem commensurate with the use of the trailer. 


Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, March 16, 1937: 


There has been submitted to this office for preaudit on schedule 
F-9842 vouchers A~780252, A~780253, A~780254, and P-780755, 
stated in favor of Nathan Allen Creech, assistant project auditor, 
covering claim for traveling expenses for the period June 1 to Sep- 
tember 24, 1936, including per diem in lieu of subsistence and mileage 
for the use of his personally owned automobile while absent from 
official station, Kansas City, Mo., under general travel authorization 
dated July 1, 1935. 

A letter of January 5, 1937, signed by J. J. Madigan, executive 
officer, “for the Administrator”, attached to voucher P-780755, indi- 
cates that the claimant, while traveling on official business, had 
attached his own trailer to his personally owned car, enabling him 
to be accompanied by his wife and daughter, and obviating the neces- 
sity of securing hotel accommodations. Said letter further indicates 
that after the travel was performed the per diem allowance was 
administratively approved due to the facts stated above, in the 
reduced amount of $2.50, and that— 

In view of the fact that Mr. Creech has protested this reduced per diem 
allowance, and in view of the ruling of the Acting Comptroller General, A-81050, 


dated November 6, 1936, in a somewhat similar case, the vouchers are ‘presented 
for a ruling for use in this and similar cases. 
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Blanket travel order no. 4349, dated July 1, 1935, and amendments 
thereto attached to the vouchers, purport to authorize a per diem 
allowance of $5 while absent from Kansas City, Mo., on official busi- 
ness. The reduction of the rate of per diem approved by the admin- 
istrative office was apparently based on the following provision in 


paragraph 45 of the Standardized Government Travel Regulations: 

* * * ‘It is the responsibility of the heads of the departments and estab- 
lishments to see that travel orders authorize only such per diem rates as are 
justified by the nature of the travel. To this end care should be exercised to 
prevent the fixing of a per diem rate in excess of that required to meet the 
necessary authorized expenses. 

The rule stated in decision of November 6, 1936, 16 Comp. Gen. 473, 
is that (quoting from the syllabus) : 

The attaching of privately-owned trailers to Government-owned automobiles 
to provide accommodations to itinerant Government employees on official busi- 
ness, is mainly a matter of administrative responsibility, but payments of 


per diem in lieu of subsistence would not be authorized while an employee 
occupies such accommodations. 


In decision of February 16, 1937, A-83026, 16 Comp. Gen. 762, 
it was held as follows (quoting from the syllabus) : 


There being no specific statute or regulation applicable, and the matter of 
subsistence allowances to Federal officers and employees in a travel status using 
personally-owned trailers attached to Government-owned cars first having been 
considered in decision A-81050, dated November 6, 1936, 16 Comp. Gen. 473, the 
holding of said decision that per diem allowances are not authorized in such 
cases may be regarded as not applicable to travel so performed prior to 
January 1, 1937. 

Payment of the usual per diem in lieu of subsistence, that is, a 
commutation for cost of lodging and meals, while an employee is 
away from his official station—whether traveling in a Government- 
owned or privately owned automobile—and occupying a trailer, par- 
ticulary with his family, would not appear to be authorized. At any 
rate, I do not feel justified in authorizing such payments in the 
absence of a specific provision of law, or of a regulation approved by 
the President, authorizing the use of privately-owned trailers while 
traveling on official business, and fixing the amount of per diem to be 
paid under such conditions. 

However, in the instant case, as the travel was performed prior to 
January 1, 1937, when there was no governing rule in the matter, and 
as the administrative reduction in the amount of the per diem fixed 
in this employee’s original travel order because of the use of the 
trailer—which use was not specifically authorized in advance—does 
not appear unreasonable, payment may be made on that basis, in the 
absence of other objections. 


The vouchers will be returned through usual preaudit channels. 
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LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
ALASKA RAILROAD EMPLOYEES—SWITCHING OF DUTIES—AC- 
CRUALS AND RATES OF PAYMENT FOR LEAVE TAKEN 


Regularly assigned trainmen of the Alaska Railroad who are permanent em- 
ployees within the meaning of the annual and sick leave acts of March 14, 
1936, 49 Stat. 1161 and 1162, and regulations of the President issued there- 
under, are entitled to leave with pay for all periods of service whether on 
an “assigned run”, or on an extra or unassigned run, or while performing 
any other kind of service under the terms of their employment. 

A trainman of the Alaska Railroad who performs duty on an “assigned run” 
for less than one month is not entitled to annual and sick leave under the 
acts of March 14, 1936, 49 Stat. 1161 and 1162, and regulations of the 
President issued thereunder, if he is not otherwise in a pay status for a 
continuous period of one month, but if his status is otherwise such as to 
entitle him to leave with pay, the fact that he was less than one month on 
an “assigned run” would not deprive him of the right to such leave. 

Regularly assigned trainmen of the Alaska Railroad being permanent and not 
temporary employees, they may accrue leave under the annual leave act 
of March 14, 1936, 49 Stat. 1161, and regulations of the President issued 
thereunder, through more than one period of continuous active service of 
not less than one month, regardless of the character of the service per- 
formed and whether separated by lay-off or furloughs without pay. 

Regularly assigned trainmen of the Alaska Railroad who under the terms of 
their employment may be assigned different duties at different rates of pay 
may substitute accrued unused annual leave for an equal period of lay-off 
or furlough without pay, but payment of. compensation during such period 
must be at the last rate paid for active service. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 17, 
1937: 


Your letter of March 10, 1937, is as follows: 


Reference is made to your decision of January 14, 1987 (A-79026), regarding 
leave for employees of the Alaska Railroad. The general manager has sub- 
mitted the following additional questions, on which your decision is respectfully 
requested : 

The majority of the trainmen on the Alaska Railroad hold seniority rights 
as conductor and brakemen and during a year many of them will work from 
time to time as either conductor or brakeman and are paid the rate for position 
worked. Some of this work may be on an assigned run, and during the time that 
they are on assigned run they earn annual and sick leave. When the assigned 
run is discontinued, an employee may transfer over to another assigned run 
or to an unassigned run either as conductor or brakeman, or he may go on 
the extra board and be available for service in the first position which his 
seniority would entitle him to hold, or take annual leave or leave without pay, 

(1) Does a trainman earn leave if he is less than one month on an assigned 
run? 

(2) When a trainman changes from an assigned run to an extra or unassigned 
run, can he permit the annual leave that he has earned on the assigned run to 
accrue by not taking the leave prior to the change? 

(3) Can a trainman go on the “extra board” (available for service, to be 
called for first position to which his seniority entitles, but not paid any salary 
while waiting for assignment) without using his accumulated and current 
accrued leave? 

(4) If a trainman can transfer from an assigned run to an unassigned run 
or to the extra board without taking his accrued leave prior to transfer, and 
then later goes on annual leave, should the annual leave be paid at the rate 
the employee was paid on the last assigned run or at the rate of his last employ- 
ment, considering that he earns leave only on assigned run and may have 
worked as a brakeman on the assigned run and the subsequent service on the 
unassigned run may have been as a conductor? 

(5) In view of the fact that trainmen change back and forth between positions 
of conductor and brakeman, it would appear equitable that they be paid for 
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annual leave taken on the basis of the proportion earned in each position. Can 
payment be made on this basis? 


In decision of January 14, 1937, 16 Comp. Gen. 648, it was held as 


follows: 

* * * it now appears from rules quoted in your letter, supra, that regularly 
assigned enginemen, firemen, conductors, baggagemen, and brakemen are paid 
a guaranteed monthly minimum wage if they are available for duty even 
though work is not performed and under certain conditions are credited for 
pay purposes with 8 hours on Sundays and holidays on which no work is 
performed. This basis of payment clearly has not the elements of “when actu- 
ally employed”, as that term is ordinarily understood and as used in section, 19 
of the uniform annual leave regulations and in section 22 of the uniform sick 
leave regulations excluding from the benefits of the leave acts of March 14, 1936, 
“Employees not required to be continuously employed during regular tour of 
duty, such as: (1) employees who are paid only when actually employed.” 
Hence, they may be regarded as paid on a full-time basis rather than when 
actually employed and are entitled to both annual and sick leave of absence 
with pay under the terms of the acts of March 14, 1936, 49 Stat. 1161 and 1162, 
and pursuant to the terms and conditions of the uniform annual and sick leave 
regulations issued pursuant thereto. 

This decision is limited in effect to regularly assigned trainmen whose condi- 
tions of employment and compensation are controlled by the rules quoted in 
your letter. 


Your letter would seem to indicate an understanding that when a 
regularly assigned trainman is temporarily performing service other 
than on an assigned run, he does not earn leave. Such was not the 
intent of the decision. If, as was understood from your former sub- 
mission, these regularly assigned trainmen are permanent employees 
of the United States and therefore entitled to leave with pay under 
the law and regulations, they earn leave during all periods of service 
for the Alaska Railroad whether on an assigned run or on an extra or 
unassigned run or while performing any other kind of service under 
the terms of their employment. It is not the character of the service 
performed which entitles them to leave but the permanent basis or 
continuous nature of the employment. Of course, they are not entitled 
to accrue leave for periods on the “extra board” or during any other 
period of lay-off without pay. 

In decision of January 26, 1937, 16 Comp. Gen. 678, 680, it was 
held : 


* * * employees who are appointed on a full-time basis for an indefinite 
period but whose work thereunder is performed periodically by being required 
to serve continuously during regular tours of duty of 1 month or more separated 
by periods of lay-off or furlough without pay due to lack of work, nonavailability 
of funds, etc., are to be regarded for leave purposes not as intermittent employees 
but as permanent employees. Accordingly, if such are the conditions of employ- 
ment of Mr. Powell and others referred to in your letter, they may be credited 
with leave with pay at the rate of 24% days for each full month of service. 
This, of course, does not apply to employees who are to be paid only when 
actually employed. 


Referring to your question (1), if the trainman is not otherwise 
in a pay status for a continuous period of 1 month, the question is 
answered in the negative. But if his status is otherwise such as to 
entitle him to leave with pay, the fact that he was less than 1 month 
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on an “assigned run” would not deprive him of the right to such 
leave. 

As regularly assigned trainmen are permanent employees, not 
temporary, they may accrue leave through more than one period of 
continuous active service of not less than 1 month, regardless of the 
character of the service performed, separated by lay-off or furlough 
periods without pay. Question (2) is answered accordingly. 

For reasons hereinbefore stated, question (3) is answered in the 
affirmative. 

Accrued unused annual leave may be substituted for an equal 
period of lay-off or furlough without pay. Decision of March 6, 
i937, A-80007, 16 Comp. Gen. 818. Since leave is earned during all 
periods of active service, payment of compensation during such period 
must be at the last rate paid for active service on the basis that the 
period of leave is a continuation of such employment. Question (4) 
is answered accordingly. 

Question (5) is answered in the negative. 


(A-82416) 


POST OFFICE DEPARTMENT—MONEY-ORDER CONVENTIONS—PAY- 
MENTS TO DOMESTIC BANKS FOR THE ACCOUNT OF FOREIGN 
CREDITORS 


There is no present objection to the continuance of the established practice 
of the Post Office Department of making postal money-order payments to 
banks in the United States designated by foreign countries pursuant to 
the provisions of money-order conventions concluded under authority of sec- 
tion 4028, Revised Statutes, as amended, or agreements supplemental 
thereto, provided there is filed in the General Accounting Office evidence 
of the authority for the designation, and of the designation itself, and 
the checks are drawn to the order of the designated bank for the account 
of the particular government or foreign postal administration to which 
the payment is credited, receipts to be required from the banks in the 
suggested form. 


Acting Comptroller General Elliott to the Postmaster General, March 17, 1937: 


There has been considered your letter of December 16, 1936, as 
follows: 


In discharging indebtedness to foreign postal administrations which accrues 
by reason of the exchange of postal money orders, this Department, acting 
under the provisions of the agreements known as money-order conventions, 
makes payments in the manner requested by the postal officials of the other 
countries. Among the methods thus in use is one by which the funds are 
deposited to the credit of the foreign postal authorities in a designated bank 
in New York City. This procedure is naturally favored by this Department 
since it retains the money in the United States where it is available and 
is generally used to pay for goods or services obtained from citizens of this 
country. 

Some of the money-order conventions contain definite agreements that sums 
due the foreign postal administrations may be deposited in banks in New 
York or Washington to be designated by the creditor. Where the convention 
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does not contain such a clause the arrangement is made only after specific 
request by the foreign postal service. For your information excerpts from 
the correspondence embodying such a request are enclosed (exhibit A) and 
the requests of other countries in the file are equally definite. It should 
perhaps be stated here that the deposits for Great Britain have now been 
superseded by remittances to London of bills of exchange in sterling, this 
change also having been made at the request of the London officials. At the 
present time deposits are made in New York on money-order account for the 
following postal administrations: Austria, Barbados, Czechoslovakia, Germany, 
Hungary, Italy, Jamaica, Lithuania, Newfoundland, Palestine, Philippine 
Islands, and Poland. While the requests are not formal powers of attorney 
and do not transfer title to the funds they have nevertheless been considered 
as justifying deposits with the banking institutions for the use of the foreign 
postal administrations. 

Payments of money-order balances to fiscal agents appear to date back 
almost to the beginning of the international money-order service, since a 
receipt in the files of this Bureau evidences a payment to the Swiss consul 
general on December 20, 1871. During the World War a payment due 
Hungary was delivered to the Minister from Sweden and payments to banks 
as financial agents have been made with increasing frequency since 1915. 
Although these disbursements have been made almost invariably by checks 
drawn in favor of the agent (bank or otherwise), until recently no accounting 
officer had questioned the procedure. 

On the 16th ultimo, however, a letter was received from the Post Office 
Department Division of your office reading as follows: 

“It is the practice of your office in making remittances in dollars on money- 
order accounts with certain countries to draw Postmaster General’s checks 
in favor of some bank in New York; for instance, for Italy, you draw check 
in favor of The Guaranty Trust Co.; for Poland, Federal Reserve Bank of 
New York; for Austria, Federal Reserve Bank of New York; for Germany, 
Federal Reserve Bank; for Czechoslovakia, National City Bank of New York 
and for Lithuania, Irving Trust Co. 

“It is noted that the money-order convention in some cases provides that 
deposits be made to the credit of the foreign country * * * ‘in any 
designated bank in New York * * *’, and it is understood that these 
banks act as fiscal agent for the respective countries. 

“There appears to be no authority of law for drawing Postmaster General’s 
checks in favor of an agent instead of the foreign country involved, and such 
procedure seems to be in conflict with sections 3477 and 3737, Revised Statutes, 
prohibiting the assignment of claims, and with section 3620, Revised Statutes, 
relative to the manner of making payments by a disbursing officer. In the 
latter connection, see 12 C. D. 267. 

“This matter is brought to your attention for appropriate action.” 

Upon receipt of this communication the postmaster at New York was asked 
to consult the officers of the banks concerned to determine whether checks 
drawn in favor of the foreign postal administrations could be receipted at the 
bank and credited to the foreign depositor. Replies just received indicate 
that due to the requirements for exact endorsement prescribed by the Treasury 
Department, the banks feel that the checks would in every instance have to 
be sent abroad for endorsement, thus defeating the object of having the 
deposits made in the United States, viz, that of making the money immediately 
available in New York. 

The sections of the Revised Statutes and the decision of the Comptroller 
of the Treasury cited in the letter quoted above are concerned entirely with 
assignments of title in claims against the United States. The statutes evidently 
were intended to prevent an abuse quite common at the time they were 
enacted by which claimants unable to obtain immediate payment of the 
amounts due them were induced to part with their right to pavment for a 
consideration much less than the amount of the claim. The conditions which 
made possible such hard bargains have practically ceased to exist in these 
later years when claims against the Federal Government are promptly settled, 
but the laws still remain in effect. 

It is snbmitted, however, that in the present instance neither the snirit 
nor the letter of these ancient statutes is violated. since there is actually 
no transfer of title in the manner in which these payments are made. As 
evidencing this fact, there is enclosed a copy of a receipt (exhibit B) signed 
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by responsible officers of the bank at the time the deposit is made. From 
this receipt it will be observed that regardless of the manner in which the 
check is drawn, the payment is to be credited to the postal administration of 
the creditor country and the money is actually the property of and subject 
to disposition by the foreign postal administration to which the amount is due. 

Attention is also invited to the fact that bank deposits for the use of 
creditors has become one of the most common methods of settling indebtedness 
and it is thought that undoubtedly other branches of the Government pay 
creditors through deposits in banking institutions, which, in turn, pass the 
credit to the person or firm which the Government owes. It should also 
be stated that although the practice of this Department is of such long stand- 
ing, no accounting officer has heretofore interpreted this method of payment 
as in violation of the statutes prohibiting the assignment of claims. 

In the circumstances under which these deposits are being made, it is sub- 
mitted that this method of discharging obligations of the Postal Service is 
in accordance with established approved business practice and does not come 
within the class of asignments prohibited by the laavs to which reference is 
made. Since the Budget and Accounting Act (U. 8S. C. title 31, sec. 74) 
provides that the Comptroller General may be asked for a decision regarding 
payments to be made by the head of an executive department, you are 
requested to make such a decision in this instance to govern future payments 
of this character. 


Whether the above-described method of discharging obligations 
of the Postal Service to foreign governments is in accordance with 
established business practice is not necessarily controlling of the 
matter, since the financial transactions of the Government must 
conform to certain statutory requirements which sometimes pre- 
clude the use of financial devices common in the business world. 

Money-order conventions with foreign countries are concluded 
under authority of section 4028, Revised Statutes, as amended by 
the act of January 30, 1889, 25 Stat. 654, which provides as follows: 


The Postmaster General may conclude arrangements with the post de- 
partments of foreign governments with which postal conventions have been 
or may be concluded for the exchange, by means of postal orders, of small 
sums of money, not exceeding $100 in amount, at such rates of exchange 
and compensation to postmasters and under such rules and regulations as 
he may deem expedient; and the expenses of establishing and conducting 


such systems of exchange may be paid out of the proceeds of the money-order 
business. 


Some of the money-order conventions concluded under the 
authority thus granted to the Postmaster General contain specific 
provisions for payment of balances against the United States by 
depositing the sum to the credit of the foreign postal administration 
in any designated bank in New York. In other cases similar ar- 
rangements have been made in supplemental agreements executed 
at the request of the foreign governments parties to the conventions. 
The banks to which payments have been made by your Department 
are those designated by the foreign governments pursuant to the 
provisions of the conventions, or of the supplemental agreements 
which may be regarded as amending the conventions insofar as the 


‘method of paying balances is concerned. 


In this connection it has been held that the incorporation, in a 
lease of property to the United States, of a direction that payment 
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be made to a bank for the account of the lessor, does not constitute 
a power of attorney nor assignment of a claim within the contem- 
plation of section 3477, Revised Statutes, and that if the lease be 
so drawn payment may be made to the agent so named. See de- 
cision of July 22, 1930, 10 Comp. Gen. 31, where there was involved 
a foreign lease and a designated agent bank in this country. The 
designation by a foreign country, pursuant to the provisions of a 
money-order convention, or supplemental agreement, of a bank in 
the United States to which payments under the provisions of the 
convention are to be made may be considered as in a similar cate- 
gory. In view of all the circumstances, and particularly as pay- 
ments for the account of foreign creditors are involved, this office 
will not be required, at least for the present, to object to the con- 
tinuance of the establishd practice of making such payments to 
banks in the United States so designated by the foreign govern- 
ments, provided evidence of the authority for the designation and 
of the designation itself shall have been previously filed in this 
office, and provided the checks be drawn to the order of the desig- 
nated bank for the account of the particular government or foreign 
postal administration to which the payment is to be credited. Re- 
ceipts from the banks in the form transmitted with your letter 
should continue to be required in connection with such payments. 
You are advised accordingly. 


(A-84457 


APPROPRIATION AVAILABILITY—PURCHASES INVOLVING DOUBTFUL 
ADMINISTRATIVE AUTHORITY—GENERAL ACCOUNTING OFFICE 
JURISDICTION 


Where the appropriations and the Executive allotment sought to be charged 
with the purchase of airplanes by the Department of Commerce indicate 
no intent for their use for such purpose, and the legislative background 
tends further to negative such intent, the General Accounting Office may 
not by decision supply supposed deficiencies in language so as to make 
the public moneys concerned available for said purpose, the doubt being 
such as to require rather that said action be otherwise in the public 
interests, and the matter readily admitting of its presentation to the 
Congress for whatever authorization, if any, is deemed appropriate. 


Acting Comptroller General Elliott to the Secretary of Commerce, March 17. 
1937: 


I have your letter of March 3, 1937, as follows: 


I am returning herewith voucher in favor of the Stinson Aircraft Corpora- 
tion (blue voucher no. 271817) in the sum of $43,760 together with preaudit. 
difference statement, schedule no. 8819, contract Cce—2510, which states that 
the appropriation “1370210—Maintenance of Air Navigation Facilities, 1937” 
is not available for the purchase of these airplanes. The contract referred 
to covered the purchase of nine airplanes from the Stinson Aircraft Corpora- 
tion at $8,752.00 each; total $78,768.00. 
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These airplanes were required for service as follows: Four for assign- 
ment to four of the six existing air navigation districts of the Bureau of Air 
Commerce to be utilized for the purpose of checking radio ranges and 
other air navigation facilities from the air; four for assignment to the 
General Inspection Service to be used in connection with the transportation 
of aeronautical inspectors from one place to another on their itineraries 
necessary in connection with the licensing of aircraft and airmen; and one 
for assignment to the airport section of the Bureau to be used in connection 
with the Bureau’s administration of the extensive airport program being 
conducted in cooperation with the Works Progress Administration. 

As to the four airplanes for assignment to the air navigation districts, 
the Department realizes that the appropriation “Maintenance of Air Naviga- 
tion Facilities” does not specifically provide for the purchase of airplanes but 
merely for the maintenance and operation of airplanes. At the time the 
appropriation in question was passed by the Congress, the Bureau had six air- 
planes which were assigned one each to the six air navigation districts com- 
prising the United States. They are used rather constantly in checking air 
navigation facilities to be certain that the range courses are being trans- 
mitted through the air on their predetermined courses. Since that time, 
four of these airplanes have become unserviceable (at least, two of them 
through crashes) and it became absolutely necessary to replace these four 
unserviceable airplanes with four new ones equipped with the necessary radio 
equipment to serve the purpose for which they are required. 

The appropriation “Air Navigation Facilities” for the fiscal year 19386 and 
former years provided for the acquisition as well as for the maintenance 
and operation of airplanes. When the appropriation “Air Navigation Facili- 
ties” for 1937 was under discussion by the Appropriations Committee of the 
House, it was decided by the committee (no doubt because of criticism of 
the Bureau of Air Commerce by the Senate investigating committee and the 
press and statements that money had been diverted from maintenance to other 
purposes) to subdivide the appropriation imto two appropriations, providing 
one specifically for maintenance, from which there could be no diversion, 
and the other under “Hstablishment” which embraced not only the con- 
struction of new or additional airways but all other activities which were 
provided for by the former appropriation “Air Navigation Facilities.” By 
comparing the language of the 1936 act with the language of the two acts 
of 1987, it will be seen that in the two new appropriations, nothing is added 
to nor taken from the provisions of the 1936 appropriation and that the 
appropriation “Establishment of Air Navigation Facilities” provides for “air- 
craft, aircraft power plants, and accessories”, while the appropriation “Mainte- 
nance of Air Navigation Facilities” provides: 

“For repairs, alterations, and all expenses of maintenance and operation of 
air navigation facilities, motor-propelled passenger-carrying vehicles for official 
use in field work, and airplanes (including accessories and spare 
parts) °° ©” 

The Department feels that there was no thought on the part of the Appro- 
priations Committee to prohibit the acquisition of airplanes necessary in 
connection with maintenance and operation. If the language of this appro- 
priation act continued for several years without change there could pos- 
sibly be no airplanes in existence which could be maintained and operated. 
In fact, since this appropriation act was passed, four of the six then existing 
airplanes have passed out of existence. This lack of authority was foreseen 
when the Budget for the fiscal year 1988 was prepared and a change in the 
language has been approved by the Bureau of the Budget and has also 
been approved by the Subcommittee on Appropriations having charge of the 
hearings for the Bureau of Air Commerce. 

The 1938 language reads as follows: 

“For all necessary expenses of operation, maintenance, and upkeep of 
existing aids to air navigation, including purchase, exchange, maintenance, 
operation, and repair of motor-propelled passenger-carrying vehicles and 
aircraft * * °%.” 

Although not specifically provided in the language of the 1937 appropria- 
tion act, the Department nevertheless strongly feels that it was not the 
intent of the Congress to prohibit the Bureau of Air Commerce from obtaining 
aircraft actually necessary in connection with the maintenance and operation 
of the air navigation facilities comprising the Federal Airways System. 
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As to the four airplanes which have been assigned to the aeronautical 
inspectors, the Department admits that these four airplanes should properly 
be paid from the appropriation “Aircraft in Commerce” but we do not at 
the present time have a sufficient balance in that appropriation. At the present 
moment, there is not a sufficient available balance in that appropriation to 
pay for even one of these airplanes. The demand upon this appropriation has 
been caused by the installation of airway traffic control at eight of the 
principal air terminals of the country and by considerable costs necessary 
in investigation of aircraft accidents. The appropriation act “Aircraft in 
Commerce” provides a limitation of $16,500 which may be expended during 
1937 for airplanes. By reference to the supplemental hearing before the Sub- 
committee of the House Committee on Appropriations in charge of the Depart- 
ments of State, Justice, Commerce, and Labor appropriation bill for 1937, 
page 19, it will be found that that Bureau planned to expend $25,000 in 
the purchase of airplanes and it was so understood by the committee but 
at the same time the committee apparently overlooked changing the limitation 
from $16,500 to $25,000. But even if the change had been made, due to these 
unusual demands, the Bureau would not have the necessary funds. 

I, therefore, would greatly appreciate it if your office would allow the pay- 
ment for four of these airplanes out of the appropriation “Establishment of 
Air Navigation Facilities, 1937.” It may be said that there is some justifica- 
tion for this because in recent years airplanes of the General Inspection Serv- 
ice have done extensive flying in connection with the establishment of new 
facilities and the checking of existing facilities, and the acquisition of these 
four airplanes at the present time from the “Establishment” appropriation 
might be construed as a reimbursement to the General Inspection Service 
for work formerly performed by them in connection with the establishment 
of air navigation facilities. 

As to the one airplane assigned to the airport section, it is stated that the 
original application made by this Department (Department No. 83 NEC-2537, 
dated July 27, 1935, for $587,000), the sum of $32,000 was provided for 
equipment including vehicles. It was clearly understood that the vehicles 
referred to were airplanes. The need for these airplanes was discussed with 
and approved by the Bureau of the Budget as well as the Works Progress 
Administration, but in making the allotment the President merely included 
the equipment item in the group “supplies and equipment.” In a letter dated 
May 14, 1936, from the Works Progress Administration, the following statement 
is made: 

“* * * JT wish to inform you that this Administration is sympathetic 
toward the problems recited by you and will interpose no objection to the 
use of not to exceed $35,000 for the purchase of airplane equipment under 
the conditions outlined in your letter.” 

Notwithstanding this approval, the airport section did not and has not pur- 
chased an airplane but, instead, it took over nine of the best airplanes of the 
Bureau of Air Commerce and has literally “worn them out” in airport work 
connected with the Works Progress Administration. This is one of the rea- 
sons it is so necessary at the present time to acquire additional airplanes 
for the General Inspection Service. 

The determination as to the appropriation from which you will permit pay- 
ment to be made is most important to the Department at this time. A re- 
organization is pending in the Bureau, some former plans require change, 
reductions will be made in some places and increases in others, but this 
entire plan cannot be formulated with any degree of certainty until a deci- 
sion is reached as to the appropriation from which payment will have to be 
made. Furthermore, the Stinson Aircraft Corporation is greatly in need of 
the partial payment covered by this voucher and it will be greatly appreciated 
if the General Accounting Office will authorize in this instance the payment 
of four of these airplanes from “Maintenance of Air Navigation Facilities, 
1937”, four from the appropriation “Establishment of Air Navigation Facili- 
ties, 1937”, and one from “02-06/8999—Emergency Relief Commerce, Admin- 
istrative Expenses, 1936-1938.” 

The vouchers returned herewith cover the four airplanes for the Air Regu- 
lation Division which we propose to pay from “Establishment of Air Navigation 
Facilities, 1937” as heretofore explained and the one airplane which is for the 
use of the airport section which is payable from “02-06/8999—Emergency 
Relief Commerce, Administrative Expenses, 1936-1938.” The voucher cover- 
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ing the four airplanes, which we propose to pay from the “Maintenance” ap- 
propriation, will be submitted as soon as the airplanes have been completed 
by the installation of the radio equipment. 

The agreement Cc-2510, under which the aforesaid question arises, 
is dated October 1, 1936; recites on its face that the bid of the 
Stinson Aircraft Co. was the only bid received on the invitation 
covered by the agreement, and is in the amount of $78,768, for the 
furnishing and delivery of nine three-place cabin monoplanes com- 
plying with specifications BA-212, dated August 15, 1936, and De- 
partment Proposal Advertisement No. 28199. Also, the agreement 
bears on its face a duly approved legend to the effect that the entire 
amount thereof ($78,768) will be paid from the appropriation 
“Maintenance of Air Navigation Facilities, 1937”, the “balance of 
which is certified * * * as being sufficient for the payment of 
all obligations incurred against it, including this contract.” 

However desirable the object may seem administratively, this of- 
fice may not by decision supply supposed deficiencies in the language 
of the appropriation acts or executive orders to make public moneys 
available for expenditure which the legislative branch or allotting 
authority have not authorized. Constitution, article I, section 9, 
clause 7. When the language of a statute or an allotment is plain, 
inadvertent omissions by the Congress, or by the allotting authority, 
could they be established, may not be supplied by construction. 

Not only does the plain language of the appropriations desig- 
nated and of the Executive allotment indicate no intent to authorize 
charging the funds sought to be charged with the purchase of 
these airplanes, but consideration of the legislative background 
tends further to negative any such intent. Apparently, the con- 
viction had arisen in the minds of some that moneys appropriated 
and intended for certain objects had been diverted to other objects 
without the authority and contrary to the wishes of the legislative 
branch of the Government. The appropriations for the current 
fiscal year accordingly were drafted more specifically with the ob- 
ject of removing any excuse or basis for misunderstanding in that 
respect. 

In view of the terms of the appropriations and allotment in- 
volved, and having in mind the provisions of sections 3678 and 
3679, Revised Statutes, as amended, 31 U. S. C. 628, 665; section 
3732, Revised Statutes, as amended, 41 U. S. C. 11, and section 9, 
act June 30, 1906, 34 Stat. 764, 31 U. S. C. 627, I do not feel justi- 
fied in authorizing any payments on the bases suggested in the 
above quoted letter. There is, at least, such doubt in the matter 
that the interests of the Government may not be foreclosed by a 
decision of this office authorizing payments which, if made pur- 
suant thereto on decision of question of law, apparently could not 
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be recovered and thus would embarrass or preclude effective legis- 
lative or judicial action if it should later be found proper to re- 
solve the doubt in a way more favorable to the public interests. 
Mullett v. United States, 21 Ct. Cls. 485; also Longwill v. United 
States, 17 Ct. Cls. 288, 291; Charles v. United States, 19 id. 316. 319; 
Geddes vy. United States, 38 id. 428, 442-445, and Fx Parte Rock, 
171 Fed. 240, 241-242. The matter now is in a situation readily 
admitting of its presentation to the Congress for whatever authori- 
zation, if any, is deemed appropriate. 

Accordingly, upon the present record the claims covered by the 
vouchers now presented will not be certified by this office for 
payment. 


(A-84247) 
























LEAVES OF ABSENCE—FOREIGN SERVICE—ACCUMULATIONS AND 
CHARGES FOR UNEARNED ADVANCES ON DEATH OR RESIGNATION 





The current annual leave of 60 days allowed Foreign Service officers and em- 
ployees under section 22 of the act of February 23, 1931, 46 Stat. 1210, for 
any one year is not affected by the amount of leave which may have 
accumulated from prior years within the limitations of said act, and 
where accumulated leave at the beginning of the third year equals the 
statutory limitation, the granting thereof during the third year does 
not bar the use of the current leave allowed by the statute for the third 
year for cumulative purposes at the beginning of the fourth year. 

Foreign Service officers and employees granted advance annual leeve under 

section 22 of the act of February 23, 1931, 46 Stat. 1210, who die or resign 

prior to the liquidation of such advances, are not chargeable with the 
unearned portion thereof in the absence of administrative regulations to 
that effect. 





Acting Comptroller General Elliott to the Secretary of State, March 18, 1937: 


Consideration has been given your letter of February 25, 1937, as 
follows: 


Section 22 of the act of February 23, 1931, concerning leaves of absence 
of Foreign Service officers and employees reads as follows: 

“Sec. 22.* * * The Secretary of State is authorized, in his discretion 
and subject to such regulations as may be issued by the President, to grant 
to any officer or employee of the Foreign Service not to exceed sixty days’ 
annual leave of absence with pay. If such officer or employee returns to the 
United States, the leave of absence granted under the provisions of this sec- 
tion shall be exclusive of the time actually and necessarily occupied in going 
to and from the United States, and such time as may be necessarily occupied 
in awaiting sailing. Any portion of sixty days’ annual leave not granted or 
availed of in any one year may be cumulative, not to exceed, exclusive of 
time in transit and awaiting sailing, one hundred and twenty days in three 
years; or one hundred and eighty days in four years: Provided further, That 
employees not American citizens may be granted not to exceed thirty days’ 
leave of absence with pay in any one year, 

“The Secretary of State is also authorized to grant to any officer or em- 
ployee of the Foreign Service, on account of personal illness or on account 
of exposure to a contagious disease which would render presence at a post 
of duty hazardous to the health of fellow employees, sick leave of absence with 
pay at the rate of fifteen days a year, the unused portion of such sick leave 
to be cumulative not to exceed one hundred and twenty days: Provided, That 
during the first year of operation of this act not to exceed thirty days of 
additional sick leave with pay may be granted.” 
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Under this provision an officer may be granted sixty days leave each year. 
If he takes none the first two years he accumulates one hundred and twenty 
days leave which he may take during the third year. Had he taken leave 
each year when due he would also be entitled to sixty days in that third year, 
but having taken the one hundred and twenty days as accumulated leave dur- 
ing the third year it would appear that would be all he could receive as 
accumulated leave for the three years. Would the sixty days leave which 
might have been granted in the third year, had he taken leave each year, 
be considered as unused leave for cumulative purposes for the future three 
years or would his accumulation begin with the fourth year? Having re- 
ceived one hundred and twenty days cumulative leave during the third year, 
can he receive at the end thereof, that is in the fourth year of service, sixty 
days leave to which he would be entitled during the third year? If not could 
he then receive the sixty days due for the fourth year? In this connection it 
should be stated that because of the exigencies of the Foreign Service, leave 
to which an officer is entitled in any one year is frequently granted at the 
beginning or at some time during the year as is most advantageous for the 
Service in the same manner as is done in the Civil Service in the United 
States. If such leave is taken and the officer subsequently dies or resigns 
either without returning to his post or after such return but prior to the 
expiration of the third or fourth year, as the case may be, must a refund be 
demanded of such officer for any portion of such leave taken? 

The limitations of “120 days in 3 years” and “180 days in 4 years” 
are directed to “Any portion of 60 days annual leave not granted 
or availed of in any 1 year.” In other words, the limitations have 
reference to the accumulated leave consisting of “Any portion of 60 
days annual leave not granted or availed of in any one year.” The 
wording of the statute, therefore, is such as to require a holding 
that the current leave of 60 days allowed by the statute for any one 
year is in nowise affected by the amount of leave which may have 
accumulated from prior years, and that the limitations of 120 days 
and 180 days prescribed by the statute do not apply to the maximum 
leave which may be taken in any one calendar year. 

Referring to your first question, therefore, if the employee takes 
no leave the first 2 years, the accumulated leave at the beginning 
of the third year amounts to 120 days, and if he is authorized to 
take the 120 days accumulated leave during the third year, the 60 
days current leave allowed by the statute for that third year be- 
comes unused leave for cumulative purposes at the beginning of the 
fourth year. The answer to this question renders unnecessary the 
answers to the remaining questions regarding the limitations on 
accumulated leave. 

With respect to your question concerning the death or resigna- 
tion of foreign service officers before the end of the year for which 
they have been granted annual leave at the beginning of the year, 
the act authorizes the granting of 60 days’ annual leave without 
specifying the time of the year or making any stipulation as to 
monthly accruals. Accordingly, the matter of charging the officer 
with a portion of the leave as unearned is dependent upon adminis- 
trative regulations requiring such charge. I find no provision in 
the regulations under this act in Executive Order 5642 of June 
8, 1931, requiring the officer to be charged with the unearned portion 
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of his leave where he dies or resigns after taking such leave and 
before the end of the leave year. Accordingly, there would appear 
to be no authority for such a charge under the present regulations. 
22 Comp. Dec. 103; 27 id. 583; 12 Comp. Gen. 63; id. 93. Compare 
16 Comp. Gen. 487 with respect to the unearned leave of non-foreign 
service civil employees under regulations prescribed by Executive 
Order 7409, dated July 9, 1936. 


(A-83464) 


SALES—SURPLUS AND OBSOLETE REAL PROPERTY—EXPENSES PAY- 
ABLE FROM PROCEEDS 


The expenses of sales payable from the proceeds of surplus and obsolete real 
property sold pursuant to the acts of August 26, 1935, and August 27, 1935, 
49 Stat. 800 and 885, respectively, are limited to those pertaining directly 
thereto, such as auctioneer’s fees, advertising, photographs necessary to 
advertising, telegrams and telephone calls necessarily incident to the sales, 
and like expenses, but, as appraisals under the act of August 26 are re- 
quired to be made by the Treasury Department, and sales under the act 
of August 27 are by auction without provision or authorization for 
appointment of appraisers, the expenses of appraisals are not payable 
from such proceeds, nor may traveling expenses of Government employees 
incident to the sales be so paid. 


Acting Comptroller General Elliott to the Secretary of the Treasury, March 19, 
1937: 


There has been considered your letter of January 28, 1937, as 
follows: 


Public Act No. 351, 74th Congress, approved August 27, 1935 (49 Stat. 885), 
provides in part as follows: 

“That notwithstanding any other provisions of law, whenever any real 
property located outside of the District of Columbia, exclusive of military or 
naval reservations, heretofore or hereafter acquired by any Federal agency, 
by judicial process or otherwise in the collection of debts, purchase, donation, 
condemnation, devise, forefeiture, lease, or in any other manner, is, in whole 
or in part, declared to be in excess of its needs by the Federal agency having 
control thereof, or by the President on recommendation of the Secretary of 
the Treasury, the Director of Procurement, with the approval of the Secretary 
of the Treasury, is authorized * * * (ce) to sell the same at public sale 
to the highest responsible bidder upon such terms and after such public 
advertisement as he may deem in the public interest.” 

Public Act No. 330, 74th Congress, approved August 26, 1935 (49 Stat. 800), 
authorizes the sale of obsolete buildings and sites to states, counties, or munic- 
ipalities at fifty percent of their appraised value, the appraisals to be made by 
the Treasury Department. : 

Much surplus property has been assembled by the Procurement Division, 
and sales are being held regularly. Surveys and studies are being made in 
preparation for the sale of an increasing volume of surplus property. In 
connection with the surveys and studies, it is necessary to pay the expenses 
of travel of inspectors, the cost of appraisals, photographs and surveys, com- 
munication costs, and similar incidental expenses. In connection with the 
sales, it is similarly necessary to pay the cost of advertising, as well as costs 
of telegrams, long-distance telephone calls, and incidentals connected wholly 
with the disposition of the property. 

Public Act No. 351 does not provide for the defrayment of costs of disposi- 
tion of surplus real property, and it has been necessary to charge the costs, 
according to their character, to the appropriate annual appropriations of the 
Public Buildings Branch, Procurement Division, such as “outside professional 
services” and “general administrative expenses.” 


cee LL LE 








DECISIONS OF THE ACTING COMPTROLLER GENERAL 877 


However, Section 489, title 31, U. S. C., provides that— 

“From the proceeds of sales of old material, condemned stores, supplies, or 
other public property of any kind, before being deposited into the Treasury, 
either as miscellaneous receipts on account of ‘proceeds of Government prop- 
erty’ or to the credit of the appropriations to which such proceeds are by law 
authorized to be made, there may be paid the expenses of such sales, as 
approved by the General Accounting Office, so as to require only the net 
proceeds of such sales to be deposited into the Treasury, either as miscellane- 
ous receipts or to the credit of such appropriations, as the case may be.” 

It is desired to invoke the authority of section 489, title 31, in connection 
with a reimbursement of annual appropriations from the proceeds of sales of 
recently sold properties. Also, information is desired as to what items of 
expenses of sales are approved by the General Accounting Office as deductible 
from gross proceeds before the deposit of the net proceeds of sales. 

There are itemized below the expenses of two recent sales of real property, 
one to the city of Petersburg, Virginia, Public Act No. 330, 74th Congress, 
approved August 26, 1935 (49 Stat. 800), and the other the sale of the old 
Custom House at El Paso, Texas, to private interests under the provisions of 
Publie Act No. 351: 

Petersburg, Va., P. O. (old).—Site and building sold to the city of Peters- 
burg, Virginia, pursuant to the provisions of the act approved August 26, 1985— 
Public No. 330, 74th Congress (49 Stat. 800), U. S. C. No. 40, sec. 345b, 


Contractor Item Amount Date Veacuet Symbol 


Richmond Real Es- | Appraisal_.| $87.00 | Aug. 19, 1936 | 283574 | 101-100 
tate Exchange. 


The above expenses were paid from the 2x 721, “outside professional serv- 
ices”, Public Buildings Branch, Procurement Division. 

The amount, $1,750.00, was received on the above account and deposited 
into the special deposit account of the chief disbursing officer, Treasury 
Department, symbol number 891-804, under date of September 4, 1936, schedule 
of collections number 209. 

El Paso, Teras, Cu. H. (old).—Site and building sold to S. H. Kress Com- 
pany of New York pursuant to the provisions of the Act approved August 27, 
1935, Public No. 351, 74th Congress (49 Stat. 885), U. S. C. No. 40, sec. 304a. 


Contractor Item Amount Date Veasber sane 
8. A. Collwell_..___| Appraisal__--- $60. 00 | Sept. 18, 1936 | 453789 | 101-100 
Aultman Photo Co_| Photographs.-_| 6.00 | Sept. 18, 1936 | 453799 | 101-100 
Herald-Post-___.--- Advertising.._| 11.55 | Sept. 18, 1936 |1026178 | 101-100 
77. 55 


The above expenses of photographs and appraisal fees were paid from the 
appropriation 2 x 271, “outside professional services”, Public Buildings Branch, 
Procurement Division. The advertising costs were paid from the appropria- 
tion 27727, “general administrative expenses”, Public Buildings Branch, Pro- 
curement Division, 1987. 

The amounts, $11,800, dated 11/20/36, schedule of collections number 426, 
and $223,750, dated 12/7/36, schedule of collections number 481, were received 
on the above account and deposited into the “special deposit account” of the 
chief disbursing officer, Treasury Department, symbol number 891,804. 

Your instructions will be appreciated as to whether you find any objection 
to the reimbursement of the annual appropriations named for the several 
items of expense noted above from the proceeds of sales. Also, will you please 
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indicate generally whether all of the following items of expenses of sales are 
deductible from the gross proceeds prior to deposit of the net balance in 
miscellaneous receipts: Costs of surveys and investigations when outside pro- 
fessional services are required, costs of public advertising, costs of photographs 
when obtained through outside services, costs of telegrams and long distance 
telephone calls incident to sales or negotiations, and costs of travel of Govern- 
ment employees required to travel in connection with the disposition of surplus 
real estate. 


The act of August 26, 1935, 49 Stat. 800, authorizes the sale of 
obsolete buildings and sites to States, counties, municipalities, or 
other duly constituted political subdivisions of States for public 
use and specifically provides with respect to appraisal of lands 
to be sold thereunder and disposition of the proceeds of such sales, 
as follows: 

* * * That the total purchase price shall in no case be less than 50 
per centum of the appraised value of the land, the appraisal to be made by 
the Treasury Department: Provided further, That the proceeds of the sales 
shall be deposited in the Treasury as miscellaneous receipts: * * * 

Regarding the sale under this act of the old Petersburg, Va., 
post-office site and building, described in your letter, the only expense 
shown in connection therewith is an appraisal fee of $87 paid to 
the Richmond Real Estate Exchange for appraisal of the property, 
and under the act above quoted the appraisal of the land is required 
to be made by the Treasury Department. Consequently, such ap- 
praisals as are necessary in respect of sales made under that act 
are to be made by regular employees of the Treasury Department, 
and any expenses incurred in connection therewith are to be borne 
by said Department as administrative expenses and, therefore, are 
not for charging against the proceeds of sale. 

With respect to the sale of the old customhouse at El Paso, Tex., 
consummated under the act of August 27, 1935, 49 Stat. 885, there 
are shown expenses of appraisal, photographs, and advertising. 
The said act makes no provision for an appraisal nor does it author- 
ize the appointment of appraisers to make an appraisal of the 
property authorized to be disposed of under the act. It is noted 
in this connection that the property is required to be sold only 
at public sale to the highest responsible bidder, thus indicating lack 
of necessity for an appraisal. Other than the direction that the 
Director of Procurement, with the approval of the Secretary of 
the Treasury shall sell the property at public sale to the highest 
responsible bidder upon such terms and after such public adver- 
tisement as he may deem in the public interest, the laws in effect prior 
to the date of the act respecting the items of expense that would 
be allowable in connection with sales thereunder were in full 
force and effect and applicable to the proceeds of sale of said 
property. 7 Comp. Gen. 531. 

The act of June 8, 1896, 29 Stat. 268 (sec. 489, title 31, U. S. C.) 
quoted in your letter provides that from the proceeds of sales of old 
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material, condemned stores, supplies, or other public property of any 
kind before being deposited into the Treasury as miscellaneous 
receipts or to the credit of the appropriations to which such pro- 
ceeds are authorized by law to be made, there may be paid the 
expenses of such sales as approved by the accounting officers so 
as to require only the net proceeds of the sales to be deposited into 
the Treasury. The general rule adopted by the accounting officers 
of the Government under this act is that there may be paid from 
the proceeds of sales of Government property only such expenses 
as pertain directly to the sales. 3 Comp. Dec, 744; 5 Comp. Gen. 
680; 6 Comp. Gen. 348; 7 Comp. Gen. 531; 15 Comp. Gen, 743. 

The payment of expenses for appraisals from the proceeds of sales 
is not authorized under either act—the act of August 26, 1985, having 
provided for appraisals by the Treasury Department and the act 
of August 27, 1935, containing no provision whatever for appraisal 
of the property to be sold thereunder. The expense of sales payable 
from the gross proceeds of such sales are limited to those pertaining 
directly to the sales, such as auctioneer’s fees, advertising, photo- 
graphs when necessary in connection with advertising, telegrams, 
and telephone calls when necessarily incident to the sale, and such 
like expenses. ‘Traveling expenses. incurred by Government em- 
ployees incident to sales of property are not for payment from the 
proceeds of sales, as such expenses represent merely administrative 
expenses necessary in connection with the duties imposed on the 
Procurement Division, Treasury Department, by the acts. 15 Comp. 
Gen. 886. 

Your questions are answered accordingly. 


MILEAGE—ARMY OFFICERS—TRAVEL BY HIGHWAY 


Mileage allowance payable to an officer of the Army traveling by Government 
or privately owned conveyance under competent orders without troops 
is now for computation under Army Regulations changes promulgated under 
dates of December 21, 1986, and February 5, 1987, on the basis of distance 
of actual necessary travel by such conveyances, provided such distances 
are not in excess of those shown in the official mileage tables or W. D. F. D. 
Form No. 46, payment in no case to exceed the’ amount that would be 
payable on the basis of such latter distances less deduction for land-grant 
involved by the route so established. 


Acting Comptroller General Elliott to Lt. Col. W. H. Holcomb, United States 
Army, March 22, 1937: 


There has been received your request of January 27, 1937, for 
decision as to the amount which may be properly paid for mileage 
on a voucher for $95.28 transmitted therewith showing 1,191 miles 
travel performed by you via private automobile per form 1012e 
attached—1,229 miles less 38 miles in excess of that shown on form 
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46 and in Official mileage tables. The travel was in connection 
with the prosecution of River and Harbor works from Milwaukee, 
Wis., to various points in the Milwaukee engineer district and 
return to your proper station, the speedometer readings between 
some of the points being greater, and between other of the places 
being less, than the distances established by the official mileage 
tables, or War Department, F. D. Form No. 46, some of which 
also involved land-grant distances. 

It was held in decision of August 2, 1933, 13 Comp. Gen. 31, 
that the mileage allowance of an officer of the Army traveling by 
private automobile under competent orders without troops on non- 
military duty is subject to a reduction from his mileage account 
of 3 cents per mile for the land-grant distance involved in the 
computation based on the distances published in the official mileage 
tables. The present submission requires a consideration of the 
question as to what modification of this rule is effected by the 
changes in paragraph 1, Army Regulations 35-4820, promulgated 


by Circular No. 83, War Department, dated December 21, 1936, as 
follows: 


c. When travel is performed by Government or privately owned conveyance, 
places between which the travel was performed and speedometer readings 
representing the distances traveled must be shown on mileage or reimbursement 
vouchers which will be accepted as prima facie evidence of the correctness of 
such distances, provided that where such distances are in excess of those shown 
in the official mileage tables or W. D., F. D. Form No, 46 (request for official 
distance), computed as provided in a above, the latter distances will govern; 
provided further that where speedometer readings are not available, distances 
will be computed on the basis of the shortest usually traveled highway distance 
between the points of travel as shown by standard highway mileage guides such 
as the publications of the American Automobile Association or the Rand and 
MeNally Standard Highway Guide. 


Further changes in the same regulations were promulgated by 


Circular No. 12, War Department, dated February 5, 1937, adding 
subparagraph 1d, that: 


d. Distances which include land grant.—In making payment for highway 
travel where land grant is shown via the official mileage tables between the 
points of such travel, no land-grant deductions, as such, will be made. However, 
payment for highway travel will in no case exceed the amount that would be 
payable had the travel been performed via the official distance with appropriate 
land-grant deductions. 


The promulgation of these regulations is in pursuance, of the pro- 
visions of section 12 of the act of June 10, 1922, 42 Stat. 631, that in 
the computation of the mileage allowance the “distance shall be com- 
puted by the shortest usually traveled route”, and of the authority 


vested in the Secretary of War by the act of June 12, 1906, 34 Stat. 
246, as follows: 


* * * payment and settlement of mileage accounts of officers shall be made 


according to distances and deductions computed over routes established and by 
mileage tables prepared by the Paymaster-General of the Army under the 
direction of the Secretary of War. * * * 
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At the time of the enactment of this latter law official travel was 
largely performed by rail, and the official mileage tables show dis- 
tances in most cases over railroad routings. With the development 
of highways and with the increased use of Government and privately 
owned automobiles, and other modes of conveyance, such as the motor- 
bus, official travel is now frequently performed over public highways. 
The regulations as changed recognize this growing mode of trans- 
portation and authorize the computation of mileage accounts on the 
basis of the distance of the actual necessary travel by Government or 
privately owned conveyance, provided such distances are not in excess 
of those shown in the official mileage tables or W. D., F. D. Form No. 
46, and provided further that payment for highway travel will in no 
case exceed the amount that would be payable computed by the official 
mileage tables inclusive of any land-grant involved by the route 
established by the official mileage tables. The effect of the regula- 
tions is to establish distances for the payment of mileage for auto- 
mobile travel over the “shortest” usually traveled routes, and com- 
putation of the officer’s mileage account may legally be made on the 
basis of distances computed as therein set out. Giving application 
to such rule, the payment of mileage in the case presented is computed 
as follows: 


Official |O. M. T. nq | Amount 
ometer | railway | or form | ~ t of mile- 
ings| guide gran 


Milwaukee, Wis South Bend, Ind_--- 
South Bend, Ind Pin Hook Bend, Ind_ 
Pin Hook Bend, Ind__| South Bend, Ind-_--- 
South Bend, Ind Saugatuck, Mich---- 
Saugatuck, Mich Grand Haven, Mich. 
Grand Haven, Mich___| White Lake, Mich--- 
White Lake, Mich___-_| Ludington, Mich- --- 
Ludington, Mich Manistee, Mich 
Manistee, Mich Frankfort, Mich 
Frankfort, Mich Traverse City, Mich- 
Traverse City, Mich___| Leland, Mich 
Leland, Mich Traverse City, Mich- 
Traverse City, Mich_..| Charlevoix, Mich-_--- 
Charlevoix, Mich Mackinaw, Mich- --- 
Mackinaw, Mich St. Ignace, Mich_--- 
St. Ignace, Mich Manistique, Mich- -- 
Manistique, Mich Escanaba, Mich 
Escanaba, Mich Marinette, Wis 
Marinette, Wis Oconto, Wis 

Oconto, Wis__..._---- Shawano, Wis 
Shawano, Wis New London, Wis--- 
New London, Wis....| Menasha, Wis 
Menasha, Wis-.------- Green Bay, Wis 
Green Bay, Wis------ Kewaunee, Wis 
Kewaunee, Wis Milwaukee, Wis 
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If otherwise correct payment may be made on the voucher re- 
turned in the amount of $90.83. 


(A-83242) 


TRANSPORTATION OF BITUMINOUS COAL—REDUCTION OF CAR- 
RIERS’ UNREASONABLE RATES BY PRIVATE PETITION—EXCESSIVE 
CHARGES ON GOVERNMENT SHIPMENTS—GENERAL ACCOUNTING 
OFFICE RIGHT OF SET-OFF NOTWITHSTANDING STATUTE OF 
LIMITATIONS 


Amounts representing transportation charges on Government shipments of 
bituminous coal, in carloads, from mines in Illinois to destinations in 
Missouri in excess of the reasonable rates prescribed in Illinois Coal 
Trafi Bureau v. Arkansas Valley I. Ry. Co., 161 I. C, C. 387, properly 
may be set-off by the General Accounting Office against amounts other- 
wise due the carrier notwithstanding the Government was not a party 
to the petition effecting the revision in rates, or that the period within 
which complaint might be filed with the Interstate Commerce Commission 
had expired, the proceeding before the Commission being a matter of 
public concern and inuring to the benefit of all required to pay the un- 
reasonable rates, and statutes of limitations, in the absence of statutory 
provision otherwise, not running against the Federal Government. 


Decision by Acting Comptroller General Elliott, March 24, 1937: 

The Missouri-Kansas-Texas Railroad Co. requests review of set- 
tlement T-104423, June 22, 1936, in which there was disallowed 
$278.51 of the sum of $1,742.91 claimed as freight charges on bill 
60 (December 1935), and from the balance of $1,464.40 found due, 
there was deducted $664.56, to recover, pursuant to report and recom- 
mendation of the War Department, freight charges collected by 
the carrier in excess of those accruing on the basis of rates found 
reasonable by the Interstate Commerce Commission for the trans- 
portation of bituminous coal from Illinois mines to several desti- 
nations in Missouri. 

Under bill 60 the carrier claimed freight charges totaling $1,742.91 
on shipments of yellow pine piling (total net weight 538,600 pounds) 
from Pelahatchie, Miss., to Bernheimer, Mo.—routed “Canton & 
Carthage RR; IC; M-K-T-RR:’—under Government B/L 
WE-127834, 127835, 127836, and 127837, each dated November 1, 
1935. There was allowed under the above settlement, $1,464.40, com- 
puted at a net rate of 27.189 cents. The applicable rate on the date 
the shipments moved was 34.5 cents per hundredweight. See Agent 
Speiden’s Tariff 199, I. C. C. No. 1377. All carriers participating 
in the movement are equalizing carriers and agree to accept a net 
rate of 27.189 cents, computed as follows: 

To Meridian 10. 0 less 50 percent land grant 


To East St. Louis 11. 9 less 19.421 percent land grant 
To destination 12.6 net 


Gross rate 
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Division: I. C. System D/S 262-A, Sup. 151, M. K. T. D/S 
4395-B. 

The rate applied to the shipments in question is accordingly cor- 
rect and the disallowance of $278.51 is sustained. 

In the carrier’s request for review of the deduction of $664.56 it is 
pointed out that the Government: was not a party to the complaint 
in I. C. C. Docket 23424 and since it has not filed a complaint with 
the Interstate Commerce Commission within the 2-year period stipu- 
lated in section 16 (3) of the Interstate Commerce Act, as amended, 
the deduction was unauthorized. 

Reduced rates on bituminous coal, in carloads, from the southern 
Illinois coal district to certain destinations in Missouri were pre- 
scribed in Jilinois Coal Traffic Bureau v. Arkansas Valley I. Ry. Co., 
161 I. C. C. 337, in which it was stated that the carriers would be 
expected to revise their rates in harmony therewith to other destina- 
tions. The reduced rates became effective on August 20, 1930. 
Thereafter, complaints in E, H. Milton & Sons, et al., 179 I. C. C. 
200, decided November 23, 1931, alleged to be unreasonable the rate 
on bituminous coal in carloads, from mines in Illinois in the Belle- 
ville, Centralia, DuQuoin, southern Illinois, and Springfield districts 
to 16 destinations in Missouri. Reparation was awarded on the basis 
of the revised scale of reasonable rates prescribed in J/linois Coal 
Trafic Bureau v. Arkansas Valley I, Ry. Co., supra. 

The Chief of Engineers, War Department, had made shipments 
similar to those for which reparation was awarded to others and for 
which shipments the carrier had claimed and had been paid freight 
charges at the excessive and unreasonable rates. The War Depart- 
ment presented a claim against the carrier on the basis of the rates 
on which reparations were awarded to other shippers. The claim 
was declined by the carrier for the aforementioned reasons—that 
the Government was not a party to the petition in F. H. Milton & 
Sons et al. v. Alton & Southern Railroad et al., swpra, and that the 
items claimed are barred by the running of the statute of limitations 
as provided in paragraph (3), section 16, Interstate Commerce Act. 
The offset with respect to which review is now requested was there- 
after effected in settlement T—104423, June 22, 1935, in the amount of 
$664.56. 

The accounting officers of the Government are required to settle 
all claims for and against the United States. See section 305 of the 
Budget and Accounting Act of June 10, 1921, 42 Stat. 24; 15 Comp. 
Gen. 304. Under the accounting procedure established pursuant to 
the act of June 10, 1921, supra, claims arising against debtors in the 
various departments and establishments of the Government are re- 
ported to this office where such claims as well as credits lawfully are 
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for consideration in the settlement of accounts. In a case where the 
validity of the debt as reported is established collection thereof is 
for effecting through offset without the necessity of incurring the 
expense of either judicial or guasi judicial proceedings. See Barry 
v. United States, 229 U.S. 47; Taggart v. United States, 17 Ct. Cls. 
322, and A-15617, September 8, 1926, and October 21, 1926. 

The indebtedness collected by the offset represents the excess over 
reasonable rates, as found by the Interstate Commerce Commission 
in £. H. Milton & Sons et al. v. Alton & Southern Railroad et al., 
supra. It was not necessary that the Government should intervene 
as a party to this action before the Commission. The proceeding was 
a matter of public concern in which the whole body of shippers was 
interested, and as stated in Phillips vy. Grand Trunk Ry., 236 U. S. 
662, 665, “The finding thereon was general in its operation and inured 
to the benefit of every person that had been obligated to pay the 
unjust rate.” 

The carrier urges, as objection to the Government’s right to re- 
coupment of the unlawful charges, the provision of section 16 (3) 
of the Interstate Commerce Act that “All complaints for recovery of 
damages shall be filed with the Commission within 2 years from the 
time the cause of action accrues, * * *” 

As to this contention, the general rule—grounded upon the neces- 
sity as a matter of public policy for preserving rights, revenues, 
and property from injury and loss by the negligence of public offi- 
cers—is that, in the absence of an act of Congress prescribing a 
limitation for a particular suit or class of suits by the United 
States—which class of acts is for strict construction—statutes of 
limitation do not run against the Federal Government. See 37 Cor- 
pus Juris 711, and the numerous authorities cited therein. 

Accordingly, the action in effecting the set-off was proper and the 
settlement of June 22, 1935, is affirmed, 





(A-76710) 





VETERANS’ ADMINISTRATION — JURISDICTION — CLAIMS FOR PRO- 
CEEDS OF PENSION CHECKS OF DECEASED BENEFICIARIES 













Claims for proceeds of pension checks drawn to the order of Veterans’ Admin- 
istration beneficiaries who have died subsequent to the period: covered by 
the checks and which are by statute made an asset of the estate of the 
deceased pensioner, are for settlement by the General Accounting Office, 
but where not so provided such uncashed checks are for disposition in 
accordance with the laws under which issued except such as are more than 
one full fiscal year old, the amounts of which have been covered into the 
appropriation “Outstanding liabilities” as required by the Permanent Ap- 
propriation Repeal Act of 1934, 48 Stat. 1235, which are also for settlement 
by the General Accounting Office. 
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Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
March 27, 1937: 


Reference is made to your letter of March 8, 1937, in reply to my 
letter of July 8, 1936, relative to claims for the proceeds of pension 
checks drawn to the order of Veterans’ Administration beneficiaries 
who have died subsequent to the period covered by the checks. 

With respect to the various benefit payments made by your Admin- 
istration you state: 


Your attention is invited to the fact that benefits payable under Public, No. 
2, 73d Congress, and the regulations issued pursuant thereto, and under sections 
26, 27, and 28 of Public, No. 141, 78d Congress, are for disposition under 
different rules and regulations than are the benefits payable under the general 
pension laws (laws in effect prior to March 20, 1933, granting benefits for serv- 
ice other than World War service and still in effect for service prior to April 
21, 1898) and the laws reenacted by section 30, Public, No. 141, 73d Congress, 
and Public, No. 269, 74th Congress. Benefits payable on account of World War 
service and service subsequent to April 21, 1898 (except those payable under 
the renacted pension laws), not paid during the lifetime of the veteran, are for 
disposition in accordance with the provisions of paragraph V, part I, veterans 
regulation no. 2 (a), and are not considered assets of the beneficiary’s estate. 
Such cases have not, therefore, been forwarded to the General Accounting 
Office for settlement, but have been adjudicated by this Administration. 

Pensions predicated on service prior to April 21, 1898, and those payable 
under the laws reenacted by section 30, Public No. 141 and Public No. 269, 
74th Congress (these laws reenacted the laws in effect prior to March 20, 
1933, granting pensions to veterans of the Spanish-American War and their 
dependents), are for disposition in accordance with the provisions of the act 
of March 2, 1895. Under this act and section 4 of the act of May 1, 1926, and 
section 5 of the act of June 2, 1930, a check in payment of pension constitutes 
an asset of the pensioner’s estate in the event of the death of the pensioner 
on or after the last day of the period covered by the check. In this latter 
class of cases there must be submitted a claim on General Accounting Office 
form 1055, which form must, however, be filed with the Finance Service, 
Veterans’ Administration. Such claims are submitted to the General Acconnt- 
ing Office after the necessary supporting papers have been secured by the 
Veterans’ Administration. However, claims for accrued pension other than 
those last mentioned are adjudicated by this Administration and have not 
been forwarded to the General Accounting Office. 


In connection with pension benefits payable to soldiers and sailors 
of the War with Spain, the Philippine Insurrection, or the China 
Relief Expedition, maimed soldiers, widows, minor children, and 
helpless children of such soldiers and sailors, the acts of May 1, 
1926, 44 Stat. 382, and June 2, 1930, 46 Stat. 493, provide: 

* * * the issuance of a check in payment of a pension for which the 
execution and submission of a voucher was not required shall constitute pay- 
ment in the event of the death of the pensioner on or after the last day of 


the period covered by such check, and it shall not be canceled, but shall 
become an asset of the estate of the deceased pensioner. 


Similar provision was made by the act of July 3, 1926, 44 Stat. 806, 
entitled “An act granting pensions and increase of pensions to cer- 
tain soldiers, sailors, and marines of the Civil and Mexican Wars 
and to certain widows of said soldiers, sailors, and marines and to 
widows of the War of 1812, and Army nurses, and for other pur- 
poses.” As to other benefit payments such as those provided for in 
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the World War Veterans’ Act, as amended, no such statutory pro- 
vision appears to have been enacted with respect to checks issued 
to beneficiaries recognized by the laws granting such benefits. The 
absence of legislative directions as to such cases, when in other cases 
specific legislation has been enacted, must be construed as indicating 
an intent that uncashed checks would be for disposition in accordance 
with and in pursuance of the laws under which such uncashed checks 
were issued, and such cases will be treated by this office accordingly. 

With respect to those checks, claims for the proceeds of which 
would otherwise be for adjudication by your Administration but 
for the fact that the checks are more than 1 full fiscal year old and 
the amounts thereof have been covered into the appropriation “Out- 
standing liabilities” in accordance with the provision of section 21 
of the Permanent Appropriation Repeal Act, June 26, 1934, 48 Stat. 
1235, the matter is for consideration by this office after it has re- 
ceived consideration by your Administration and this office advised 
of the result of such determination and action. 

In the circumstances I have to advise that no further action will 
be taken by this office with respect to the claim of Flora Vera Ellis 
for the proceeds of check no. 273634 for $30 drawn January 31, 1936, 
to the order of Charles I. Ellis, a World War veteran, the subject of 
letter of your Administration dated May 22, 1936 (DAF-CA XC- 
1225253 World War). 

With respect to the claim of Lauretta Gilbert for the amount of 
check no 10401619 for $22.50 drawn August 31, 1935, to the order 
of Lauretta Smith, it was reported by your Administration under 
date of May 1, 1936 (DAF-CA XC-2629649 War with Spain), as 
follows: 

As the pensioner lived through the period covered thereby, the above de- 
scribed check is an asset of the estate and papers in support of the claim 
should be forwarded as it is the function and established procedure of this 
Administration to develop claims for the proceeds of checks which are assets 
of the estate. You are further informed that in the instant case there are 
additional benefits due. 

Since the check covered pension due a veteran of the War with 
Spain under the acts of May 1, 1926, and June 2, 1930, swpra, the 
check has become a part of the estate of the deceased pensioner and, 
therefore, the claims for adjudication by this office. Accordingly, 
it is requested that an administrative report be furnished in the 
matter particularly as to what action has been taken by your Admin- 
istration. 

In the claim of R. S. Carlton as executor of the estate of William 
J. Timpe, a World War veteran, for the proceeds of certain insur- 
ance and pension checks listed in letter of your Administration dated 
December 12, 1935, the amounts of said checks have been covered 
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into “Outstanding liabilities” under the provisions of the cited stat- 
ute, supra. Since this case involves unpaid monthly installments 
of insurance and accrued pension there are forwarded all pertinent 
papers with the request that they be returned together with a report 
as to your determination and action taken in the matter. 

In view of the fact that settlement of the several claims involved 
has been pending for a long time, it is requested the matter be 
given prompt consideration. 


(A-83629) 


LEASES—RENT—QUARTERS IN ALASKA RURAL REHABILITATION 
CORPORATION-OWNED BUILDING 


The general rule that payment of rental by one Government department or 
agency for premises under the control of another such department or 
agency is unauthorized, is not for application to quarters occupied as a 
post office in a building erected and owned by the Alaska Rural Rehabilita- 
tion Corporation, the Corporation having been organized under the Terri- 
torial laws of Alaska, being a separate corporate entity, and only partially 
under the supervision or control of Federal officials. 


Acting Comptroller General Elliott to the Postmaster General, March 27, 1937: 

Reference is made to a letter dated March 4, 1937, Q B 79, and 
prior communications from the Fourth Assistant Postmaster General, 
requesting decision as to whether rent may be paid for quarters oc- 
cupied by the post office at Palmer, Alaska, in a building erected and 
owned by the Alaska Rural Rehabilitation Corporation, the ques- 
tion involved being whether the said Alaska Rural Rehabilitation 
Corporation is a Federal governmental agency within the principles 
of decisions holding that payment of rental by one Government de- 
partment or agency for premises under the control of another such 
department or agency is unauthorized. 

There was submitted with the request for decision a copy of a 
report dated June 2, 1936, from the Administrator, Works Progress 
Administration, concerning the matter, as follows: 

Your letter of May 26, relative to the building occupied by the post office at 
Palmer, Alaska, is hereby acknowledged, and in connection therewith we would 
advise that the building so occupied is the property of the Alaska Rural 
Rehabilitation Corporation. 

This Corporation was organized under Territorial laws and cannot be 
construed as being a Federal agency. 

The Federal Emergency Relief Administration granted funds to the terri- 
tory for the purpose of providing work for relief cases in the same manner 
that monies were granted to the various States under the emergency appro- 
priation, and it is our opinion that in view thereof such buildings as were 


constructed do not revert to the Government but rather are the properties 
of the agency for which they were constructed. 


Concerning the status of the Alaska Rural Rehabilitation Cor- 
poration and its funds, there has now been received a report (A- 
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80541) dated March 12, 1937, from the Administrator, Federal Emer- 
gency Relief Administration, in part as follows: 


As to the identity or status of the funds granted to the Alaska Rural Re- 
habilitation Corporation for operation from and after February 15, 1986, atten- 
tion is respectfully directed to the statement in letter of September 9, 1936, 
addressed to the Chief of the Audit Division, to the effect that “subsequent 
to February 15, all funds for use by the Matanuska Valley colonization project 
were granted direct to the Alaska Rural Rehabilitation Corporation.” 

Direct grants to the Corporation were made pursuant to the authority vested 
in the Federal Emergency Relief Administrator by the Federal Emergency 
Relief Act of 1933, Public 15, 73rd Congress, as subsequently amended by the 
act of February 15, 1934 Public 98, 73rd Congress, which provided, in pertinent 
part, that “Nothing contained in the Federal Emergency Relief Act of 1933 
shall be construed as precluding the Federal Emergency Relief Administrator 
from making grants for relief within a State directly to such public agency 
as he may designate.” Section 7 of the Federal Emergency Relief Act of 
1933 provided that the term “State”, as used in the provisions of the act, 
includes Alaska. 

In view of the decision rendered by the Comptroller General under date of 
January 2, 1935, file A-56783, with respect to the status of funds granted to 
States by the Federal Emergency Relief Administrator, it would appear that 
moneys granted direct to the public agency, pursuant to the Federal Emer- 
gency Relief Act of 1933, are not for classification as Federal funds under the 
control of an agency of the Federal Government. 

As to the understanding that the Corporation’s board of directors consists 
chiefly of officers of the Government, thus making the Corporation a govern- 
mental agency, it is desired to correct the impression that the board consists 
chiefly of officers of the Government. The Board of Directors of the Alaska 
Rural Rehabilitation Corporation consists of nine persons, only three of whom 
are employed by the Federal Government. There is given below a list of the 
members of the Board of Directors: 


ES SII BU 2 CORI x csingrenesinretncentnacmigi ermageeenmaiarminpecs Juneau. 

any et ee et Washington, D. C. 
A ater apne tte nlseneapetiesepebemsledh axdpgrentatiy Shines Anchorage. 

as Mel UI balan resale Sintered hich apehebeeoemcapes ’almer. 

a rd a chtsllnintatatiides Fairbanks. 

Oe ei clicieal dh creteieencenehsienieysiehinnumteain Anchorage. 
et kD deca tal hand Sunniitibascstnimntietdisanientoptins Anchorage. 

aD, Se ee Seward. 

I eel S actninnnbemeniepaecdredinean Palmer. 


Of the above, only Governor Troy, Dr. Gruening, and Col. Ohlson are em- 
ployees of the Federal Government and they do not function as officers of the 
Federal Government on the board of the Alaska Rural Rehabilitation Cor- 
poration, but serve in a valuable advisory capacity, as do other Federal 
employees in the States in conjunction with employees of the State Rural 
Rehabilitation Corporations. 


On the basis of the record, as supplemented by the information contained 
herein, it would appear that the Alaska Rural Rehabilitation Corporation is 
a public agency as distinguished from a government agency and that the 
moneys granted directly to the Corporation as a publicy agency are not for 
classification as Federal funds. 

In view of these reported circumstances from which it appears 
that the Alaska Rural Rehabilitation Corporation was organized 
under the territorial laws of Alaska, is only partially under the 
supervision or control of Federal officials and has the status of a 
separate corporate entity, at least with respect to the ownership and 
management of property under its control, I have to advise that 
the status of the corporation is not such as to preclude payment to 
it by the Post Office Department of reasonable rental, otherwise 
proper, for the occupancy of its property for post office purposes. 
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CLAIMS—CONFLICTING—REJECTION OF ALL—DOUBT AS TO PROPER 
PAYEE 


Where claims for arrears of pay due and unpaid an enlisted man of the Army 
at date of death are presented by two parties claiming as surviving widow, 
and not on the basis of having paid the burial expenses, and there is 
shown a marriage ceremony subsequent to that of either of said claim- 
ants with another party whose whereabouts are unknown, without a 
sufficient showing of prior divorce, the protection of the interests of the 
Government and the alleged widow not claiming, requires denial of pay- 
ment until there is presented a claim of a duly appointed legal repre- 
sentative of the decedent's estate. 


Decision by Acting Comptroller General Elliott, March 29, 1937: 

Claims have been presented by Mrs. Lennie Ada Smith, 338 North 
King Street, Hampton, Va., and by Mrs. Thomas R. Smith (nee Emy 
L. Drost, 840 West Forty-third Street, Los Angeles, Calif., for arrears 
of pay due and unpaid at date of death of Thomas Raymond Smith, 
who died November 3, 1927, at Laredo, Tex., from a self-inflicted gun 
shot wound while a staff sergeant of the Air Corps, United States 
Army. 

Neither of the claimants appears to have incurred any expense 
incident to the burial of the soldier, at least their claims are not 
asserted upon payment of burial expenses. It appears that at the 
time of Sergeant Smith’s death there was due him from the United 
States $7.92 pay, $21.16 for clothing, and $21.42 representing cash 
in his possession; and the soldier was indebted to the squadron fund 
in the amount of $39.70. In support of their respective claims there 
have been presented evidence tending to show that there were effected 
by the soldier marriage ceremonies with Lennie Ada Guy, of Hamp- 
ton, Va., on March 6, 1920; with Emy L. Drost, of Los Angeles, 
Calif., on December 19, 1924, and it is of record that the soldier 
married Marie A. Draher, of Bexar County, Tex., on September 
19, 1927. No evidence has been presented to indicate which, if any, 
of the aforesaid marriages was dissolved by divorce, but it has been 
reported by The Adjutant General of the Army that the soldier 
upon reenlistment July 12, 1920, designated Mrs. Lennie Ada Smith 
(wife) of Hampton, Va.; on reenlistment July 24, 1923, he desig- 
nated Lennie Ada Smith (wife), Hampton, Va.; on reenlistment 
July 24, 1926, he designated Mrs. Emma (Emy) D. Smith (wife), 
840 West Forty-third Street, Los Angeles, Calif., and at the time of 
his death the records show as his wife Mrs. Marie Smith, 235 Brock- 
wood Court, San Antonio, Tex., to whom his personal effects were 
delivered by Army authorities. 

The act of June 30, 1906, 34 Stat. 750, provides: 


Hereafter, in the settlement of the accounts of deceased officers or enlisted 
men of the Army, where the amount due the decedent’s estate is less than 
five hundred dollars and no demand is presented by a duly appointed legal 
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representative of the estate, the accounting officers may allow the amount 
found due to the decedent’s widow or legal heirs in the following order of 
precedence: First, to the widow; second, if decedent left no widow, or the 
widow be dead at time of settlement, then to the children or their issue, per 
stirpes; third, if no widow or descendants, then to the father and mother in 
equal parts, provided the father has not abandoned the support of his family, 
in which case to the mother alone; fourth, if either the father or mother be 
dead then to the one surviving; fifth, if there be no widow, child, father, or 
mother at the date of settlement, then to the brothers and sisters and children 
of deceased brothers and sisters, per stirpes: * * * 

Where claims of this nature under the act of June 30, 1906, for 
arrears of pay due at date of death, are presented by several parties 
each claiming as the surviving widow and it is also shown that a 
marriage ceremony subsequent to that of either of the claimants 
was also effected between the soldier and another party, who has not 
made her whereabouts known and who has not presented her claim, 
and there exists sufficient doubt whether the soldier had been di- 
vorced, no allowances may be made to any of the persons claiming; 
in the interest of the Government and of the alleged widow not 
claiming, the amount due must be retained for payment only upon 
a claim presented by a duly appointed legal representative of the 
deceased soldier’s estate. 

The claims of Mrs. Lennie Ada Smith and of Mrs. Emy L. Drost 
Smith are accordingly disallowed. 





(A-82069) 


SIX MONTHS’ DEATH GRATUITY—CLAIM BY ALLEGED WIDOW OF 
ARMY OFFICER—COURT DECREE PURPORTING TO VACATE DECREE 
OF DIVORCE 


Six months’ death gratuity under act of December 17, 1919, 41 Stat. 367, may not 
be allowed the alleged widow of a deceased Army officer on the basis of a 
decree of a State court, subsequent to the death of the officer, purporting to 
vacate a former decree of divorce a vinculo matrimonii, which under its 
own terms and the statutes of the State had become final and had been so 
accepted and acted on by the parties, in the absence of satisfactory evidence 
that the court had jurisdiction of the cause and all interested parties to 
vacate the former decree. 


Acting Comptroller General Elliott to Maj. E. C. Morton, United States Army, 
March 30, 1937: 


There was received by first endorsement of December 1, from the 
office of the Chief of Finance, your letter of November 30, 1936, as 
follows: 


Attached hereto is a voucher in favor of Mrs. Josephine P. Kyle, in the amount 
of $2,025.00, covering payment of the six months’ death gratuity in the case of 
the late Major Paul M. N. Kyle, Medical Corps, which has been presented to the 
undersigned, a disbursing officer, for payment. 

The records of this office show that Major Paul M. N. Kyle, Medical Corps, 
died May 1, 1936, at Fitzsimons General Hospital, Denver, Colorado, and that 
death was not the result of his own misconduct. The records further show 
that the officer designated the claimant and his two children, Paul J. Kyle, whose 
age, it is understood, was 20 years at the time of the death of the father, and 
Richard F. Kyle, whose age was 14 years. The papers attached show that the 
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officer and the claimant were divorced in the Corporation Court of the City of 
Alexandria, Virginia, on April 12, 1935, and that under an order of the same 
Court, the decree of April 12, 1935, was set aside and vacated. 

In view of the circumstances as stated above, the undersigned is in doubt as 
to whether the claimant is the lawful widow within the meaning of the law 
and your decision is respectfully requested as to whether payment of the 
attached voucher is authorized. 


The record indicates that Maj. Paul M. N. Kyle, Medical Corps, 
was assigned to duty at Headquarters Nineteenth Brigade, Washing- 
ton, D. C., and additional duty in connection with recruiting at 
Washington, D. C., before and during the month of April 1935. A 
carbon copy of a divorce decree entered in the Corporation Court of 
the City of Alexandia, Va., shows that Major Kyle was a resident of 
Alexandia, Va., and that his wife, Josephine P. Kyle, a resident of 
Washington, D. C., was granted a divorce a vinculo matrimonii from 
him on April 12, 1935, though the decree does not show the grounds 
on which the divorce was granted. The care and custody of Richard 
F. Kyle, an infant son, was awarded to the complainant, his mother. 

The divorce a vinculo matrimonii absolutely separated the parties 
in their persons and property rights, section 5111 of the Code of 
Virginia, 1930, providing in pertinent part as follows: 

* * * Upon the entry of a decree of divorce from the bond of matrimony, 


all contingent rights of either consort in the real and personal property of the 
other then existing, or thereafter acquired, shall be extinguished. 


The decree became final as between the parties upon the rising of the 
Corporation Court of Alexandia, Va., from its April 1935 term, for 
all purposes save that of remarriage. It became final for that pur- 
pose 6 months from its date, or October 25, 1935, after which time 
either party was free to remarry at will without question. Section 
5113, Code of Virginia. 

Under date of May 31, 1935, War Department Special Orders No. 
127, paragraph 22, relieved Major Kyle from assignment and duty in 
Washington and assigned him to station at Fitzsimons General 
Hospital, Denver, Colo., and provided that upon relief from treat- 
ment at that hospital he should report for duty accordingly. 

Major Kyle’s voucher for pay and allowance for April 1935 named 
his wife, Mrs. Josephine P. Kyle, as his dependent. On his voucher 
for May 1935 pay and allowance he named as dependents his two sons, 
Paul J. Kyle and Richard F. Kyle, age 12. On his voucher for June 
1935, he named Paul, 19 years, and Richard F., 12 years. To his 
voucher there were attached a receipt dated June 4, 1935, from 
Josephine P. Kyle, acknowledging receipt of $100 from Paul M. Kyle, 
M. C., for the care, maintenance, and support of Richard F. and Paul 
J. Kyle for the month of June 1935, and the following typewritten 
statement over the signature of Paul M. Kyle, major, M. C., U. S. 
Army: 


I, Paul M. Kyle, Major, M. C., U. S. A., certify that Paul J. and Richard F. 
Kyle are my legitimate minor children and are solely dependent upon me for 
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support; that Richard F. Kyle is now in the legal custody of Mrs. Josephine P. 
Kyle his mother and that although Paul J. Kyle is not in the legal custody of 
his mother, yet he is now residing with her at 2517 Pennsylvania Avenue NW., 
Washington, D. C. I further certify that I was divorced from Josephine P. 
Kyle by a decree of the Corporation Court of the City of Alexandia, Common- 
wealth of Virginia, on the 12th day of April A. D., 1935, a certified copy of which 
decree is filed with voucher no. 1, July 1935 accounts of Captain George Van 
Studdiford, F. D., Fitzsimons General Hospital, Denver, Colorado. I also 
further certify that I am not required by said decree to pay alimony but under 
the laws of the State of Virginia my parental responsibility for the care, mainte- 
nance and support of the said children has not been modified or affected by the 
decree ; That the said children are not possessed of property adequate for their 
support or education; that they are not the beneficiaries, either directly or 
through others, of any trust or estate entitling them to income adequate for their 
support and education; that they are in fact now and at all times solely 
dependent upon me and in all respects I maintain them at my own expense and 
from my own resources and am not reimbursed therefor directly or indirectly in 
any manner or form whatsoever (customary gifts excepted); that I actually 
and necessarily forward to Mrs. Josephine P. Kyle, One hundred dollars, 
($100.00) monthly, the amount of one hundred dollars ($100.00) is from my own 
personal funds and is for the care, maintenance, support and education of the 
said children and that I hold receipts therefor from the said Josephine P. Kyle, 
certified copies attached hereto; that my former wife the said Josephine P. Kyle, 
has not remarried and now resides at 2517 Pennsylvania Ave. NW., Washington, 
D.C. Iam prepared to substantiate the recitations made in this certificate and 
will do so if called upon by the Secretary of War or the General Accounting 
Office. 


Similar statements were attached to subsequent pay and allowance 
vouchers through the month of March 1936. Also, there is with the 
papers an undated paper embodying a receipt signed by Josephine P. 
Kyle for $100 for the care, maintenance, and support of Richard F. 


Kyle and Paul J. Kyle for the month of April 1936 and the same 
statement as quoted above relative to dependents, over the initials 
P. M. K., witnessed by D. M. Young, captain, M. C., and James C. 
Van Valin, first lieutenant, M. C., on which appears the typewritten 
notation that “patient is partly rational.” It is to be presumed that 
this instrument was intended for use in connection with the officer’s 
pay and allowance voucher for the month of April 1936, and that it 
was initialed by him and witnessed by his brother officers shortly 
before his death, which occurred on May 1, 1936. 

It appears from the record that the court granting the divorce 
had jurisdiction of the parties, and it is not shown in the file that 
any fraud or misrepresentation on the part of Major Kyle tainted 
or vitiated the divorce proceedings; that very shortly after the 
divorce was granted Major Kyle specifically declared his final divorce 
from his former wife and his release from further responsibility for 
her support and maintenance, and named his two infant sons as his 
dependents; that his former wife concurred in that attitude, accept- 
ing the $100 per month for the maintenance and support of the 
children; that both he and she recognized, accepted, and acted in 
conformity with the decree, in reliance on its validity and with full 
knowledge of its effect, for 12 months after it had been rendered. 
So far as the record discloses, during all of that time this officer 
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handled his personal affairs in a perfectly rational manner until 
the very eve of his decease, and apparently even in extremis was 
“partly rational.” There is nothing in the record to show that 
Major Kyle’s sanity was questioned at any time prior to or during 
the divorce proceedings, or in fact subsequent to the decree and 
prior to his death. Nor does the record disclose that Josephine P. 
Kyle, the divorced wife, has at any time raised any question as to 
the sanity of Major Kyle before, during, or subsequent to the pro- 
ceedings, or at any time questioned the validity of the decree by 
which she was divorced from him. 

There is with the papers an undated carbon copy reading as 
follows: 


IN THE CORPORATION COURT OF THE CITY OF ALEXANDRIA 
VIRGINIA 


JOSEPHINE P. KYLE, COMPLAINANT 
v8. 
PAUL M. KYLE, DEFENDANT 

This cause coming on this day to be heard upon the proceedings heretofore 
had herein and upon the petition of Paul J. Kyle, and all parties in interest 
being before the court, and upon the testimony of Paul J. Kyle and Major 
James Owen, U. S. A., and the deposition of Colonel Carroll D. Buck, U. 8. A., 
and it appearing to the court that a decree was entered in this cause on April 12, 
1935, granting the complainant a divorce a vinculo matrimonii from the defend- 
ant; that at the time this suit was instituted against the defendant and during 
its progress, and continuously thereafter until his death, the defendant was of 
unsound mind; that no guardian ad litem was appointed for him in this suit; 
that the defendant Paul M. Kyle has since died, on to-wit, May 1, 1936; and 
the court being of the opinion that the said decree of April 12, 1935, should 
be vacated and declared of no effect. 

Upon consideration whereof, the court doth adjudge, order, and decree that 
the said decree of April 12, 1935, is hereby set aside and vacated and there 
being nothing further to be done in this cause, this cause is hereby dismissed 
from the docket. 

Assuming the authenticity of this paper, there is no evidence as 
to antecedent proceedings, when or how the “petition of Paul J. 
Kyle” was brought before the court, whether it was filed before or 
after Paul J. Kyle reached his majority, if he has, or who were 
“all parties in interest being before the court.” 

Furthermore, Richard F. Kyle, the infant son of Major Kyle, had 
and has a vital interest in any such proceedings, and there is no 
showing that he was made party thereto and represented by guardian 
ad litem. 

If the petition of Paul J. Kyle was filed before he reached his 
majority, under the procedure in Virginia it could only be done by 
next friend. Virginia Code, 1930, section 5331. If it was filed after 
he reached his majority, his interest in such a proceeding is not 
apparent. He was not a party to the divorce proceedings, and it 


would not appear that he had any such interest in the proceedings 
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as would entitle him to intervene, after the divorce had been accepted 
and acted upon for more than a year by both his mother and his 
father, and after the death of his father, for the purpose of having 
the divorce decree vacated for any reason. 

The rule is stated in 19 Corpus Juris 171, that ordinarily the right 
to have an invalid decree set aside exists only in favor of the injured 
spouse—that is, the spouse injured by the entry of the erroneous 
decree—that the right does not exist in a person who was a stranger 
to the suit, and that it has been held that this includes infant children 
of the divorced parties. Also, it has been held that a son cannot 
impeach a decree of divorce, even on the ground of fraud. 19 Corpus 
Juris 171, and notes 91 and 92. 

There appears to be no statutory authority under the laws of 
Virginia for such a proceeding as here undertaken, and there has 
been found no reported case in the State lending sanction thereto. 
An examination of the authorities shows, on the other hand, that 
the courts have been loath to disturb a final divorce decree, even at 
the instance of the party injured by its entry, where the court grant- 
ing the decree had jurisdiction of the parties, as in this instance, 
and where the parties to the divorce suit have accepted the decree 
and acted in reliance on its validity. Particularly is this true when 
death has intervened as to either party. And there has not been found 
any case in which such a decree has been vacated at the instance of 
the party at whose instance it was entered. McElrath v. Littell, re- 
ported 44 L. R. A. N. S. 505 and note. Robinson v. Robinson, reported 
51 L. R. A. N. 8. 534and note. A fortiori would it appear that such 
a decree should not be vacated at the instance of a stranger to the 
proceedings in the absence of question by either party thereto. 

As to the statement in the purported decree, supra, that Major 
Kyle was of unsound mind during the progress of the divorce suit, 
and that no guardian ad litem was appointed for him, Virginia Code, 
1930, section 5103, provides in pertinent part as follows: 

When the suit is for divorce from the bond of matrimony for wilful desertion 
or abandonment, it shall be no defense that the guilty party has, since the 
commencement of such desertion, and within three years thereafter, become 
and has been adjudged insane, but at the expiration of three years from the 
commencement of such desertion the ground for divorce shall be deemed to be 
complete, and the committee of the insane defendant, if there be one, shall be 
made a party to the cause, or if there be no committee, then the court shall 
appoint a guardian ad litem to represent the insane defendant. This paragraph 
shall apply whether the desertion or abandonment commenced heretofore or 
shall commence hereafter (act of Assembly, 1926, pages 868-69). 

There is no evidence that Major Kyle was adjudged insane prior 
to, during, or subsequent to the suit. It would appear that the quoted 
statute was not for application, and that under the circumstances 
the fact that a guardian ad litem was not appointed for Major Kyle 
would afford no ground for vacating the decree against him. 
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In view of the great weight of authority to the contrary and the 
apparently doubtful regularity of the proceedings, if any, leading 
to the entry of a decree vacating the divorce, it is doubtful if any 
weight should be given to such decree in the absence of a complete 
record clearly establishing the legality of such proceedings and the 
correctness of such decree. 

So far as the record before this office discloses Josephine P. Kyle 
was granted an absolute divorce from Paul M. N. Kyle more than 
12 months preceding his death. She was the complainant in the 
divorce suit. She recognized the divorce decree, and acted in reliance 
on its validity with full knowledge of its effect from that time until 
the death of Major Kyle. Her rights in his property and her rights 
as a dependent of Major Kyle had been extinguished by the decree, 
and her subsequent conduct was entirely in accord therewith. At the 
date of Major Kyle’s death she was not a dependent, and not his 
wife. Upon the death of Major Kyle she was not his widow, and 
therefore not entitled to receive the benefit prescribed by the statute, 
United States C. A. title 10, section 903. See generally in this con- 
nection Words and Phrases, First, Second, and Third Series, citing 
numerous cases, indicating that the courts are well nigh unanimous 
to the effect that “a widow is a married woman who has lost her 
husband by death and has not remarried”, and that the term has no 
application to a woman who has been divorced. 

Since on the present record it is not possible to conclude that Mrs. 
Josephine P. Kyle was the widow of Paul M. N. Kyle, she is not 
entitled to the 6 months’ gratuity prescribed by the statute, and 
it would not appear that any proceedings undertaken after the death 
of Major Kyle, either directly by Mrs. Kyle, or indirectly through 
another, or by a stranger to the divorce action would be sufficient to 
reinstate her marital rights so as to entitle her to benefits payable 
as to the widow of Major Kyle. 

Accordingly you are informed that, upon the present record, pay- 
ment of the 6 months’ gratuity to Mrs. Josephine P. Kyle is not 
authorized. 

The conclusion here reached is, of course, without prejudice to the 
right of a duly accredited guardian of the infant son or sons of 
Major Kyle to submit a claim for the amount involved. 


(A-84431) 


AUTOMOBILE AND TRAILER PURCHASES—INDIAN SERVICE—APPRO- 
PRIATION AVAILABILITY, ACCEPTANCE OF OTHER THAN LOWEST 
BID. AND PER-DIEM DEDUCTIONS FOR TRAILER TRAVEL 


The appropriation “Indian Schools, Support, 1937” is available for the purchase 
through proper advertising, of a semitrailer of the tourist or house type 
for attaching to a Government-owned automobile for use as quarters by 
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a traveling supervisor of secondary education, subject, however, to the 
total vehicle expenditure limitation placed upon the appropriations for 
the Indian Service by the applicable portion of the Department of the 
Interior Appropriation Act of 1937, 49 Stat. 1764. 

Acceptance of other than lowest bid, involving only a slight difference in cost, 
in connection with the purchase of an automobile for use with trailer 
attached, on the basis of insufficient horsepower of the automobile of the 
low bidder, is authorized in view of the showing in the advertised specifi- 
cations as to the need for the greater horsepower of the vehicle of the 
higher bidder. 

An employee traveling on official business using a Government-owned automobile 
and trailer, although entitled to per diem in lieu of subsistence, is subject 
to deduction of not less than one-fifth of the per diem for lodgings so 
furnished by the Government. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 30, 
1937: 


There has been received your letter of March 6, 1937, as follows: 


In accordance with a request by the administrative officials of the Office 
of Indian Affairs, the purchasing officer of the Department is contemplating 
the proposed purchase of an automobile and a two-wheeled semi-trailer for the 
use of a traveling supervisor of secondary education. The automobile would 
be of the four-door sedan type and is required for his official duties. The 
semi-trailer, which would be of the familiar “tourist” or “house” type towed 
by the automobile, is intended to provide living quarters for this employee 
in lieu of permanent quarters and will permit him to cover his large territory 
advantageously. 

It is proposed that there will be a deduction of one-fifth of this employee’s 
per diem allowance for the use of Government quarters, just as would be done 
if he were using permanent quarters at one of the reservations on a per diem 
basis. It is expected that he will be required to remain at each reservation 
for a period varying from two to six weeks. While stationed at a reservation, 
the employee will disconnect the trailer and use the automobile alone on official 
duty in and around the reservation. The employee will return to the trailer 
in the evening, just as he would return to permanent quarters if such were 
furnished for use on each of the reservations. The cost of the car and also 
of the trailer is proposed to be charged to the fund, “Indian Schools, Support, 
1937”, as provided in the Department of the Interior Appropriation Act for the 
current fiscal year. 

The immediate need for the automobile is more urgent than the need for the 
- trailer, and for that reason bids have already been taken on the proposed 
purchase of the automobile but advertising for the trailer has been deferred 
pending your consideration of the questions presented in this letter. 

There is enclosed a copy of the abstract of bids received under advertisement 
U. S. D. I. 2146 for the automobile. There is also enclosed a copy of the 
advertisement. By reference to the service requirements given on page 2 of 
this advertisement, you will see that bidders were informed as to the prospec- 
tive use of this automobile for towing the “house” type trailer. The lowest 
bid received offers a Graham “Crusader” model, which is powered by a 70 HP. 
engine, as may be seen from the enclosed Graliam literature. The Department 
has had no experience with this or any other model as a towing vehicle for a 
“house” type trailer, but in the light of much general experience with motor 
vehicles of various types under various conditions, it is the opinion of respon- 
sible technicians in the Department that this low bid is not fully responsive 
to the advertised service requirements in respect to engine power, and that the 
other two bids, each offering a vehicle having approximately 85 HP., are 
obviously in accord with the disclosed need. It is of further significance that 
one of the other two bidders has refrained from offering his 60 HP. model 
which sells for less, and that under his bid the Department could obtain his 
85 HP. model instead of the 70 HP. Graham by the small additional expenditure 
of $2.06, if otherwise proper. 

There seems no question as to the most advantageous purchase for 
the Government being in this instance the Ford 85 HP. model, offered in the 
second lowest bid. The question is whether you are required to object to the 
administrative conclusion that the lowest bid fails to meet the advertised 
requirements. Your decision is therefore requested on the following questions: 
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1. Are appropriated monies, as indicated above, available for payment for a 
trailer of the type described and for the purpose stated, if purchased under 
proper advertising and in all respects in accordance with Section 3709, Revised 
Statutes? 

2. If the answer to the first question is in the affirmative, may the Depart- 
ment proceed immediately to the acceptance of the bid of the Northwest Motor 
Company on the Ford Model 78 (85HP.) sedan as the lowest bid meeting the 
advertised specifications in advertisement U. S. D. I. 2146 for the purchase of 
the automobile, which is most urgently needed, with the understanding that the 
purchase of the trailer will be ‘subsequently accomplished within a reason- 
able time? 

3. If the answer to the first question is in the negative; may the Department 
proceed to the acceptance of the low bid of the Graham Paige Motors Corpora- 
tion on the Graham Model “Crusader” (70HP.) sedan under advertisment 
U. S. D. I. 2146 for the purchase of the automobile, in view of the urgent 
need therefor, regardless of the possible effect caused in this advertisement by 
the second paragraph in the service requirements? 

Your early consideration of these questions is requested and will be appre- 
ciated, so that the purchase of an automobile for this employee may not be 
delayed to such an extent as to interfere with the performance of his official 
duties. 


It it understood, of course, that the question as to the needs of the 
Indian Service with respect to the purchase of an automobile or 
trailer is for administrative determination when there is an appro- 
priation available therefor. 

The act of June 22, 1936, 49 Stat. 1772, provides: 


For the support of Indian schools not otherwise provided for, and other 
educational and industrial purposes in connection therewith, including educa- 
tional facilities authorized by treaty provisions, care of children of school age 
attending private schools, and tuition for Indian pupils attending public 
schools, $5,379,820: * * * 


And the same act, page 1764, provides: 


Vehicles, Indian Service: Not to exceed $290,000 of applicable appropria- 
tions made herein for the Bureau of Indian Affairs shall be available for the 
maintenance, repair, and operation of motor-propelled and horse-drawn pas- 
senger-carrying vehicles for the use of employees in the Indian field service, 
and the transportation of Indian school pupils, and not to exceed $160,000 of 
applicable appropriations may be used for the purchase and exchange of motor- 
propelled passenger-carrying vehicles, and such vehicles shall be used only 
for official service, including the transportation of Indian school pupils. 


It appears that the needs of the United States, Indian Service, 
were set forth in the advertisement of January 25, 1937, for bids for 
furnishing the automobile in this case and that bidders were advised, 
among other things, as to certain service requirements as follows: 


C. Service requirements.—C-1. The automobile to be purchased under this 
advertisement will be used by the Supervisor of Secondary Education of the 
U. 8S. Indian Service to travel to the many Indian Reservations. He will travel 
over all kinds of roads, including roads of poor grade, rough trails in hilly 
and sometimes mountainous country where many dangerous curves in the 
roads will be traversed. The automobile will be subjected to a most severe 
service. 

Since it is expected also to use this automobile for towing a house-type 
two-wheel trailer which will weight approximately 2,000 pounds, the power 
of the engine shall be adequate to negotiate the roads with the trailer attached 
to the automobile. 


For reasons hereinafter stated, the first question presented in your 


letter is answered in the affirmative, subject to the limitation, supra, 
1184™—37——_57 
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as to the total amount which may~be expended for vehicles for the 
Indian Service and subject ta the requirements of section 3709, 
Revised Statutes, with respect to advertising. 

With reference to question 2, there being a difference of only 
$2.06 between the two bids and in view of the showing in the adver- 
tising as to the need for the increased horsepower, no objection will 
be raised if award is made to the Northwest Motor Co., as adminis- 
tratively proposed. 

The answering of questions 1 and 2 in the affirmative makes 
answer to question 3 unnecessary. 

It is observed that the trailer which is proposed to be purchased 
is to be of a “house” type and is intended to provide living quarters 
or lodgings for the traveling supervisor of secondary education of 
the Indian Service and that there will be a deduction of one-fifth 
of the employee’s authorized per diem allowance for the use of such 
Government-owned quarters or lodgings pursuant to the provisions 
of paragraph 47 (a) of the standardized Government travel 
regulations, 

In decision of November 6, 1936, 16 Comp. Gen. 473, it was held 
(quoting from the syllabus) : 

The attaching of privately owned trailers to Government-owned automobiles 
to provide accommodations to itinerant Government employees on official busi- 
ness, is mainly a matter of administrative responsibility, but payments of per 


diem in lieu of subsistence would not be authorized while an employee occupied 
such accommodations. 


And in decision of February 16, 1937, A-83026, 16 Comp. Gen. 762, 
it was held (quoting from the syllabus) : 

There being no specific statute or regulation applicable, and the matter of 
subsistence allowances to Federal officers and employees in a travel status 
using personally owned trailers attached to Government-owned cars first hav- 
ing been considered in decision A-81050, dated November 6, 1936, 16 Comp. 
Gen. 473, the holding of said decision that per diem allowances are not 


authorized in such cases may be regarded as not applicable to travel so 
performed prior to January 1; 1937. 


See also decision of March 16, 1937, A-84466, 16 Comp. Gen. 863. 

The decisions, supra, relate to the use of privately owned trailers 
whereas the trailer in the case here presented is to be owned by the 
Government and attached to a Government-owned automobile. 
Hence the employee using the Government-owned automobile and 
trailer will be in the status of traveling by means of transportation 
furnished by the Government and, therefore, entitled to per diem 
in lieu of subsistence (the employee being required to obtain his 
meals at his own expense) less the authorized deduction for the 
lodgings (trailer) furnished by the Government. In this connection 
it may be observed that insofar as the deduction of not less than 
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one-fifth of the per diem is concerned it would appear immaterial 
whether the quarters or lodgings furnished by the Government be a 
room or bed in a building, or a “tourist” or “house” type trailer. 
In either case the accommodations furnished by the Government 
relieve the employee of the burden of paying for his lodging and 
this, of course, forms the basis for the deduction from the otherwise 
authorized per diem. 
The papers are returned. 


(A+84582) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—AFTER SEPARA- 
TION FROM SERVICE 


The rule that there is no law authorizing payment after separation from the 
service for annual leave accrued but not taken prior thereto as announced 
in decision in 16 Comp. Gen. 28, and prior published decisions, is for gen- 
eral application irrespective of whether the separation was subsequent 
or prior to January 1, 1936, the effective date of the annual leave act of 
March 14, 1986, 49 Stat. 1161, and there may be no restoration to the 
status of employee solely for the purpose of granting leave in such cases, 
notwithstanding the failure to grant such leave prior to separation was 
because of administrative misunderstanding or negligence. 


setae: Openontier General Elliott to the Secretary of Agriculture, March 30, 
1937: 


Your letter of March 16, 1937, is as follows: 


Reference is made to decision, 16 Comp. Gen. 28, holding that the act of 
March 14, 1986 (49 Stat. 1161), effective January 1, 1936, does not provide for 
paying employees for accrued unused leave after separation from the service. 
The case considered in that decision was one in which separation occurred before 
passage of the new leave laws and issuance of regulations thereunder. 

Occasionally, through unfamiliarity with the new law and regulations, the 
official superior of an employee voluntarily separated or discharged from service 
without misconduct has denied leave accrued and allowable under the law, 
termination of services without granting all leave being a matter for which the 
separated employee was not responsible. Apparently the intention of the new 
leave laws is that leave be granted as a right and sections 6 and 7 of the Presi- 
dent’s regulations governing annual leave (Executive Order 7409, dated July 9, 
1936) provide respectively, that an employee voluntarily separated from the 
service without prejudice shall be entitled to all accumulated leave plus current 
accrued leave to date of separation and that the date of discharge, except when 
due to employee’s misconduct, shall be fixed to permit allowance of accumulated 
and current accrued leave. In view of these provisions it seems improper that 
an error on the part of a superior officer should operate to deprive a separated 
employee of the leave to which entitled. 

There is transmitted herewith voucher in favor of Morgan O. Timms, formerly 
district forest ranger, Burns, Oreg., amount $144.44, less retirement, $5.06, net 
$139.38. His case is one in which a portion of the accrued leave to his credit 
was denied by the superior officer at the time of resignation because of mis- 
understanding of the intent of the new laws and regulations. While the resigna- 
tion signed by Mr. Timms was stated as effective September 24, its execution 
with that effective date was due to the fact that the official superior refused to 
grant the full amount of the unused accrued leave to his credit. Decision is 
requested whether this error on the part of the superior official which resulted 
in acceptance of the resignation as of a date prior to the termination of the 
accrued leave to Mr. Timms’ credit may be corrected and the date of termina- 
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tion set forward sufficiently to cover that portion of the accumulated leave 
improperly denied. 


For future guidance in other cases that exist or may arise, decision is desired 
whether, under the leave laws and the President's regulations, an employee 
separated other than by reason of discharge for misconduct, may be restored 
to the rolls for the purpose of allowing payment for leave when through error 
of his official superior : 


(A) The employee’s appointment was terminated prior to expiration of the 
leave to which entitled ; or, 


(B) Where, through misunderstanding on the part of such superior, the 
employee was denied all or any portion of the leave to which entitled. 


In the cited decision of July 15, 1936, it was held as follows: 


There is no law authorizing payment after a from the —_ for 
leave accrued but not taken prior to such separation. 5 Comp. Gen. 752; 7 id. 
83; 8 id. 471; 12 id. 602; 13 id. 179; and 14 id. 448. T he act of March 14, 1936, 
49 Stat. 1161, effective January 1, 1936, may grant leave of absence as a right but 
it does not provide for pay ing smployess for accrued unused leave after separa- 
tion from the service. * 

This rule was applied, also, in decision of August 31, 1936, 16 Comp. 
Gen. 202, involving postal employees entitled to the benefits of the 
mandatory leave law, and in decision of September 2, 1936, 16 id. 212, 
involving employees of the War Department within the purview of 
the Annual Leave Act of March 14, 1936. The rule was intended for 
general application to employees irrespective of whether separation 
from the service was subsequent, or prior, to January 1, 1936, the 
effective date of the leave act of March 14, 1936. 

The act of March 14, 1936, makes a grant of leave in kind only; 
that is, the right to be absent from duty for the prescribed period 
without loss of pay while retaining a status as one of the “civilian 
officers and employees of the United States” included within the 
purview of the law. There is no provision of the law, expressed or 
implied, authorizing a payment in lieu of leave not granted to a 
former officer or employee who no longer has a status upon which the 
statute may operate. Hence, after an employee becomes legally and 
effectively separated from the service, there is no authority to restore 
him to the status of an employee solely for the purpose of granting 
leave which had accrued but was not taken prior to such separation. 

This office has recognized the fact that the statute, unlike certain 
prior leave acts, makes it the plain duty of administrative officers to 
grant the leave, but there must be recognized, also, the fact that no 
remedy has been provided to officers and employees who do not receive 
the leave prior to their separation from the service because of 
administrative failure or refusal to comply with the statute. The 
granting of leave is entirely an administrative responsibility, and 
misunderstandings or negligence in the administration of the law may 
not form the basis of a claim against appropriated moneys for 
additional compensation. 

Questions (A) and (B) are answered in the negative, and payment 
on the voucher in favor of Morgan O. Timms is not authorized. 
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(A-83053) 


PROJECTS—PUBLIC WORKS—GRANTS TO PUBLIC BODIES INVOLVING 
MOVABLE ARTICLES OF FURNITURE AND EQUIPMENT 


Section 203 (a) of the National Industrial Recovery Act, 48 Stat. 202, authorizing 
grants to public bodies for the construction, repair, or improvement of public 
works projects not “in excess of 30 per centum of the cost of the labor and 
materials employed upon such project” does not specifically authorize grants 
based upon the cost of movable articles of furniture and equipment for a 
school house, nor are such articles so directly connected with the con- 
struction of a school house as to be regarded as a part of construction for 
grant purposes. 


Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, March 31, 1937: 


There has been considered your letter of January 14, 1937, request- 
ing review of a disallowance in the amount of $226.89 on voucher no. 
91, March 1934 accounts of J. S. Kemp, covering payment of a 30 
percent grant made to the Olympia School District No. 4, Richland 
County, S. C., pursuant to the provisions of section 203 (a) (2) of 
the National Industrial Recovery Act, 48 Stat. 202, and grant agree- 
ment PW 382.3, dated January 20, 1934, in connection with a project 
for the construction and furnishing of a new four-room frame school 
building with auditorium. The amount disallowed represents that 
part of the grant based upon the cost of pupils’ double desks, teachers’ 
tables and chairs, auditorium benches, and hank heating stoves pur- 
chased under the project, and the disallowance was based on the 
ground that such items of furniture and equipment may not be con- 
sidered as material and labor and were, therefore, not properly 
included in the total upon which the grant was based. 

Your letter is in part as follows: 


As has been pointed out in previous correspondence with your office, con- 
siderable thought was given by this Administration to the meaning of the 
words “30 per centum of the cost of the labor and materials employed upon 
such project” as used in section 208 (a) (2) of title II of the National Indus- 
trial Recovery Act. In view of the necessity for enlisting the cooperation of 
municipalities and other local political subdivisions in successfully carrying out 
a program of public works, it was thought reasonable to construe the words 
“materials employed upon such project” to include such furnishings and equip- 
ment as were necessary to make projects useful to the public. The public 
works program was launched at a time when municipal finances were at low 
ebb. The 30 percent grant was provided for in the Recovery Act to supplement 
municipal funds and to encourage municipalities to undertake public works 
projects and thus aid in creating employment. It goes without saying that 
municipalities were not interested in the construction of unfurnished and un- 
equipped projects and that municipal finances were just as unavailable for 
furnishing and equipping projects as for their actual construction in the narrow 
sense. In order to formulate a successful program, it was absolutely necessary 
that Federal aid be given in financing the construction of useful and com- 
pleted projects. If such aid had not been offered, the curtailed finances of 
municipalities would have deterred them from submitting applications and the 
effectiveness of the program would have been destroyed. In the circumstances, 
it was felt that the only practical interpretation of the language of the act 
would be to include materials used for furnishing and equipping projects within 
the meaning of the term “materials employed upon such project.” This in- 
terpretation is not a strained one and was calculated to furnish municipalities 
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with as much inducement as possible to engage in public works without doing 
violence to the language of the act. 

This interpretation has been in force since the outset and hundreds of grant 
payments have been made, without exception, based upon costs, including the 
cost of such equipment and furnishings as were necessary to complete projects 
and to make them useful. To place a different interpretation upon the act at 
this late date would in the great majority of cases produce only claims against 
municipalities and other public bodies which would be impossible of collection. 

It is, therefore, requested that the exception to credit mentioned above be 
reconsidered and, that approval be given to the administrative course which 
has been followed of including the cost of materials used for the necessary 
furnishing and equipping of projects in the base on which the grant is computed. 

Section 203 (a) of the National Industrial Recovery Act, 48 Stat. 


202, provides in part as follows: 

With a view to increasing employment quickly (while reasonably securing 
any loans made by the United States) the President is authorized and em- 
powered, through the Administrator or through such other agencies as he may 
designate or create (1) to construct, finance, or aid in the construction or 
financing of any public works project included in the program prepared pur- 
suant to section 202; (2) upon such terms as the President shall prescribe, to 
make grants to States, municipalities, or other public bodies for the construc- 
tion, repair, or improvement of any such project, but no such grant shall be 


in excess of 30 per centum of the cost of the labor and materials employed 
npon such project; * * * 


As set forth in my decision of October 19, 1936, A-80613, to you, 
the settled rule of construction applicable to grants by the public is 
that they are to be strictly construed in favor of the public. The 
quoted statute provides for grants to public bodies for the construc- 
tion, repair, or improvement of public works projects, but does not 
specifically authorize grants based upon the cost of movable articles 
of furniture and equipment, and the procurement of such articles 
does not appear to be so directly connected with the construction of 
a school house as to be regarded as a part of such construction. See 
my decision of February 25, 1936, A—70759, to you and decisions 
cited therein. 

Furthermore, even if materials used for movable furniture and 
equipment could be considered as “materials employed upon such 
project”, the entire cost of obtaining completed furniture of the char- 
acter here disclosed may not be regarded as included in “the cost of 
the labor and materials employed upon such project” within the pur- 
view of section 203 (a) (2) of the National Industrial Recovery Act, 
and it has not been shown that the cost of the various articles of 
furniture, claimed as a part of the grant base in this case, did not 
exceed the cost of the labor and materials employed in the produc- 
tion of those articles. 

However, in view of the conditions and circumstances resulting 
from the administrative interpretation in this matter, and of the 
fact that the grant was made prior to the decision of October 19, 
1936, A-80613, credit will now be allowed therefore in the accounts 
of the disbursing officer. A-80613, November 24, 1936. 
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(A-84769) 


VEHICLES—MOTOR-PROPELLED PASSENGER-CARRYING—RENTAL 
LIMITATIONS 


The rule stated in decision in 16 Comp. Gen. 95, that “agreements for the 
rental of motor-propelled passenger-carrying vehicles which provide for 
the making of all repairs, etc., by the contractor, are unauthorized if they 
exceed the maximum limitation placed by statute upon the amount which 
may be expended in any one year for maintenance, upkeep, and repair, 
exclusive of the items excluded by statute, and such limitation, for the 
purpose of monthly rental payments, is for determination, generally, on 
the basis of one-twelfth of the yearly limitation, notwithstanding the 
rental basis is less than the yearly period”, is not for application where 
it is shown that the need for the vehicle is limited to a shorter period 
than one year, and the rental for such limited period does not exceed the 
maximum permitted to be expended for the whole year. 


ee CoPah eR General Elliott to the Secretary of Agriculture, March 31, 


Your letter of March 27, 1937, is as follows: 


Pursuant to the terms of the forest pathology item in the act making appro- 
priations for the United States Department of Agriculture and for the Farm 
Credit Administration for the fiscal year ended June 30, 1931, and for other 
purposes, Public, No. 637, 74th Congress, this Department has stationed an 
assistant pathologist in Oxford, England, to conduct investigations in accord- 
ance with the terms. of the foregoing legislation. In order to discharge his 
official duties more effectively and expeditiously, our pathologist has indicated 
that the use of a passenger-carrying motor vehicle is necessary. In order to 
meet the request of this officer, which we deem to be a reasonable one, it will 
become necessary to purchase an automobile, or to acquire one for a period 
of three months on a rental basis. 

In view of the fact that the cost of purchasing a car in the United States 
and shipping it to England, where it would be subject to various license and 
duty fees, or the cost of purchasing a car abroad would, in all probability, 
greatly exceed the cost of renting a car for the period required, our pathologist 
was instructed to secure bids for the rental of an appropriate motor vehicle 
for the period April 1 to June 30, 1937. Specifications were issued which called 
for the supplying of “one 5-passenger automobile, of sedan or closing-body type, 
for self-drive hire service continuously during a 3-month period beginning on 
April 1, 1987, and ending with June 30, 1937, subject to the following special 
conditions :” 

“The automobile to fulfil all requirements of the motor vehicle regulations 
and standards applying in the British Isles, such as having right-hand drive, 
non-glare lights, ete.; bidder to supply and maintain the automobile in road- 
worthy condition for daily use, the U. 8S. Government and/or its operating 
agent to be responsible only for maintenance of normal air pressure in tires, 
water-level in radiator, and cylinder-oil level in crank-case, and to repair 
punctures but not blowouts of tires; the automobile to be so insured by the 
bidder that neither the U. S. Government nor its operating agent be liable, by 
His Majesty’s Government’s regulations appertaining, for any kind or amount 
of damages in case of accident; the U. 8S. Government not to be liable for 
reasonable wear and tear on the automobile consequent to the use to which 
it will be put, namely the transportation of its officers, their colleagues and 
assistants, and their paraphernalia to and from field points for the purpose 
of entomological and mycological observations, collections, and experimentation. 

“The bidder shall exhibit to the above-named officer on the day of the open- 
ing of the bids the automobile (or one of the same model) to which his bid 
applies. Accounts shall be rendered on the last day of each month and it is 
suggested that the unit price be for 1 month.” 

Pursuant to the foregoing specifications three bids were received, as follows: 

i+ -¢& 
Oxford Self Drive Hire Service, Oxford, England permonth._ 15 0 0 
Morris Garages, Ltd., Oxford, England per month. 2113 4 
Ernest Pulker, Oxford, England permonth.. 10 0 0 
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If the rule of your decision of October 19, 1934, to the Secretary of War 
(A-55239—14 Comp. Gen. 325), and your decision of January 31, 1936, to the 
Secretary of the Treasury (A~-75568), is strictly applicable to the foregoing 
set of circumstances, we shall be unable to rent a passenger-carrying motor 
vehicle in England and the work of the Department being prosecuted there 
will suffer accordingly. You hold in the foregoing decisions, to quote from 
the syllabus of 14 Comp. Gen. 325, that— 

“In view of the statutory limitations upon the amounts which may be paid 
for the purchase of passenger-carrying vehicles. and for the. maintenance, 
upkeep, and repair of such vehicles during the fiscal years 1934 and 1935, no 
agreement for the rental of passenger-carrying vehicles during these fiscal 
years may exceed the maximum limitation placed by the statutes upon the 
amount which may be expended in any one year for the maintenance, upkeep, 
and repair of such vehicles, exclusive of garage rent, pay of operators, tires, 
fuel, and lubricants.” 

It is obvious that even the lowest amount bid, i. e., ten pounds per month, 
would be in excess of the limitation prescribed in the decisions as cited above. 
It should be pointed out, in passing, that the lowest of the foregoing bids is 
not for acceptance for the reason that it does not comply with. specifications 
and it is, therefore, the intention of the Department to pass over the low bid 
and accept the second low bid, if you advise us that the rule of the fore- 
going decisions is not for application in this case. Incidentally, the $400 
limitation prescribed in the Post Office Appropriation Act for the fiscal year 
1936, on which the foregoing decisions were based, is not changed by the Post 
Office Department Appropriation Act for the fiscal year 1987. (See 49 Stat. 
1854. ) 

May we again stress the facts that the rental period will be relatively short, 
that the Bureau of Plant Industry has carefully considered the advisability of 
purchasing an automobile as against renting one and has determined that the 
rental will be more economical, and that there is, in fact, a real necessity for 
the use of the car in order to transport the pathologist who is to use it in 
traveling to the various parts of Great Britain in order to conduct his 
pathological investigations. 

In your consideration of this question may we invite your attention to the 
fact that the Department of Agriculture operates under specific legislation 
with respect to the hiring of motor propelled and horse-drawn passenger- 
carrying vehicles in the conduct of its field work. I refer to section 33 of 
“An act making appropriations for the Department of Agriculture for the 
fiscal year ending June thirtieth, nineteen hundred and seventeen, and for 
other purposes”, Public, No. 190, 64th Congress. The provision in point reads 
as follows: 

“That hereafter, nothing in this paragraph or in section five of the Legis- 
lative, Executive, and Judicial Appropriation Act, approved July sixteenth, 
nineteen hundred and fourteen (Thirty-eighth Statutes at Large, page five 
hundred and eight), shall be construed to apply to the hire of motor-propelled 
and horse-drawn passenger-carrying vehicles and motor boats necessary in 
the conduct of the field work of the Department, or to the maintenance, repair, 
or operation of vehicles so hired.” 

Inasmuch as the need for the automobile in question will be urgent after 
April 1, and because of the fact that the bids in question cover a period from 
April 1 to June 30, 1937, may we ask you to expedite an answer to this sub- 
mission, so that we can advise our pathologist by cable as to the steps he 
should take to carry on his duties. 


The limitation upon the amounts which may be expended for 
maintenance, upkeep, and repair of passenger-carrying vehicles is a 
limitation upon the appropriations for each particular fiscal year. 
See section 3, act of June 23, 1936, 49 Stat. 1854. That is to say, 
it prohibits the expenditure of more than the maximum amount 
fixed therein during the entire fiscal year. In order that this limi- 
tation may not be avoided by repeated renting of vehicles for less 
than 1-year periods, it is necessary to apply the restriction pro rata 





eee = rFOonrROon 


— 
- 


— SS a 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 905 


to the rental of automobiles for periods of less than 1 year. In 
16 Comp. Gen. 95, it was held: 


Agreements for the rental of motor-propelled passenger-carrying vehicles 
which provide for the, making of all repairs, etc., by the contractor, are un- 
authorized if they exceed the maximum limitation placed by statute upon the 
amount which may be expended in any one year for maintenance, upkeep, 
and repair, exclusive of the items exeluded by statute, and such limitation, 
for the purpose of monthly rental payments, is for determination, generally, 
on the basis of one-twelfth of the yearly limitation, notwithstanding the rental 
basis is less than the yearly period. 


Where, however, it is shown that the need for a passenger-carry- 
ing vehicle is limited to a shorter period than 1 year and the rental 
for such limited period does not exceed the maximum permitted to 
be expended for the whole year, the decision in 16 Comp. Gen. 95 
is not for application and this office will not be required to object 
to the payment of such rental. 


(A-83460) 


TAXES—PROCESSING—SET-OFF OF AMOUNTS INCLUDED IN 
CONTRACT PRICES 


The failure of a contractor processor to pay the processing tax either prior 
or subsequent to the decision of January 6, 1936, by the Supreme Court 
of the United States in the case of United States v. William M. Butler, 
297 U. 8S. 1, justifies the withholding from amounts otherwise due, of 
amounts equivalent to the processing taxes included in payments made 
to the contractor at unadjusted contract prices, where the contracts con- 
cerned contained a provision that prices bid include any Federal tax here- 
tofore imposed by the Congress applicable to the material involved, with 
a further provision for price adjustment for any tax, etc., subsequently im- 
posed or changed by the Congress, the payment of the price as made hav- 
ing included the amount of the tax and resulting.in an overpayment to 
that extent, notwithstanding the tax change was by court decision rather 
than by statute, 


Acting Comptroller General Elliott to The Provision Company, April 1, 1937: 

There have been considered your letters of January 28 and 29, 
1937, relative to certain sums withheld from amounts otherwise due 
you because of your indebtedness to the Government by reason of 
contract price adjustments required by your failure to pay certain 
processing taxes with respect to pork and pork products furnished 
the United States under various contracts. 

The records of this office show that under numerous contracts 
you agreed to, and did, make delivery of large quantities of pork 
and pork products to various Government agencies, said contracts 
contained substantially the following provision: 

Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid. If any sales tax, processing 
tax, adjustment charge, or other taxes or charges are imposed or changed 


by the Congress after the date set for the opening of this bid * * *, then 
the prices named in this bid will be increased or decreased accordingly, * * *. 
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With re8pect to this provision you state in your letter of January 
28, 1937, as follows: 

I understand the deduction was made because of the tax provision which 
was included within the bid we made for the month of January 1936. How- 
ever, the matter is not clear to me. The stated provision set forth that the 
prices named in the bid would be decreased if the processing tax was changed 
by the Congress after the date set for the opening of the bid. I do not under- 
stand that the Congress made any change whatsoever in this matter subsequent 
to the date set for the opening of bids or at any time prior to actual delivery 
of the materials covered by the bid. It is true, of course, that the Supreme 
Court during January declared the processing tax to be illegal. Even though 
it should be assumed that this might be construed as the equivalent of “action 
by the Congress”, yet certainly no deductions should be made for the period 
in January 1936, prior to the date of the decision of the Supreme Court. 


* * ~ * * * * 


We respectfully submit the purpose of the provision, and the sole purpose, 
was to take care of any increase or decrease in sales taxes or other taxes 
which occurred after the date set for the opening of bids and prior to actual 
delivery of goods. It was never intended by the provision that there should 
be recovered from us any amount supposedly included in the bid price when 
no change in such amount was made by the Congress. 

The rate of processing tax imposed on the processing of hogs and 
products obtained therefrom was established prior to the date set 
for the opening of bids with respect to the contracts referred to in 
your letter, and in view of the above-quoted provision the Govern- 
ment paid the full contract price for the products furnished under 
said contracts, which price, by express stipulation, included the 
processing tax. However, the records of this office show that after 
January 1935, you did not pay to the United States the amount of 
processing tax theretofore imposed on the supplies furnished under 
said contracts, and included in the contract prices. 

After the decision of January 6, 1936, by the Supreme Court 
of the United States, in the case of United States vy. William M. 
Butler, 297 U. 8. 1, no further attempt was made to collect process- 
ing taxes from you or other meat packers. You thus received pay- 
ments under such contracts with the Government of prices which 
included processing taxes then in effect—although beginning ap- 
proximately 1 year prior to said decision of the Supreme Court 
the amount of such processing taxes were retained by you instead of 
being paid to the United States. It cannot be conceded that the 
fact the tax was eliminated under the Supreme Court decision 
of January 6, 1936, rather than under a statute enacted by the 
Congress, makes the payment of the price which included the amount 
of the tax any the less an overpayment where such taxes were not 
actually paid by you to the United States. The facts remain that 
the contracts stipulated the prices included the processing taxes, 
that said prices were paid to you, but that subsequent to January 
1935, such processing taxes on the items furnished under the con- 
tracts were not in turn paid by you to the Government. 
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Since you did not pay any processing tax after January 1935, and 
the legislation imposing the tax was finally declared unconstitutional, 
leaving no liability on you to make such payment, it necessarily 
follows that the contract prices for the pork and pork products must 
be reduced by an amount equal to the processing taxes included in 
the prices, but which were not paid by you to the Government. In 
view thereof, it has been tentatively determined, as of this writing. 
that the amount of overpayments made to you aggregate $12,650.40, 
and it is by reason of this indebtedness that the amounts of $774.60 
and $257.69, otherwise due you, referred to in your letter, have been 
withheld. The matter of the sum of $947.23, referred to by you 
as having been withheld on voucher no. 646, does not appear as yet 
to have been received in this office. 

In your letter of January 29, 1937, you state: 


Since writing you on yesterday I have learned that a situation exists which 
I consider grossly unfair and which makes the present withholding of funds 
even unfairer to our company than I at first thought. I am informed and 
believe that for some months prior to September 1935, large packing com- 
panies made bids at Ft. Benning covering meat products and expressly stated 
therein that the amounts of their bids did not include processing taxes. I am 
informed and believe that in various instances such bids were accepted. It 
is interesting to note, however, that a substantial number of our bids were 
accepted because they were actually lower, even though it is now contended 
that we did include processing taxes in the amount of our bids. 

I particularly call your attention to a radiogram sent to Ft. Benning during 
1935 and subsequent to September 12, 1935. That radiogram stated the Comp- 
troller-General by decision reached September 12, 1935, held that low bids on 
products where bidders had failed or refused to agree to tax clause should be 
accepted if otherwise acceptable. I was informed that a radiogram relating 
to processing taxes had been received, and I was given the definite impression 
that the tax provision would be considered inoperative. I was never told 
that large packing companies were permitted to follow a procedure different 
from that followed by our company, i. e. to expressly state within their bids 
that the amounts of processing taxes were not included. It does seem unfair 
and discriminatory that my company should have been allowed to make bids 
containing this tax provision while other packers made bids which expressly 
stated the taxes were not included, and that I was not informed of this fact. 


The decision of September 12, 1935, to which you refer, probably is 
A-64860, 15 Comp. Gen. 201. In that decision there was for con- 
sideration a bid to which was attached the following notation: 


This contract and/or bid is hereby modified so that all reference, express or 
implied, to the A. A. A. processing tax shall be considered as stricken, any- 
thing to the contrary notwithstanding. 

Prices appearing herein are net and no deduction on account of A. A. A. 
processing tax or otherwise shall be allowed. 

Inasmuch as the processing tax in question is now in the courts, it is neces- 
sary to eliminate from bids and contracts all reference to it, which is the reason 
for the modification which we have made in that regard. 


and in connection therewith the said decision held that as the process- 
ing tax on meat products was then in force and processors were re- 
quired to pay it, it was to be assumed that all bids received included 
such tax as part of the price submitted, and, therefore, that the 
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qualifying clause in the submitted bid relative to the processing tax 
was immaterial so far as competition between bidders was concerned. 

In a decision of August 11, 1936, 16 Comp. Gen. 142, involving a 
provision similar to the one appearing in your contracts, but as to 
which there was pasted in the margin opposite said provision a 
printed slip, as follows: 

Prices quoted herein are subject to no adjustment and if accepted, must be 
paid in full to Armour and Company. No claim for refund or abatement will 


be accepted, and all reference to processing tax on pork or pork products in 
this tender or bid shall be considered as eliminated. 


it was stated: 

It was held in a decision of September 12, 1935, 15 Comp. Gen, 201, that 
bid modifications similar in substance to that appearing here did not require 
rejection of an otherwise acceptable low bid. In a decision of November 4, 
1935, 15 Comp. Gen. 367, there were for consideration the identical modification 
here involved and others of like import, and it was held that they did not justify 
rejection of the low bids. In both those decisions there was pointed out the 
extreme improbability, if not impossibility, of any change with reference to taxes 
during the lives of the respective contracts there proposed to be consummated. 


The gist of these decisions was that as the processing tax was then 
in effect it must have been reflected in bid prices, irrespective of any 
qualification as to future adjustment—which might operate either in 
favor of the Government or of the contractor—and that such qualify- 
ing clause did not give one bidder a competitive advantage over 
another in the matter of current bid prices. 

In decision of January 28, 1936, 15 Comp. Gen. 674, the question 
was as to the effect of the decision in the Butler case upon contracts 
which contained the unqualified provision that Federal taxes were 
included and that prices would be subject to adjustment in the event 
of tax change. It was there held that where contractors were “proc- 
essors” and, therefore, subject to the processing tax, and it appeared 
that the contractors had not paid the tax to the Government, there 
should be deducted an equivalent amount from the contract price. 

In view of the unqualified provision in your contracts that Fed- 
eral taxes were included in the contract prices and that there should 
be a price adjustment in the event of change, and as you were the 
processor of the products furnished under such contracts, there is 
required to be withheld from amounts otherwise due you, the total 
amount of processing taxes included in such contract prices paid to 
you thereunder, which were not in turn paid by you to the United 
States. 

Action in the settlement of claims for amounts otherwise due you 
will be taken accordingly. 
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(A-84484) 


COMPENSATION—DOUBLE—PART-TIME ANNUAL PAY BASIS 
EMPLOYEE EMPLOYED ALSO ON A FEE BASIS 


The employment by one Federal agency on a contract fee basis of a person 
serving under another Government agency in a part-time position on a 
per annum pay basis is not prohibited by the dual compensation statutes— 
section 1765, Revised Statutes; section 2, act of July 31, 1894, 28 Stat. 205; 
and section 6, act of May 10, 1916, as amended by the act of August 29, 
1916, 29 Stat. 120, 582—notwithstanding the combined compensation of the 
two employments exceeds $2,000, or either of them exceeds $2,500 per 
annum, and a low bid for such contract services on a fee basis may not be 
rejected because of such other part-time employment. 15 Comp. Gen. 751; 
id. 828, amplified. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 1, 
1937: 


Your letter of March 10, 1937, is as follows: 


Reference is made to decision 15 Comp. Gen. 751, in which it is stated that if 
one employment of an individual is on a per annum basis the dual compensation 
statute is applicable. 

In connection with the handling of the emergency conservation work in 
Alaska it is necessary for the Forest Service to furnish medical attention to 
enrollees. The amount of such service in any one place is not sufficiently con- 
stant to make feasible determination of time percentage as a basis for fixing the 
salary rate, the most satisfactory plan being service on a fee basis. In some of 
the smaller places the only physician is one under appointment for part-time 
service in the Public Health Service or some other agency at a rate in excess of 
$2,000.00, and in other places where there are two or more doctors it is possible 
that all are employed under part-time appointment by some agency. 

A specific case is that of Dr. Nicholson, at Sitka, who, it is understood, receives 
on part-time basis a salary of $900 a year from the Public Health Service. 
Under the above cited decision his employment by that Service would render it 
impossible for the Forest Service to pay him on a fee basis for services necessary 
in the vicinity of Sitka, the practical effect being that medical service cannot be 
obtained there and could be provided only by sending in physicians from a dis- 
tance or sending patients to a distant physician, either of which is unsatisfactory, 
because, aside from the rental of airplanes, the only means of transportation 
is by vessel, resulting in considerable lapse of time between the needs for services 
and the procuring thereof. At times medical service to C. C. C. enrollees in a 
particular locality is heavy and at other times it may be negligible or nonex- 
istent, making it impracticable to arrange for a salary increase by the Public 
Health Service under its appointment, with reimbursement by the Forest Serv- 
ice. An increase of $600, for example, to cover the additional work might be 
either entirely inadequate or very excessive. It may be that in some instances a 
fee payment to a part-time employee physician added to the amount paid under 
the appointment may exceed $2,000, or a fee service may be desirable by a 
physician holding a part-time position paying in excess of $2,000. 

In Ketchikan bids were solicited for furnishing of services on a fee basis and 
three satisfactory bids received, the lowest two being from physicians holding 
appointments from some other Government agency. 

Our problem is (1) to provide medical service at places where the only avail- 
able physician (or physicians) is employed on part-time basis by another Goy- 
ernment agency, and (2) the award of bids where the lowest bid is by a physician 
who holds such part-time appointment. Decision is requested on the following 
points : 

(1) Where the only available physician is under appointment by another 
agency for part-time service, may the Forest Service employ him on a fee basis 
so long as the total payments from both agencies in a year do not exceed $2,000? 

(2) Under such circumstances may the services of the physician be utilized 
even when the part-time appointment or the total payment of the two agencies 
exceeds $2,000? 
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(3) When in the solicitation of bids for medical service the lowest bid is from 
a part-time employed physician, should his bid be rejected and award made to 
the lowest bidder who does not have a part-time Government position? 

Our situation with respect to medical attention in Alaska is critical, and it is 
hoped that your decision can be rendered promptly. 


In connection with the question submitted there are for considera- 
tion three different statutes placing limitations upon the receipt of 
additional or dual compensation. Section 1765, Revised Statutes, 
provides : 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for the 
disbursement of public money, or for any other service or duty whatever, unless 


the same is authorized by law and the appropriation therefor explicitly states 
that it is for such additional pay, extra allowance, or compensation. 


Section 2 of the act of July 31, 1894, 28 Stat. 205, provides: 


* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars shall 
be appointed to or hold any other office to which compensation is attached unless 
specially heretofore or hereafter specially authorized thereto by law; * * *. 


Section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat. 120, 582, provides: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person receiv- 
ing more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum, * * * 

Section 1765, Revised Statutes, does not prohibit the payment of 
compensation in two distinct compatible employments, the pay of 
each of which is fixed by law or regulation. 4 Comp. Gen, 84. Like- 
wise, said statute has no application when the compensation of 
neither employment is fixed by law or regulation. 1 Comp. Dec. 366; 
3 id. 183; 4 id. 696; 5 id. 935. 

It has been held by this office that the payment of an indefinite 
and undetermined aggregate per annum made up of charges for 
separate services dependent entirely upon contingencies beyond the 
control of the Government or the employee, such as are ordinarily 
described as “fees”, does not constitute salary within the purview of 
the act of May 10, 1916, as amended, supra. 3 Comp. Gen. 563. 
The decision of March 2, 1936, 15 Comp. Gen. 751, is not to be re- 
garded as holding that the said act of 1916 precludes a person 
employed in a part-time position on an annual basis from receiving 
compensation fixed by contract or agreement on a fee basis under a 
separate and distinct employment. 

The engaging of the services of a physician by contract on a com- 
petitive basis does not vest him with “an office to which compensation 
is attached” within the purview of section 2 of the act of July 31, 
1894, supra. 1 Comp. Dec. 286. 

Questions 1 and 2 accordingly are answered in the affirmative. 
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In answer to the third question, the award should be made to the 
lowest qualified bidder notwithstanding he may already be holding 
a part-time position of the nature stated in your submission. 


(A-84580) 


DONATIONS—PRIVATE FUNDS—BUREAU OF FOREIGN AND DOMESTIC 
COMMERCE—ESTABLISHMENT OF BRITISH HOUSING UNIT 


There is no authority for the acceptance of donations from private sources by 
the Bureau of Foreign and Domestic Commerce for the establishment of 
a British housing unit in its London office for the gathering and dissemina- 


tion of British housing information to American officials and private 
citizens. 


— Comptroller General Elliott to the Secretary of Commerce, April 8, 


Your letter of March 16, 1937, is as follows: 


The Bureau of Foreign and Domestic Commerce of this Department has 
under consideration the setting up of a reporting unit on British housing in 
the London office of that Bureau. It estimates that it would cost about 
$10,000 per year to operate such a unit, which would serve as a single source 
of information on British housing for Americans, both officials and private 
citizens. The Bureau states that, as it is now, there is a stream of housing 
enthusiasts invading England and beseiging British housing authorities for 
the same sort of information, and the Bureau states that such a unit would 
serve to centralize and simplify procedure for supplying Americans with 
British housing data. It further states that it is possible that the necessary 
funds for this unit can be secured from private sources interested in housing 
research, 

Before advising the Bureau in this matter, your decision is requested whether, 
under the law, the Bureau of Foreign and Domestic Commerce may receive 
such private funds in trust and utilize the same to hire the necessary employees, 
including native British housing experts, to rent sufficient space, and have 
reports printed and distributed. 


The duties for which the Bureau of Foreign and Domestic Com- 
merce was established are stated in section 2 of the act of March 3, 
1927, 44 Stat. 1394-1395, as follows: 


Seo. 2. Under the direction of the Secretary of Commerce (hereinafter 
referred to as the “Secretary”), the officers of the foreign commerce service 
shall— 

(a) Promote the foreign commerce of the United States ; 

(b) Investigate and report upon commercial and industrial conditions and 
activities in foreign countries which may be of interest to the United States; 

(c) Perform such other duties as the Secretary may direct in connection 
with the promotion of the industries, trade, or commerce of the United States; 


(d) Make such inspections of the foreign commerce service as the Secretary 
may direct. 


Sections 1 and 2 of the act of May 27, 1935, 49 Stat. 292, provide 
as follows: 


That the Department of Commerce be, and hereby is, authorized within the 
discretion of the Secretary. of Commerce, upon the written request of any 
person, firm, or corporation, to make special statistical studies relating to for- 
eign trade, domestic trade, and other economic matters falling within the 
province of the Department of Commerce; to prepare from its records special 
statistical compilations; and to furnish transcripts of its studies, tables, and 
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other records, upon the payment of the actual cost of such work by the person, 
firm, or corporation requesting it. 

Sro. 2. All moneys hereafter received by the Department of Commerce in 
payment of the cost of such work shall be deposited in a special account to be 
administered under the direction of the Secretary of Commerce. These moneys 
may be used, in the discretion of the Secretary of Commerce, and notwithstand- 
ing any other provision of law, for the ordinary expenses incidental to the 
work and/or to secure in connection therewith the special services of persons 
who are neither officers nor employees of the United States. 

The nature of the work proposed to be performed by a British 
housing unit is not clear from your submission but apparently it 
does not involve such statistical studies, compilations, etc., as are 
contemplated by the cited act of May 27, 1935, and does not have 
such a connection with foreign or domestic commerce of the United 
States as to authorize its performance as a part of the regular duties 
of the Bureau of Foreign and Domestic Commerce as prescribed 
in the cited act of March 3, 1927. The Congress has specifically 
provided for salaries and expenses of the Bureau of Foreign and 
Domestic Commerce and, except as provided by the above quoted 
act of May 27, 1935, I find no law authorizing said bureau to accept 
donations either to supplement the appropriations made for the 
performance of its regular duties or to enable it to undertake new 
duties. When the Congress has considered desirable the receipt of 
donations or the performance of work on a reimbursable basis for 
non-Government agencies it has generally made specific provision 


therefor as, for example, in the above act of May 27, 1935. Accord- 
ingly, under existing law, there appears to be no authority for the 
establishment of a British housing unit under the Bureau of Foreign 
and Domestic Commerce as proposed. 


(A-82753) 


COMPENSATION—PER DIEM EMPLOYEES—LEGAL HOLIDAYS, 
INCLUDING INAUGURATION DAY 


Appointment as an under clerk, grade CAF-1, in a temporary position with 
the Social Security Board on a “when actually employed” and per diem 
compensation basis, does not constitute employment as a bona fide per 
diem employee within the meaning of the pay for holidays acts of January 
6, 1885, 23 Stat. 516; February 23, 1887, 24 Stat. 644; and June 28, 1894, 28 
Stat. 96, and such employee is not entitled to pay for the national holidays 
December 25, 1936, January 1, and February 22, 1937, on which days no 
work was performed, but payment for Inauguration Day, January 20, 1937, 
is authorized in view of the provisions of Public Resolution No. 18, ap- 
proved March 29, 1937, granting holiday pay for that day to all employees 
of the Federal and District. of Columbia Governments in the District of 
Columbia whose offices were closed by reason of the holiday. 


Acting Comptroller General Elliott to Sam J. Sneiderman, April 10, 1937: 
Your letter of March 2, 1937, is as follows: 


Your letter dated February 26, 1936, informs me that no particular form is 
necessary in filing a elaim for additional compensation through your office, 
against the Social Security Board, where I am now employed. 
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I haven’t received any remuneration for the following holidays, December 25, 
1936; January 1,°1937; January 20,°19387; and February. 22,: 1937. . Your. previ- 
ous letters lead me to believe that I’m entitled to compensation for all of 
these dates. 

I am employed in the Printing and Duplicating Section of the Bureau of 
Business Management of the Social Security Board. I’m an under clerk, 
CAF-1, $3.50 per diem when actually employed; hired for temporary inter- 
mittent service by the Board, after my name was certified by the Civil Service 
Commission. My appointment must not exceed a three month period of service 
from the date I entered on duty. 

In view of the fact that I entered on duty. on December 21, 1936, and worked 
steady (each ‘working day with the exception of. the aforementioned. holidays 
and Sundays) until January 29, 1937, I feel that not only am I entitled to pay 
for these holidays in question but also to a total of three days and two hours 
annual leave. 

Since January 29, 1987, I have been employed only four days of each week 
of February, a total of sixteen days of actual work for that month. Therefore, 
I claim no annual leave for this particular period. 


This office is in receipt of a letter, dated March 23, 1937, from 
the Chairman, Social Security Board, as follows: 


This will acknowledge receipt of your letter of March 5, 1937, quoting a 
letter from Sam James Sneiderman, a former employee of the Social Security 
Board, in which he makes claim for payment of salary for the national 
holidays December 25, January 1, and February 22, and for Inauguration Day, 
January 20. 

A copy of Mr. Sneiderman’s notice of appointment is attached hereto, which 
shows that he was appointed December 21, 1936, as a temporary under clerk, 
not to exceed three months. CAF-1, $3.50 per diem, when actually employed, 
under section 4, rule VIII, Civil Service Rules. His official station was 
Washington, D. C. 

Mr. Sneiderman performed duty on each work day from December 21 to 
January 28, inclusive. He also worked on the following days: 


February 1-4, inclusive March 1 
8-11, inclusive 3-5, inclusive 
15-18, inclusive 8-11, inclusive 

23--26, inclusive 15 
16-18, inclusive 


No annual or sick leave has been granted to Mr. Sneiderman. (See sec. 19 
(f) of Executive order 7409; sec. 22 (g) of Executive order 7410.) 

This temporary appointment was terminated by the Board at the close of 
business March 20, 1937. 

No payment was made to Mr. Sneiderman for the days claimed, in view of 
the decision of the Comptroller General (5 Comp. Gen. 312) which held that 
“when actually employed” per diem employees engaged “for a definitely fixed 
brief period” may not be entitled to pay for national holidays when not working. 

With respect to Inauguration Day, which is a legal holiday in the District of 
Columbia, it was considered a holiday to which Mr. Sneiderman was not entitled 
to pay when not performing service. (See Comp. Gen. A—26662.) 


Your letter of appointment, dated December 21, 1936, is as follows: 


You have been appointed by the Social Security Board to the position, grade, 
and salary indicated below, effective date of entrance on duty: 
Bureau: Business Management. 
Position: Under clerk. 
Grade: CAF-1. 
Salary: $3.50 per diem when actually employed. 
Station: Washington, D. C. 


Nature of appointment: Temporary, not to exceed 3 months (section 4, 
rule VILI, C. 8S, Cert. No. F-10646). 


1184™—37——58 
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Under this appointment you are not subject to the provisions of the Retire- 
ment Act of 1920, as amended, and accordingly the prescribed deduction of 
3%% will not be made from your salary to be deposited in the retirement fund. 


The acts of January 6, 1885, 23 Stat. 516; February 23, 1887, 24 
Stat. 644; and June 28, 1894, 28 Stat. 96, provide, respectively, as 
follows: 


That the employees of the Navy Yard, Government Printing Office, Bureau of 
Printing and Engraving, and all other per diem employees of the Government on 
duty at Washington, or elsewhere in the United States, shall be allowed the 
following holidays, to wit: The first day of January, the twenty-second day of 
February, the fourth day of July, the twenty-fifth day of December, and such 
days as may be designated by the President as days for national thanksgiving, 
and shall receive the same pay as on other days. 

That all per diem employees of the Government, on duty at Washington or 
elsewhere in the United States, shall be allowed the day of each year which is 
celebrated as “Memorial” or “Decoration Day” and the Fourth of July of each 
year, as holiday, and shall receive the same pay as on other days. 

That the first Monday of September in each year, being the day celebrated 
and known as “Labor’s Holiday”, is hereby made a legal public holiday, to all 
intents and purposes in the same manner as Christmas, the first day of January, 
the twenty-second day of February, the thirtieth day of May, and the fourth 
day of July are now made by law public holidays. 


In decision of May 10, 1935, 14 Comp. Gen. 818, 820, after quoting 
the above statutes, it was held as follows: 


There may have been a misconception as to the meaning of the phrase “all 
other per diem employees” appearing in the first-mentioned statute and to which 
the remaining statutes refer. The use of the word “other” justifies application 
of the well-known ejusdem generis rule whereby the general term or description 
“per diem” employees of the Government should be understood to include gen- 
erally those having duties similar in nature and kind to those specifically 
enumerated in the statute, viz, “employees of the Navy Yard, Government Print- 
ing Office, Bureau of Printing and Engraving” paid on a per diem basis; that is, 
primarily those employees who are in a recognized trade or craft or similar 
occupation (14 Comp. Gen. 388). Furthermore, per diem employees within the 
meaning of the holiday statutes, supra, include only those employees whose 
compensation is authorized or required by law, or regulation issued pursuant to 
law, to be measured by the day—not employees whose compensation is author- 
ized or required to be measured other than by the day, but who are paid on a 
daily basis for administrative convenience or for any other reason, An admin- 
istrative office may not, merely by measuring employees’ compensation by the 
day, bring them within the terms of the holiday statutes. 

* * No employee occupying a position requiring classification is to be 
seaeiinee as a “per diem” employee within the meaning of the holiday statutes, 
even though compensation may be paid on a daily basis as was authorized in 
decision of January 8, 1935 (14 Comp. Gen. 523). 


Your temporary position was required to be classified. While it 
was permissible for the Social Security Board to pay the salary of 
your temporary position “when actually employed” on a per diem 
basis, due to the exigencies of the service, you were not a bona fide 
per diem employee entitling you to gratuity holiday pay under the 
quoted statutes for the legal holidays December 25, 1936, January 1, 
1937, and February 22, 1937, on which no work was performed. 

In your letters of December 30, 1936, and January 17, 1937, to 
which replies were made under date of January 12, 1937, and Febru- 
ary 8, 1937, respectively, you did not state the nature of your duties. 
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In said replies it was assumed that you were a bona fide per diem 
employee, but the additional facts now disclosed show that you were 
not a bona fide per diem employee entitled to gratuity pay for any 
legal holiday for which no work was performed, such as on Decem- 
ber 25, 1936, January 1, 1937, and February 22, 1937. 

Public Resolution No. 18, approved March 29, 1937, provides as 
follows: 


That the employees of the United States Government in the District of 
Columbia and the employees of the District of Columbia who come within the 
provisions of the Act approved June 18, 1888, and who, under the provisions of 
said Act, did not work on Wednesday, January 20, 1937, due to the closing 
of their places of employment on account of the holiday, shall be entitled to 
pay for said holiday. 


The act of June 18, 1888, 25 Stat. 185, referred to in the above- 
quoted statute, provides as follows: 


That section nine hundred and ninety-three of the Revised Statutes of the 
United States relating to the District of Columbia be, and the same hereby is, 
amended, by adding to the days therein declared to be holidays within the 
said District, that day upon which the President of the United States is in- 
augurated, otherwise called Inauguration Day, and that such day shall be a 
holiday for all the purposes mentioned in said section. 


Section 903 of the Revised Statutes of the United States relating 
to the District of Columbia, referred to in the above-quoted statute, 
which was included as a part of section 1389 of the Code of Laws 
for the District of Columbia by the act of March 3, 1901, 31 Stat. 


1189, 1405, and amended by the act of June 30, 1902, 32 Stat. 520, 543, 
provides as follows: 

* * * The following days in each year, namely, the first day of January, 
commonly called New Year’s Day; the twenty-second day of February, known 
as Washington’s Birthday; the Fourth of July; the thirtieth day of May, com- 
monly called Decoration Day; the first Monday in September, known as Labor’s 
Holiday; the twenty-fifth day of December, commonly called Christmas Day; 
every Saturday after twelve o'clock noon; any day appointed or recommended 
by the President of the United States as a day of public fasting or thanksgiving, 


and the day of the inauguration of the President, in every fourth year, shall 
be holidays in the District for all purposes. * * 


Unlike the acts of January 6, 1885, February 23, 1887, and June 
28, 1894, supra, granting holiday pay, the public resolution of March 
29, 1937, granting holiday pay for January 20, 1937, Inauguration 
Day, is not limited to per diem employees, but is applicable to all 
employees of the Federal and District of Columbia Governments in 
the District of Columbia whose offices were closed by reason of the 
holiday, regardless of the basis of employment and including those 
employed by the day and paid only when actually employed. In 
other words, in computing compensation of any employee in the 
District of Columbia, January 20, 1937, is required to be regarded 
as a duty day; that is, as though the employee had actually worked 
on said day. See decision of December 30, 1936, 16 Comp. Gen. 625, 
wherein a similar construction was made in respect of the joint reso- 
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lution of June 20, 1936, 49 Stat. 1568, applicable to December 26, 
1936—a statute in pari materia with that of Public Resolution No. 18, 
approved March 29, 1937. 

Accordingly, it would appear that you are entitled to the sum of 
$3.50 compensation for January 20, 1937, Inauguration Day, and 
settlement therefor will issue in due course. 


(A-84769) 


VEHICLES—MOTOR-PROPELLED PASSENGER-CARRYING—RENTAL 
LIMITATIONS—DEPARTMENT OF AGRICULTURE 



























The provisions of the act of August 11, 1916, 39 Stat. 491, authorizing the hiring, 

maintenance, repair, and operation of motor-propelled passenger-carrying 
vehicles for use in field work of the Department of Agriculture without 
regard to the inhibition in section 5 of the act of July 16, 1914, 38 Stat. 
508, do not authorize the hiring by said Department of an automobile with- 
out regard to the limitations imposed on the use of annual appropriations 
for the purchase, or maintenance, upkeep, and repair of such vehicles by 
section 3 of the act of June 23, 1936, 49 Stat. 1854. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 12, 
1937: 


Your letter of April 6, 1937, is as follows: 


On March 27, 1937, we addressed a letter to you relating to the rental of a 
passenger-carrying motor vehicle in England, under a contract which prescribed 
a rental fee at a rate in excess of $400 per year. It was pointed out to you 
that if the rule of your decision of October 19, 1934, to the Secretary of War 
(A-55239, 14 Comp. Gen. 325), and your decision of January 31, 1936, to the 
Secretary of the Treasury, were to be strictly applied, we should be unable to 
rent a car in England and that the work of the Department being prosecuted 
there would suffer accordingly. In these decisions you held that the $400 limi- 
tation prescribed in the Post Office Appropriation Act for the upkeep and 
maintenance of motor-propelled vehicles applied also to the rental of such 
vehicles, despite the fact that the statute is absolutely silent as to rent. We 
fee] that there is room for reasonable doubt as to whether this ruling should 
be applied to the Department of Agriculture in its field operations, in view 
of the fact that section 33 of “An act making appropriations for the Depurt- 
ment of Agriculture for the fiscal year ending June thirtieth, nineteen hundred 
and seventeen, and for other purposes”, Public, No. 190, GAth Congress, 
provides : 

“That hereafter, nothing in this paragraph or in section five of the Legis- 
lative, Executive, and Judicial Appropriation Act approved July sixteenth, nine- 
teen hundred and fourteen (Thirty-eight Statutes at Large, page five hundred 
and eight), shall be construed to apply to the hire of motor-propelled and 
horse-drawn passenger-carrying vehicles and motor boats necessary in the 
conduct of the field work of the Department, or to the maintenance, repair, or 
operation of vehicles so hired.” 

We called your attention to this statutory provision in our letter of March 
27, relating to the rental of passenger-carrying motor vehicles abroad; and in 
your reply, the expedition of which we sincerely appreciate, you made no 
reference whatever to this legislation applicable specifically to the Department 
of Agriculture. In enacting this legislation we believe Congress gave due con- 
sideration to the peculiar nature of the field work of the Department, the 
remote regions in which some of the operations are performed, and the urgent 
need for rented motor equipment under varying circumstances, and that for 
these reasons, among others, no limitation was placed on the rental or the 
upkeep and repair of departmental passenger-carrying vehicles in the field. 

In view of the unrestricted language of Public, No, 100, 64th Congress, 
supra, and in view of the additional fact that the Treasury and Post Office 
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Appropriation Act makes no reference to rent, it is not believed that a limi- 
tation as to the rental and upkeep by the Department of Agriculture of a 
hired machine in the field should be governed by the decisions of your Office 
pertaining to the $400 limitation for maintenance and repairs in the Treasury 
and Post Office Appropriation Act. 

No doubt, in considering our request for an early reply to the specific case 
outlined in our submission of March 27, the foregoing provision from Public, 
No. 190, 64th Congress, pertaining to the Department was either overlooked or 
not found necessary to a determination of the case, and it is for this reason 
that the matter is being submitted again in order to ascertain whether you 
agree with our conclusion as set forth above. 


In the decision to you of March 31, 1937, A-84769 (16 Comp. Gen. 
903), it was stated: 


The limitation upon the amounts which may be expended for maintenance, 
upkeep, and repair of passenger-carrying vehicles is a limitation upon the 
appropriations for each particular fiscal year. See section 3, act of June 23, 
1936, 49 Stat. 1854. That is to say, it prohibits the expenditure of more than 
the maximum amount fixed therein during the entire fiscal year. In order 
that this limitation may not be avoided by repeated renting of vehicles for less 
than one year periods, it is necessary to apply the restriction pro rata to the 


rental of automobiles for periods of less than one year. In 16 Comp. Gen. 95, 
it was held: 


“Agreements for the rental of motor-propelled passenger-carrying vehicles 
which provide for the making of all repairs, etc., by the contractor, are unau- 
thorized if they exceed the maximum limitation placed by statute upon the 
amount which may be expended in any one year for maintenance, upkeep, und 
repair, exclusive of the items excluded by statute, and such limitation, for the 
purpose of monthly rental payments, is for determination, generally, on the 


basis of one-twelfth of the yearly limitation, notwithstanding the rental basis 
is less than the yearly period.” 


Where, however, it is shown that the need for a passenger-carrying vehicle 
is limited to a shorter period than one year and the rental for such limited 
period does not exceed the maximum permitted to be expended for the whole 
year, the decision in 16 Comp. Gen. 95 is not for application and this office 
will not be required to object to the payment of such rental. 

There was not overlooked in that decision the provision in the 
Agricultural Appropriation Act to which you again call attention. 
That provision, however, does not exempt from or overcome the 
statutory limitations upon which the decision of March 31, 1937, and 
the prior decision in 16 Comp. Gen, 95 were based, and which for the 
fiscal year 1937 are found not in the appropriation for your Depart- 
ment nor in the act of July 16, 1914, but in section 3 of the Post 
Office Department Appropriation Act, approved June 23, 1936, 49 
Stat. 1854, and which limitations are specifically made applicable 
to all appropriations for executive departments and independent 
establishments for the fiscal year 1937. While it is true these limita- 
tions do not mention rent, neither does the inhibition in section 5 of 
the act of July 16, 1914, 38 Stat. 508, mention rent, and yet it has 
been held uniformly that said inhibition does apply to rent. See 
decision of January 19, 1915, 21 Comp. Dec, 462, and numerous sub- 
sequent decisions. Hence, although the provision of the act of 
August 11, 1916, 39 Stat, 491 (quoted in your letter, supra), author- 
izes the hiring of automobiles for use in the fieldwork of your De- 
partment and the maintenance, repair, and operation of the vehicles 
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so hired, notwithstanding the inhibition in section 5 of the act of 
July 16, 1914, said provision cannot operate to remove or make an 
exception to the limitations imposed on the use of annual appropri- 
ations for the purchase, or the maintenance, upkeep, and repair of 
automobiles. Therefore, any hiring of an automobile the purpose or 
effect of which is to circumvent either or both of said limitations is 
unauthorized and the decision of July 31, 1936, 16 Comp. Gen. 95, is 
to be understood and applied accordingly. 


(A-77987) 


CONTRACTS—LIQUIDATED DAMAGES—-DETERMINATION OF DELIVERY 
DATE INVOLVING SUNDAY AND MODE OF DELIVERY—EXTENSIONS 
OF TIME, PROOF OF DAMAGE, AND WAIVER OF VESTED RIGHTS 


Where the contract and purchase order provided for liquidated damages for 
each day of delay in shipment beyond a stipulated number of days after 
receipt of order, delivery to a carloading company is not such shipment as 
will toll liquidated damages for delays of said company in releasing the 
supplies involved to the railroad, and, as Sundays and holidays were not 
excluded in determining the period allowed for shipment, the circumstance 
that the last day of that period fell on a Sunday is not material in deter- 
mining the liquidated damages chargeable, the supplies not having been 
turned over to the railroad until the following Tuesday. 

A contractor’s request to withdraw his bid after acceptance thereof cannot 
operate to extend the delivery time fixed by the contract, nor may vested 
rights to liquidated damages be waived by Government officers. 

On a valid agreement for liquidated damages the matter of whether there 
were actual damages, or the amount thereof, is not for consideration. 


Acting Comptroller General Elliott to the Maremont Automotive Products, 
Inc., April 13, 1937: 


Your letter of January 8, 1937, is as follows: 


We have your communication of December 11, enclosing remittance for 
$339.00 for which we thank you. This is on account of claim of $444.00, and 
we note that you have disallowed $105.00. ° 

First, we want to call your attention to the fact that you did not return 
your check #544372 dated May 21, 1935, and amounting to $339.24, which we 
sent back to you with our letter of April 17, 1936. This check should have 
been returned to us with your last remittance. 

As to the disallowed portion of our claim amounting to $105.00, we ask you 
to consider the following: 

1. You mention in your communication of December 11, 1936, that under the 
terms of the contract the due date for completion of the order was March 38, 
1935; that according to the duplicate bill of lading the shipment was received 
by the carrier from the National Carloading Company on March 5; that there 
was, therefore, a delay of two days, which brought the liquidated damages to 
$105.00. You evidently did not notice that March 83rd fell on a Sunday, which 
moved the date of completion to March 4, so that in any event the delay, if 
any, was only one day and the maximum penalty but $52.50. 

2. The alleged delay of this one day is also to be waived, because our bill of 
lading from the National Carloading Company was dated March 4, and as set 
forth in our letter of November 11, 1936, we considered them as common car- 
riers and regarded delivery to them as the completion of our contract. Once 
again referring you to our letter of November 11, we quote the following: 

“Our understanding, and that of other shippers in this territory is, that the 
Forwarding Companies are agents of the Railway and as such are regarded 
as common carriers. If there is any doubt as to the status of Forwarding 
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Companies and their standing as common carriers in the eyes of the law, we 
as laymen could not be expected to know it. Had we known the possibility 
of such a regulation, we could have just as well delivered the merchandise 
direct to the Railway, and we feel that we should not be asked to pay any 
penalty on that account.” 

You do not mention in your communication of December 11, that the National 
Carloading Company are not common carriers, but we have the opinion of a 
leading firm of attorneys here, to the effect that the National Carloading Com- 
pany and other similar forwarders are common carriers. 

8. Also this alleged delay of one day ought to be waived for the reason 
set forth in the fifth paragraph of our letter to you of November 11, 19386, in 
which we called your attention to the fact that our quotation had been with- 
drawn by wire prior to receiving your order, and on February 25, we received 
a letter from the United States Department of Agriculture at Hot Springs, 
written on February 24, 1935 and signed by Walter B. Dillon, Acting Forest 
Supervisor, reading as follows: 

“Reference is made to your bid which was opened February 19 and accepted 
February 20, and also to your wire of February 21. This morning, Mr. Shipp 
of 555 Incorporated telephoned me in regard to the order also. 

“I regret to advise that inasmuch as there was no apparent error on the 
bid, the difference between your bid and the next highest bid being a very 
small amount as well as the fact that the order was fully completed prior 
to receipt of your wire, it will be impossible for me to cancel your bid, and I 
must insist upon shipment being made as in the proposal.” 

We contend that the original order was cancelled and “reinstated” on 
February 25, and believe that we have a right to claim that the 10-day period 
for delivery should start with February 25, in which case there would be no 
guestion as to our having fulfilled the contract within the specified time. 

4. And finally the delay of “one day”—if such be your ultimate interpreta- 
tion—is not to be taken notice of for the reason that it did not cause the 
Government the slightest loss or inconvenience. Certainly the Government 
can show a taxpayer that little consideration. 

Taking all the circumstances into consideration, the fact that March 3, 1935 
fell on a Sunday; that the merchandise was delivered to the National Carload- 
ing Company on time; that Forwarding Companies have never been proven in 
any Court not to be common carriers, and the justice of figuring the date of 
this order from the time of receiving the Department letter of February 24, 
we believe there can be no question about our having completed the shipment 
in ample time. And so in your spirit of fairness in handling this claim, we 
feel certain you are going to give us favorable consideration and will allow our 
claim in full. 

We understand also, that it is the practice of the Government to pay interest 
at % of one percent per month on deferred payments. If so, and if you 
believe we are entitled to interest, we wish you would take it into consideration 
when reconsidering this entire subject matter. 


By your proposal of February 16, 1935, accepted February 20, 
1935, you agreed to deliver certain automobile springs and leaves to 
the United States Forest Service at Hot Springs National Park, 
Arkansas, and to pay liquidated damages at the rate of 25 cents a 
spring for each day of delay in delivery “at shipping point or at 
destination.” Your bid stipulated that “within 10 days after receipt 
of order, delivery will be made” without specifying whether such 
delivery would be made at shipping point or destination within the 
liquidated damage stipulation and in view of the statement in the 
order accepting your bid directing you to “ship” as soon as possible 
“not later than 10 days after receipt of order”, there was remitted 
in settlement of December 11, 1936, liquidated damages which had 
been deducted from the contract price for delay after the date of 
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actual shipment of the supplies from Chicago, although by your con- 
tract you were required to make delivery at Hot Springs National 
Park, Ark. Remission of liquidated damages for 2 days’ delay prior 
to such shipment was.disallowed. 

You now urge that the liquidated damages assessed for the 2 days’ 
delay in shipment, also, shoufd be remitted because you consigned 
the supplies to the National Carloading Co. on March 4, 1935, the 
first business day following the contract delivery date, March 3, 1935, 
which fell on a Sunday. The record shows that the said National 
Carloading Co., a forwarding agent, did not release the supplies to 
the railroad company at Chicago for shipment until March 5, 1935, 
but your position as to this is that the forwarding company was 
itself a carrier and, therefore, that delivery to it was sufficient to toll 
liquidated damages. 

Viewing the contract in its most favorable light for you it required 
you to “ship” the supplies within 10 days, and while, under certain 
conditions, a forwarding agent is “as to a person with whom he con- 
tracts for the delivery of the goods, a common carrier and liable as 
such”, 10 Corpus Juris 50, it is clear that in this case the forwarding 
company was your agent, and as between you and the Government 
you were responsible for the delays of such agent. The contract re- 
quired you to ship the supplies within 10 days or pay liquidated dam- 
ages for delay and the delivery by you to a carloading company which 
might have delayed several days in releasing the supplies to a rail- 
road company for actual shipment from Chicago, was not a shipment 
within the meaning of the contract provisions fixing your liability 
for liquidated damages for delay. The 10-day period allowed for 
shipment did not exclude Sundays and holidays and the circum- 
stance that the last day fell on Sunday is not material in view of the 
fact that actual shipment was not made until the following Tuesday. 

Respecting the other points raised in your letter you are advised 
that your request to withdraw your bid after it had been accepted 
could not operate to extend the delivery time fixed by the contract, and 
that the right to liquidated damages thereunder having vested in the 
United States, no officer of the Government has authority to waive 
such right. Pacific Hardware Co. v. United States, 49 Ct. Cls. 327, 
335, 337; Bausch & Lomb Optical Co. v. United States, 78 id. 584, 607. 
It is settled that on a valid agreement for liquidated damages the 
matter of whether there were actual damages or the amount thereof 
is not for consideration. Sun Printing and Publishing Association v. 
Moore, 183 U. S. 642; 5 Comp. Gen. 750. There is no authority for 
the allowance of interest on claims of this character. 

Accordingly, upon review, the settlement of your claim for remis- 
sion of liquidated damages must be, and is, sustained, 
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Respecting your inquiry as to check no. 544372, dated May 21, 1935, 
for $339.24, you are advised that the amount of said check was allowed 
you by a separate settlement under date of December 11, 1936, because 
such check being more than one full fiscal year old was no longer pay- 
able at the Treasury. If the new check for the amount allowed under 
the said separate settlement has not yet been received by you this 
office should be so advised. 


(A-73688) 


SOCIAL SECURITY ACT—DECEASED BENEFICIARIES—LUMP-SUM 
PAYMENTS—STATE WIDOW’S ALLOWANCE STATUTES 


Lump-sum benefits under sections 203 and 204 of the Social Security Act, 49 
Stat. 623, 624, may be paid direct to the wage earner’s widow in the absence 
of administration, or contemplated administration, of the decedent’s estate, 
where said amount, together with any other assets of the estate available for 
the widow’s maintenance, may be reasonably assumed to be within the 
amount fixed under State law as widow’s allowance. 15 Comp. Gen. 972 
amplified. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
April 15, 1937: 


Your letter of April 2, 1937, is as follows: 


The Social Security Board, under section 205 of the Social Security Act, may 
certify for payment lump-sum benefits on applications filed by persons entitled 
thereto under the laws of the State in which the deceased was domiciled. (No. 
A~—73688, 15 C. G. 972.) . 

Section 205 of the Social Security Act provides as follows: 

“If any amount payable to an estate under section 203 or 204 is $500 or less, 
such amount may, under regulations prescribed by the Board, be paid to the 
persons found by the Board to be entitled thereto under the law of the State 
in which the deceased was domiciled, without the necessity of compliance with 
the requirements of law with respect to the administration of such estate.” 

Manifestly the purpose of this section is to expedite payment of benefits on 
the death of the wage earner. This would appear particularly true where the 
payee under State law is the widow or widower, child or parent. It is only 
where such situation exists and none of the benefit will be payable to creditors 
under State law that the Board expects to make payments without adminis- 
tration. 

At the present time payments range in amount from a few cents to a few 
dollars and no great increase in these amounts is anticipated for many months 
to come. Moreover, so long as the Social Security Act is in force there will 
continue to be a great number of cases in which payments will be small, par- 
ticularly where the wage earner dies a short time after he enters employment. 

Under a great majority of State laws there are provisions for a widow’s 
allowance designed to insure support for varying periods, usually a year. 
Statistics available to the Board indicate that approximately 72.2 per centum 
of male wage earners who die leave a widow, and to date in approximately 
60 per centum of cases wherein an application for old-age benefits has been 
filed, there are no other assets in the estate aside from the amount to be 
certified for payment. In a majority of the remaining 40 per centum the 
assets are too small to justify the expense of administration. Accordingly, 
unless the Board certifies these direct payments to widows, the necessary 
effect would be to deprive many widows of death payments. 

Therefore, where there is a widow, and provision is made for such widow 
under the allowance and exemption statutes of the State, the Social Security 
Board proposes under certain conditions to certify payments directly to her. 
These conditions include: 
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(a) The absence of administration or contemplated administration of the 
estate of a deceased wage earner; 

(b) The fact that the amount to be certified, together with any other 
assets of the estate available for the widow's maintenance, may be 
reasonably assumed to be within the amount which under State 
law should be fixed for maintenance. 


In view of the present necessity of establishing a policy with reference to 
certification for payment of lump-sum benefits of this type, the Social Security 
Board will appreciate your ruling in the premises at the earliest convenieut 


time. 

Subject to the conditions stated in your submission the proposed 
procedure is such that this Office will not be required to object to 
payments made in accordance therewith. 


(A-83179) 


CONTRACTS—INCREASED COSTS—DEFAULTING CONTRACTOR'S LIA- 
BILITY NOTWITHSTANDING ACCEPTANCE OF SUPERIOR MATERIALS 
ON READVERTISEMENT 


Where under a contract to furnish hydraulic leather, designated as “sides”, 

meeting certain minimum specifications, the contractor was permitted to 
deliver “butt bends” which were subsequently rejected because they failed 
to meet certain specified chemical tests, the contractor is chargeable with 
the excess cost of procurement elsewhere through readvertised specifica- 
tions identical with the original, notwithstanding the second contractor 
delivered “butt bends”, there being no prohibition against a contractor 
furnishing or the Government accepting at the low bid price materials 
superior to that required to be delivered under the contract. 


Acting Comptroller General Elliott to the National Leather Belting Company, 
Inc., April 15, 1937: 

There has been considered your letter of February 19, 1937, re- 
questing review of settlement of January 30, 1937, whereby was dis- 
allowed your claim no. 0582011 for $652, representing the amount 
deducted on public voucher no. 9950, October 8, 1935, to cover ex- 
cess cost to the Government of certain leather, resulting from your 
default under contract no, N-220s-30972, January 14, 1935, 

The facts in connection with the transaction were stated in the 
settlement, supra, and will not be fully repeated here. 

The Navy Department advertised for bids for furnishing 400 
pounds of hydraulic packing leather, designated as “sides”, meeting 
certain minimum specifications; your low bid was accepted after 
confirmation by you, and your contract obligated you to furnish 
materials meeting such minimum specification requirements. When 
it developed that you were unable to furnish “sides” complying with 
the requirements, the Navy Department eventually authorized you 
to deliver “butt bends”, but upon inspection the butt bends you 
offered failed to meet satisfactorily certain specified chemical tests 
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and were rejected for that reason. Thereupon, under date of April 
26, 1935, you wrote the Navy Department as follows: 

We desire to inform you that we authorize you to readvertise this material 
and charge our account if there is any difference between the price that we 
quoted and the price at which the Navy will have to pay on readvertising. It 
is definitely understood, however, that the readvertising is to be exactly like 
the original advertisement; namely, “Hydraulic sides.” 

The Navy Department readvertised the needs of the Government. 
A comparison of the specifications under the second advertisement 
shows that they were absolutely identical, verbatim et literatim, 
with those under the first. The low acceptable bid received was 
accepted at an excess cost of $652 over the amount of your defaulted 
contract price. This excess was charged to you, and when you failed 
to remit upon demand, the amount was deducted from a payment 
otherwise due you under another contract. As stated to you in a 
letter of February 5, 1936, from the Navy Department, such proce- 
dure is a common rule sanctioned by law and sustained by the courts 
{Barry v. United States, 229 U. S. 47). 

You have contended that the fact that the contractor under the 
second letting delivered “butt bends” rather than “sides” relieves you 
of liability to the Government for the excess cost. Such a contention 
finds no warrant or support in long-recognized principles of law or 
the decisions of the courts. The responsibility of the Government 
in your behalf was to see that the contract offered bidders upon re- 
advertisement was the same as the one defaulted by you. As pointed 
out above, the specifications on the second advertisement were identi- 
cal in every respect with those on the first and, therefore, the con- 
tract offered was the same. The low acceptable bid was accepted 
and your liability to the Government was thereupon fixed. The 
specifications under the second as under the first advertisement stated 
the minimum requirements of the Government. The contractor 
under the second, as under the first contract, could only be required 
to deliver “sides” so long as they met the advertised specifications 
as to kind, quality, and serviceability. The obligation of a contractor 
is to furnish materials at least meeting and not falling below the 
minimum specifications, but manifestly there is no prohibition against 
a contractor furnishing, or the Government accepting, materials ex- 
ceeding the minimum requirements, so long as they will serve as well, 
or even better, the needs of the Government. So, in the present in- 
stance, the fact that the second contractor delivered butt bends under 
a contract which only required it to deliver sides was no responsi- 
bility of the Government, which was at liberty to accept, at the same 
price, materials superior to those required by the contract, and could 
not serve to relieve your company of liability to the Government for 
the excess cost occasioned by your default under your contract. 
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Your letter presents no facts and no argument justifying a differ- 
ent conclusion from that stated in the disallowance of January 30, 
1937, which must be and is sustained. 


(A-84798) 


COMPENSATION—ILLEGAL APPOINTMENTS—ADMINISTRATIVE FAIL- 
URE OF DISMISSAL—WITHHOLDING OF CREDIT IN DISBURSING 
OFFICER’S ACCOUNTS 


Where, because of a misstatement as to age, an employee's eligibility has been 
found by the Civil Service Commission to be invalidated, the General Ac- 
counting Office is required by section 7 of the Civil Service Act of January 
16, 1883, 22 Stat. 406, and Civil Service rule XV promulgated thereunder, 
to withhold credit in the accounts of any disbursing clerk for payments 
to the employee under the appointment in question for any salary accruing 
after the date of receipt of notice from the Civil Service Commission of 
the illegality of the appointment and failure of the administrative office 
after due notice to dismiss the employee. 


Acting Comptroller General Elliott to the Secretary of the Treasury, April 15, 
1937: 


The following letter, dated March 26, 1937, from the Civil Service 
Commission, was received March 30, 1937: 


Attached are copies of letters addressed to the Secretary of the Treasury by 
the Commission under dates of January 27, 1937, and March 8, 1937, requesting 
the termination of the services of Mrs. Mary A. (Schultz) Bly, because her 
eligibility had been found to be invalidated. 

The Department has not informed the Commission of Mrs. Bly’s separation 
to date, and the matter is accordingly referred to your office for appropriate 
action, in accordance with the provisions of Civil Service rule XV. 


The letter dated January 27, 1937, from the Civil Service Commis- 
sion to the Secretary of the Treasury is as follows: 


The Commission refers to the case of Mrs. Mary S. Bly, appointed junior 
clerk-stenographer, Public Health Service, Washington, D. C., October 5, 1936, 
by transfer from the Veterans’ Administration. 

In her application for junior stenographer, Mrs. Bly stated that she was 
born May 15, 1915, but in her declaration of appointee and medical certificate 
she gave May 15, 1916, as her date of birth. 

Mrs. Bly was requested to explain the discrepancy in her date of birth, and 
to furnish the Commission proof of her correct date of birth. In reply, Mrs. 
Bly submitted a certified copy of a birth certificate showing her true date of 
birth to be May 15, 1916. Her explanation of the discrepancy concerning her 
date of birth is essentially as follows: 

“My only reply can be the circumstances under which I executed the civil- 
service application in question. After waiting some time for announcement 
of an examination for stenographers and typists, I did not learn that one was 
pending until the date on which receipt of applications closed. In my hurry, 
I inadvertently typed 1915 instead of 1916. I have made this error repeatedly 
inasmuch as it seems easier to write May 15, 1915, than 16. As to the state- 
ment ‘age on last birthday, 18’, I am afraid I did not read that correctly for 
I thought the question was ‘age on nearest birthday’ and as six months had 
passed since my last birthday it was natural to answer ‘18.’ 

“IT had been informed by reliable sources that if I were 18 years old by 
the time I took the actual examination I would be eligible. I was also in- 
formed that the examination would not be arranged for some months.” 
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If Mrs. Bly was born May 15, 1916, she was under the minimum age limit 
of 18 years established for this examination and ineligible to compete therein 
or to receive appointment. It would appear that Mrs. Bly misstated her 
date of birth in her application in order to appear eligible to compete in the 
examination. Her explanation of her apparent false statement is not con- 
sidered satisfactory. 

Because of Mrs. Bly’s apparent false statement in her application concern- 
ing her date of birth and the fact that she was ineligible to compete in the 
examination or to receive appointment, your Department is requested to remove 
her from the service. Please advise the Commission when such action is taken, 


The referred-to letter of March 8, 1937, reads: 


Under date of January 27, 1937, the Commission invited the Department’s 
attention to the case of Mrs. Mary A. (Schultz) Bly, then a clerk-stenographer, 
Public Health Service, Washington, D. C., whose eligibility for employment 
had been found to be invalidated by reason of false statements in her appli- 
cation relative to her date of birth, and requested that she be removed from 
the service. Although more than a month has elapsed, no report has been 
received to date, and the Commission has been informally advised that she 
is still on duty. 

The Department’s attention is accordingly invited to Civil Service rule XV, 
which provides in part as follows: 

“If the Commission shall find that any person is holding a position in viola- 
tion of the Civil Service Act or of the rules promulgated in accordance there- 
with, it shall, after notice to the person affected and an opportunity for 
explanation, certify the facts to the proper appointing officer. If such person 
be not dismissed within 10 days thereafter, it shall certify the facts to the 
proper disbursing and auditing officers, and such officers shall not pay or 
audit the salary or wages of such persons thereafter accruing. * * *” 

In accordance with the above-quoted authority, therefore, the Department is 
notified that unless Mrs. Bly is separated within 10 days from the date of this 
letter, and the Commission notified to that effect, report will be made to the 
Comptroller General. Mrs. Bly is being furnished with a copy of this letter. 


While the date of the examination is not specifically stated, it is 
understood Mrs. Bly was not yet 18 years old when she took the 
examination, on the basis of which she was appointed to a competi- 
tive classified civil-service position under the Veterans’ Adminis- 
tration and subsequently transferred to the Public Health Service. 

Section 7 of the Civil Service Act of January 16, 1883, 22 Stat. 
406, provides, in part, as follows: 


That after the expiration of six months from the passage of this act no 
officer or clerk shall be appointed, and no person shall be employed to enter 
or be promoted in either of the said classes now existing, or that may be 
arranged hereunder pursuant to said rules, until he has passed an examina- 
tion, or is shown to be specially exempted from such examination in conformity 
herewith. * * * 


Pursuant to the said act of 1883 the Civil Service Commission has 
promulgated rule XV entitled “Withholding Salary” as follows: 


Legal appointment necessary to compensation.—If the commission shall find 
that any person is holding a position in violation of the Civil Service Act or 
of the rules promulgated in accordance therewith, it shall, after notice to the 
person affected and an opportunity for explanation, certify the facts to the 
proper appointing officer. If such person be not dismissed within ten days 
thereafter, it shall certify the facts to the proper disbursing and auditing 
officers, and such officers shall not pay or audit the salary or wages of such 
person thereafter accruing: Provided, That if a question of law respecting the 
power to appoint or employ is raised in any such case, the President, or the 
head of a department, may obtain the opinion of the Attorney General thereon. 











926 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


You are advised, therefore, that pursuant to the quoted statute 
and regulations, and in view of the facts disclosed in this case, this 
Office will withhold credit in the accounts of any disbursing clerk 
for payments to Mrs. Mary A. (Schultz) Bly, Public Health Service, 
under the appointment in question, for any salary accruing after 
March 30, 1937, date of receipt of notice from the Civil Service Com- 
mission as to the illegality in the appointment of this employee. 


(A-30477) 


TRANSPORTATION—STEAMSHIP, ETC., TRAVEL—FISCAL YEAR 
APPROPRIATION CHARGEABLE 


The holding in decision A-30477, March 16, 1937, 16 Comp. Gen. 858, that “here- 
after the appropriation to be charged with the cost of transportation upon 
steamships will be the appropriation current at the date the vessel sails 
irrespective of when the ticket was actually purchased”, has reference to 
the date regularly scheduled and not the changed date due to weather or 
other conditions, and to the beginning of a continuous journey whether 
involving a transfer en route to another vessel or other mode of conveyance, 
or the purchase of a round-trip ticket. 


Acting Comptroller General Elliott to the Secretary of State, April 16, 1937: 
Your letter of April 9, 1937, is as follows: 


My attention has been called to your decision no. A-30477 of March 16, 1937, 
addressed to the Secretary of the Navy and holding that “hereafter the appro- 
priation to be charged with the cost of transportation upon steamships will be 
the appropriation current at the date the vessel sails irrespective of when the 
ticket was actually purchased.” It is assumed, and I would be glad to have your 
confirmation as to this, that the ruling refers only to the date on which an 
officer starts on a trip. 

Frequently, in the Foreign Service when an officer is ordered from one post 
to another it is necessary to transfer en route from one steamer to another 
with possible rail transportation also for a part of the journey. In such cases 
the Department frequently finds that it can purchase a ticket through to 
destination over the various steamship and rail lines sometimes at considerable 
savings to the Government on the expenditures if made in this manner instead 
of separately for each means of transportation. Also, when an officer is ordered 
to Washington for consultation or detailed temporarily from one post to an- 
other, it is usually possible to purchase round-trip tickets at considerable 
savings. 

For convenience as well as reasons of economy, the Department would like 
to continue this practice. It would, however, be almost impossible to do so 
from an administrative standpoint if, when the travel covers part of two fiscal 
years, the expenditures must be divided accordingly. 

Occasionally, also, near the end of a fiscal year transportation may be pur- 
chased on a vessel listed to sail before June 30 and due to some unforeseen 
happening such as storms, strikes, et cetera, sailing may actually be delayed 
until later; or a vessel listed to sail on July 1 might actually leave the 30th of 
June. In such cases, the transfer to the succeeding year’s appropriation of the 
expenditure already authorized and actually contracted for in the previous year 
would upset the budget of the Department for the year and might easily, under 
a limited and carefully allotted appropriation, create a deficiency in the 
appropriation without the administrative officer being aware of it. 

While I feel certain that your ruling is not intended to be applicable to cases 
such as I have mentioned, I would be glad to be definitely so informed, 
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The decision of March 16, 1937, had reference to the beginning of 
a continuous journey and the date of the sailing of the vessel was 
held in that decision to fix the fiscal year appropriation to be charged, 
that is to say, with the entire cost of the journey irrespective of 
whether it was necessary to change vessels or to perform a portion of 
the journey by some other mode of transportation. In cases where 
a round-trip ticket is purchased the entire round-trip fare will be 
charged to the appropriation obligated at the beginning of the trip. 
The date of sailing to be considered determining the appropriation 
to be obligated will be the date regularly scheduled for that trip. 
The fact that due to weather or other conditions the sailing date 
may be changed after the ticket is purchased will not necessitate 
changing the fiscal year appropriation to be charged therewith. 
5 Comp. Gen. 1; A-20367, November 15, 1927, and A-9986, July 3, 
1925. 


(A-80796) 


RETIREMENT—CIVILIAN—ANNUITIES—COMPUTATIONS INVOLVING 
“WHEN ACTUALLY EMPLOYED” APPOINTMENTS 


Only actual periods of service of employees appointed and paid on a “when 
actually employed” basis who are otherwise entitled to retirement benefits, 
may be included in length of service for the purpose of computing retire- 
ment annuity under the Civil Service Retirement Act, but annuities of 
employees heretofore retired computed otherwise need not be disturbed. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, April 16, 1937: 


Your letter of March 23, 1937, is as follows: 


Section 5 of the Civil Service Retirement Act of May 29, 1930, reads in part as 
follows: 

“Subject to the provisions of section 9 hereof, the aggregate period of serv- 
ice which forms the basis for calculating the amount of any benefit provided 
in this Act shall be computed from the date of original employment, whether 
as a classified or an unclassified employee in the civil service of the United 
States * * *%, 

“In computing length of service for the purposes of this act all periods of 
separation from the service, and so much of any leaves of absence as may 
exceed six months in the aggregate in any calendar year, shall be ex- 
cluded * * *®,” 

In the administration of this act, the Commission holds that employees 
regularly appointed are employees of the Government during the entire period 
their names are carried on the rolls although paid only when actually em- 
ployed. This is supported by decision of the Comptroller General dated May 
11, 1984, A-48932, in the case of Herbert D. Brown, who was appointed as a 
member of the Board of Actuaries of the civil service retirement and dis- 
ability fund, effective July 1, 1933, at a basic salary of $20.00 per day when 
actually employed. The following is quoted from this decision: 

“The compensation being on a per diem basis, the fact that he has actually 
received only 4 days’ compensation under his appointment in that capacity 
does not, of course, justify any different conclusion than that Mr. Brown since 
July 1, 1983, has oceupied a position in the Government service and that in 
consequence the statutory prohibition against receipt of active service pay 
and retirement annuity is applicable. 
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“Accordingly, there is not authorized to be paid to Mr. Brown retirement 
annuity in any amount during the period he continues to hold the ‘position in 
the Government service’ as a member of the Board of Actuaries.” 

Reference may also be had in this connection to decision of September 29, 
1927 (7 Comp. Gen. 246), which reads in part as follows: 

“With respect to the employees retained by your department as engineers, 
ete., on a per diem basis while actually employed, and whose employment 
appears to be for intermittent service only, attention is invited to the pro- 
vision appearing in each of the two acts in question as follows: 

“* * * The President shall have power, in his discretion, to exclude 
from the operation of this act any employee or group of employees in the 
civil service whose tenure of office or employment is intermittent or of uncer- 
tain duration * * *,’ 

“Unless and until action is taken, pursuant to said provision, to exclude 
these per diem employees from the operation of the Retirement Act, the per 
diem compensation paid to them when actually employed must be held subject 
to the retirement deductions, and in computing the amount to be collected on 
account of past service in such cases attention is invited to the provisions of 
section 9 of the act of July 3, 1926, 44 Stat. 910. See also paragraph 2 of section 
5 of said act, 44 Stat. 907.” 

Paragraph 2, section 5, of the act of July 3, 1926, mentioned above, is, with 
an exception not here material, identical with the corresponding portion of 
the act of May 29, 1980, and a reference thereto leads to the conclusion that 
the six months’ leave provision should be applied in cases involving payment 
of salary on a when-actually-employed basis. 

The Commission in 1935 had occasion to correspond with the Department 
of State relative to the computation of credit under the civil service retire- 
ment law for service as honorary vice consul. These employees are com- 
missioned by the Secretary of State as vice consuls, and the commissions re- 
main continuously in force until revoked by the Secretary of State. They 
act in. the designated capacity in the absence of the principal consular officer, 
at times performing no service and seldom for more than six months in any 
one year, and are paid for actual service at a rate equal to one-half the 
annual salary of the absent principal consular officer. The Commission held 
that inasmuch as these employees were subject to call at all times during the 
period their commissions were in force they should be given credit, were 
they later employed in a position subject to the civil service retirement law, 
for all active service rendered plus so much of any leaves of absence as did 
not exceed six months in the aggregate during any calendar year, and so 
advised the Department of State. 

It is now desired to call attention to your decision of October 20, 1936 (16 
Comp. Gen. 397), rendered in response to a request from the Secretary of 
State for an interpretation of section 26 (0) of the act of February 23, 1981, 
in which you stated: 

“It is understood to have been the practice to appoint vice consuls, not of 
career, from private life to serve as acting consuls only in the absence of the 
consuls, and to pay them compensation only for the period of actual service. 
See section 1695, Revised Statutes; 22 Comp. Dec. 1438. 

“Such an appointment is somewhat analogous to that of a consultant or 
other person appointed or designated to be available for calling to active duty 
only on days when services are actually required, compensation to be paid on 
the basis of ‘when actually employed.’ The status of this class of Federal 
personnel is such that the rules for computing longevity of full-time personnel 
may not be applied. In fact, this class of service is not for counting at all 
in computing longevity under the Civil Retirement Act of May 22, 1920, as 
amended.” 

Vice consuls not of career may be classed in two general groups, those who 
hold commissions independently of any other connection with the United States 
Government (denominated honorary vice consuls) and those who hold such 
commissions concurrently with a full time clerical position under the Depart- 
ment. This latter group is included within the operation of the civil service 
retirement law by the terms of section 3 (b) of the act of May 29, 1930, but 
the Commission holds that honorary vice consuls while serving as such are 
not so included by reason of the intermittency and uncertainty of their tenure 
of employment. 








— os eet ot i he OD 


-— em o-oo oe ee A ie Oe 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 929 


This office does not feel that an honorary vice consul is as much of a con- 
sultant as was Mr. Herbert D. Brown, the subject of the Comptroller General's 
decision of May 11, 1934, while a member of the Board of Actuaries. Could 
Mr. Brown have been considered an employee for retirement credit purposes 
for only the four days of service actually performed during the period, July 1, 
1983, to June 30, 1934, he should then have been entitled to annuity during 
the remaining 11 months and 26 days, and the fact that he was denied this 
privilege leads inevitably to the conclusion that full credit should be allowed 
for service of this character, subject, of course, to the six months’ leave pro- 
ae Mr. Brown’s subsequent claim for annuity was adjudicated on this 

asis. 

Your holding of October 20, 1936, would materially change the well estab- 
lished practice relative to crediting service under the civil service retirement 
law, not only with respect to honorary vice consuls but in numerous other 
instances of employees paid on a when actually employed basis. It is, there- 
fore, respectfully requested that you reconsider this matter in the light of the 
Commission’s view that employees regularly carried on the rolls and subject 
to call at all times, even though paid only when actually employed, should not 
be considered as absolutely separated on the days or other periods when no 
actual service is performed, but rather that they should receive credit for the 
actual days of service plus so much of any leaves of absence as does not exceed 
six months in the aggregate in any calendar year. The Commission does not, 
of course, credit any service as consulting physician or other consultant paid on 
a fee basis, such service being in the nature of contract employment. 


The decision of October 20, 1936, 16 Comp. Gen. 397, involved a 
case presented by the Secretary of State requiring an interpretation 
of the Foreign Service Retirement Act administered by the Secretary 
of State. When a decision of this Office has been rendered to the 
head of a department on a submission pursuant to law, such decision 
may not be reconsidered at the request of any other party. This 
Office, therefore, may not reconsider the case presented by the Secre- 
tary of State upon the basis of your letter. 

However, your letter will be regarded as a request for decision 
upon the general question whether any period other than actual 
periods of service of employees appointed and paid on the basis of 
“when actually employed” may be included as service within the 
meaning of the paragraph of section 5 of the Civil Service Retire- 
ment Act of May 29, 1930, 46 Stat. 472, which reads as follows: 

In computing length of service for the purposes of this Act all periods of 
separation from the service, and so much of any leaves of absence as may 
exceed six months in the aggregate in any calendar year, shall be excluded, 
except such leaves of absence granted employees while receiving benefits under 
the United States Employees’ Compensation Act, and in the case of substi- 
tutes in the Postal Service credit shall be given from date of original appoint- 
ment as a substitute. 

Contrary to the inference which the Commission appears to have 
drawn from the decision of May 11, 1934, A-48932, in the case of 
Herbert D. Brown, and the decision of September 29, 1927, 7 Comp. 
Gen. 246, that, for the purpose of ascertaining length of service 
under the Civil Retirement Act, employees regularly appointed are 
employees of the Government during the entire period their names 
are carried on the rolls, although paid only when actually employed, 
this Office has never given formal consideration to that specific 
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matter. (See, however, decision A-77027, dated July 22, 1936, to 
you.) 

In the decision of May 11, 1934, which affirmed the prior decision 
of May 23, 1933, it was held that the payment of retirement annuity 
to Herbert D. Brown while he remained on the Federal rolls as a 
member of the Board of Actuaries was prohibited by the following 
provision in section 7 of the Retirement Act of May 29, 1930, 46 
Stat. 474: 

Should an annuitant under the provisions of this section be reemployed 

in a position included in the provisions of this Act, or in any other position 
in the Government service, the annuity shall cease, and all rights and benefits 
under the provisions of this section shall terminate from and after the date 
of such employment. 
This prohibition is applicable even though no compensation is paid 
in the Federal position. No question was presented, and no holding 
there made, regarding the counting of the service of Herbert D. 
Brown for retirement purposes. 

In the decision of September 29, 1927, swpra, it was held that re- 
tirement deductions should be made from the per diem compensation 
of employees of the Department of Agriculture who were paid only 
when actually employed. As in the Brown case, no question was 
presented or decided in this decision respecting the counting of service 
for retirement purposes. 

Retirement is based on “length of service.” The law specifically 
provides that “so much of any leaves of absence as may exceed 6 
months in the aggregate in any calendar year, shall be excluded”, 
thus authorizing the counting of periods of leaves of absence of 6 
months or less in any calendar year as service. 6 Comp. Gen. 249, 
250. But “leaves of absence” during the 6 months or less implies 
administrative action to excuse the employee from active duty with 
pay or to place him in an inactive status without pay. It has been 
held that an appointment providing for payment of compensation on 
the basis of “when actually employed” is inconsistent with the grant- 
ing of leave of absence with pay. 15 Comp. Gen. 1058, 1063 (answer 
to question 5). (See also pars. 19 and 22 of the Uniform Annual 
and Sick Leave Regulations, respectively.) The same is true with 
regard to leave of absence without pay. The periods when such an 
employee is not on active duty may not be regarded as “leaves of 
absence” within the meaning of the quoted provision of the Retire- 
ment Act and, accordingly, may not be included as “service.” That 
the quoted provision of the Retirement Act authorizing the counting 
of not to exceed 6 months’ leave of absence in any calendar year as 
service was intended by the Congress to relate only to full-time em- 
ployment is shown by the express provision authorizing substitute 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 931 


postal employees to be given credit for service from date of original 
appointment as a substitute. 

Accordingly, you are advised it is the view of this Office that only 
the actual periods of service of employees appointed and paid on the 
basis of “when actually employed” who are otherwise entitled to re- 
tirement benefits may be included in “length of service” for the pur- 
pose of computing retirement annuity. This decision is not to be 
considered as requiring recomputation of annuities of employees 
heretofore retired. 


(A-84821) 


LEASES—RENEWALS—INFORMAL SOLICITATIONS AS TO OTHER 
AVAILABLE SPACE INSTEAD OF ADVERTISING—PROVISIONS FOR 
RENEWALS BEYOND ORIGINAL PERIOD OF RENEWAL 


The general rule that there must be advertising in connection with the leas- 
ing of premises for use by Government activities does not require that 
objection be made to renewals by the Field Service with the approval of the 
Washington, D. C., office of existing leases which do not contain further 
renewal privileges based upon informal solicitations from all known sources, 
a showing of the quotations received, certificates that no Federal space is 
available, and that all known sources .have been canvassed, etc., provided 
the form containing this information and the certificates be signed by the 
contracting officer, and state that the continued occupancy is in the interests 
of the Government. 

The obtaining of renewal options upon the renewal of a lease for periods sub- 
sequent to those stated in the original lease or renewals thereof is objec- 
tionable on the ground that the original lease would be rendered, in effect, 
self perpetuating. 


Acting Comptroller General Elliott to the Administrator, Resettlement Admin- 
istration, April 16, 1937: 


There was received from the Acting Chief, Contract Section, Busi- 
ness Management Division, a letter dated February 27, 1937, as 
follows: 


Subject: Contract ER-RA 2686, Renewal Agreement, Met. Life Ins. Co., 
Birmingham, Alabama. Refer to: A-WCM-CE. 2/5/37. 

This will acknowledge receipt of your letter dated February 5, 1937, in con- 
nection with the above subject and with particular reference to an explanation 
for the incorporation in this renewal agreement of an option to renew until 
June 30, 1938, when the original lease provided for no renewal beyond June 
80, 1937. 

The incorporation of a renewal option in this instance represents a concession 
on the part of the lessor, whereas the Government, without incurring any addi- 
tional obligation, has obtained the distinct advantage of being protected against 
a rental increase for the fiscal year 1988 without being deprived of the right 
to issue invitations and receive bids in the event a pre-renewal canvass indi- 
cates that substantially lower-priced and suitable space be available. 

It is realized that provisions of section 3709, Revised Statutes, require the 
solicitation of bids and, also, that, in general, the interest of the Government 
in procurements under contracts is best served by the solicitation of competitive 
bids for each ensuing fiscal year. However, in the renewals of existing leases 
on office space, it is felt that certain factors singular to this type of contracts 
should be considered in applying section 3709, Revised Statutes. 
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The rentals being paid by the Government outside of Washington, D. C., are 
a matter of public knowledge since bids are always opened publicly prior to 
entering into the initial leases. Should bids again be received near the expira- 
tion dates of the original leases, some of the bidders will submit offers just 
enough below the existing rates to be technically the low bidders. However, 
were these slightly lower bids to be accepted, necessitating moves, the interest 
of the Government would be affected adversely unless the lower rentals be 
sufficiently reduced to compensate the Government for the cost of moving furni- 
ture, equipment, and supplies; of installing new phones, other services, and 
equipment; the loss of Government employees’ time; the temporary suspension 
of the program of each office involved; the damage to and Joss of furniture, 
equipment, and supplies; and the general decrease in efficiency during the re- 
adjustment period following such moves. 

Should cognizance of these facts be taken in the preparation of invitations 
to bid, such invitations, setting forth a basis of award to other than the low 
bidder, unquestionably would be restrictive and would encourage the present 
lessors to increase their rental rates. On the other hand, if no notice of this 
basis of award be included in the specifications, floods of justifiable protests 
would be forthcoming from unsuccessful low bidders. 

It has been found that while landlords generally are not inclined to tie up 
their property under renewal options for a period of years, they usually are 
willing to extend the option at the time each succeeding renewal is accom- 
plished for another year and sometimes for two years. In these cases the 
Government is not obligated to renew and if more desirable or substantially 
lower-priced space be available, bids can be solicited in individual cases and 
moves effected. It has been suggested as a solution that the bidders be required 
to indicate their approval of renewals for a long period of years subject to their 
right to terminate upon a stated notice to the Government. However, it cannot 
be seen how this arrangement would accomplish anything as renewals 
should be justified each year in order to protect properly the interest of the 
Government. 

In view of the fact that this office is about ready to initiate preliminary action 
toward effecting renewals, insofar as the issuance of instructions to the field 
and the preparation and distribution of forms are concerned, it is requested 
that the enclosed copies of the Form RA-BM 122, Pre-Renewal Canvass State- 
ment (yellow strips attached are suggested revisions), be reviewed; that any 
necessary or suggested revisions be indicated; and that this office be advised 
as to whether or not its use or a restatement on Standard Form 1036 of the 
data contained thereon (under the contracting officer’s signature) will be ade- 
quate to justify renewals of existing leases which do not contain further 
renewal privilege when it can be established that such renewals would be to 
the advantage of the Government. 

It is requested also that an expression be given as to the propriety of obtain- 
ing, if possible, at the time of each renewal, additional renewal options for 
periods subsequent to those stated in the original leases or renewals thereof. 


The form referred to, including the proposed revisions, is as 
follows: 


DEPARTMENT OF AGRICULTURE, RESETTLEMENT ADMINISTRATION, PRE-RENEWAL 
CANVASS STATEMENT 


(This form to be filled in by the head of the office involved before renewal of 
leases may be effected. Since one month’s notice is usually required, this form 
should be directed through proper channels to the Business Management Divi- 
sion, Resettlement Administration, Washington, D. C., at least sixty (60) days 
prior to the expiration date, All known sources of supply should be solicited 
and at least three informal quotations submitted in spaces provided or on an 
attached rider if more than five quotations are received. A statement from the 
local postmaster relative to availability of Federal space should be attached 
hereto.) 


(Date) 
The following is a list of informal QUOTATIONS for furnishing approxi- 
IE inctebiterenn sq. ft. 
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(Remarks) 
[The form contains four other like blocks.] 
= + * ~ * * 


I hereby certify that the above is a true statement of facts, and, in accord- 
ance therewith, I recommend that— 
A. Present lease be renewed for period beginning._--__.-_-_---_-~- and ending 


B. Present lease not be renewed, 
C. Present lease be terminated effective as of-.._-...-.------~- 
D. Formal bids be taken in order to obtain space other than that now 
occupied. 
(Indicate choice by check opposite letter) 
This recommendation is made because_...-------.-----------------------~- 


I further certify that, insofar as I have been able to determine after a 
thorough investigation, all sources have been canvassed from which might be 
obtained space suitable to the needs of the Resettlement Administration offices 
previously described in this form immediately above the space provided for 
quotation number 1. 


(Title) 


The general rule regarding the requirement for advertising for 
bids in the case of the leasing of premises was stated in 14 Comp. 
Gen. 769, as follows (quoting from the syllabus) : 


The general rule is that there must be advertising for bids for the leasing of 
premises for use of the various Government activities, pursuant to section 3709, 
Revised Statutes, and clearances obtained from the Procurement Division, 
Treasury Department, do not relieve the administrative office from such 
statutory requirement. 


(See, also, 14 Comp. Gen, 59.) 

Under the circumstances presented, and it otherwise appearing 
that the action in obtaining the information on the form will con- 
stitute a substantial compliance with the requirements of section 
3709, Revised Statutes, this office would not be required to object to 
the use of the form in support of renewals of existing leases which 
do not contain further renewal privileges provided the form be 
signed by the contracting officer and otherwise contains statements to 
the effect that the continued occupancy will not be detrimental to the 
Government, but rather, that such occupancy is otherwise adminis- 
tratively deemed to be in the best interests of the Government—due 
regard to be given, of course, to the provisions of section 3679, Re- 
vised Statutes, as amended, 34 Stat. 48. (See 7 Comp. Gen. 48.) 

With respect to the question presented in the concluding para- 
graph of the quoted letter, the obtaining of renewal options for 
periods subsequent to those stated in the original leases or renewals 
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thereof would be objectionable on the ground that the original lease 
would be rendered, in effect, self-perpetuating (14 Comp. Gen. 59). 
You are advised accordingly. 


(A-84992) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
DETERMINATIONS WHETHER TEMPORARY OR PERMANENT EM- 
PLOYEES 


For annual and sick leave of absence purposes under the acts of March 14, 
1986, 49 Stat. 1161 and 1162, and regulations issued thereunder, employees 
are either permanent or temporary, depending upon the terms of their ap- 
pointment. If the termination of their employment is not fixed in advance, 
and stated in the appointment or contract of employment, the employees 
are permanent for leave purposes whether their actual service is more or 
less than six months and they are entitled fo 2% days’ annual leave, exclu- 
sive of Sundays and holidays, for each full month of service, but if the 
termination of the employment is fixed in advance at a date not exceeding 
six months from effective date of appointment, and stated in the appoint- 
ment or contract of employment, the employees are temporary for leave 
purposes and are entitled to 24% days’ annual leave, inclusive of Sundays 
and holidays, for each full month of service. 

Where, notwithstanding it is known in advance that short-term employees will 
not serve six months, the termination date of employment is uncertain and 
is not fixed and stated in the appointment, such employees must be re- 
garded permanent for leave purposes, but if the appointments or contracts 
of employment fix a period of employment “not to exceed 6 months”, even 
though the exact date of termination is not stated, such employees must be 
regarded as temporary for leave purposes. 


a Comptroller General Elliott to the Secretary of Agriculture, April 16, 
1937: 


Your letter of April 1, 1937, is as follows: 


Reference is made to decision 16 Comp. Gen. 678 holding, with respect to 
annual and sick leave, that employees appointed for indefinite periods are to be 
classed as permanent. 

It is not clear whether this interpretation is intended to apply also to persons 
employed for indefinite periods not exceeding six months yearly. In many 
places in the Forest Service the short-term protection force is employed for 
indefinite periods normally less than six months, the exact duration, however, 
depending upon the weather and fire-hazard conditions. In some instances it 
is known in advance that the employment will not continue for as long as six 
months. In others, where, for example, five months employment is contem- 
plated, an unusually long dry season may result in continuing the employment 
beyond six months. In still other cases short term employments for fire pro- 
tection may extend normally beyond six months, and it is understood that these 
cases for leave purposes would be classed as permanent appointees. 

Decision is requested whether the short-term employees should be classed as 
temporary or permanent for leave purposes in the following cases: 

A. Where it is known in advance that the indefinite period will not exceed six 
months. 

B. Where the employment normally will not exceed six months, but where 
an unusually long dry season may necessitate extension beyond six months. 

If either A or B is classed as temporary, your further decision is desired as 
to the leave status in the event the employment should continue beyond six 
months: 

1. Would the employee be entitled to leave at 2% days a month for the first 
six months and 24% days thereafter, or— 
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2. After having passed the six months limit would it be necessary to convert 
all leave during the employment period to a 2% days basis? 

If, under number 2 conversion for the full period to a 2% days basis is re- 
quired and the leave actually taken at the rate of 24% days a month during the 
first six months exceeds the leave earned for the total employment period at 
2% days, will deduction or refund of the excess be required? 

Insofar as the questions here presented are concerned, the leave 
acts of March 14, 1936, 49 Stat. 1161 and 1162, recognize only two 
general classes of employees for leave purposes, namely, permanent 
and temporary. Leave benefits provided by the statute for the two 
classes of employees differ. In the absence of a definition in the 
statute of the terms “permanent” and “temporary”, it was necessary 
for the President, under the authority vested in him by the statute, 
to define by regulation what constitutes a permanent and a temporary 
employee for leave purposes. 

Section 14 of the Uniform Annual Leave Regulations provides as 
follows: 


* * * For leave purposes, persons who are appointed for definite periods 
of time not exceeding 6 months shall be considered temporary employees. 


See, also, section 17 of the Uniform Sick Leave Regulations. 

These regulations were promulgated pursuant to statute and have 
the force and effect of law. All employees not coming within the 
purview of the term “temporary”, as defined by the regulations, and 
otherwise entitled to leave of absence with pay, are, of necessity, to 
be deemed as permanent employees for leave purposes, even though 
they may be regarded as temporary employees for other purposes. 
Whether employees are permanent or temporary must, of necessity, 
be determined by the terms of their appointments or contracts of em- 
ployment. If the termination of the employment is not fixed in ad- 
vance and stated in the appointment or contract of employment, or 
if fixed in advance at a date exceeding six months from effective date 
of the appointment and stated in the appointment or contract of em- 
ployment, the employees are permanent for leave purposes regardless 
of whether their length of actual service is more or less than six 
months. Such employees are entitled to 244 days annual leave, ex- 
clusive of Sundays and holidays, for each full month of service. On 
the other hand, if the termination of the employment is fixed in 
advance at a date not exceeding six months from effective date of 
appointment and stated in the appointment or contract of employ- 
ment, the employees are temporary for leave purposes. These em- 
ployees are entitled to 214 days annual leave, inclusive of Sundays 
and holidays, for each full month of service. 

It is understood from the statements in your letter that while it is 
sometimes known in advance that short-term employees will not serve 
6 months, the termination date of employment is uncertain and is not 
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fixed and stated in the appointment. If these are the facts, all of the 
employees referred to must be classified as permanent employees for 
leave purposes and are entitled to 214 days’ annual leave of absence, 
exclusive of Sundays and holidays, for each full month of service, 
regardless of the actual length of service. However, if the appoint- 
ments or contracts of employment fix a period of employment “not 
to exceed 6 months”, even though the exact date of termination is not 
stated, the employees should be regarded as temporary for leave 
purposes. 
The questions presented are answered accordingly. 


(A-83175) 


CONTRACTS—DAMAGES—LIQUIDATED—SET-OFF OF ABNORMALLY 
GOOD WEATHER DAYS IN POST CONTRACT PERIOD AGAINST UN- 
FORESEEABLE EXCUSABLE DELAYS IN SPECIFIED CONTRACT 
PERIOD 


Findings of fact of a contracting officer as to delays are binding upon all 
parties concerned where so stipulated in the contract, in the absence of 
appeal therefrom as provided therein, but it is within the province of 
the General Accounting Office, or the courts, to determine whether under 
those findings, and the contract terms, the contractor is liable as a matter 
of law for liquidated damages, and, in determining the amount of such 
damages chargeable to a contractor, delays excusable under the terms of 
the contract as unforeseeable during the specified contract performance 
period may not be reduced by the number of abnormally good weather 
days in the post contract period, notwithstanding the contracting officer's 
finding of fact to the contrary. 


Decision by Acting Comptroller General Elliott, April 17, 1937: 


The Louisiana Materials Co., Inc., has requested a review of set- 
tlement no. 0417240, dated August 27, 1936, which disallowed $1,700 
of its claim of $2,380 for remission of liquidated damages assessed 
for delay in completing performance of contract W-—1092-eng—4458, 
dated January 14, 1935, for construction of approximately 1,000,000 
cubic yards of earthwork in the White River levee district. 

The contract was on Standard Form No. 23, Standard Government 
Form of Construction Contract, approved by the President November 
19, 1926, and provided that the contractor should furnish all labor 
and material and perform all work required for the construction of 
earthwork in the White River levee district, referred to in the speci- 
fications as items nos. R-334 and R-335, involving, respectively, 
475,000 and 525,000 cubic yards, more or less, of earthwork, in strict 
accordance with the specifications, schedules and drawings which 
formed a part of the contract, for the consideration of $0.146 per 
cubic yard. The work was required to be completed on or before 
November 15, 1935. Liquidated damages were stipulated in para- 
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graph 8 of the specifications at the rate of $20 per day on each of 
the two items for each and every calendar day of delay beyond the 
time fixed for completion, with the further stipulation, in article 9 
of the contract, that: 

* * * If the Government does not terminate the right of the contractor 
to proceed, the contractor shall continue the work, in which event the actual 
damages for the delay will be impossible to determine, and in lieu thereof 
the contractor shall pay to the Government as fixed, agreed, and liquidated 
damages for each calendar day of delay until the work is completed or accepted 
the amount as set forth in the specifications or accompanying papers, and the 
contractor and his sureties shall be liable for the amount thereof: Provided, 
That the right of the contractor to proceed shall not be terminated or the 
contractor charged with liquidated damages because of any delays in the 
completion of the work due to unforeseeable causes beyond the control and 
without the fault or negligence of the contractor, including, but not restricted 
to, acts of God, or of the public enemy, acts of the Government, fires, floods, 
epidemics, quarantine restrictions, strikes, freight embargoes, and unusually 
severe weather, or delays of subcontractors due to such causes: Provided 
further, That the contractor shall within ten days from the beginning of any 
such delay notify the contracting officer in writing of the causes of delay, 
who shall ascertain the facts and the extent of the delay, and his findings 
of facts thereon shall be final and conclusive on the parties hereto, subject 
only to appeal, within thirty days, by the contractor to the head of the depart- 
ment concerned, whose decision on such appeal as to the facts of delay shall be 
final and conclusive on the parties hereto. 


Work on item R-334 was completed October 15, 1935, or within 
the contract period, while work on item R-335 was not completed 
until March 13, 1936, or after a delay of 119 calendar days, for which 
delay there were assessed and collected liquidated damages at the 
stipulated contract rate of $20 per day, amounting to $2,380. 

The contracting officer found and reported as a fact, with respect 
to the delay involved in completion of the contract, that: 


a. The table under paragraph B of exhibit IV shows that the contractor 
lost 196.0 days from the beginning of the contract period (Jan. 22, 1935) to 
the date set for completion (Nov. 15, 1935) on account of adverse weather 
and river conditions. This table further indicates that the contractor might 
reasonably have expected to lose 142.6 days (based on a ten-year average) 
during the same period; or, in other words, the difference between actual 
omens and normal expectancy during the nominal contract period was 

A days. 

b. However, the physical conditions after the date fixed for completion were 
better than normal, and in considering the entire period from its beginning 
(Jan. 22, 1935) to the date of actual completion (Mar. 13, 1936), the number 
of abnormal days in paragraph a, above, were reduced, as is shown in table 
under paragraph B of exhibit IV. The contractor actually lost 252.1 days, 
while a finding of fact, based on a ten-year average, indicates that he might 
reasonably have expected to lose 218.1 days; or, in other words, the difference 
between actual conditions and normal expectancy during the life of the contract 
was only 34.0 days. 


In effecting settlement of the contractor’s claim for remission of 
liquidated damages withheld under the contract, there was remitted 
in the settlement of August 27, 1936, the amount of $680 pursuant 
to the above-quoted finding of the contracting officer to the effect 
that the contractor was delayed during the stipulated contract per- 
formance period 196 days by reason of adverse weather and river 
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conditions, 142.6 days of which were foreseeable, thus resulting in 
an excusable delay of 53.4 days over the specified contract period, 
but which excusable delay was reduced by 19.4 days because of better- 
than-normal weather conditions enjoyed during the post contract 
performance period. The contractor contends, in support of its 
request for review of the above settlement that all delays involved 
under the contract were beyond the “control and without the fault 
or negligence of the contractor” and it urges in support thereof: 

We were notified to proceed with this work in a letter received from the 
district engineer, dated January 18th, 1935, which was received in this office 
on January 2ist, 1935. According to our contract, we were to begin work 
within 20 days from that date, therefore, our actual working time on this job 
dates from February 10th, 1935. Due to adverse weather and high water con- 
ditions, it was impossible for us, or anyone else, to have begun work before 
August 5th, 1935 (and then we could only work 50% normally due to conditions 
created by the excessive length of time which water remained over the borrow 
pits designated by, the Government). Beginning the 5th of August and ending 
with November 15th (the calendar date specified in the contract that work had 
to be completed), you will find that we actually had 132 calendar days in 
which to complete this work. However, our contention is that from February 
10th to November 15th there are 278 calendar days, and when the district 
engineer at Memphis, or anywhere else in the Southland, states that we should 
have reasonably expected 218.1 days of this time to be lost account of adverse 
conditions, leaving only a net of 60 days in which to put up 1,000,000 yards of 
dirt, we have to be shown. Never, in all our experience, have we encountered 
such a high ratio of lost time as 218 days out of 278. Of course, if the district 
engineer meant that we should have reasonably expected 218.1 days lost bé- 
tween February 10th, 1935, and March 15th, 1936, he would be somewhere near 
correct, but we certainly did not expect in the month of December 1934, when 
this work was bid in, to be drawn into the months of December, January, 
February, and March, 1935 and 1936, due to high water remaining over the 
designated borrow pits 75 to 90 days longer than they have had for the past 
50 years. 

The law regards the sanctity of contracts. It requires the parties 
thereto to do what they have agreed to do. If unexpected impedi- 
ments be in the way, and a loss must ensue, it leaves the loss where 
the contract places it. It does not allow a contract fairly made to 
be annulled, and it does not permit to be interpolated what the 
parties themselves have not stipulated. Dermott v. Jones, 2 Wall. 
1, 8. 

Under article 9, supra, the question whether a contractor is charge- 
able with liquidated damages depends upon the terms of the contract 
and the facts as found by the contracting officer, in whom is vested 
exclusive authority to ascertain the facts, subject only to appeal 
within 30 days by the contractor to the head of the department con- 
cerned. Insofar, therefore, as the foregoing finding of the contract- 
ing officer relates to the establishment of the facts and the extent 
of the delay thereunder, it is binding upon all parties concerned. 
Penn Bridge Company v. United States, 59 Ct. Cls. 892, and authori- 


ties therein cited. However, upon the establishment of such facts as 
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contemplated by article 9, supra, it is strictly within the province 
of this office, or the courts, to determine the question of law whether, 
under the facts thus established, and the terms of the contract, the 
contractor is to be held liable for liquidated damages. See Davis 
et al., Trustees, v. United States, 82 Ct. Cls. 334, 347; 6 Comp. Gen. 
650; 7 id. 505, 584; 8 id. 13; 9 id. 164; 10 id. 252, 257; 13 id. 325; and 
14 id. 431. 

Paragraph a of the finding of fact, as made by the contracting 
officer, establishes that during the stipulated contract performance 
period the contractor lost 196 days by reason of adverse weather 
and river conditions; that said contractor reasonably might have 
expected to lose 142.6 days, based upon a 10-year average during 
the same period; that the excusable delay, representing the excess 
of delay encountered over that which was foreseeable during the 
stipulated contract performance period, amounted to 53.4 days. Un- 
der the decision in Penn Bridge Company v. United States, supra, this 
finding of fact as to the cause and the extent of the delay, as made 
by the contracting officer, is conclusive of the rights of the parties. 

The further finding in paragraph b, swpra—under which no ex- 
cusable delay is found—proposing to apply, as a partial offset against 
the period of delay found to be excusable under the stipulated con- 
tract performance period, a credit of 19.4 days, on account of having 
encountered better-than-normal weather conditions over the post con- 
tract period, is conclusive under the contract as a finding of fact 
with respect to the extent of excusable delay, but insofar as it per- 
tains to the proposed offset it may not be accepted. In other words, 
the offset as proposed involves not a question of fact, but one of law— 
the proper construction of the contract—a question the decision of 
which was outside the jurisdiction of the contracting officer or head 
of the department, it being the province of this office or the courts to 
interpret the contract terms. 

The propriety of making the offset—as proposed in the contracting 
officer’s finding of fact—is properly for determination, under the 
terms of the contract, as a matter of law. Article 9, supra, con- 
templates that unforeseeable delay shall be excused under certain 
specified conditions. In this connection, it does not follow that a 
mere showing of inclement weather or high water, when such condi- 
tions are to be expected, is sufficient to establish unforeseeable delay. 
It is presumed that a reasonably prudent contractor in agreeing to 
commence work within a certain specified period and to complete it 
within a certain stipulated period of time takes into consideration 
in the computation of his bid the weather conditions which ordinarily 
prevail during such season of the year at the site of the work. 
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11 Comp. Gen. 442; 14 id. 431. While resort reasonably may be had 
to such a presumption, for the purpose of ascertaining excusable de- 
lay during the specified contract period, there exists no basis either 
in law or reason for indulging in such a presumption for any period 
beyond the specified contract completion date, the adequacy of 
which—in point of time required for performing the contract—has 
already been made reasonably certain by resort in the first instance 
to such presumption. The post contract period necessarily involved 
different seasons of the year with entirely different weather condi- 
tions. Furthermore, the adoption of the construction of the con- 
tract as proposed by the contracting officer would in this case have 
the effect of partially nullifying the contract provision for excusing 
unforeseeable delay, and it is readily conceivable that instances might 
arise in which all unforeseeable delay occurring during the specified 
contract period of performance might be offset by applying unusually 
good weather credit from the post contract period, a period not 
within the contemplation of the parties at the time the contract was 
entered into. 

In view of the express terms of the contract and the obvious intent 
of the parties thereto, there exists no legal basis for the interpreta- 
tion of the contract as sought to be placed thereon in the finding of 
fact by the contracting officer. The settlement of August 27, 1936, 
which was based thereon authorized the remission of damages for 
only 34 of the 53 days of delay properly excusable under the terms 
of the contract. 

Accordingly, a supplemental settlement will issue in due course, 
allowing the contractor the balance of excusable delay involved, 
amounting to 19 days at $20 per day, $380. 


(A-84833) 


UNDERPAYMENTS OF WAGES—WALSH-HEALEY ACT—DEPOSIT AND 
DISPOSITION OF MONEYS WITHHELD OR RECOVERED 


Moneys withheld or recovered as deductions, rebates, refunds, or underpay- 
ments of wages, under authority of section 2 of the Walsh-Healey Act, 49 
Stat. 2087, are for deposit in a special deposit account as directed by the 
statute, and not as trust funds, and are for payment therefrom only upon 
order of the Secretary of Labor. 


Acting Comptroller General Elliott to the Secretary of Labor, April 17, 1937: 
Your letter of March 30, 1937, is as follows: 


Public Act No. 846, 74th Congress; approved June 80, 1936, commonly re- 
ferred to as the Walsh-Healey Act, provides in section 2: 

“* * * All sums withheld or recovered as deductions, rebates, refunds, 
or underpayments of wages shall be held in a special deposit account and 
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shall be paid, on order of the Secretary of Labor, directly to the employees 
who have been paid less than minimum rates of pay as set forth in such con- 
tracts and on whose accounts such sums were withheld or recovered * * *.” 

A question has arisen as to whether such sums withheld or recovered by the 
Secretary of Labor shall be deposited in the special deposit account of Mr. Guy 
F, Allen, Chief Disbursing Officer, or shall be deposited in the Treasury as 
trust funds in accordance with section 20 (a) of the Permanent Appropriation 
Repeal Act, 1934, approved June 26, 1934, which reads in part as follows: 

“* * * Hereafter moneys received by the Government as trustee analogous 
to the funds named in subsections (b) and (c) of this section, not otherwise 
herein provided for, except moneys received by the Comptroller of the Currency 
of the Federal Deposit Insurance Corporation, shall likewise be deposited into 
the Treasury as trust funds with appropriate title, and all amounts credited 
to such trust-fund accounts are hereby appropriated and shall be disbursed in 
compliance with the terms of the trust: * * 

In view of the fact that payments are now being made by employers to the 
Secretary of Labor, pursuant to the regulations of the Walsh-Healey Act, an 
early reply will be appreciated. 


The express terms of the Walsh-Healey Act of June 30, 1936, that 
the funds be deposited in a “special deposit account”, constitutes spe- 
cific legislation taking precedence over the general provisions of 
section 20 (a) of the Permanent Appropriation Repeal Act of June 
26, 1934, 48 Stat. 1233. Accordingly, you are advised that these 
funds should be deposited as directed by the statute in a special 


deposit account of the disbursing officer, to be paid therefrom only 
upon your order. 


(A-84457) 


EMERGENCY FUND ALLOTMENTS—PAYMENTS FOR PRIOR PURCHASES 


INVOLVING DOUBTFUL ANNUAL APPROPRIATION ADMINISTRATIVE 
AUTHORITY 


Payments under an allotment from emergency funds may not be made upon an 
agreement previously made for purchase of aircraft to replace aircraft for 
regular administrative duties of the department, where the debates and 
committee reports show that the Congress refused to appropriate for such 
replacement either under the appropriation designated in the agreement, 
or under any other appropriation for administrative expenses, etc., ordina- 
rily financed from annual appropriations. See also 16 Comp. Gen. 870. 


Aatiee. Comptroller General Elliott to the Secretary of Commerce, April 19, 
1937: 


Your letter of March 24, 1937, is as follows: 


Your decision dated March 17, 1937, Reference No. A-84457, is one of great 
concern to the Department in view of the urgent need of the Stinson Aircraft 
Corporation for at least a partial payment to meet pay roll obligations. 

If special legislation is requested in a deficiency appropriation, payment to 
Stinson Aircraft Corporation will be rather indefinitely delayed. 

Please inform the Department at the earliest practicable moment whether you 
would raise objection to the payment, under the existing contract, for these air- 
planes if the President made an allotment specially providing for the payment 
of them from funds available to the Works Progress Administration. 


The “urgent need of the Stinson Aircraft Corporation for * * * 
payment”, of course, may not properly be considered by this Office a 
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controlling or even a persuasive factor in deciding whether appro- 
priated public moneys are available for the proposed payment. 

The agreement Cc-2510 made with the Stinson Aircraft Corpora- 
tion is dated October 1, 1936, and recites on its face that the bid of 
the Stinson Aircraft Co. was the only bid received on the invitation 
for the furnishing and delivery of nine three-place cabin mono- 
planes complying with specifications BA-212, dated August 15, 1936, 
and Department Proposal Advertisement No. 28199. Also, the 
agreement contains the recitation that the entire amount of the bid, 
or agreed price, of $78,768 will be paid from the appropriation 
“Maintenance of Air Navigation Facilities, 1937”, the “balance of 
which is certified * * * as being sufficient for the payment of 
all obligations incurred against it, including this contract.” 

Neither the language nor the legislative history of this mainte- 
nance appropriation, however, lends any support to the view it is 
available for such a purchase. In response to a suggestion as to the 
nonavailability of the said appropriation, your letter of March 3, 
1937, stated : 


As to the four airplanes for assignment to the Air Navigation Districts, 
the Department realizes that the appropriation “Maintenance of Air Navigation 
Facilities” does not specifically provide for the purchase of airplanes but merely 
for the maintenance and operation of airplanes. * * 

The appropriation “Air Navigation Facilities for the fiscal year 1936” and 
former years provided for the acquisition as well as for the maintenance and 
operation of airplanes. When the appropriation “Air Navigation Facilities 
for 1937” was under discussion by the Appropriations Committee of the House, 
it was decided by the Committee (no doubt because of the criticism of the 
Bureau of Air Commerce by the Senate Investigating Committee and the 
press and statements that money had been diverted from maintenance to other 
purposes) to subdivide the appropriation into two appropriations, providing 
one specifically for maintenance, from which there could be no diversion, and 
the other under establishment which embraced not only the construction of 
new or additional airways but all other activities which were provided for 
by the former appropriation “Air Navigation Facilities.” * * 


* * * * ‘ * * * 


Although not specifically provided in the language of the 1937 appropria- 
tion act, the Department nevertheless strongly feels that it was not the intent 
of the Congress to prohibit the Bureau of Air Commerce from obtaining 
aircraft actually necessary in connection with the maintenance and opera- 
tion of the air navigation facilities comprising the Federal Airways System. 

As to the four airplanes [of the nine covered by the agreement with Stinson 
Aircraft Corporation of October 1, 1986] which have been assigned to the 
aeronautical inspectors, the Department admits that these four airplanes 
should properly be paid from the appropriation “Aircraft in Commerce” but 
we do not at the present time have a sufficient balance in that appropriation. 
At the present moment, there is not a sufficient available balance in that 
appropriation to pay for even one of these airplanes. * * * The appro- 
priation act “Aircraft in Commerce” provides a limitation of $16,500 which 
may be expended during 1937 for airplanes. * * 


* * * it will be greatly appreciated if the General Accounting Office will 
authorize in this instance the payment of four of these airplanes from “Main- 
tenance of Air Navigation Facilities—1937”", four from the appropriation 
“Establishment of Air Navigation Facilities—1937” i 
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The Maintenance appropriation, from which the agreement speci- 
fied payment, clearly is unavailable. The appropriation “Aircraft 
in Commerce”—at the time of the agreement and now—is equally un- 
available by reason of the specific limitation upon the use thereof for 
airplane purchases, 

As for the suggestion in the letter of March 3, 1937, that payment 
for four of the airplanes might be authorized from the appropriation 
“Establishment of Air Navigation Facilities—1937”, it appears that 
when the appropriation bill H. R. 12098 passed the House (74th 
Cong., 2d sess.), and as reported out by the Senate Committee on Ap- 
priations it contained language under this title authorizing use of the 
appropriation made thereunder for the “replacement, including ex- 
change, of not to exceed two airplanes for service use and two for 
experimental purposes.” 80 Cong. Rec. 4929, 5863. 

Senator Copeland of New York—a member of the Senate Com- 
mittee on Appropriations and chairman of the Senate Committee on 
Commerce, which latter committee had the needs of the Bureau of 
Air Commerce particularly under investigation and consideration 
at the time pursuant to S. Res. 146, 74th Congress, Ist session (S. 
Rept. No. 2455, 74th Cong., 2d sess., and S. Rept. No. 185, 75th 
Cong., 1st sess.) —offered Senate amendment no. 27 to strike this lan- 
guage from the bill and said amendment was adopted (80 Cong. Ree. 
5867-5869). The conference report recommending that the House 
recede from its disagreement to this amendment was agreed to in 
the Senate (80 Cong. Rec. 6405-6406) and in the House (80 Cong. 
Rec, 6704-6706, 6708). Senator McKellar was in charge of this bill 
on the floor of the Senate at the time this amendment was under 
consideration and the following inquiry and explanation—on the basis 
of which it was agreed to—indicate the purpose of the amendment: 


Mr. McKetxiar. Mr. President, will the Senator state just what would be the 
effect of his amendment to this provision of the bill? 

Mr. CoPpELAND. Yes. First, let me say as to the two lines which I have asked 
to have stricken out that the language is: 

“Replacement, including exchange, of not to exceed two airplanes for service 
use and two for experimental purposes.” 

If the Senator will turn over the page at the bottom of page 62 he will find 
that provision is made for the exchange of airplanes, not to exceed $16,500. 
What I desire to accomplish by my amendment, if the Senator shall see fit to 
take it to conference, is to make sure that there is not a transfer of funds 
within the appropriation, so that the amount of money which is to be used for 
investigation shall be limited to $50,000, and all the rest of the fund shall be 
nsed largely for construction of necessary lighting, radio, and other signalling 
and communicating structures and apparatus. 80 Cong. Rec. 5867-5869. 


It is plain, therefore, both from the language and from the his- 
tory of the appropriations made for the Bureau of Air Commerce 
for the fiscal year 1937, act of May 15, 1936, 49 Stat. 1309, 1332-1333, 
that no part of the moneys appropriated therein was or is authorized 
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to be used ‘in making payment for the nine airplanes which are the 
subject of the agreement of October 1, 1936, with the Stinson Air- 
craft Corporation. The general statutory laws,-moreover, appear to 
forbid any government contracting officer making an agreement or 
contract in these circumstances and this office may not recognize any 
right to payment as arising from any agreement so made, or even 
upon a guantum valebat basis. Sections 3678 and 3679, Revised 
Statutes, as amended, 31 U. 8S. C. 628, 665; section 3732, Revised 
Statutes, as amended, 41 U. S. C. 11; section 9, act of June 30, 1906, 
34 Stat., 764; 31 U. S. C. 627; Bradley v. United States, 98 U. 8. 104, 
112-114; Sutton v. United States, 256 U.S. 575, reported with Anno- 
tation, 19 A. L, R. 403, 408. 

Aside from any question as to the non-availability of an appropri- 
ation, the validity of the contract for the purchase of the nine air- 
planes would appear—on the record presented—to be at least doubt- 
ful. Although the agreement with the Stinson Aircraft Corpora- 
tion bears a certificate indicating the needs of the service were ad- 
vertised by circularization of numerous airplane dealers and pro- 
ducers, nevertheless it is certified that the bid of the said Stinson Air- 
craft Corporation was the only bid received. In view of the well 
known pressing need and desire of airplane producers to obtain 
business at this stage of development in the industry, inferences are 
unavoidable—in the absence of acceptable evidence to the contrary— 
that either the circular specifications advertising the service needs 
were not timely and accurately addressed to reach the dealers said 
to have been circularized, or else the specifications were so restricted 
and exclusively descriptive of the Stinson Aircraft Corporation 
product that no other manufacturer or dealer could bid upon a bona 
fide competitive basis. The Attorney General in construing section 
8709, Revised Statutes, 41 U. S. C. 5, has said on this point as 
follows: 

* * * The purpose of Congress in requiring that contracts shall be let 
after public advertisement is to procure open competition. Any course of 
action which has the effect of defeating that purpose would be contrary to law. 
* * * 86 Op. Atty. Gen. 33, 37. 

Even under the broad terms of the act of July 2, 1926, 44 Stat., 
780, 784, which vests so wide a discretion in the Secretary of War 
and the Secretary of the Navy in the procurement of aircraft, etc., 
for military purposes, there must be compliance with the cited sec- 
tion 3709, Revised Statutes, and purchases of proprietary articles on 
specifications unduly restricting competition are unauthorized save 
only in instances of comparatively small purchases for experimental 


purposes, etc., which the act of 1926 itself permits to be procured on 
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a different basis. Op. Atty. Gen. of January 12, 1935. The Attorney 
General referred near the end of that opinion to the limited types of 
purchases excepted by law from the requirements of the cited sec- 
tion 3709, Revised Statutes, and then said, in concluding, as follows: 

* * * These, however, are but limited exceptions to the general rule evi- 
denced by all the statutes that procurements are ordinarily to be made after 
advertising in the manner prescribed by law, and close circumspection, as well 
as the utmost good faith, is required when resorting to them in order that the 
spirit no less than the letter of the law shall. prevail. 

Also, in the course of this opinion of January 12, 1935, the Attorney 
General said— 

* * * ‘Tf an article is required which might reasonably be obtained from 
several sources and the specifications, therefore, are so narrowed, without rea- 
sonable relation to actual needs of the service, as to limit possible procurement 
to a single source, this also is an abuse of discretion. If wrongful intent is 
present, we may, in the words of the committee, term such things “subterfuges” 


and “violations.” 

It would be the duty of this Office, therefore, aside from any ques- 
tion of available appropriation, to require evidence that advertising 
of the service needs actually was had on a basis which would have 
permitted representatives of the industry to bid on a bona fide com- 
petitive basis. 34 Op. Atty. Gen. 446. Lacking this preliminary 
evidence essential to establish an agreement pursuant to law, even 
were an appropriation otherwise available—which is not the case— 
no payment could be authorized on the basis of said agreement and 
there is no evidence in the record before this Office, outside of the 
amount named in the bid of the Stinson Aircraft Corporation as 
sole bidder, which would support any conclusion as to the probable 
actual worth or value of the airplanes agreed to be delivered. 

The concluding paragraph of your letter of March 24, 1937, ap- 
parently has reference to the President’s allocation letter numbered 
1988, of March 23, 1937, as follows: 

By virtue of the authority vested in me under the Emergency Relief Appro- 
priation Act of 1935, approved April 8, 1985, it is requested that the following 
funds be transferred from the appropriation made in said act to the Depart- 


ment of Commerce for the purpose indicated below: 

Amount: $83,000. 

Purpose: For administrative expenses at the seat of Government and else- 
where to take care of the additional work imposed upon the Department of 
Commerce by reason of the enactment of the Emergency Relief Appropriation 
Act of 1935, including * * * not to exceed $82,300 for the purchase of air- 
planes; and such other classes of expenses as are payable under current appro- 


priation for contingent expenses of the Department of Commerce. (0. P. 
No. 2-1.) 


Treasury Department Transfer Appropriation Warrant No. 1833, 
of March 25, 1937, giving effect to this transfer, was countersigned 
by me March 30, 1937, but I would point out in that connection that 
there is nothing in the President’s letter to indicate, and it is not 
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to be assumed, that not to exceed $82,300 so transferred for the pur- 
chase of airplanes to take care of additional work imposed upon the 
Department of Commerce by reason of the enactment of the Emer- 
gency Relief Appropriation Act of 1935, was intended to be author- 
ized for use in making payment to the Stinson Aircraft: Corporation 
of $78,768 for airplanes, under the agreement of October 1, 1936, to 
be used for carrying on the regularly prescribed work of the Bureau 
of Air Commerce, particularly as the said agreement was made for 
payment under an appropriation which the Congress appears delib- 
erately to have made unavailable for such purchases and also after 
deliberate refusal of the Congress to make provision for such pur- 
chases under any other appropriation. There is to be noted also in 
this connection the specific inhibition in section 11 of the said Emer- 
gency Relief Appropriation Act of 1935, 49 Stat. 119, which reads: 


No part of the funds herein appropriated shall be expended for the adminis- 
trative expenses of any department, bureau, board, commission, or independent 
agency of the Government if such administrative expenses are ordinarily 
financed from annual appropriations, unless additional work is imposed there- 
upon by reason of this joint resolution. 

In addition to the considerations above enumerated which compel 
me to conclude that no part of the $83,000 directed by the President 
to be transferred to the Department of Commerce and made avail- 
able for the administrative expenses necessary to take care of the 
additional work imposed upon the Department by the enactment 
of the Emergency Relief Appropriation Act of 1935, was intended 
to be or may be used to make payments under the contract of October 
1, 1936, I would invite attention particularly to the criticism directed 
against the Bureau of Air Commerce in the legislative branch of the 
Government at the very time of refusal to appropriate for the pur- 
chase of airplanes during the fiscal year 1937, and which resulted in 
the adoption of a more detailed breakdown in the language of the 
appropriation act as recited in your letter of March 3, 1937, to pre- 
vent a recurrence of the diverting of funds from authorized to un- 
authorized objects which, it had been charged from numerous re- 
sponsible sources, theretofore had occurred. 

Comprehensive hearings were held before the Subcommittee of the 
House Appropriations Committee on the needs of the Bureau of Air 
Commerce commencing Tuesday, February 25, 1936 (Hearings, p. 
150). Particular criticism was directed at the Bureau for diverting 
funds from authorized to unauthorized objects (Hearings, p. 171, 
et seq). The subcommittee was informed of the number and condi- 
tion of Department airplanes, that six or eight planes were loaned, 
what the needs for replacements and new planes were administra- 
tively considered to be, and there was suggested the removal of the 
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$16,500 restriction under the title “Aircraft in Commerce”, upon re- 
placement, including exchange of airplanes (Hearings, pp. 224-226). 
At the supplemental hearing of Tuesday, March 24, 1936, on the 
Department’s supplemental estimate for air navigation facilities, 
1937, the need administratively thought to exist for replacement of 
airplanes again was brought to the attention of the subcommittee 
(Supplemental Hearings, pp. 3-4). It already has been a subject of 
comment in your letter of March 3, 1937, and otherwise herein, how 
additional appropriation sought for airplanes including replace- 
ments was deliberately rejected by the legislative branch. 

Mr. McMillan, from the Committee on Appropriations, submitted 
House Report No. 2286, March 31, 1936, on the bill H. R. 12098, 
which (at p. 25) contains the following comment: 


BurREAU OF AIR COMMERCE 


At the present time the entire subject of the operations of this Bureau is 
under investigation by the Commerce Committee of the Senate * * *, In 
the limited time available to the committee to conduct hearings * * *. It 
would be impossible from the time element alone to resolve ourselves into an 
inquisitorial body and investigate questions of administrative conduct and 
responsibility. 

Sufficient evidence has been presented, however, to justify the action the 
committee has taken in effecting a rearrangement of the appropriations for 
this Bureau in such way as to insure that funds appropriated with the under- 
standing that they will be devoted to a given purpose are, in fact, used for that 
purpose and not diverted to other objects. 


* * - * 7 * . 


During the past year, funds made available with the understanding they 
were for maintenance were used for the purchase of additional equipment. 
The new grouping of the appropriations will prevent such happenings in the 
future. 


At pages 23 and 24 of the Senate Commerce Committee Prelimi- 
nary Report No. 2455, submitted by Senator Copeland June 15, 1936, 
upon the investigation pursuant to S. Res. 146, comment in this con- 
nection was as follows: 


* * * New construction and promotion of interesting developments is 
much more alluring to personnel than routine procedure. 


” ™ * + * 7” - 
(bv) Administrative efficiency. 
~ * . - ~ * ” 


(3) That the Bureau does not prepare its annual estimate efficiently for 
presentation before congressional committees. This contention was sustained 
during the life of this committee in February 1936, when the appropriations for 
the fiscal year 1987 were being discussed before the House Appropriations Com- 
mittee. Reading the evidence seems to indicate thit the committee gained the 
impression that the Bureau did not know itself what it wanted, what the funds 
were provided for, or what different items of construction and maintenance 
would cost. 


This comment is for consideration in connection with the herein- 
before described Senate Amendment No. 27 offered by Senator Cope- 
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land on the floor of the Senate April 22, 1936, and agreed to (80 
Cong. Rec. 5863, 5867-5869) , striking the language which, had it been 
adopted, would have permitted the procurement of two additional 
planes for service and two for experimental purposes, under the 
appropriation “Establishment of Air-Navigation Facilities.” 

Said comment also is for consideration in connection with the 
statement of April 1, 1936, by Mr. Bacon, member of the Subcom- 
mittee of the Committee on Appropriations which held the hearings 
and one of the managers on the part of the House of the Com- 
mittee of Conference on the disagreeing votes of the two Houses in 
the amendments of the Senate to the bill (House Conference Report 
No. 2574 of May 1, 1936) as follows: 

Congress has always given them the necessary money. Budget estimates 
have rarely been cut. There has been no lack of funds. Appropriations have 
been more than sufficient. 

The moneys given, however, have been recklessly wasted and inefficiently 
spent. The maintenance of existing air-navigation facilities has been notori- 
ously inefficient. This has not been due to lack of funds but to incompetence. 
Last year the testimony will show that funds given by Congress for mainte- 
nance have been used for other purposes (80 Cong. Rec. 4743). 

Without burdening the present communication with further cita- 
tions of like character, I am sure you must agree that upon the rec- 
ord before me I am without authority to approve any payment to 
the Stinson Aircraft Corporation for airplanes under the agreement 
of October 1, 1936, in the absence of further legislation, and such 
must be and is my decision. 


(A-85081) 


GRANTS TO STATES AND TERRITORIES—SOCIAL SECURITY ACT— 
EXPENDITURES GOVERNED BY STATE OR TERRITORIAL, AND NOT 
FEDERAL, LAWS AND REGULATIONS 


Grants to a State or Territory under the Social Security Act, 49 Stat. 620, be- 
come funds of the particular State or Territory, and, except for compliance 
with the conditions under which the grants are made, any expenditure of 
such funds for the purpose for which granted to the Territory of Alaska is 
subject to the laws and regulations applicable to the expenditure of terri- 
torial funds rather than Federal laws applicable to the expenditure of ap- 
propriated moneys by the departments and independent establishments of 
the Government. 


Acting Comptroller General Elliott to the Auditor of Alaska, April 19, 1937: 
Your letter of March 25, 1937, is as follows: 


In view of the unsatisfactory condition which existed at the time of disbursing 
CWA and FERA funds, and which is likely to again arise in connection with 
funds supplied by the Treasury Department under the Social Security Act, and 
in view of the further fact that your office is apparently charged with the last 
a these questions, I am going to impose upon you for an opinion on this 
subject. 
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The various acts making grants dependent upon matching appropriations by 
the Territorial legislature have always been more or less indefinite so far as 
administration is concerned. For instance the act of Congress approved Feb- 
ruary 23, 1917, and acts amendatory thereof, provided for grants of funds for 
vocational education, and the Territory appropriated a total of $30,000 for the 
last biennium to match the sum received from the Federal Government. The 
expenditure of this money is under the direction of the Commissioner of Edu- 
eation, but what provision, if any, is made for an accounting of the Federal 
Government funds? The Social Security Act provides for grants to States in 
the following instances: 

1, Old age assistance, 

2. Old age reserve.. 

3. Aid to dependent children. 

4. Aid to maternal and child welfare. 

5. Aid to public health work. 

Up to the present time the Commissioner of Health has received grants on 
behalf of the Territory and under the provisions of the Social Security Act, as 
follows: 


Public health 
Crippled children 
Maternal and child welfare 


50, 771. 24 


There is considerable difference of opinion between the Commissioner of Edu- 
cation, the Commissioner of Health and myself on the accounting for those men- 
tioned above, and paying vouchers. Under the CWA administration I was 
informed that Congress had relieved the special disbursing officer from respon- 
sibility of accounting for vouchers that were approved by the administrator, 
and on several occasions I asked for regulations governing expenditures by the 
CWA and FERA but such regulations were not forthcoming, and I was told that 
the administrator was the judge of the expenditures and that I should depend 
upon his approval of vouchers. Experience has proven otherwise and it is now 
necessary for the Territory to account to your office for such expenditures. 

Before going too deeply into the “grant expenditures” again, I wish you would 
inform me whether or not expenditures under these grants would be made as 
territorial funds or as federal funds. For instance the Territory authorizes cer- 
tain travel allowances, and the Federal Government has a different system and 
makes different allowances. The Federal Government grants us the money and 
we pay, for instance, $6.00 a day as per diem in lieu of subsistence under the 
territorial law, while the federal regulations on the same subject only allow 
$5.00 per diem. Will it be necessary to account for the difference? 

There are many other instances in which there are differences, some of which 
arise out of conditions existing in Alaska, and one which is particularly impor- 
tant here is the payment of salaries. Under our present system, where a salary 
is stipulated, a warrant is issued in payment of the month’s salary upon the 
approval of the administrative officer. For instance there are at present several 
employees of the Commissioner of Health in the field and arrangements have 
been made to deposit checks for their salaries at the end of the month without 
the signature of the payee to the voucher but with the approval of the Commis- 
sioner of Health. This system has been followed in Alaska and conditions prac- 
tically compel us to follow it, since there are times when such employees will 
be absent in the field for a considerable length of time without even having mail 
convenience and it is always necessary for them to have funds available, which 
is possible under our practice. 

The question now is, Will it be necessary for us to ultimately have vouchers 
certified by the individual where the funds come from the grants mentioned 
above? 

I wish you would give this careful consideration. I desire to administer the 
funds granted to the Territory in the manner required by the law furnishing the 
funds, and if that law gives the local administrator the power to make regula- 
tions I wish to be advised of this also. 


Section 1101 (2) of the Social Security Act provides that the term 
“State”, except under section 531, includes Alaska. Grants to a State 
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or Territory under the Social Security Act become funds of the par- 
ticular State or Territory and—except for compliance with the condi- 
tions under which the grants are made—any expenditure of such 
funds for the purpose for which granted to the Territory of Alaska 
is subject to the laws and regulations applicable to the expenditure 
of territorial funds rather than Federal laws applicable to the ex- 
penditure of appropriated moneys by the departments and independ- 
ent establishments of the Government. 


(A-81857) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—GENERAL APPLICABILITY OF DETERMINATION BASIS 
PREVIOUSLY ANNOUNCED 


The holding in decision in 16 Comp. Gen. 664, that “Exchange losses incurred 
‘by officers, enlisted men and employees of the United States while in 
service in foreign countries due to the appreciation of foreign currencies 
in their relation to the American dollar’ are for determination in United 
States currency considering only the basic rate as fixed by Executive 
order and the rate prevailing when the right to the payment accrued, 
and when the amount in American dollars has been so ascertained, no 
further computation to convert these dollars back into foreign currency 
is required”, is for application to all cases in which losses are payable 
under the act of March 26, 1934, 48 Stat. 466, and Executive orders issued 
pursuant thereto, regardless of the branch of service involved, or whether 
payment is to be made by a disbursing officer or by direct settlement. 


Acting Comptroller General Elliott to the Secretary of State, April 23, 1937: 
Your letter of April 6, 1937, is as follows: 


The Department’s attention has just been called to your decision numbered 
A-81857 of January 19, 1937, with respect to the computation of exchange 
losses sustained by officers and employees of the United States due to the 
appreciation of foreign currencies in relation to the American dollar with which 
decision in so far as it relates to the preparation and settlement of claims 
which had previously been prepared and settled on the basis of decision A-56276 
of July 11, 1934, the Department is in full accord. 

However, it is noted that the last sentence of the decision under reference 
reads “Any decision of this office in conflict herewith will not be followed here- 
after.” While it is assumed that this is intended to refer only to decisions 
relating to the claims above referred to, it is possible that it might be inter- 
preted to cover all cases of reimbursement of losses. Inquiry, therefore, is made 
whether that is in fact the intention of your office inasmuch as the accounting 
procedure now followed affords suitable and adequate settlement of losses 
and was adopted only after the most careful study of conditions abroad, while 
the method suggested, if it indeed be the intention of your office, would result 
in numerous difficulties and necessitate revision of accounting forms. I shall 
appreciate it therefore if you will indicate whether it is your intention that 
the decision apply to all payments of losses due to appreciation of foreign 
currency, regardless of the service involved and regardless of the type of 
payment on account of which the loss was suffered and irrespective of whether 
the payment is made by disbursing officer or by direct settlement. 


The decision of January 19, 1937, 16 Comp. Gen. 664, is for appli- 
cation to all cases in which losses are payable under the act of 
March 26, 1934, 48 Stat. 466, and the Executive orders issued pur- 
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suant thereto, regardless of the branch of service involved or whether 
payment is to be made by a disbursing officer or by direct settlement. 


(A-82335) 


OFFICERS AND EMPLOYEES—TEMPORARY EMPLOYMENT DURING 
PERIOD OF ADMINISTRATIVE FURLOUGH—APPLICABILITY OF DUAL 
COMPENSATION STATUTES AND EFFECT ON FURLOUGH STATUS 


The dual compensation statutes—section 1765, Revised Statutes; section 2, act 
of July 31, 1894, 28 Stat. 205; and section 6, act of May 10, 1916, as amended 
by act of August 29, 1916, 39 Stat. 120, 582—do not preclude an employee 
from occupying a temporary position while on involuntary furlough with- 
out pay, as distinguished from voluntary furlough or leaves of absence with- 
out pay, from a permanent status either in the same or different depart- 
ment or establishment of the Government, regardless of the individual or 
total amount of the compensation attached to the positions involved, and, 
termination of the furlough status in such cases is not required. 16 Comp. 
Gen. 720, amplified. 


Acting Comptroller General Elliott to the Secretary of War, April 23,-1937: 
Your letter of April 9, 1937, is as follows: 


I have given consideration to the decision contained in your letter dated 
February 3, 1937 (A-82335) to the President, U. 8, Civil Service Commission, 
in paragraph 4 of which it is stated that a temporary appointment may, but 
does not necessarily, terminate an administrative furlough, and in which it is 
indicated that in the absence of facts and further information as to the au- 
thority for making temporary appointments of employees on administrative 
furlough in the same or different office, a more definite ruling can not be given. 

Because of the fact that the number of administrative furloughs granted in 
the Engineer Department in the course of a year is very large, and because 
in many cases the furloughed employees secure temporary appointments in the 
Engineer Department and elsewhere in the Government service, it is important 
that the Department have information as to the cases in which such temporary 
appointments may be permitted without terminating the furlough status, and 
as to those in which termination of the furlough is required. 

It is considered advisable to state at the outset that while an employee on 
administrative furlough from a position in the Engineer Department holds his 
status as an employee of the Engineer Department and is eligible for reem- 
ployment at any time within one year, the period for which a furlough may be 
granted under the regulations, he does not hold a claim on any particular 
position in the sense that a position is being held open for him, as would be 
the case were he on leave without pay. His reemployment will depend on the 
occurrence of a suitable opening, and if no such opening occurs, he becomes 
absolutely separated from the service upon the completion of the furlough 
period of one year. 

With this in mind, a ruling is requested as to whether an employee who has 
been furloughed without pay from a position of surveyman, SP-8, at $2,600 
per annum, may be reemployed in temporary status as inspector, SP-5, at 
$1,800 per annum, or whether such employment would be in violation of section 
1765, R. S., and the act of July 31, 1894, 28 Stat. 205, prohibiting the employ- 
ment of a civilian employee of the Government holding a position, the salary 


attached to which amounts to $2,500 per annum or more, in any other position 
under the Government with compensation attached. 

Section 6 of the act of May 10, 1916, as amended by the act of August 29, 
1916, provides that unless otherwise specifically authorized by law, no money 
appropriated by that or any other act shall be available for payment to any 
person receiving more than one salary when the combined amount of said 
salaries exceeds the sum of $2,000 per annum, except in the case of certain 
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retired officers or enlisted men. Information is requested as to whether this 


statute operates to require termination of the furlough status in the cases 
indicated below: 


(a) An employee of the Engineer Department was administratively fur- 
loughed without pay from the position of inspector, SP-5, at $1,800 per annum, 
in the Engineer Department, effective November 30, 1936. Under the regula- 
tions this furlough will terminate November 30, 1937. He was given tempo- 
rary employment in another Department of the Government as cierk, CAF-—2, 
at $1,440 per annum, for a period of six months, effective January 1, 1937. 

(b) An employee of the Engineer Department was administratively fur- 
loughed without pay from the position of surveyman, SP-3, at $1,440 per annum, 
on December 7, 1936. On January 15, 1937, he was appointed without refer- 
ence to civil-service rules to a temporary position of draftsman at $0.58 per 
hour, on work financed from emergency funds (rate of pay set by the State 
Works Progress Administrator in accordance with rules of the Works Progress 
Administration). Employment is on a 44-hour week basis and the combined 
rates of the two positions, therefore, are in excess of $2,000 per annum. 

In decision of July 11, 1933, 13 Comp. Gen. 14, it was held as 
follows, quoting from the syllabus: 

Employees administratively furloughed under the terms of section 9 (a) of 
the Independent Offices Appropriation Act, 1934, approved June 16, 1933, 48 
Stat. 306, may be temporarily employed either in the same or another depart- 
ment or Office of the Government, but this rule is limited to employees invol- 
untarily furloughed and cannot be extended to apply to employees on volun- 
tary leave of absence without pay. An employee cannot be given a permanent 
or indefinite appointment and continue to hold his status as an administra- 
tively furloughed employee from another position. 


See also 12 Comp. Gen. 403; id. 501, 13 id. 27. 

In the cited decisions the dual compensation statutes were not 
specifically referred to but the rule was stated in the light thereof. 
That is to say, it was concluded that the dual compensation statutes 
do not preclude an employee from occupying a temporary position 
during the same period he is on involuntary furlough without pay 
from a permanent status either in the same or different department 
or establishment of the Government. The requirement for admin- 
istrative furlough, either pursuant to the statutory provisions since 
repealed, or because of a deficiency in appropriated funds, is tanta- 
mount to the abolishment of the position from which an employee is 
furloughed for the salary of which there are no funds available. 
While he may be regarded as remaining on the rolls in the sense of 
retaining a permanent eligibility for reemployment, he does not 
actually hold two positions within the meaning of the dual employ- 
ment status during the period of the involuntary furlough. 

This rule is not applicable during periods of voluntary furlough 
or leave of absence without pay when funds remain available for 
payment of the salary of the permanent position. 

You are advised therefore that in the first case presented in your 
letter the employee may be reemployed in a temporary status, and 
that termination of the furlough status is not required in either case 


(a) or (b). 
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(A-84393) 


CIVILIAN EMPLOYEE ATTENDING MILITARY-SERVICE SCHOOL AS 
NATIONAL GUARD OFFICER—ANNUAL AND MILITARY LEAVE— 
RESIGNATION FROM CIVILIAN POSITION AND SUBSEQUENT REIN- 
STATEMENT—EFFECT ON ANNUAL LEAVE NOT TAKEN PRIOR TO 
SEPARATION 


The resignation of a Federal employee, also a National Guard officer, duly 
accepted by competent authority and unrevoked prior to its effective date, 
although mistakenly required under the administrative belief that payment 
as such officer for attendance at a course of study at a military-service 
school of the United States under authority of section 9Y¥ of the National 
Defense Act, as amended, 44 Stat. 674, without separation from the 
civilian position, would contravene the dual compensation statutes, may 
not now be revoked, nor may the employee be paid for annual leave accrued 
but not taken prior to the separation or credited therewith notwithstand- 
ing his subsequent reinstatement in his former civilian position. 

Section 80 of the National Defense Act of June 3, 1916, 39 Stat. 203, does not 
authorize the granting of military leave of absence with pay from a 
civilian position under the Federal Government to an officer of the National 
Guard while in attendance under orders at a military school for the pur- 
pose of pursuing a course of instruction under the provisions of section 99 
of said act. 

National Guard officers attending military-service schools under section 99 of 
the National Defense Act, as amended, 44 Stat. 674, are not in the actual 
service of the United States, and therefore are not within the prohibition of 
the act of July 31, 1894, 28 Stat. 205, prohibiting the appointment of any 
person of the United States who holds an oflice, the annual compensation 
or salary of which is $2,500 or more. 


Acting Comptroller General Elliott to the Secretary of the Treasury, April 23, 


1937: 
There has been received your letter of March 3, 1937, as follows: 


Under date of January 29, 1936, the Acting Adjutant General for the State 
of Montana, by special order No. 8 (copy of extract enclosed) directed Major 
Clarence H. Olson, Infantry, Asst. G-3, 41st Division, Montana National Guard, 
to proceed to the Command and General Staff School, Fort Leavenworth, 
Kansas, and report to the commandant thereof as a student for the National 
Guard and Reserve officers course. 

At that time Major Olson was a customs-patrol inspector at $2,100 per annum 
on the force of the collector of customs at Great Falls, Montana, and requested 
leave without pay in order to attend the above-named school. 

As the per annum rate of pay and allowances of Major Olson’s rank in the 
National Guard amounted to more than $2,500, the Bureau of Customs was of 
the opinion that it would be necessary for him, in view of the provisions of 
section 2 of the act of July 31, 1894, 28 Stat. 205, to resign from his position in 
the Customs Service. Major Olson accordingly resigned, effective at the close 
of business on March 14, 1936. 

Under date of December 24, 1936, this matter was presented to the Chief, 
National Guard Bureau, War Department, and a copy of his reply, dated Janu- 
ary 4, 1937, wherein it is stated that Major Olson could legally have been 
granted leave of absence without pay from his civil position while attending 
the Command and General Staff School, is also enclosed. 

Your decision is requested on the following points: 

1. May Major Olson’s resignation be revoked at this time? 

2. If revoked, may payment now be made to him for military and annual 
leave with pay, effective March 15, 1936, to which he would ordinarily have 
been entitled? . 

3. If not revoked, is he now entitled to accrued annual leave standing to his 
credit on the date of separation? 

Major Olson was reinstated in his former position as a customs patrol inspec- 
tor on November 2, 1936, 
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Paragraph 1 of Special Orders No. 8, dated Office of The Adjutant 
General, State of Montana, January 29, 1936, is worded as follows: 


By authority of the Secretary of War, contained in letter from the Chief, 
National Guard Bureau, dated January 20, 1936, Major Clarence H. Olson, 
Infantry, Asst. G-3, 41st Division, Montana National Guard, will proceed on 
March 12, 1936, from Sweet Grass, Montana, to The Command & General Staff 
School, Fort Leavenworth, Kansas, reporting to the Commandant, The Com- 
mand and General Staff School, on March 15, 1936, as a student for the Na- 
tional Guard & Reserve Officers Course, commencing March 16, 1986, and ending 
June 18, 1936. Upon completion of the course, or when relieved by the Com- 
mandant, The Command & General Staff School, Major Clarence H. Olson will 
return to his home. The travel directed is necessary in the military service. 


Section 99 of the National Defense Act, as amended, 44 Stat. 674, 
is presumably the statute under which Mr. Olson was ordered to 
attend the National Guard and Reserve Officers’ course pursuant to 
the quoted orders. That section provides: 

Under such regulations as the President may prescribe, the Secretary of War 
may, upon the recommendation of the Governor of any State or Territory, or 
the commanding general of the National Guard of the District of Columbia, 
authorize a limited number of selected officers, warrant oflicers, or enlisted men 
of the National Guard to attend and pursue a regular course of study at any 
military-service school of the United States, except the United States Military 
Academy * * * and any such officer, or warrant officer, shall receive, out 
of any National Guard allotment of funds available for the purpose, the pay 
and allowances provided in the Pay Readjustment Act of June 10, 1922, for 
officers and warrant officers of the National Guard when authorized by law to 
receive Federal pay and the travel allowances provided in section 12 
thereof. * * * 

Section 6 of the act of May 10, 1916, as amended August 29, 1916, 
39 Stat. 582, provides: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiv- 
ing more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum, but this shall not apply to retired officers or 
enlisted men of the Army, Navy, Marine Corps, or Coast Guard, or to officers 
and enlisted men of the Organized Militia and Naval Militia in the several 
States, Territories, and the District of Columbia: * * 

While attending service schools under section 99 of the National 
Defense Act, officers of the National Guard, although entitled to pay 
and allowances of their grade in the National Guard under an appro- 
priation made by Congress, are not in the actual service of the 
United States, and they are not therefore within the prohibitions of 
the act of July 31, 1894, 28 Stat. 205, prohibiting the appointment 
of any person under the United States who holds an office, the annual 
compensation or salary attached to which is $2,500 or more. See 
A-10481, dated July 29, 1925, to the Secretary of the Treasury; sec- 
tion 38 of the National Defense Act as amended by section 4 of the 
act of June 15, 1933, 48 Stat. 155. 

Under the circumstances and the law, it appears there was no 
legal requirement for Mr. Olson’s resignation from his civilian em- 
ployment as a condition precedent to reporting and serving as an 
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officer of the National Guard at the course of instructions under the 
orders of January 29, 1936. Administratively he lawfully could 
have been granted leave without pay from his civilian position but it 
appears he was actually separated from his civilian position March 
14, 1936, and was not reinstated until November 2, 1936. 

Answering your first question, you are informed that upon the 
facts stated the employee was legally and effectively separated from 
his civilian position by resignation March 14, 1936, and thereafter 
ceased to be an employee of the Government. The authorities seem 
agreed that a resignation of an employee duly accepted by compe- 
tent authority may not be revoked after the resignation becomes 
effective. The effect of decided cases is that a valid resignation and 
an unconditional acceptance thereof unrevoked prior to the date the 
resignation takes effect operates to remove an employee from the 
service and nothing short of a new appointment can effect a restora- 
tion. See Mimmack v. United States, 96 U.S. 426, 24 L. Ed. 1067; 
United States vy. Corson, 114 U. S. 620, 29 L. Ed. 254; Montgomery 
v. United States, 19 Ct. Cls. 370; also, Eberlein v. United States, 
257 U.S. 82, 66 L. Ed. 140. 

In this connection, attention is invited to the recent decision of this 
office dated March 30, 19387, A-84582, 16 Comp. Gen. 899, wherein it 
was stated in part: 

The act of March 14, 1936, makes a grant of leave in kind only, that is, 
the right to be absent from duty for the prescribed period without loss of pay 
while retaining a status as one of the “civilian officers and employees of the 
United States” included within the purview of the law. There is no provision 
of the law, expressed or implied, authorizing a payment in lieu of leave not 
granted to a former officer or employee who no longer has a status upon which. 
the statute may operate. Hence, after an employee becomes legally and effec- 
tively separated from the service, there is no authority to restore him to the 
status of an employee solely for the purpose of granting leave which had 
accrued but was not taken prior to such separation. 

This office has recognized the fact that the statute, unlike certain prior leave 
acts, makes it the plain duty of administrative officers to grant the leave, but 
there must be recognized, also, the fact that no remedy has been provided to 
officers and employees who do not receive the leave prior to their separation 
from the service because of administrative failure or refusal to comply with 
the statute. The granting of leave is entirely an administrative responsibility, 
and misunderstandings or negligence in the administration of the law may not 


form the basis of a claim against appropriated moneys for additional 
compensation. 


In view of the negative answer to question no. 1, it is unnecessary 
to answer your second question except to state for your information 
that under section 80 of the National Defense Act of June 3, 1916, 39 
Stat. 203, military leave of absence with pay from a civilian position 
under the Government may not be granted to an officer of the Na- 
tional Guard while attending under orders a military school for the 
purpose of pursuing a course of instruction under the provisions of 
section 99 of the National Defense Act. See 1 Comp. Gen. 256. 
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Your question no. 3 is answered in the negative on authority of 
16 Comp. Gen. 212, where it was stated (quoting from the syllabus) : 

An employee separated from the service without prejudice who is reinstated 
or reappointed after a break in service is not entitled under the act of March 
14, 1936, 49 Stat. 1161, to leave accrued but not taken prior to separation. 

Stating the question in another way, does the reappointment after 
a hiatus resulting from a complete separation revive the right to the 
leave of absence which was lost because not taken at the time of 
separation? The precise situation here presented does not appear 
to have been expressly covered by the act of March 14, 1936, or by 
the regulations of the President issued pursuant to section 7 of the 
act. However, section 5 of Executive Order 7409, dated July 9, 1936, 
prescribing regulations relating to annual leave of Government 
employees, provides : 

Employees transferred or reappointed without break in service from one 
permanent position to another permanent position within the same or a dif- 
ferent governmental agency shall at the time of the transfer be credited with 
accumulated leave and charged with unaccrued leave advanced. 

This section provides specifically that employees shall be credited 
with accumulated leave only when reappointed without break in 
service to another permanent position. Mr. Olson, having been 
appointed November 2, 1936, following his resignation of March 
14, 1936, is not lawfully entitled to accrued leave standing to his 
credit on the date of separation. 


(A-84592) 


INDEBTEDNESS OF FEDERAL EMPLOYEES BECAUSE OF DEFAULTED 
MODERNIZATION LOANS—FEDERAL HOUSING ADMINISTRATION— 
COLLECTION PROCEDURE 


Notwithstanding the General Accounting Office is charged by statute with 
superintending the recovery of all debts certified by it as due the United 
States, indebtedness to the United States of persons now Federal em- 
ployees, arising out of defaulted modernization loans insured by the Fed- 
eral Housing Administration, should not be reported to the General Ac- 
counting Office for set-off against claims of the debtors subsequently filed 
there until there have been exhausted all means at its disposal under the 
authority specially conferred on said Administration by statute to collect 
the indebtedness, including the reporting thereof to the Federal agencies 
in which the debtors are employed with a view to adjustment from salary 
or even should direct demands upon the individuals concerned prove 
ineffective. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, April 23, 1937: 
There have been received letters from the Chief, Division of Col- 
lection, Investigation, and Fraud, Federal Housing Administration, 
file references RBH-103 and 106, referring for action by this office 
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the matter of the indebtednesses to your Administration of certain 
named individuals, now shown to be employed in the Government 
service, as below indicated: 


Name and address File no. Where employed 


George F. Heine, Wauchula, Florida....) MCP No. 11668. Post Office Department. 


 ~ 2 Crouchley, Los Angeles, Cali- | MCP p= 3 6078 and MCP | Public Works Administration. 

ornia. 0. . 

- WJ (or George P.) Ricco, Teaneck, | MCP No. 6111 Home Owners’ Loan Corporation. 
ew Jersey. 

Carroll Schneider, Kendallville, Indiana_| MCP No. 8948 Post Office Department. 


It is reported in each case that the debtor has defaulted on a mod- 
ernization loan insured by your Administration; that, as a result, 
claims have been paid by you to the lending institutions involved; 
that collection efforts have been unsuccessful; and that the principal 
debtor in each case is now employed by the United States. The sev- 
eral letters request, in effect, that such action be taken by this Office 
as may be necessary to effect collection of the amount due the United 
States in each case, 

While under the provisions of section 4 of the act of July 31, 1894, 
28 Stat. 206, as amended by section 304 of the Budget and Account- 
ing Act, approved June 10, 1921, 42 Stat. 24, this Office superintends 
the recovery of all debts certified by it to be due the United States, 
section 2 of title I of the National Housing Act, as amended, was 
amended by the act of April 3, 1936, 49 Stat. 1188, to read in perti- 
nent part as follows: 

Notwithstanding any other provisions of law, the Administrator shall have 
the power, under regulations to be prescribed by him and approved by the 
Secretary of the Treasury * * * to collect or compromise all obligations 
assigned to or held by him and all legal or equitable rights accruing to him 
in connection with the payment of such insurance until such time as such obli- 
gations may be referred to the Attorney General for suit or collection. 

In the cases here concerned, the debtors are stated to be now employed 
by the United States and, consequently, there is involved only the 
matter of effecting collections, if possible, through amounts due from 
other agencies of the Government as salary or otherwise. Accord- 
ingly, in this class of cases, it is suggested that, after your Adminis- 
tration has made an exhaustive effort to collect these items of in- 
debtedness directly from the individuals concerned, the matter be 
referred to the departments or agencies in which the debtors may be 
employed, suggesting that proper demands be made by said depart- 
ments or agencies upon the debtors for adjustment of the indebted- 
ness to the Government. In any case in which collection cannot be 
effected in this manner, the matter may then be referred to this 
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Office, whereupon a record of the debt will be made for offset against 
any claim of the debtor which may in the future come before this 
Office for settlement. See 16 Comp. Gen. 381. In other words, your 
Administration should exhaust every means at its disposal before 
referring the “uncollectible” indebtedness to this Office. 

You are advised accordingly. 


(A~-71945) 


FEDERAL HOUSING ADMINISTRATION—INSURED MODERNIZATION 
LOANS—REIMBURSEMENT FOR LOSS ON DEFAULTED NOTES— 
EVIDENCE OF CREDIT STATEMENT APPROVAL PRIOR TO CREDIT 
EXTENSION 


A financial institution insured against loss on modernization loans under 
authority of the National Housing Act of June 27, 1984, 48 Stat. 1246, and 
regulations issued thereunder, may not be reimbursed for loss sustained 
on a note originally given a dealer or contractor, and partially collected 
by him before the purchase thereof by said institution, unless the borrow- 
ing property owner’s credit statement, in due form, was approved by it, 
or some other insured institution, before credit was originally extended by 
the dealer or contractor. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, April 24, 1937: 


There has been received a letter dated March 17, 1937, from the 
assistant to the comptroller, Federal Housing Administration, as 
follows: 


Reference is made to your preaudit difference statement dated February 18, 
1937, concerning Bureau voucher no. MCP 26691 submitted on Schedule No. 2024, 
in favor of the Industrial Bank and Trust Company, bearing the following 
notation : 

“The voucher is returned without certification for evidence that credit was 
originally extended by the dealer pursuant to the prior approval or acceptance 
by the insured institution of proper credit statement submitted by the borrower 
in accordance with Regulations No. 10 of the Modernization Credit Plan.” 

This office wishes to emphasize the fact that although a dealer may approve 
a credit risk who qualifies under the Modernization Credit Plan pursuant to 
the prior approval or acceptance by the insured institution, the insured insti- 
tution is in no way obligated to accept this credit. This loan then is not a 
Modernization Credit Lean covered by insurance; it is merely executed in con- 
formance with the plan. There is no violation involved should the institution 
so decide to accept the note for purchase at a later date (Regulation No. 7) 
and report same for insurance (Regulation No. 13) under their contract of 
insurance. Regulation No. 10 is in order in that the insured institution was 
presented with the original property owner’s credit statement and approved 
same prior to its advance of the necessary amount to purchase the account. 

In this connection we refer you to our letters of June 25, 1936, and January 
8, 1987, covering identical situations. 

Under the premises the voucher has been redrawn and in light of the above 
interpretation, is submitted herewith for your consideration. Certification is 
requested. 


The question is not whether the property owner’s credit statement 
was approved by the insured institution “prior to its advance of the 
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necessary amount to purchase the account” but whether the insured 
institution approved the credit statement prior to the original exten- 
sion of credit by the dealer from whom the insured institution pur- 
chased the note. In other words, the material question is, Was credit 
originally extended to the borrower by the dealer on the faith of the 
statute as shown by the prior approval of the borrower’s credit state- 
ment by an insured institution as required by the regulations issued 
under the National Housing Act of June 27, 1934, 48 Stat. 1246, pre- 
viding for the insurance of “modernization loans” under certain con- 
ditions? The purpose of the law in this respect is not merely to pro- 
tect the lending institutions but to encourage loans or credit for 
modernization purposes. 

Regulation No. 10, promulgated under the statute, expressly pro- 
vided that the “borrower” must furnish the lending institution a 
financial or credit statement, approved as to form by the Administra- 
tor, which in the judgment of the “insured institution” shows the 
borrower to be solvent, with reasonable ability to pay the obligation, 
and in other respects a reasonable credit risk “in view of the insur- 
ance provided by the National Housing Act.” Where the credit 
was originally extended by a dealer or a contractor, and not by an 
insured institution, the regulations appear clearly to contemplate 
that the credit, to be insurable upon a subsequent transfer to an 
insured institution, must have been extended on the basis of the prior 
approval by an insured institution of a proper credit statement sub- 
mitted by the borrowing property owner. Other credits given by 
independent dealers or contractors may not be considered to have 
been extended on the faith of the statute, or as insurable thereunder. 
To hold otherwise would permit insured institutions to buy up 
quantities of worthless installment paper for credits extended by 
dealers and contractors without any prior examination or approval 
of the borrowers’ credit status by an insured institution and to re- 
ceive cash for the same from the United States as on defaulted 
insured modernization loans under the statute. 

If there could be any doubt that the regulations require the ap- 
proval of the borrower’s credit statement by an insured institution 
prior to the extension of credit by a dealer or contractor, the matter 
is clarified by the description of procedure at page 5 of The Amended 
Modernization Credit Plan issued by the Federal Housing Admin- 
istration July 15, 1935, containing the regulations promulgated under 
the statute and explanatory material, in part, as follows: 

III. Nores PuRCHASED BY FINANCE COMPANIES OR BANKS.— 

The applicant submits his credit statement to a contractor or dealer. The 


latter submits the statement to a financial institution for credit approval. If 
approved, the contractor proceeds with the work. Upon completion of the job the 
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borrower gives the contractor his promissory note for payment. The contractor 
after endorsing the note, with or without recourse as arranged, sells it to the 
financial institution and obtains cash in payment of the job. 

There appears no limitation on the right of such a dealer or con- 
tractor to hold such a note and to make partial collection thereon 
before selling the balance of the account to an insured institution, 
but before such institution is entitled to reimbursement for any loss 
on such a purchased account it should show that the borrowing prop- 
erty owner’s credit statement in due form was approved by it or some 
other insured institution before the credit was originally extended by 
the dealer or contractor. That showing has not been made in the 
present case, and, accordingly, the voucher, together with vouchers 
in other similar cases, will be again returned in due course without 
certification for payment. Any resubmission of such vouchers should 
be supported by the borrowers’ credit statements showing approval 
by an insured institution prior to the extension of credit by the deal- 
ers or contractors involved. 


(A-84220) 


SAVINGS ACCOUNTS WITH THE UNITED STATES—MARINE CORPS 
RESERVE MEMBERS—WHETHER AUTHORIZED, AND INTEREST PAY- 
ABLE 


There is no legal objection to the opening of savings deposit accounts with the 
United States by enlisted members of the Marine Corps Reserve while on 
extended active duty in times of peace and charging the appropriation 
“Pay, Marine Corps” with the interest allowed by law, but there is no 
authority for deposits after relief from active duty, nor the continuance of 
interest on deposits made while on active duty after release from active 
duty. 


Arties, sSrmpinetier General Elliott to the Secretary of the Navy, April 24, 
1937: 


There has been received by your direction a letter from the Pay- 
master, United States Marine Corps, dated February 11, 1937, re- 
questing decision whether, if Technical Serg. Thomas W. Caldwell, 
class IV, Fleet Marine Corps Reserve, be permitted to open a savings 
deposit account, the appropriation “Pay, Marine Corps” may be 
considered legally available for payment of interest on such amounts 
as may have been deposited by him while on active duty. 

It appears that Caldwell reenlisted in class IV, Fleet Marine 
Corps Reserve, at Kansas City, Mo., on August 20, 1936, was placed 
on active duty the same day and that he is still on active duty with 
the United States Marine Corps Reserve Aviation Unit, Naval Re- 
serve Aviation Base, Fairfax Airport, Kansas City, Kans. It is 
stated that on the voucher which paid this Marine Corps Reservist 
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for the month of January 1937, a deduction of $10 was made as a 
deposit and the question which arises is whether the deposits of a 
member of the Marine Corps Reserve (created by the act of Feb. 
28, 1925, 43 Stat. 1080), in an enlisted rating while on active duty 
come within the provisions of the acts of February 9, 1889, 25 Stat. 
657, and June 29, 1906, 34 Stat. 579, pertaining to deposits of enlisted 
men of the regular Navy and regular Marine Corps. 

The act of February 9, 1889, 25 Stat. 657, provides: 


That any enlisted man or appointed petty oflicer of the Navy may deposit his 
savings, in sums not less than five dollars, with the paymaster upon whose 
books his account is borne; and he shall be furnished with a deposit-book, in 
which the said paymaster shall note, over his signature, the amount, date, and 
place of such deposit. The money so deposited shall be accounted for in the 
same manner as other public funds, and shall pass to the credit of the appro- 
priation for “Pay for the Navy’, and shall not be subject to forfeiture by sen- 
tence of court-martial, but shall be forfeited by desertion, and shall not be 
permitted to be paid until final payment on discharge, or to the heirs or repre- 
sentatives of a deceased sailor, and that such deposit be exempt from liability 
for such sailor’s debts: Provided, That the Government shall be liable for the 
amount deposited to the person so depositing the same. 

Seo. 2. That for any sums not less than five dollars so deposited for the 
period of six months or longer, the sailor, on his final discharge, shall be paid 
interest at the rate of four per centum per annum. 

Sec. 3. That the system of deposits herein established shall be carried into 
execution under such regulations as may be established by the Secretary of the 
Navy. 

The act of June 29, 1906, 34 Stat. 579, provides: 

* * * That hereafter enlisted men of the Marine Corps shall be entitled 
to deposit their savings with the United States, through any paymaster, in the 
same manner and under the same conditions as is now or may hereafter be 
provided for the enlisted men of the Navy: Provided, however, That the sums 


so deposited shall pass to the credit of the appropriation for pay of the Marine 
Corps. 


Article 1781, Navy Regulations, provides: 


(1) Enlisted men, of the Navy and Marine Corps serving afloat or ashore, 
may, with the approval of the commanding officer, deposit with the officer upon 
whose books their accounts are borne, any portion of the savings accruing from 
their pay and savings from other sources, in sums not less than five dollars, 
the same to remain so deposited until final payment on discharge or when an 
enlisted man is furloughed in accordance with the act of August 29, 1916. 


The last clause of the cited regulation appears to have been based 
upon a decision of the former Comptroller of the Treasury, dated 
July 3, 1917, which considered the question presented by the Secre- 
tary of the Navy in connection with a proposed regulation concern- 
ing the deposit of savings by members of the reserve forces of the 
Navy and Marine Corps, when ordered to active duty in time of 
war or national emergency, the specific question involved being 
whether, for accounting purposes, the termination of their active 
duty in time of war or national emergency may be considered as a 
discharge within the meaning of section 1 of the act of February 9, 
1889, for the purpose of repayment of deposits with accrued interest. 
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It was held in the decision of July 3, 1917, that no provision of 
law existed for members of said reserve forces to make deposits under 
the act of February 9, 1889, prior to their entry upon active duty 
or after their release therefrom; that upon release from active duty 
their status terminated so far as concerns assimilation of rights to 
those members of the Regular Navy and that so far as deposits are 
concerned, the status of each was equivalent to that of a member of 
the Regular Navy discharged by expiration of enlistment. 

The act of February 28, 1925, 43 Stat. 1080, creating the Naval 
Reserve and the Marine Corps Reserve as components of the Regular 
Navy and the Regular Marine Corps of the United States contains 
nothing which would require denying to enlisted reservists on ex- 
tended active duty the same right to make deposits of their pay and 
receive interest thereon as was held to be authorized for members of 
the Naval Reserve Force on extended active duty, under the cited 
acts providing for savings deposits by enlisted men of the Navy and 
Marine Corps. 

In this connection it will be observed from the current appropria- 
tion for the Marine Corps, act of June 3, 1936, 49 Stat. 1398, 1414, 
that the item for pay and allowances of the Marine Corps Reserve is 
included under the broad title “Pay, Marine Corps” which specifi- 
cally authorizes “interest on deposits by enlisted men” and further 
provides that the whole sum therein appropriated shall be disbursed 
and accounted for in accordance with existing law and shall con- 
stitute one fund. 

This office perceives no legal objection to permitting the opening 
of saving deposits by enlisted members of the Marine Corps Reserve 
while on extended active duty in times of peace and charging the 
appropriation “Pay, Marine Corps” with the interest allowed by 
law—but there is no authority for deposits after relief from active 
duty nor the continuance of interest on deposits made while on 
active duty after release from active duty. 


(A-79134) 


COMPENSATION AND RETIREMENT DEDUCTIONS—SET-OFF PRIOR 
TO DEBTOR’S APPLICATION FOR AMOUNTS DUE 


The exercising of the common-law right of the Government to apply moneys 
due a debtor from the Government in liquidation of a Government indebt- 
edness is not dependent upon the debtor filing a claim for the moneys other- 
wise due, and, should the debtor’s final salary as a former Government 
employee not be sufficient for complete liquidation, request should be made 
upon the Civil Service Commission for application of the amount to his 
credit in the retirement fund, in whole or in part as the case might be, in 
further liquidation of the indebtedness. 
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Acting Comptroller General Elliott to the Secretary of Agriculture, April 27, 
1937: 


There has been received your letter of April 9, 1937, as follows: 


In connection with your letter A-79134, of January 15, 1987; the disallow- 
ance of vouchers in the amounts of $111.12 and $131.61 because of false certifi- 
cation by John T. Egan, former senior agricultural economist of the Bureau of 
Plant Industry, and the last paragraph in said letter in which it is stated that 
“proper steps should be taken to withhold the entire amount of the two vouchers 
from the amount standing to his credit in the retirement fund”, there has been 
considered your decision A-80384, of October 16, 1936, on the subject of ad- 
justments on account of overpayments of salary in connection with claims for 
refund of retirement deductions. There have also been considered your deci- 
sions A-81277 and A-83276, of November 13, 1936, and February 17, 1987, re- 
spectively, on the use of retirement funds for the adjustment of appropria- 
tions on account of overdrawn leave, in cases involving the consideration of 
claims for refund of retirement deductions and final payments in connection 
therewith. 

It does not appear that the principles outlined in the cited decisions can be 
applied in Mr. Egan’s case for the reason that to date he has not applied for 
refund of retirement deductions. If this Department should now request the 
Civil Service Commission to withdraw from the amount to Mr. Egan’s credit 
in the retirement fund an amount equal to the amounts of the two disallowed 
vouchers, for deposit to the credit of the appropriation from which paid, any 
action which might be taken by the Civil Service Commission would not be in 
connection with a claim for refund nor with a final payment. There would 
also be for consideration the legal authority for a settlement prior to the re- 
ceipt of the application for refund, which, it is felt, is a question for the deter- 
mination of your office. 

During the last month of his service with the Department, Mr. Egan was 
stationed in the field and, because he has failed, even though specifically re- 
quested, to certify to the administrative office, the amount of time spent on 
official duty during this period, payment of final salary has not been made. 
Until final salary has been paid him, his retirement card may not be certified 
to the Civil Service Commission, and as there may not be sufficient final salary 
to satisfy the amounts disallowed, further advice on the action which may be 
properly taken at this time is requested. 


While the cited decisions may be inapposite as to the facts here 
involved, the principle therein stated is nevertheless applicable. 

The direction stated in the concluding paragraph of my decision 
of January 15, 1937, to you, that “proper steps should be taken to 
withhold the entire amount of the two vouchers from the amount 
standing to his credit in the retirement fund for deposit to the credit 
of the proper appropriation” was with the thought that the usual 
steps applicable in these cases would be taken. It would appear, 
however, from your letter that your department is not fully cogni- 
zant of the usual procedure obtaining in this class of cases. 

The United States has the right to set off against an amount due 
a claimant (other than as current salary in certain cases) any sum 
the same person owes to the Government either under the same or 
other contracts or obligations. The common-law right of every 
creditor to apply the moneys of his debtor in his hands in extin- 
guishment of claims due him from the debtor is equally applicable 
to the Government as to individuals. 1 Comp. Gen. 605; 7 Comp. 
Gen, 576; 16 Comp. Gen. 161; John F. L. O'Leary v. United States, 
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82 Ct. Cls. 305. In order to exercise this right on the part of the 
Government it is not necessary that there be filed any specific claim 
by the debtor for moneys due him from the Government. 

When, therefore, a person is indebted to any particular depart- 
ment or agency of the Government and such person has moneys to 
his credit in the retirement fund, the department or agency concerned 
should take immediate steps to file a claim or request with the Civil 
Service Commission for application of the amount to his credit in 
the retirement fund, in whole or in part as the case might be, against 
his reported indebtedness to the Government. In this connection the 
following was said in a decision dated October 16, 1936, A-80384, 
16 Comp. Gen. 384, to the Acting Postmaster General : 

* * * However, in such cases, it has been the general practice of the Com- 
mission, before taking any action in the matter of applying any part of the 
amount otherwise due as refund of retirement deductions against an overpay- 
ment of compensation, to refer the case here for consideration under the pro- 
visions of section 236, Revised Statutes, as amended by section 305 of the act of 
June 10, 1921, 42 Stat. 24, as follows: 

“All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 


States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office.” 


See, also, section 4 of the act of July 31, 1894, 28 Stat. 206, as amended 
by section 304 of the act of June 10, 1921, 42 Stat. 24, (31 U. S. C. 93). 
Accordingly, in the instant matter there should be followed the 
usual procedure as above stated, if, after application of the final 
salary to the former employee’s indebtedness, as proposed, it is found 
that the employee’s indebtedness is not fully liquidated thereby. 


(A-85582) 


SALES—SURPLUS GOVERNMENT PROPERTY—RESCINDING OF EXE- 
CUTED CONTRACT AND RETURN OF PURCHASE PRICE—PROPERTY 
STOLEN WHILE ON GOVERNMENT PREMISES 


A contract of sale of Government surplus property may not be rescinded, and 
the purchase price refunded, because the property was stolen from Govern- 
ment premises where it had been left by the purchaser after payment of 
the purchase price, the Government not having been grossly negligent under 
the resulting gratuitous bailment relationship; the terms and conditions 
of the sale having specifically disclaimed any responsibility for loss or 
damage after consummation of the sale, and there being no equitable 
authority either in any administrative office or the General Accounting 
Office to do so. 


Acting Comptroller General Elliott to the Secretary of the Treasury, April 29, 
1937: 


There has been received your letter of April 15, 1937, as follows: 


There is enclosed letter of March 10 from Mr. N. Kirstein, the high bidder 
on lot no. 25, in Surplus Property Auction Sale No. 263, held at the Procure- 
ment Division property yard in Washington, D. C., on February 24, 1937. 
There are also enclosed copy of the catalog and the advertisement issued 
February 11, giving the terms and conditions of the sale. 
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On February 26, Mr. Kirstein called at the surplus property yard to pick up 
lot no. 25 and discovered that the entire lot was missing. It has been ascer- 
tained that the lot disappeared some time during the day prior to Mr. Kirstein’s 
call. 

Although the terms and conditions of the sale state that the Procurement 
Division is not responsible for loss by theft or otherwise, every effort is made 
by the Division to safeguard sold material until called for by the purchaser, 
or a duly authorized agent presenting the purchaser's receipt, within the period 
of fifteen days which is allowed for removal. However, on the day of the sale 
in question and the following two days, the yard was crowded with pur- 
chasers calling for and taking delivery of their. property, and someone removed 
lot no. 25, which rightfully belonged to Mr. Kirstein. 

The material purchased by Mr. Kirstein is not recoverable as the identity of 
the person who removed it is unknown, and it is recommended that the Pro- 
curement Division be authorized to rescind the sale of lot no. 25 and to refund 
to Mr. Kirstein the amount paid therefor, namely $31.00, which is now in 
“Special deposit.” 

The terms and conditions of the sale provided, among other things, 
that : 

Material purchased may be removed from the premises only after payment 
therefor is made in full and must be removed before 4 o’clock p. m., on March 
11, 1937. The material becomes the property of the purchaser upon consumma- 
tion of the sale and the Government disclaims any responsibility thereafter for 
loss or damage by fire, theft, or other causes to said property, and will hold the 
purchaser responsible for any damage to buildings or grounds incident to the 
removal of this property. 

Upon payment of the purchase price the contract was fully con- 
summated and by the very terms of the contract—as well as under 
the law of sales—title to the property passed to the purchaser at 
that instant. Regarding the question of whether a contract entered 
into under somewhat. similar circumstances could be rescinded and 
the purchase price refunded, it was held in 16 Comp. Gen. 749, that 
(quoting from the second paragraph of the syllabi) : 


An administrative office has no equitable authority to rescind an executed 
contract nor may the General Accounting Office approve a return of the pur- 
chase price on a completed sale of Government surplus property. 

Furthermore, since the purchaser in whom title to the property 
vested upon payment of the purchase price did not remove the 
property at the time of sale, his leaving the property upon the prem- 
ises of the Government gave rise to a bailment relationship between 
the purchaser and the Government by operation of law—the Govern- 
ment becoming a gratuitous bailee for the sole benefit of the bailor. 
It is well settled that where the bailment is for the sole benefit of 
the bailor, the law imposes upon the bailee the duty of exercising 
slight care, and in such circumstances the bailee is not responsible 
for the loss of the bailed property except upon gross negligence. 
Obviously, from the facts stated in the letter, supra, there was no 
such negligence on the part of the Government here and the Gov- 
ernment may not, in the circumstances, be held as insurer of the 
property. See 8 Comp. Gen, 948. 
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For the reasons above stated there is no authority for rescinding 
the contract and it follows, therefore, that the purchase price may 
not be refunded. 


(A-76992) 


DEFAULTED MODERNIZATION LOANS—FEDERAL HOUSING ADMINIS- 
TRATION—DEBT REPORTING PROCEDURE 


Where, in connection with defaults on modernization loans insured by the 
Federal Housing Administration under authority of the National Housing 
Act of June 27, 1934, 48 Stat. 1246, the indebtedness is reported to the 
General Accounting Office, after proper administrative action to collect 
has been taken, for record and set-off purposes in event of claims subse- 
quently filed, such reports should be by list or schedule showing the debtor's 
full name and address, amount due, and administrative file or case num- 
ber, for ready identification purposes, where it is desired that the indi- 


vidual files involved remain in the administrative office for reference 
purposes. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, April 30, 1937: 

Reference is made to previous correspondence, particularly deci- 
sions of this office, 16 Comp. Gen. 72 and 381, concerning a proper 
procedure for reporting indebtedness of persons defaulting on mod- 
ernization loans, etc., insured by your Administration under title I 
of the National Housing Act of June 27, 1934, 48 Stat. 1246. 

An examination of a number of cases heretofore reported by your 
Administration to this office under the present procedure discloses 
that the only action required at this time by this office in such cases 
is a recording of the indebtedness for ready reference in case there 
should be presented here for preaudit action or direct settlement a 
voucher or claim against the Government in favor of the debtor, in 
which event action may be taken here to cause the amount otherwise 
due the debtor from the United States to be set off against the in- 
debtedness reported by your Administration. 

It is assumed that in all such cases of indebtedness reported to 
this office by your Administration the proper administrative action 
has been taken to collect, and that it is only after all administrative 
means of collection have been exhausted that a report is made. See 
decision April 23, 1937, A-84592, 16 Comp. Gen. 956. In the 
circumstances such report may be by lists or schedules giving the 
debtor’s full name and address, stating the amount due in each case 
and showing the file or case number of your Administration, so that 
in the event correspondence should be necessary thereafter with 
respect to any particular case, the case may be readily identified by 
reference to your Administration file or case number. Upon receipt 
of such lists or schedules in this office a debt record will be estab- 
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lished and your Administration will be called upon for a full report 
in those cases in which set-off is to be made. Such procedure will 
permit the individual files to remain in your Administration for 
continued administrative reference purposes. 

The procedure heretofore provided for in the decisions herein 
referred to is modified accordingly. 


(A-85642) 


LEASES—RENT, ALTERATIONS, IMPROVEMENTS, AND REPAIRS— 
DETERMINATION OF FAIR MARKET VALUE AND USE OF VALUE AS 
DETERMINED UNDER A PRIOR LEASE 


Section 822 of the act of June 30, 1932, 47 Stat. 412, limiting expenditures for 
rent and alterations, improvements and repairs of buildings, or parts of 
buildings, to be occupied for Government purposes, requires a determina- 
tion of the fair market value of the property at the date of the lease, and 
an appraisal upon which a prior lease was based may not be accepted as 
a basis for rental to be paid under a new lease. 

The Assessor of the District of Columbia being particularly qualified to ex- 
press an expert opinion as to the fair market value of premises located in 
the District, his appraisal is for adoption rather than that of a real estate 
firm, or Federal Government employee not required by statute to perform 
such duties, in arriving at rental properly payable for buildings, or parts 
of buildings, to be leased by the Government, under the rental limitations 
imposed by section 322 of the act of June 30, 1932, 47 Stat. 412, but said 
fair market valne having been so established, there is no objection to the 
payment of a sum not in excess of 25 per cent of the rental for the first 
year under a new lease for alterations, improvements, and repairs neces- 
sary to Government occupancy. 


Acting Comptroller General Elliott to the Secretary of the Interior, April 30, 
1937: F 


Your letter of April 16, 1937, is as follows: 


The Reconstruction Finance Corporation is occupying premises 1825 H 
Street Northwest, situated on lot 825 in square 105 of the District of Columbia, 
under lease numbered I-1p-2431, entered into on the 30th day of June, 1934, 
between Lillian R. Wardman and Helen Wardman and the United States of 
America, by Arno B. Cammerer, Director of the National Park Service of this 
Department, which lease under the same terms and conditions superseded lease 
numbered P. B. P. 820, dated June 30, 1933. 

Paragraph 5 of lease I-1p-2431 provides that the instrument may, at the 
option of the Government, be renewed annually at a monthly rental of $11,- 
039.58 and otherwise on the terms and conditions therein specified, providing 
that notice be given in writing to the lessor at least one month before the lease 
would expire, and provides further that no renewal thereof shall extend the 
period of occupancy of the premises beyond the 30th day of June, 1937. 

As it will be necessary for the Reconstruction Finance Corporation to con- 
tinue to occupy the premises subsequent to June 30, 1937, negotiations will be 
started shortly for the purpose of arriving at the annual rental rate that the 
Government will be required to pay for the continued occupancy of the prem- 
ises and at which time request will be made of the lessor to make considerable 
structural and mechanical changes necessitated by the increased use by the 
Reconstruction Finance Corporation of electrically driven office equipment such 
as the changing of part of the electrical system from direct current to alternat- 
ing current, which change would necessitate the installation of new service 
equipment, panel boards, pull boxes, new feeder lines, new fire alarm system, 
and the installation of additional lighting and convenience outlets. 
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When negotiations were being made with the lessors of the property for the 
Government’s occupancy under lease numbered P. B. P. 820, the fair market 
value of the premises was arrived at by the appointment of a board consisting 
of H. Tudor Morsell, land purchasing officer of the National Capital Park and 
Planning Commission, selected by the former Public Buildings Commission ; 
Shannon and Luchs, real estate dealers of 1505 H Street NW., selected by the 
lessors; and the assessor of the District of Columbia, selected by both parties 
to act as a third member. 

The estimate of the fair market value of the premises, as determined by 
members of this board, was as follows: 


Mr. H. Tudor Morsell, land purchasing agent, National Capital 


SOI en mT OUI ot emessmgneemenesaninepenencsisnenia $929, 580. 43 
a a 2 is arent nbleiieaeciaebuneisieouneniabicssosibeneniaes 913, 401. 25 
Mr. Richards, Assessor of the District of Columbia__...-----___ 900, 000. 00 


The appraisal of $913,401.25 presented by Shannon and Luchs Co. was ac- 
cepted by the former Public Buildings Commission as the fair market value 
of the premises in question. 15% of the fair market value thus determined 
amounts to $137,010.19. The rental of $132,474.96 now being paid by the Gov- 
ernment is, therefore, $4,535.23 under the percentage of the fair market value 
stipulated by Section 322 of the act approved June 30, 1932, as amended. This 
information was furnished your office in a letter from the Director of the 
National Park Service, dated September 22, 1933. 

During the fiscal year 1933, the Government paid an annual rental of $151,400 
for use of the premises in question. The present annual rental of $132,474.96 
is, therefore, $18,925.04 or 12.5% below the amount paid for the same space 
during the fiscal year 1933. 

There are submitted for your consideration two questions: 

(1) In view of the continuation of the terms and conditions of the present 
lease during the Government's occupancy, would there be any objection to this 
Department using the appraisal of $913,401.25, accepted as the fair market 
value in connection with the present lease, in negotiating for the annual rental 
to be paid by the Government under the proposed new lease? 

(2) Would there be any objection to this Department Committing the Gov- 
ernment to pay to the lessor, if necessary, a sum not in excess of 25% of the 
rental for the first year of the proposed new lease for alterations, improve- 
ments, and repairs necessary to meet the additional and changed condition of 
the Government? 


Section 322 of the act of June 30, 1932, 47 Stat. 412, provides: 


Hereafter no appropriation shall be obligated or expended for the rent of 
any building or part of a building to be occupied for Government purposes at 
a rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease under which the premises are 
to be oecupied by the Government nor for alterations, improvements, and re- 
pairs of the rented premises in excess of 25 per centum of the amount of the 
rent for the first year of the rental term, or for the rental term if less than 
one year: Provided, That the provisions of this section shall not apply to 
leases heretofore made, except when renewals thereof are made hereafter, nor 
to leases of premises in foreign countries for the foreign services of the 
United States. 


As this statute required determination of the fair market value 
for the purpose of the lease, the appraisal upon which the 1934 lease 
was based may not be accepted as a basis for the rental to be paid 
under a proposed new lease. It is noted, also, that the appraisal by 
the assessor of the District of Columbia was $900,000, while the ap- 
praisal which you state was accepted by the Public Buildings Com- 
mission was $913,401.25. Such a difference becomes a material factor 
in determining the rent to be paid, and the valuation by the Assessor 
would be for adoption as he is, in view of the provisions of section 4 
of the act of July 3, 1926, 44 Stat. 833, and act of February 11, 1932, 
47 Stat. 48, particularly qualified to express an expert opinion as to 
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the fair market value of premises located in the District of Columbia. 
14 Comp. Gen. 88. Under the circumstances a new determination of 
the fair market value of the premises in this case must be made as 
a basis for the determination of the proper rent payable under the 
new lease. 

Subject to the foregoing, this office would not be required to object 
to your department obligating the Government to pay to the lessor, 
if necessary, a sum not in excess of 25 percent of the rental for the 
first year under the new lease for alterations, improvements, and 
repairs necessary to meet the Government’s needs. 


(A-75452) 


SOCIAL SECURITY—FEDERAL FUNDS ALLOTTED TO DISTRICT OF 
COLUMBIA FOR PUBLIC HEALTH SERVICE PURPOSES—AVAILABIL- 
ITY FOR TRAVELING EXPENSES OF TRAINEES 


Funds allotted to the District of Columbia from Public Health Service appro- 
priations under sections 601 and 602 of the Social Security Act, 49 Stat. 
634, are available for traveling expenses of District of Columbia personnel 
attending institutions outside the District for training in connection with 
the purposes for which the allotments are made under plans approved 
by the Surgeon General of the Public Health Service. 15 Comp. Gen. 
1077, modified. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, May 3, 1937: 


Your letter of April 27, 1937, is as follows: 


The Commissioners request that you reconsider the question of whether or 
not Social Security funds advanced to the District of Columbia may be ex- 
pended for travel, on which you rendered an adverse decision June 10, 1936 
(A-75452), and submit the following additional arguments which they believe 
would justify a reversal of your decision. 

As you are aware, under the Social Security Act, approved August 14, 1935 
(49 Stat. 634), the District of Columbia may receive various moneys by way 
of the Children’s Bureau, Department of Labor, and through the United States 
Public Health Service, Treasury Department. The aim of Title VI of the 
act, among other purposes, is “to stimulate a comprehensive Nation-wide pro- 
gram of public health, financially and technically aided by the Federal Gov- 
ernment.” Among the specific methods that are to bring about an improvement 
in public health service there is recommended “the training of personnel 
employed, or to be employed, in State or local health departments.” 

In your decision of June 10, 19386 (A-75452), it was held that the District 
of Columbia is eligible to all the benefits accruing under the Social Security 
Act as are other States and Territories of the United States. However, your 
opinion apparently denies to the District an equal benefit accorded to States 
and Territories where the purposes of the act deal with the training of per- 
sonnel. More particularly, you held that personnel in the Department of 
Health of the District of Columbia may not have the use of money under the 
Social Security Act for travel purposes. The precise language (page 6, sec- 
ond paragraph) applicable to this point is as follows: 

“As the application of the provisions of Section 601 to the limited area of 
’ the District of Columbia would not necessarily require any travel, the allot- 
ment would not be available for travel expenses.” 

The Commissioners are of the opinion that your office did not realize that 
for the intended purpose of training personnel it does become necessary that 
“those employed, or to be employed” in the Department of Health must be 
sent to various training centers already established under the provisions of 
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this act, where these employees are to be given the advantage of special 
training. Specifically, a certain group of nurses, who accepted the oppor- 
tunity for such training courses, were denied reimbursement for traveling 
expenses entailed in going to and from the cities where the course of training 
was offered. 

Furthermore, because of your ruling, the Department is deprived of having 
its employees obtain an equal opportunity of securing the benefit of special 
conferences which may be held in cities other than the District of Columbia, 
where they might secure first-hand opportunity to discuss public health prob- 
lems or study special laboratory techniques with co-workers, unless they are 
willing to go into their own pockets to defray the expenses of such travel and 
conference attendance. Yet, to all other public health workers in the various 
States and Territories, money under the Social Security Act is made available 
for this purpose. 

It would appear that, since the language of your decision, supra, makes 
special mention of the “limited area of the District of Columbia”, that the 
particular staff member writing this opinion was not conscious of the fact 
that travel money requested for the District was not meant to apply to travel 
within the District, but to travel from the District. 

The Commissioners desire, therefore, in view of these circumstances, that 
you give favorable reconsideration to the question presented herewith. 


Sections 601 and 602 (a) and (d) of the Social Security Act, 
approved August 14, 1935, provide: 


Section 601. For the purpose of assisting States, counties, health districts, 
and other political subdivisions of the States in establishing and maintaining 
adequate public-health services, including the training of personnel for State 
and local health work, there is hereby authorized to be appropriated for each 
fiscal year, beginning with the fiscal year ending June 30, 1936, the sum of 
$8,000,000 to be used as hereinafter provided. 

Sec. 602 (a) The Surgeon General of the Public Health Service, with the 
approval of the Secretary of the Treasury, shall at the beginning of each 
fiscal year, allot to the States the total of (1) the amount appropriated for 
such year pursuant to section 601; and (2) the amounts of the allotments 
under this section for the preceding fiscal year remaining unpaid to the States 
at the end of such fiscal year. The amounts of such allotments shall be 
determined on the basis of (1) the population; (2) the special health prob- 
lems; and (3) the financial needs; of the respective States. Upon making 
such allotments the Surgeon General of the Public Health Service shall 
certify the amounts thereof to the Secretary of the Treasury. 


(d) The moneys so paid to any State shall be expended solely in carrying 
out the purposes specified in section 601, and in accordance with plans pre- 
sented by the health authority of such State and approved by the Surgeon 
General of the Public Health Service. 


Your former submission of May 14, 1936, upon which the decision 
of June 10, 1936, was rendered, did not disclose that the contem- 
plated travel was for training purposes. However, if the plans 
presented by the District of Columbia to the Public Health Service 
and approved by the Surgeon General of that service include pro- 
visions for training of District of Columbia personnel at institu- 
tions outside of the District, this Office will not be required to object 
to the use of the funds allotted to the District of Columbia under title 
VI of the Social Security Act for travel expenses of such trainees. 


Upon reconsideration of the matter, based upon the additional - 


facts submitted, the decision of June 10, 1936, 15 Comp. Gen. 1077, is 
modified accordingly. 


PRETEEN IRA ETI 
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(A-84532) 


ADVERTISING—BIDS—EVALUATION—FREIGHT EQUALIZATION OFFER 
CONSTRUED AS OFFER TO EQUALIZE LOWEST BID PRICE 


The interpretation of a bidder's freight equalization offer as one offering 
to meet the price of the lowest bidder, and award on that basis, is not 
only erroneous but also destructive of the competition required by 
section 8709, Revised Statutes. 


Acting Comptroller General Elliott to the Secretary of the Treasury, May 4, 
1937: 


There has come to my attention contract No. ER-Tps—62-4516, 
dated April 14, 1936, with the Gulf States Steel Co., for furnishing 
and delivering certain steel at McNeill, Mississippi. 

The invitation for bids issued March 31, 1936, contains the 
following: 


The material included in the items listed below is for delivery at McNeill, 
Mississippi. Bidder is privileged to quote either f. o. b. destination on each 
item or f. o. b. point of origin on alternate of each item, or both f. o. b. destina- 
tion and point of origin. Where quotations are made f. o. b. point of origin, the 
bidder must furnish all information called for on the last page of this invitation. 


While the Gulf States Steel Co. furnished no quotation “f. 0. b. 
point of origin” there was inserted in its bid a rider containing 
the following provision: 


If shipment is made on Government bill of lading to be furnished by the 
procurement officer, we will allow the commercial carload freight from 
Alabama City to McNeill, Mississippi, at 37¢ per 100 lbs. and will equalize the 
lowest delivered cost to the procurement office account of land grant savings 
from any bidding point. 


and, in view thereof, the State Procurement Officer, Jackson, Miss., 
was requested by Office letter of August 25, 1936, to furnish a report 
showing the amount of equalization made under this provision, 
together with all bids received. In response thereto, there was 
received through the Procurement Division, Treasury Department, 
copy of letter dated September 18, 1936, from the State procurement 
officer, as follows: 


Attached is a copy of a letter received from the General Accounting Office, 
File: A-LEE-CB, regarding contract ER-Tps-62-4516. 


Attached is a certified copy of Abstract of Bids, Form 8S. P. O. 1, listing 
the quotations of all bidders together with weights and shipping points. 
The lowest delivered cost to the Government on this invitation was the quo- 
tation submitted by Joseph T. Ryerson & Son. The Highway Materials Com- 
pany, Connors Steel Company, Cahn Bros. & Ryder, Laclede Steel Company, 
Gulf States Steel Company and Cosco Products Company agreed to equalize 
the lowest delivered cost to the Government thereby placing all such bids 
on an equal basis and award was made by lot to the Gulf States Steel Com- 
pany. They were required to absorb and a deduction of $71.16 was made. 
Please transmit a copy of this letter to the General Accounting Office together 
with the Abstract of Bids. 


The bids received under the invitation were not furnished as 
requested, but in view of the statement made by the State Procure- 
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ment Officer in his letter of September 18, 1936, quoted above, it is 
assumed that the bidders referred to therein inserted in their bids a 
provision similar to that of the Gulf States Steel Co., referred 
to above. 

It appears that the request for bids in this case was in accordance 
with decisions of this office. 10 Comp. Gen. 402; 16 id. 697, 729. 
However, award of the contract was not made by the contracting 
officer in accordance with the advertisement but was made on the 
basis of an equalization offer of the contractor and the other bidders 
referred to in the letter of September 18, 1936, supra. While 
decisions of this office have held that specifications should permit 
bidders to equalize land-grant rates available to the United States, 
16 Comp. Gen. 272, and that bids should be considered proposing to 
equalize the lowest net rate available to the Government, even when 
such rate involves no land-grant deduction, 15 Comp. Gen. 1045, the 
award was not made in this case as the result of equalization of 
freight rates. Although the offer of the Gulf States Steel Co., 
as well as that of several of the other bidders, was in accord- 
ance with the two decisions last cited, the contracting officer ap- 
parently misconstrued said offer. That is to say, while the provision 
inserted was apparently intended as an offer to equalize land-grant 
rates, the said provision appears to have been construed by the con- 
tracting officer as an offer to equalize “the lowest delivered cost to the 
Government.” Even had this been the offer made by the bidders who 
inserted the referred to provision in their bids, such offer was not 
for consideration in making the award. A-—82002, February 19, 1937. 
The reason for this is readily apparent. As construed by the con- 
tracting officer, the bidders who inserted the equalization offer in 
their bids, in effect, although quoting a certain price therein, offered 
to furnish the required material at the delivered price quoted by the 
lowest bidder. In other words, under the interpretation placed on 
the offer by the contracting officer, such offer was not one to equalize 
freight rates whether land grant or otherwise, but was merely an 
offer by the bidders to meet the price of the lowest bidder, regard- 
less of the basis on which that price was arrived at, Thus, there was 
not competition as required by section 3709, Revised Statutes, 

While this particular contract will not be further questioned 
because of the erroneous equalization, the matter is called to your 
attention in order that the proper administrative action may be 
taken to correct the procedure followed in this case. 
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(A-85542) 


PAYMENT FOR PRIVATE AMBULANCE SERVICE FURNISHED ARMY 
ENLISTED MEN INJURED WHILE ON PASS 


Payment is authorized for private ambulance service furnished, upon 
emergency call of a civilian, Army enlisted men injured in an automobile 
accident while in civilian clothes, and while accompanying a civilian in his 
automobile, notwithstanding the availability of Army ambulances had the 
military authorities been notified, and that the men were on pass and under 
the influence of alcohol at the time of injuty, the service having been called 
for and provided in good faith in ignorance of the identity of the injured, 
the alcoholic condition of the men not being the proximate or remote cause 
of the injury, and the service performed not being treatment in private 
hospitals or by civilian physicians, payment for which is prohibited by 
statute while on furlough. 

Decision by Acting Comptroller General Elliott, May 4, 1937: 

There is for consideration the application of Peak-Hagedon 
Funeral Home, El Paso, Tex., for review of settlements of December 
23, 1936 (0603498, relating to Lamar E. Chisolm, private, Troop B, 
Seventh Cavalry, and 0603499, relating to Gilman B. Peeke, Jr., 
private first class, Troop B, Seventh Cavalry), which disallowed its 
claim of $25 each (total $50) for ambulance services rendered in the 
case of the enlisted men named in the circumstances hereinafter 
stated, 

It is certified that the enlisted men had no duty to perform at 
their station, Fort Bliss, Tex., from 1 p. m. Saturday, April 25, 1936, 


to 6 a. m. Monday, April 27, 1936, and paragraph 30-a of the stand- 
ing orders at Fort Bliss, Tex., provides: 


Enlisted men of this command whose conduct has been good are permitted 
to visit El Paso and vicinity without a special pass when off duty, subject 
to such restrictions as may be imposed by unit and organization commanders. 

Under this provision, the enlisted men concerned are certified 
by their detachment commander to have left their organization about 
6:30 a. m. Sunday, April 26, 1936. It appears from the papers that 
they, in company with two other enlisted men (one of whom is certi- 
fied to have been on furlough), accompanied a civilian in his auto- 
mobile, intending to go to Fort D. A. Russell, Marfa, Tex., when at 
about 8 a. m., on U. 8. Highway No. 80, variously stated as % mile 
and 4 miles west of Fort Hancock and approximately 51 miles from 
Fort Bliss, the automobile was in collision with a truck and all 
occupants were injured in various degrees of severity. All the 
enlisted men were in civilian clothes and Mrs, George Page, stated 
to be the telephone operator at Fort Hancock, Tex., and who, with 
her husband, was among the first to arrive at the scene of the accident 
and rendered first aid, telephoned to El Paso for ambulances to 
remove the injured to hospitals there. Claimant responded with two 
ambulances and the status of the foregoing enlisted men becoming 
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known, they were delivered to the Army William Beaumont General 
Hospital at E] Paso, Tex., the same day, hour not shown. 

None of the enlisted men was driving, the car having been driven 
by the civilian owner. All the enlisted men are stated to have been 
drinking and when admitted to the Army General Hospital were 
found to have been under the influence of alcohol at the time of 
admission, but the board of officers which investigated the accident 
found that although in the case of these two enlisted men they were 
under the influence of alcohol “at the time of the incurrence of in- 
jury, that this condition was not the proximate or remote cause of 
the injury.” 

The Army Appropriation Act, under “Medical Department” for 
the fiscal year 1936, 49 Stat. 134, contains the following provision 
which has appeared in these appropriation acts since 1907— 


* * * for medical care and treatment not otherwise provided for, includ- 
ing care and subsistence in private hospitals of officers, enlisted men, and 
civilian employees of the Army, of applicants for enlistment, and of prisoners 
of war and other persons in military custody or confinement, when entitled 
thereto by law, regulations, or contract: Provided, That this shall not apply 
to officers and enlisted men who are treated in private hospitals or by civil- 
ian physicians while on furlough; * * * 


However, the charge is not for hospital treatment or treatment by 
civilian physicians. In a similar case involving an enlisted man of 
the Navy it was said in decision of September 6, 1932 (A-38723), 
addressed to the Secretary of the Navy, in discussing payments for 
medical treatment incurred because of injuries to enlisted men 
while on pass or furlough— 


Voucher 681, Palm Funeral Parlors, ambulance services rendered for 
Grinnel E. Long, seaman, ist cl., U. S. N., $30.00. 


Long was absent on authorized liberty from 10 a. m., October 26, 1930, to 
7.30 a. m. October 27, 1930, from the U. 8. S. Long (209) at San Diego, Calif., 
and while riding a motorcycle near Fallbrook, Calif., he was struck by an 
automobile and suffered a fracture, simple, left radius and ulna. The ambu- 
lance service was necessary to bring him to the U. 8S. Naval Hospital at San 
Diego as it is stated the hospital ambulance was not available. In these cir- 
cumstances, it was appropriate to procure other means of transportation. The 
services here, it will be noted, are for transportation, not medical or hospital 
treatment, and in the circumstances shown, the voucher, if otherwise correct, 
will be certified for payment. 


All that distinguishes this case from the foregoing one is that the 
surgeon at Fort Bliss reported by first indorsement May 14, 1936: 


2. It appears that one Mrs. George Page, telephone operator at Fort 
Hancock, Texas, witness to an automobile accident in which four enlisted men 
from Fort Bliss were involved, called El Paso, Texas, for ambulance service, 
not knowing at the time that the injured persons were in the military service, 
they being dressed in civilian clothes and traveling in a privately owned 
automobile, 

8. At the time of the accident, there was sufficient Government ambulance 
service available at Fort Bliss and William Beaumont General Hospital to have 
evacuated these cases had the military authorities at these places been notified. 

4. It is believed that Mrs. Page, Peak-Hagedon Funeral Home and the 
Hartford Mortuary acted in good faith in calling for and dispatching the 
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ambulances, being at the time ignorant of the military status of the persons 
concerned, * * * 


Persons had been seriously injured and an emergency call for 
ambulance service to carry the injured to hospital was made. Had 
all the facts been known or had the nature of the case permitted 
ascertaining the facts, Government ambulances were available, but 
in the circumstances described, failure to ascertain the identity of 
the injured, their status, and then communicate with Army authori- 
ties is clearly not necessarily controlling. ‘The claimant did not 
solicit the opportunity to afford ambulance service to injured en- 
listed men, the claimant was called by telephone in an emergency to 
afford such services to injured individuals—identity and status un- 
known—and who were at a distance from El Paso, and responded 
accordingly. There being no question as to the good faith of all 
parties, the appropriation being available for transportation by am- 
bulance of injured enlisted men when necessary, and the Surgeon 
General having reported that the charges made are reasonable, on 
review the settlements are revised and $50 is certified due claimant. 


(A-59280) 


CONTRACTS—FLOOD DAMAGE TO UNCOMPLETED BUILDING—CON- 
TRACTOR’S LIABILITY FOR RESTORATION 


Where by contract provision a contractor is made responsible for the proper 
protection of the work until completion and final acceptance, and the 
delivery of the building at that time “complete and undamaged”, the fact 
that damage to the building resulted from an “unprecedented” flood does 
not absolve the contractor from the responsibility for restoration and de- 
livery of the building as contemplated by the contract, the building, 
although substantially completed and occupied, properly not having been 
accepted by the United States at the time of the flood. 


i Siegteciier General Elliott to the Secretary of the Treasury, May 5, 
1937: 


There has been received your letter of April 23, 1937, as follows: 


June 18, 1935, contract Tlpw-2273 was awarded by this Department to 
Roche, Connell & Laub Construction Co., in the amount of $190,000, for the 
furnishing of all labor and materials and the performance of all work required 
for the completion of the construction of the Post Office at Portsmouth, Ohio, 
in accordance with specifications therefor dated October 31, 1934, and certain 
uddenda thereto. This contract was executed in the standard form, containing 
the usual provisions in articles 2, 10, and 16 (c) relative to the responsibility 
of the contractor for the proper protection of the work until completion and 
final acceptance and the delivery of the building at that time “complete and 
undamaged.” A question has arisen as to whether the contractor is obligated, 
under these provisions, to restore damage caused by the unprecedented flood 
of the Ohio River which inundated the lower portion of the building in the 
latter part of January 1937, in view of the following facts and circumstances: 

The building was completed to an extent permitting occupancy by the Post 
Office Department September 5, 1936, and occupancy began on that date. 
Final inspection of the general construction work and of mechanical equip- 
ment had been made September 2, 1936, and August 28, 1936, respectively, and 
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the contractor was shortly thereafter furnished lists containing 20 defective 
construction items and 70 defective or incomplete mechanical items requiring 
correction. The construction engineer was transferred from the project to 
another at Jackson, Georgia, as of October 1, 1936, and on that date he reported 
to the district engineer that many of the defects and omissions had been 
corrected or supplied, leaving a small balance which could easily be checked 
by the custodian. The custodian from time to time advised the district 
engineer of the correction of various defects. but a mechanical inspector 
found on a visit to the building, January 18, 1937, that there were several 
mechanical defects and omissions still to be corrected. These items, which 
remained incomplete at the time when the flood waters entered the building, 
were nos. 10, 12, 32, 45, and 63 of the original list of mechanical defects and 
omissions. They were of slight importance and could have been corrected 
in a few days. The district engineer, in reporting these items February 2, 
1987, also called attention to four additional items of a minor nature found 
to exist January 18, 1937, and requiring correction by the contractor prior 
to final settlement. In addition, the necessity of agreeing upon minor adjust- 
ments delayed final settlement during this time, as, for example, the contractor’s 
proposal for omitting the demolition of a garage and the grading of the garage 
area, which was accepted February 10, 1937. 

The contractor appears to have understood that all defects and omissions 
had in fact been corrected, and December 21, 1986, it addressed a letter to 
the Procurement Division pointing out that the work had been “practically 
completed” since September and that at the date of the letter certain stack 
louvers, apparently regarded as the last item, were in place. Final settlement 
of the contract was requested. January 21, 1937, the contractor requested 
payment of $20,000 of the balance of approximately $21,500 then remaining 
due under the contract. The contractor was advised February 25, 1937, that 
it would be necessary to submit to you for decision the question whether the 
contractor was responsible for the restoration of damage caused by the flood, 
then estimated to cost $7,000, but that consideration was being given the 
propriety of a partial payment in the amount of $10,000. Such partial payment 
was made pursuant to a further letter addressed to the contractor February 
26, 1937, and the present balance remaining due under the contract is $12,244.28. 

In response to the letter of February 25, 1987, the contractor referred to 
its understanding that the contract had been completed November 2, 1936 
(except for the stack louvers, which were installed in December), and stated 
it was surprised that there was a question as to its responsibility in connection 
with the flood damage. This letter stated: 

“Your letter states that it is construed that we are responsible for the 
building until it is completed and accepted. The building was completed 
November 2, 1956, but was not accepted. It is our experience that you do 
not issue acceptances. If you infer that final payment is an acceptance, it 
is not our understanding, as it requires several months to make final payment 
and we contend the work is accepted when we’ inform you it is complete and 
you make no objections.” 

The circumstances above outlined do not bring the case strictly within the 
rule applied in 15 Comp. Gen. 876, to the effect that occupancy of a building, 
coupled with approval of the work after final inspection, may constitute 
an acceptance at the time when the work is entirely completed, even though 
there has been no final settlement of the contract. The defects and omis- 
sions here remaining to be corrected, however minor in character, prevented 
the acceptance of the building, and it cannot be stated, as the Department 
conceded in the above mentioned case. that the building had in fact been 
accepted so far as there is ever an acceptance prior to final settlement of 
the contract, under the usual practice of the Department. Nevertheless, the 
contractor had received no word from the contracting officer in reply to its 
letters advising as to the completion of the work and requesting final settle- 
ment; and it may have been believed, as stated, that the Department con- 
sidered the work satisfactorily completed in the absence of such reply. The 
contractor’s contention, in effect, is that it was justified in considering the 
building as completed and accepted in view of the Department’s failure to 
advise to the contrary within a reasonable time after these letters were 
received ; and the question raised by this contention would appear of a special 
nature and not necessarily concluded by 15 Comp. Gen. 876. 

Copies of all pertinent papers are attached, together with a list thereof for 
your convenience, and you are requested to advise whether in your opinion 
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the contract requires the restoration of damaged work under the foregoing 
circumstances. <A specification for the restoration work, estimated to cost 
$10,000, has been prepared; but no action will be taken in the matter pending 
receipt of your decision. 


The question stated in the concluding paragraph of the above- 
quoted letter is answered in the affirmative. See North Pacifie Con- 
struction Co. v. United States, 73 Ct. Cls. 341-362. The fact that 
the damage to the building requiring restoration resulted from the 
recent flood in the Ohio Valley does not absolve the contractor from 
the responsibility of completing the contract in accordance with its 
terms and delivering it as so completed to the United States. See de- 
cision of July 3, 1935, A-61838, to you. Also, Day v. United States, 
245 U.S. 159. 

While the defects and the omissions in this case may have been 
slight, nevertheless they existed at the time of the flood and the 
building could not have been accepted by the United States as hav- 
ing been completed in accordance with the terms of the contract. 

You are advised accordingly. 


(A-82845) 


BRIDGES—TOLLS—GOVERNMENT PERSONNEL ON OFFICIAL BUSI- 
NESS—SAN FRANCISCO-OAKLAND BAY—REIMBURSEMENT PRO- 
CEDURE FOR PAYMENTS FROM PERSONAL FUNDS 


Payment for tolls claimed by the San Francisco-Oakland Bay Bridge for use 
of the bridge by Veterans’ Administration employees “traveling on official 
business only” is unauthorized in view of the holding in 16 Comp. Gen. 
725 that the permit for construction of the bridge grants free passage in 
such cases, and, if Government personnel are required to make payments 
from personal funds for the use of the bridge on official business, receipts 
should be taken showing the payments were made under protest and such 
receipts submitted to the General Accounting Office with proper adminis- 
trative reports in support of claims for reimbursement. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
May 5, 1937: 


There has been received your letter of April 26, 1937, as follows: 


Voucher in favor of San Francisco-Oakland Bay Bridge in the amount of 
$23.90, covering claim for payment of toll charges for the use of the San 
Francisco-Oakland Bay Bridge during the period February 2 to 27, 1937, is 
forwarded herewith. 

Attention is invited to your decision A-82845 dated February 4, 1937, relative 
to free passage over this bridge to be granted personnel of the United States 
Government and to copy of letter from the California Toll Bridge Authority 
dated March 6, 1987, attached to the voucher, requesting reconsideration of the 
ruling as laid down in the decision mentioned. Mr. Charles E. Andrews, 
principal bridge engineer for the San Francisco-Oakland Bay Bridge, notified 
the Veterans’ Administration Facility, San Francisco, California, in letter dated 
March 15, 1937, as follows: 

“We hereby notify you that in accordance with instructions from Authority, 
from and after April 1st, 1937, we shall refuse to permit transportation toll 
free or upon credit to any of the military, naval or civilian personnel of the 
United States or their dependents, other than those residing upon, regularly 
employed or having Government business on Yerba Buena Island or within 
the limits of the eastern and western termini of the bridge.” 
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In view of the fact that employees, other than those residing upon, regularly 
employed or having Government business on Yerba Buena Island or within 
the limits of the eastern and western termini of the bridge, are now required 
under the ruling of the counsel for the California Toll Bridge Authority, to 
pay these tolls out of their personal funds and, in accordance with your deci- 
sion, they are precluded from securing reimbursement from the Government, 
your advice as to the action authorized is requested. 

An early decision in regard to this matter is requested in order that the 
facility at San Francisco may be advised as to the action to be taken on future 
claims. 

In view of the unequivocal statement in the letter of March 6, 1937, 
from the California Toll Bridge Authority that beginning April 1, 
1937, toll-free use of the new San Francisco-Oakland Bay Bridge 
by Government personnel on Government business at points beyond 
the limits of the bridge would be refused and that passage on credit 
would not be permitted, apparently contrary to the express condi- 
tions of the Government permit for the construction of the bridge, 
16 Comp. Gen. 725, the matter was referred by this office under date 
of March 12, 1937, to the Attorney General for such action, by 
injunction or otherwise, as might be deemed appropriate to protect 
the interests of the United States in the premises. This office has not 
been advised as to what action has been taken or is contemplated by 
the Department of Justice in the matter, or whether the California 
Tcll Bridge Authority has actually refused passage over the bridge 
on credit since April 1, 1937, as stated would be done in their letter 
of March 6, 1937. 

On the present record payment on the submitted voucher, stated in 
favor of the San Francisco-Oakland Bay Bridge for tolls claimed 
for use of the bridge by Veterans’ Administration employees “travel- 
ing on Official Business only” is not authorized, and the voucher will 
be retained in the files of this office. If any employees are actually 
compelled to make payments from their personal funds for passage 
over the bridge on official business, receipts should be taken showing 
such payments were made under protest and such receipts should 
be submitted to this office with proper administrative reports in 
support of any claims for reimbursement. 

You are advised accordingly. 


(A-83637) 


REAL ESTATE — ACQUISITION —CONDEMNATION OR OTHERWISE — 
PAYMENT PROCEDURE WHERE OWNERS INDEBTED TO UNITED 
STATES 


The possibility that the matter of Government indebtedness might be made 
the basis of report to the Attorney General for his information and con- 
sideration rather than the basis for set-off by the General Accounting 
Office does not justify discontinuance of the present practice of trans- 
mitting to the General Accounting Office for appropriate action all pro- 
posed payments for land acquisitions to persons indebted to the United 
States, whether the acquisition is through condemnation proceedings or 
otherwise. 
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Acting Comptroller General Elliott to the Secretary of Agriculture, May 5, 
1937: 


There has been received your letter of March 31, 1937, as follows: 


Reference is made to your letter A-—S83637 dated February 24, addressed 
to the Secretary of the Treasury, Division of Bookkeeping and Warrants. 

It appears from the letter that amounts may not be withheld from claims 
of the clerks of the U. 8. District Courts because of indebtedness to the United 
States of individuals whose lands have been included in the condemnation 
suit. Many letters have been received requesting that vouchers for land pur- 
chases be submitted to your Office because of similar indebtedness and it is 
probable that a large percentage of these will be included in condemnation 
suits. I should appreciate being advised whether the Forest Service should 
continue to forward for direct settkement vouchers in favor of the clerks of 
the U. S. courts when one or more of the parties whose lands are included 
in these condemnation suits are indebted to the United States. If such 
vouchers are now to be paid through the usual disbursement channels. further 
information is desired whether your Office should be informed of the payment 
in order that claims on account of the indebtedness may be filed in the courts. 


There appears to be nothing in the letter referred to by you war- 
ranting the assumption stated in your letter or justifying the dis- 
continuance of the present practice of forwarding to this Office for 
proper action all proposed payments for land acquisitions to persons 
who are indebted to the United States, whether the acquisition is 
through condemnation proceedings or otherwise. The question of 
whether a set-off should be made in a particular case or the matter 
merely brought to the attention of the Attorney General for con- 
sideration in the settlement of the condemnation proceedings is one 
for the consideration of this Office in each particular instance and 
does not affect the requirement that vouchers upon which the pay- 
ments are proposed to be made either through court registries or direct 
to the debtors must be transmitted to this Office for consideration 
and appropriate action. 


(A-85715) 


COMPENSATION—REDUCTION—DELAYED NOTICE TO EMPLOYEE AND 
ATTEMPTED CHANGE OF EFFECTIVE DATE 


Where the appointing power is in the head of a department and not in a 
subordinate field officer, the demotion of a field employee upon recommenda- 
tion of the field subordinate is not effective prior to the date of approval 
by the head of the department, and may not be made retroactively effective 
from the date fixed by the subordinate. 

The demotion of an employee, involving a change of duties, from a salary rate 
in one classification act grade to a lower salary rate in a lower grade the 
salary range of which also includes the rate received by the employee in 
the higher grade, may not be made effective prior to receipt of notice by 
the employee, 

The head of a department, the appointing power, may not rescind retroactively 
effective a prior order, reducing an employee, which has become effective. 


Decision by Acting Comptroller General Elliott, May 5, 1937: 


E. A. Kingsley has filed claim for the amount of $198.35, differ- 
ence between $2,700 and $2,300 per annum in salary, for the period 
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May 1 to July 24, 1936 ($93.35), and refund of deductions of $35 per 
month for May, June, and July 1936 ($105), on account of alleged 
indebtedness due to overpayment in salary from May 16, 1935, to 
April 30, 1936, in the amount of $383.41, as an Emergency Conserva- 
tion Work employee of the Department of the Interior, National 
Park Service. 

The records show that Mr. Kingsley was previously employed 
ECW project superintendent at $220 per month, in SP-14, Texas, and 
on January 1, 1935, his position was classified as ECW senior project 
superintendent, FCS-11, at a salary rate of $2,700 per annum. This 
service was continuous in that camp to and including March 15, 1935, 
on which date he was transferred to camp SP-51, Texas. 

On June 14, 1935, the procurement officer, National Park Service, 
Austin, Tex., submitted a recommendation to the Secretary of the 
Interior for the confirmation of the transfer and change in status of 
Mr. Kingsley, effective May 16, 1935, from senior superintendent at 
$2,700 per annum, grade FCS-11, in SP-14, to project superintendent 
at $2,300 per annum, grade FCS-10, in SP-51, Texas. This was ap- 
proved by the Secretary of the Interior on ECW order no. 608, dated 
July 11, 1935. Notice of this approval, however, was not received 
in the office of the National Park Service, Austin, Tex., until approx- 
imately 1 year later, nor was Mr. Kingsley informed of this reduc- 
tion in salary. On July 25, 1936, order no. 927-ECW, was approved 
by the Secretary of the Interior amending order no. 608-ECW to 
become effective July 25, 1936, subject to taking oath of office. Be- 
ginning May 1, 1936, through July 24, 1936 (the day immediately 
preceding the effective date of the later order), claimant was paid 
at the reduced rate—the reduction of salary over this period amount- 
ing to $93.35. Also, collections were made at the rate of $35 a month 
from the salary due for the months of May, June, and July 1936 
to apply against the alleged overpayment of salary over the period 
May 16, 1935, to April 30, 1936—the total collection for the 3 months 
amounting to $105. Claim is, therefore; being made for the amount 
of the reduction in salary ($93.35) plus the amount thus collected 
($105), or a total of $198.35. 

An explanation of the administrative action taken in this case is 
made in letter dated August 29, 1936, from the Texas Procurement 
Office to the finance officer, U. S. Army, Fort Sam Houston, Tex., in 
part as follows: 


On May 16, 1935, Mr. Kingsley was sent from the Palo Duro State Park to 
Lockhart State Park. Palo Duro State Park had two companies and therefore 
the superintendent at that park carried a rating of $2,700 per annum. The 
Lockhart project had only one company and the superintendent at that park 
carried a rating of only $2,300.00 per annum. Papers were prepared confirming 
this move of Mr. Kingsley, recommending a reduction in salary from $2,700.00 
per annum to $2,300.00 per annum, but nothing further was heard by this 
office concerning the recommendation until a letter of May 14, 1936 from the 
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regional office in Oklahoma City advising us that the transfer had been 
approved effective May 16, 1935. 

We were advised in this same letter that this reduction was approved by the 
Secretary on ECW order no. 608-ECW, dated July 11, 1935. Of course, this 
necessitated a reimbursement from Mr. Kingsley from the effective date, May 
16, 1935, to April 30, 1936, the period for which he was overpaid. This office 
arranged with Mr. Kingsley to effect this reimbursement by deducting $35.00 
per month from his pay until the total amount was collected. 

We pointed out to our regional officer, who in turn pointed out to our Wash- 
ington office that neither this office nor the regional office had ever been notified 
nor furnished a copy of the Secretary’s order no. 60S-ECW of July 11, 1935. In 
view of this nonnotification and of the hardship inflicted on Mr. Kingsley 
through no fault of his own, the Washington office recommended to the Secre- 
tary that his original order no. 608-—ECW be amended so that the reduction 
would become effective at a date to more nearly correspond to the actual 
notification to Mr. Kingsley. 

In view of this recommendation, the Secretary amended his original order 
which stated that the reduction would become effective May 16, 1935, by his 
order no. 927-ECW, which states the reduction is to become effective July 25, 
1936. In view of this order, it is our interpretation that Mr. Kingsley was 
entitled to his $2,700.00 per annum up to July 25, 1936. We, therefore, prepared 
supplemental pay rolls to cover the amount erroneously deducted from his 
pay. These pay rolls are again returned herewith. 


Regulations for the government of the personnel in State parks, 
Emergency Conservation Work, promulgated prior to the time here 
involved, contained the following provisions: 


All appointments to salaried positions except camp facilitating persnnel in 
State Park Emergency Conservation Work, regardless of the source of recom- 
mendations, are made by the Secretary of the Interior. * * * 

(A) All appointments made over the signature of the Secretary of the 
Interior in connection with State Park Conservation Work must remain in 
force until the Secretary has approved the appointee’s release, whether this 
release be by discharge or by the acceptance of the appointee’s resignation. 

The following is a tabulation of the approved classification and salaries for 
camp supervisory facilitating personnel : 

Senior project superintendent (in charge of more than one 


I OT a niin ist sdeatninge th sa ceniensisitala ccnetin Tcnacmmiatianes $2,600 per annum 
Project superintendent (in charge of a single camp of 
nies Silesia mci gcbiite wlan teanecbioneetts $2,300 “ # 


As the employee was paid $2,700 per annum in his first position 
and as the appointments of these employees are made to, and shown 
on the pay rolls in FCS (field classification schedule) grades, corre- 
sponding with Classification Act grades, it is understood that the 
rates stated in the regulations are merely intended to be the mini- 
mum of the FCS grades in which the several classes of positions 
mentioned in the regulations had been administratively allocated. 
The salary rate of $2,700 per annum received by claimant in his first 
position is the second rate of grade FCS-11, corresponding with 
grade CAF-7, with salary range from $2,600 to $3,200 per annum, 
and the salary rate of $2,300 per annum received by claimant in his 
second position is the minimum salary rate of grade FCS-10, 
corresponding with grade CAF-6 with salary range from $2,300 to 
$2,900 per annum. ; 

Since the rate of $2,700 per annum appears in each of these grades, 
the local administrative action, effective May 15, 1935, transferring 
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claimant from the one position to the other did not automatically 
reduce his salary rate. Furthermore, as the regulations provide that 
both of claimant’s appointments were required to be made by the 
Secretary of the Interior, and only the Secretary could release him 
from service under an appointment, the recommendation of the field 
officer dated June 14, 1935, for reduction of claimant’s salary did 
not of itself reduce the salary. Under the cited regulations and pur- 


suant to the general rule in cases where there is no appointing power 


in the subordinate official, the action of the Secretary of the Interior, 
dated July 11, 1935, approving the claimant’s change in status had 
no retroactive effect. 

The primary question in this case is, therefore, whether the demo- 
tion of the employee was effective from July 11, 1935, the date of 
the action by the Secretary of the Interior, the appointing power, or 
May 1, 1936, effective date of the reduction in compensation which 
served as the first notice to the employee of his demotion. In deci- 
sion of February 28, 1924, 3 Comp. Gen. 559, 561, it was stated. 

* * * Original appointments to positions in the classified civil service 
and promotions therein involving a change in duties are effective only from date 
of acceptance and entrance upon duty after notice of appointment. * * * 
The same is true of demotions as well as promotions involving a 
change of duties. 

Under the same general rule the action of the Secretary of the 
Interior of July 25, 1936, attempting to rescind his action of July 
il, 1935, and postpone the effective date of the demotion or reduction 
in compensation to July 26, 1936, was without force and effect. 

It is a well established rule that where the right of an employee 
to compensation fixed by contract of employment or appointment has 
accrued by service, it cannot be lawfully increased or diminished. 
5 Comp. Dec. 216; 15 id. 703; 17 id. 15; 20 id. 214; 24 id. 582, d85; 
26 id. 482; Ogden v. United States, 27 Ct. Cls. 469. In 15 Comp. 
Dec. 708, 705, cited above, it was stated: 

* * * No officer of the Government is authorized, after fixing the com- 
pensation of a Government official where he is authorized by law to fix it, to 
increase or decrease the same after the service has been rendered under the 
contract so fixingit. * * * 

Of course, this rule is not applicable where a lower rate has previ- 
ously been fixed by law or regulation issued pursuant to law whether 
or not the employee had notice. Decision of July 18, 1924, A-3285. 
In the instant case the regulations are interpreted as fixing $2.390 
and $2,600 per annum as the minimum rates of the grades in which 
the positions were allocated, and, accordingly, that $2,300 per annum 
was not the only rate that could have been paid claimant after his 
transfer May 15, 1935, but that he could have continued at the rate 
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of $2,700 per annum had the Secretary of the Interior, the appointing 
power, so determined. 

It is concluded, therefore, that claimant’s reduction from $2,700 
to $2,300 per annum was effective from and after May 1, 1936, the 
effective date of the actual reduction in compensation, prior to which 
neither he nor the local administrative office had received notice of 
the demotion. Accordingly, settlement will issue in favor of the 
claimant for $105, the amount withheld from his salary for alleged 
overpayments of compensation made for periods prior to May 1, 
1936, and credit will be allowed in the accounts of the disbursing 
officers for payments of compensation to claimant at the rate of 
$2,700 per annum for periods prior to May 1, 1936. 

The claim for $93.35 representing the difference in compensation 
between $2,700 and $2,300 per annum for the period May 1 to 
July 24, 1936, is disallowed. 


(A-84472) 


CONTRACTS—FAILURE OF PERFORMANCE BECAUSE OF FLOOD 
CONDITIONS—CONTRACTOR’S LIABILITY 


Where the supplies involved were possible of procurement elsewhere, the fact 
that a river at flood stage may have interfered with, or even prevented, 
the operation of the contractor's plant affords no legal justification for the 
failure to make deliveries as required by the terms of the contract, and 
the contractor is chargeable with the increased cost to the Government 
because of the consequent necessity for such other procurement. 


Acting Comptroller General Elliott to E. Kahn’s Sons Co., May 6, 1937: 


Receipt was acknowledged March 13, 1937, of your letter of March 
9, 1937, as follows: 


During the latter part of January and the early part of February this year, 
Cincinnati (as you no doubt know) was visited by one of the most disastrous 
floods on record here. During this flood, our plant, including our engine room, 
was under eighteen feet of water and all of our machinery was completely 
submerged. ‘ 

As a consequence, we were unable to deliver to about four or five of the vari- 
ous Veterans Administrations throughout the country, with whom we had con- 
tracts. We advised them in due time to make their purchase elsewhere, but 
we now find they are billing us back for the difference between the contract 
price and the purchase price of the product. 

This flood was an act of God and The E. Kahn’s Sons Co. had no control 
over it. We feel it is very unjust to have these differences, which total slightly 
less than $35.00 to date, charged back to our account. 

We would certainly appreciate a letter from you, advising that it will be 
satisfactory for us to rebill these various deductions to the institutions con- 
cerned, so that we may receive our payments in full. 


The matter has been investigated and it appears from report dated 
April 29, 1937, from the Administrator of Veterans’ Affairs that 
you did, in fact, default in the performance of certain contracts for 
the delivery of packing house products during the period from Janu- 
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ary 25 to February 11, 1937. Also, it appears that the Ohio River 
at Cincinnati, Ohio, where your plant was located, was at flood stage 
from January 18 to February 5, 1937, but the fact that the river 
was at flood stage and may have interfered with, or even prevented, 
the operation of your plant, affords no legal justification for default 
in the performance of your contracts with the United States. While 
it may have been possible that you were not able to make deliveries 
from your plant in Cincinnati, the fact remains that you were legally 
obligated to make deliveries and such packing house products could 
have been obtained by you from other sources and delivered to the 
Government. As you doubtless know, the Government did obtain 
packing house products from other sources when you defaulted in 
the performance of the contract, and, under the law, you must be 
charged with the excess cost of the packing house products which 
were purchased from other packers or dealers when you failed to 
make delivery in accordance with the terms of your contract. 

You will be advised at a later date as to the exact amount of the 
excess cost so that you may remit the amount to the United States. 


—— 


(A-85518) 


VETERANS’ ADMINISTRATION — ADJUSTED COMPENSATION — ERRO- 
NEOUS PAYMENTS—GOVERNMENT LIABILITY WHERE VETERAN 
CONTRIBUTIVELY NEGLIGENT 


Where a veteran designates as wife and beneficiary of his adjusted service 
certificate a woman to whom he later alleges he was never legally married 
and fails to change the beneficiary even after he ceased living with her, 
and payment is made to said beneficiary on the reported death of the 
veteran, of which payment the veteran, who had not in fact died, was 
aware, and failed to notify the Veterans’ Administration of the error, 
duplicate payment may not be made to him, such payment not being 
proper in any case involving fault or negligence of the veteran. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
May 7, 1937: 


There has been considered a letter dated April 6, 1937, from the 
chief, Adjusted Compensation Accounts Subdivision, Veterans’ 
Administration (DBC-H Taylor, Arthur L. A-4,401,139), as 
follows: 


Pursuant to certification by the War Department, adjusted service certificate 
No, 3642418 in the amount of $900.00 was issued to Arthur L. Taylor, 
A-4,401,139, as of January 1, 1930. The beneficiary designated was Mrs. 
Nora Taylor, wife. A loan in the amount of $450.00 was granted to the veteran 
on the security of his adjusted service certificate on January 11, 1932 by the 
Veterans Administration, Richmond, Virginia. 

On May 15, 1934, the Veterans’ Administration, Columbus, Ohio, wired “Re- 
quest name beneficiary adjusted service certificate * * * Arthur L. Taylor 
serial number three six three two four three six deceased.” The name of Mrs. 
Nora Taylor as beneficiary was furnished to the field station. 

Insurance form 582 (demand for payment of amount due on adjusted 
service certificate) was executed by Mrs. Nora Taylor although a letter from 
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the American Red Cross which forwarded the completed form stated that her 
only knowledge of the death was through the Veterans’ Administration inas- 
much as she had not heard from the veteran from February 1931, at which 
time he was in Chester, Virginia. 

A certified copy of the death certificate submitted shows that Arthur L. 
Taylor died May 7, 1934 in Columbus, Ohio, and that his wife’s name was Ruth 
Taylor. To clear this discrepancy in names, Mrs. Nora Taylor submitted a 
marriage license and certificate indicating that she had married Arthur Taylor 
in October 1924 in Uniontown, Pennsylvania. 

An award in the amount of $410.05 was approved in favor of Mrs. Nora 
Taylor as beneficiary and check no. 1776 in. that amount was mailed to her 
at 31 Bast North Street, Akron, Ohio, on July 23, 1984. The Treasury De- 
partment reports that the check was paid on July 28, 1934. 

The Veterans’ Administration, Roanoke, Virginia, forwarded to this Admin- 
istration on June 6, 1936, an application (form 1701) purported to have been 
executed by the veteran, Arthur L. Taylor, A-4,401,139. The fingerprints on 
this application were definitely identified by the War Department as those 
of Arthur L. Taylor whose application for adjusted compensation benefits had 
been certified to this Administration under A—No. 4,401,139. 

A letter addressed to Mrs. Nora Taylor on October 23, 1936, requested that 
she refund the $410.05 paid to her as beneficiary of Arthur L. Taylor, inas- 
much as he was not, in fact, dead. No reply was received to this letter and 
the Veterans’ Administration, Cleveland, Ohio, was then requested to contact 
Mrs. Taylor with the purpose of obtaining a refund. A copy of the contact 
report is transmitted for your use. 

On December 8, 1936, the Veterans’ Administration at Roanoke, Virginia, was 
requested to have a representative contact the veteran to discover if he was 
aware of the report of his death and of the settlement which had been made 
of his adjusted service certificate. A copy of the contact report and affidavit 
signed by the veteran is transmitted for your use. 

Inasmuch as the veteran has applied for settlement under the Adjusted 
Compensation Payment Act, 1936, and in view of the fact that settlement has 
been made with the beneficiary, it is requested that this Administration be 
advised whether the certificate may be relieved of the indebtedness arising 
therefrom and settlement made with the veteran. 


In his affidavit the veteran states, in effect, that while he lived 
with one Nora Taylor (Norah Moore) as his wife, the person whom 
he designated as beneficiary of his certificate, he was never legally 
married to her; that he left her in 1930; and that he was later 
married to another woman. Also, it appears from the record that 
the woman designated as Mrs. Nora Taylor is now married to 
another man. However, the veteran designated Mrs. Nora Taylor, 
wife, as the beneficiary of his certificate and, it is understood, never 
changed the beneficiary even after he ceased to live with her in 
1930 or 1931 and claims to have married another woman in 1933, 
Regardless of whether Nora’s marriage to the veteran was legal, she 
was the beneficiary designated as “wife” by the veteran and pay- 
ment was made to her as such, and he knew, at least as early as 
sometime in the year 1935, that she, as designated beneficiary, had 
claimed the payment which was made to her in July 1934, and did 
not notify the Veterans’ Administration thereof. Therefore, 
whether or not the veteran received any benefit from the payment 
made to his designated beneficiary, he is not free from fault or 
negligence in the matter. Duplicate payments should not be made 
in any case unless it can be established that the veteran was entirely 
free from fault or negligence. 
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Accordingly, upon these record facts, it is the view of this office 
that payment to the veteran under the Adjusted Compensation 
Payment Act, 1936, is not authorized. 





(A-83675), (A-86053) 


CONTRACTS—AWARDS—EXHAUSTION OF LOW BIDDER’S FINANCIAL 
RESOURCES BECAUSE OF PREVIOUS GOVERNMENT AWARDS 


An otherwise acceptable low bid may be disregarded in making award where 
the bidder previously has been awarded Government contracts requiring 
all, or practically all, of its financial resources and there is no objection 
thereto by the bidder, but where the difference between the bid dis- 
regarded and the next higher bid is considerable, there should be admin- 
istratively considered whether, in the interest of the United States, 
there should be rejection of all bids and readvertisement, or award to 
the next higher bidder. 


Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, May 8, 1937: 


There has been received your letter of May 7, 1937, as follows: 


This has reference to H. C. Wood and John Greco, partners composing the 
firm of Birmingham Nurseries, 300 Avenue F, West, Birmingham, Alabama, 
who submitted the lowest bid on landscape work for the Smithfield Court 
housing project, No. H-2902, in Birmingham, Alabama, and ask to be released 
from their bid for the reason that they now have two contracts with the 
Government, one for the Dixie homes project, No. H-3401, in Memphis 
Tennessee, in the amount of $57,298, which they did not expect would be 
awarded to them since they were not the low bidders, the other for the 
Lauderdale Courts project, No. H-3403, in Memphis, Tennessee, in the amount 
of $47,850, and do not have sufficient financial resources to handle the Birming- 
ham project in addition thereto. 

The bids on the Dixie homes project, No. H-3401, in Memphis, Tennessee, 
were opened January 21. The lowest bid, in the amount of $25,000, was 
submitted by Texas Nursery Company and the second lowest bid, in the 
amount of $57,298, was submitted by Birmingham Nurseries. On account of 
an obvious error the bid of Texas Nursery Company was disregarded and the 
bid of Birmingham Nurseries was accepted following concurrence in such 
action by you in your letter of February 13._ The letter of acceptance, dated 
March 1, and contract documents were dispatched to Birmingham Nurseries 
on March 3 and received by them on March 6. Birmingham Nurseries ex- 
perienced considerable difficulty in obtaining performance and payment bonds 
from the Commercial Casualty Insurance Company, the surety on their bid 
bond. Although the executed contracts were received by the Housing Division 
March 18, satisfactory bonds were not received until April 5. The contract 
was consummated April 10. 

The bids on the Lauderdale Courts project, No. H-8403, in Memphis, Ten- 
nessee, were opened March 2. (It is to be noted that these bids were opened 
four days prior to the time Birmingham Nurseries had knowledge that their 
bid on the Dixie homes project had been accepted.) The lowest bid, in the 
amount of $47,850, submitted by Birmingham Nurseries, was accepted. The 
letter of acceptance, dated March 19, and contract documents were dispatched 
to Birmingham Nurseries on March 22, and received by them on March 25. 
Birmingham Nurseries again experienced considerable difficulty in obtaining 
performance and payment bonds from the Commercial Casualty Insurance 
Company, the surety on their bid bonds. Although the executed contracts 
were received by the Housing Division April 1, satisfactory bonds were not 
received until April 24. The contract was consummated May 1. 

Bids on the Smithfield Court project, No. H-2902, in Birmingham, Alabama, 
were opened March 11, the original opening date of February 25 having 
been postponed. Birmingham Nurseries submitted the lowest bid in the 
amount of $27,080. The next lowest bid, in the amount of $39,978, was sub- 
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mitted by Ashford Park Nurseries, of Atlanta, Georgia. (It is to be noted 
that the bid of Birmingham Nurseries is dated February 23 and that it was 
received February 24 prior to the time they had knowledge that their bid on 
the Dixie homes project had been accepted.) Action on the award of this 
contract was deferred pending an investigation of the financial resources of 
Birmingham Nurseries and the consummation of the contracts for the two 
Memphis Projects. 

A report submitted by Mr. Alvin M. Fromherz, project manager, in Bir- 
mingham, Alabama, indicates that Birmingham Nurseries have not sufficient 
financial resources to handle the landscape work for the Smithfield Court 
project in addition to the two Memphis projects. 

In view of the fact that Birmingham Nurseries have entered into two 
contracts with the Government in very satisfactory amounts aggregating 
$105,148, the apparent limit of their resources and $17,545 less than the aggre- 
gate of the next lowest bids, and that they had reason to believe their bid 
on the Dixie homes project would not be accepted when their bids on Lauder- 
dale Courts and Smithfield Court were submitted, it is my opinion that they 
should be released from their bid without prejudice and that the contract 
should be awarded to Ashford Park Nurseries, the second low bidder, in the 
amount of $39,978. Before taking such action, I shall await your advice as 
to whether or not it will meet with the approval of your office. 

I enclose for your information a copy of each of the bids of Birmingham 
Nurseries and Ashford Park Nurseries, the report on Birmingham Nurseries 
submitted by Mr. Alvin N. Fromherz, project manager, with enclosures at- 
tached, a copy of a letter dated April 9 from the Housing Division to Birm- 
ingham Nurseries, a letter dated May 1 from Birmingham Nurseries, and a 
tabulation of bids, all in connection with the Smithfield Court project, in 
Birmingham, Alabama; also a memorandum, dated March 1, with reference 
to the Dixie homes project, with tabulation of bids attached, and a memo- 
randum, dated March 19, with reference to the Lauderdale Courts project, 
with a tabulation of bids attached. Please return these documents when 
they have served your purpose. 


It is, of course, contrary to the public interest to award contracts 
to a contractor who has in course of performance contracts with the 
United States requiring the use of all or substantially all of his 
financial resources and leaving little or nothing therefrom to be used 
in the performance of contracts with the Government which are to 
be awarded. Any other course of procedure might lead to serious 
defaults in the performance of all of the contracts with resulting 
expense and delay to the United States, 

This situation seems to have been realized by both of the partners 
composing the firm of Birmingham Nurseries and by the representa- 
tives of the United States. While there is considerable difference 
between the low bid of $27,080 submitted by the Birmingham Nurs- 
eries and the next low bid of $39,978—a difference of $12,898—such 
difference should not be controlling as to whether there should be 
disregarded the bid of the Birmingham Nurseries by reason of the 
other two contracts awarded by the Government to said company 
and requiring all or practically all of the financial resources of said 
company for their performance. However, the difference between 
the two bids raises a serious question whether the next to the low 
bid proposed to be accepted is not excessive and whether all bids 
should not be rejected with readvertisement in an effort to reduce 
the difference of $12,898 to a much smaller sum. There is no legal 
requirement that this be done, but careful administrative considera- 
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tion should be given to the question whether a lower bid than 
$39,978 might now be received from an acceptable bidder. 

Answering your question specifically, you are advised that in view 
of the facts summarized in the above quoted letter of May 7, 1937, 
this office is not required to object if it is administratively deter- 
mined as in the interest of the United States and not objected to by 
the bidder, not to award the contract to the Birmingham Nurseries 
upon its bid for the landscape work at the Smithfield Court housing 
project in Birmingham, Ala. 

The papers are returned as requested. 


(A-85255) 


PAY—LONGEVITY—ARMY OFFICER PROMOTED TO CAPTAIN—ACT OF 
JULY 31, 1935 


A first lieutenant in the Regular Army, originally appointed as second lieu- 
tenant, who had completed ten years’ commissioned service for promotion 
purposes under section 24 (a) of the act of June 4, 1920, 41 Stat. 771, 
prior to August 1, 1935, the effective date of the act of July 31, 1935, 
49 Stat. 506, and had also completed 6ver nine but less than 10 years’ 
service for pay purposes on August 1, 1935, is entitled on and after that 
date to the pay of a captain, third pay period, with over nine years’ 
service. 


Acting Comptroller General Elliott to Capt. F. L. Lichtenfels, United States 
Army, May 10, 1937: 


There has been received your letter of February 2, 1937, request- 
ing a review of settlement no. 0397497 (claim no. 0389168) dated 
April 9, 1936, by which you were allowed the sum of $1.28, repre- 
senting the difference in pay between.that of a first lieutenant of 
under and over 10 years service for August 28, 1935, and which 
disallowed your claim for the difference in pay between that of a 
first lieutenant and captain from August 1 to 27, 1935, inclusive, for 
the reason that not having completed 10 years’ commissioned service 
in the Regular Army you were not entitled to the pay of a captain 
during that period. 

You state that on August 1, 1935 you were appointed a captain 
of infantry by the President and the appointment confirmed by the 
Senate on the same day, and it seems to be your opinion that by 
reason of the provisions of the act of July 31, 1935, 49 Stat. 506, 
you are entitled to the difference in pay between that of first lieu- 
tenant and captain, of over 9 years’ commissioned service, from 
August 1 to 27, 1935, inclusive. 

The official Army Register, 1936, page 417, shows your service 
record as follows: 

2 lt. Inf. O. R. C. 10 June 25; accepted 10 June 25; active duty 21 July 25 to 


19 Ang. 25—2 It. of Inf. 30 June 25; accepted 27 Sept. 25; 1 It. 1 Sept. 31; 
Capt. 1 Aug. 35. 
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The act of July 31, 1935, 49 Stat. 505-507, provides: 


* * * That nothing in this Act shall be so construed as to change the 
respective relative positions held by officers on the promotion list, hereinbefore 
prescribed, nor the method of determining the position of officers on that list 
as prescribed by the act of June 4, 1920, as amended, except as hereinbefore 
provided. 

* * ae * - - ” 

Sxo. 3. * * * 

* * * Promotion-list second lieutenants and first lieutenants shall be 
promoted to the respective grades of first lieutenant and captain immediately 
upon completing respectively three years’ and ten years’ commissioned service 
in the Regular Army, but not otherwise; and all such officers in the said grades 
of second lieutenant and first lieutenant, respectively, who shall have com- 
pleted the said respective periods of service on or before the effective date of 
this Act shall be so promoted as of said date: Provided, That no officer shall 
be promoted, under the provisions of this paragraph, in advance of any officer 
in the same grade whose name appears above his on the promotion list. 

* + * - ok . 7 

Sec. 8. This act shall be effective the first of the month following the date 
of enactment of this act, and all laws and parts of laws, insofar as they are 
inconsistent with or in conflict with any of the provisions hereof, are hereby 
repealed as of that date. 


Section 24a, of the*act of June 4, 1920, 41 Stat. 771, provides as 
follows: 

* * * In computations for the purpose of determining the position of 
officers on the promotion list there shall be credited all active commissioned 
service in the Army performed while under appointment from the United 
States Government, whether in the Regular, provisional, or temporary forces, 
except service under a reserve commission while in attendance at a school or 
camp for the training of candidates for commission; also commissioned service 
in the National Guard while in active service since April 6, 1917, under a call 
by the President and also commissioned service in the Marine Corps when 
detached for service with the Army by order of the President. In determining 
position on the promotion list, and relative rank, commissioned service in the 
Regular Army or the Philippine Scouts, if continuous to the present time, shall 
be counted as having begun on the date of original commission. * * * 

The rule as set forth in the last sentence of the above-quoted por- 
tion of the act of June 4, 1920, is that in determining position on the 
promotion list, and relative rank, commissioned service in the Regu- 
lar Army or the Philippine Scouts, if continuous shall be counted as 
having begun on the date of original commission, and section 1 of 
the act of July 31, 1935, provides that nothing in that act shall be 
so construed as to change the respective relative positions held by 
officers on the promotion list, nor the method of determining the 
position of officers on that list as prescribed by the act of June 4, 
1920, as amended. Section 3 of the act of July 31, 1935, provides 
that promotion list first lieutenants shall be promoted to the grade 
of captain upon completion of 10 years’ commissioned service in the 
Regular Army, provided that if such service was completed prior 
to the effective date of the act, then the promotion should be as of 
the effective date of the act. 

You were originally appointed June 30, 1925, in the grade of sec- 
ond lieutenant, and, having been continuously in the service from 
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date of acceptance of that appointment you completed, according to 
the cited statutes, 10 years’ commissioned service for promotion pur- 
poses (but not for pay for length of service) on June 29, 1935. 
Under the provisions of the act of July 31, 1935, you became entitled 
to and received your promotion to the grade of captain on August 1, 
1935, the effective date of the act. According to your service record 
you had had active commissioned service as a reserve officer from 
July 21, 1925, to August 19, 1925, inclusive, 29 days, and as a com- 
missioned officer of the Regular Army from September 27, 1925, 
date of acceptance of your commission as a second lieutenant to July 
31, 1935, amounting to 9 years, 10 months, 5 days, a total of 9 years, 
11 months, 4 days for pay purposes, on August 1, 1935, and you were 
entitled to receive on and after that date the pay of a captain, third 
pay period, with over 9 years’ service, amounting to $230 per month. 
The settlement of April 9, 1936, will be revised accordingly. 

With respect to whether, were the law otherwise, an appointment 
by the President, by and with the advice and consent of the Senate, 
prior to the statutory eligibility of the officer for such appointment 
would be legal, reference may be made to Peck v. United States, 39 
Ct. Cls. 125. 


(A-85828) 


MILEAGE—NAVAL RESERVE OFFICER TRAVELING BY PRIVATELY- 
OWNED AUTOMOBILE—REIMBURSEMENT FOR FERRY FARES 


A Naval Reserve officer traveling by his privately owned automobile is entitled 
to mileage under section 12 of the act of June 10, 1922, 42 Stat. 631, com- 
puted in accordance with distance by highway if not in excess of the mile- 
age established by the Official Table of Distances, and may not be reim- 
bursed for ferry fares en route. 


Acting Comptroller General Elliott to Maj. John L. Scott, United States Army, 
May 10, 1937: 


Your letter of April 13, 1937, requests decision whether payment 
is authorized upon the voucher therewith transmitted in favor of 
Lieut. John L. Baker, United States Naval Reserve, as reimburse- 
ment for ferry fares paid by him in traveling between Benning, D. 
C., and Berlin, Md., in his privately owned automobile. In explana- 
tion of this claim it is stated on the voucher: 









Travel performed by my own automobile. Paid mileage for the distance as 
shown by speedometer, 161 miles each way, on voucher No, 2455, March 1937, 
M/A Major John L. Scott, F. D. Reimbursement claimed for the ferry charges 
on the Annapolis-Matapeake Ferry for my automobile, $2.00 each way, in view 
of the fact that the distance from Camp NP 7, Benning, D. C., to Camp MC 
72, Berlin, Md., as shown in the Table of Distances for CCC Camps, Third 
Corps Area, is 237 miles each way, this distance having been approved by the 
chief of finance on December 18, 1935. By taking the Annapolis-Matapeake 
Ferry a savings to the Government of 76 miles each way was effected. 
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The claimant’s right to mileage is pursuant to section 12 of the act 
of June 10, 1922, 42 Stat. 631, which authorizes payment at the rate 
of 8 cents per mile for travel by officers without troops. In decision 
of March 22, 1987, A-83925, reported in 16 Comp. Gen. 879, it was 
stated : 


At the time of the enactment of this latter law official travel was largely 
performed by rail, and the Official Mileage Tables show distances in most cases 
over railroad routings. With the development of highways and with the 
increased use of Government and privately owned automobiles, and other modes 
of conveyance, such as the motorbus, official travel is now frequently per- 
formed over public highways. The regulations as changed recognize this grow- 
ing mode of transportation and authorize the computation of mileage accounts 
on the basis of the distance of the actual necessary travel by Government or 
privately owned conveyance, provided such distances are not in excess of those 
shown in the Official Mileage Tables or W. D., F D. Form No. 46, and provided 
further that payment for highway travel will in no case exceed the amount 
that would be payable computed by the Official Mileage Tables inclusive of 
any land-grant involved by the route established by the Official Mileage Tables, 
The effect of the regulations is to establish distances for the payment of mile- 
age for automobile travel over the “shortest” usually traveled routes, and 
computation of the officer’s mileage account may legally be made on the basis of 
distances computed as therein set out. * * * 


The claimant having elected to travel by his privately owned 
automobile is, accordingly, restricted by the regulations to mileage 
computed in accordance with mileage distance by highway, if not im 
excess of the mileage established by the Official Table of Distances. 
Mileage under this act is paid in lieu of all expenses of transporta- 
tion, and, accordingly, there is no authority of law by which the 
officer can be reimbursed for ferry fares in addition to mileage under 
the act of June 10, 1922. See in this connection 18 Comp. Dec. 851; 
20 id. 485. 


(A-85899) 


ADVERTISING—BIDS—ACCEPTANCE OF OTHER THAN LOWEST—AL- 
LEGED SUPERIORITY OF PRODUCT OF HIGHER BIDDER 


Where an automobile offered by a low bidder meets the requirements of the 
advertised specifications and the needs of the Government, award to an- 
other bidder on the basis of negligible difference in bid price and alleged 
superior value is unauthorized, particularly where the superiority alleged 
is based upon matters of doubtful value to the Government without con- 
sideration of possible offsetting disadvantages. 


Acting Sorhaenten General Elliott to the Secretary of the Interior, May 10, 


There has been received your letter of April 28, 1937, as follows: 


There is presented for decision a case involving the purchase of a 4-door 
sedan for the U. 8. Geological Survey, under invitation U. S. D. I. 2180. opened 
in this office February 17, 1937. The abstract of bids shows two desirable bids, 
the low bid on a Ford 4-door sedan and the second low bid on a Pontiac 4-door 
sedan. Although the bid on the first car is low by a very small margin, the 
next low bid appears to be the most advantageous for the Government. 
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According to the abstract the low bid is that of the Northwest Motor Com- 
pany, Chevy Chase, Maryland, offering one Ford sedan, 4-door, model 74, with 
a 60-horsepower motor, delivered at St. Louis for $690.43, less trade-in allow- 
ance of $400, net $290.48, subject to a 10 percent discount of $29.04 for pay- 
ment within 20 days, making the total net cost $271.39. 

The second low bid was offered by the General Motors Corporation, Pontiac 
Division, Detroit, Michigan, covering a 4-door Pontiac “6”, model 1937, with 
an 85-horsepower motor, delivered at St. Louis, Missouri, for $672.47, less 
trade-in allowance $400, net $272.47, or in other words $1.08 in excess of the 
low bid on the Ford car with a 60-horsepower motor. 

A further comparison of the two cars on the basis of trade-in value after 
1,000 miles and from the standpoint of retail cost, shows the Pontiac car 
to be by far the most economical purchase. In accordance with information 
received from the respective bidders, the retail price of the Ford car at the 
destination, St. Louis, Missouri, is $683.97 and its trade-in value after 1,000 
miles is $483.97. The retail price of the Pontiac car is $925 at the destination, 
St. Louis, Missouri, with a trade-in value of $675 after 1,000 miles. This com- 
parison gives the Pontiac a theoretical trade-in advantage of $191.03 over the 
Ford. 

This Department is fully aware of the fact that the Government should 
accept that bid meeting all the advertised specifications, and which is the 
lowest cost to the Government. But in this instance it is felt that the matter 
should first be referred to your Office for your review and comments, as it 
seems an injustice to the Government to be compelled, as in this instance, to 
adhere to established practice when a far superior automobile can be obtained 
at a very slight increase in cost. 

The rule applicable to purchases and the award of contracts for 
the needs of the Government is correctly stated in the first sentence 
of your final paragraph, and is too well recognized to require cita- 
tions in its support. The advertised specifications should state 
clearly and fairly the minimum requirements of the Government 
for the purpose to be served and the lowest bid offering equipment 
meeting such minimum requirements is for acceptance, if otherwise 
proper. The fact that equipment possibly superior may be offered 
at a comparably higher price—even though in a particular instance 
the difference may be negligible—is not sufficient to justify a depar- 
ture from that rule, the question being one of fact and not degree. 
And this is true even if it be assumed that in an isolated instance 
some slight saving might result from acceptance of a higher bid. 
As has been pointed out in decisions of this office, a saving made in 
some instance may ultimately prove to be an expensive economy. 
13 Comp. Gen, 284-9. 

It is apparent from your letter that the Ford sedan, model 74, 
with its 60-horsepower motor, meets the requirements of the specifi- 
cations; there is no claim that the Pontiac vehicle would be more 
economical or even equally as economical from the standpoint of 
operation; and it may well be that the automobile offered by the 
low bidder will prove more satisfactory and economical for the 
needs of the Government in the particular service to be performed 
than would the higher-priced vehicle. 

It is, of course, not the practice of the Government to dispose of 


passenger-carrying vehicles on a trade-in allowance at the end of 
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1,000 miles of travel, except possibly under exceptional and extraor- 
dinary conditions rendering such a course necessary. Therefore, it 
does not appear that the “theoretical trade-in advantage” which you 
suggest is a matter for consideration in the present instance. 

Since it appears that the automobile offered by the low bidder 
meets the requirements of the specifications and the needs of the 
Government, you are advised that, upon the facts presented, appro- 
priated moneys would not be available for payment under a contract 
awarded to other than such low bidder. 

Your submission is answered accordingly. 


(A-85965) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936-—TEMPORARY 
EMPLOYEES 


Temporary employees are not entitled to annual leave with pay under the 
act of March 14, 1936, 49 Stat. 1161, for a fractional month’s service. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
May 10, 1937: 

Your letter of April 29, 1937, is as follows: 

The act of March 14, 1936, “To provide for vacations to Government em- 
ployees, and for other purposes”, prescribes that “temporary employees, ex- 
cept temporary employees engaged on construction work at hourly rates, shall 
be entitled to two and one-half days leave for each month of service.” Sec- 
tion 14 of Executive Order No. 7409, dated July 9, 1936, prescribing leave 
regulations in pursuance of the act referred to above, provides as follows: 

“Temporary employees shall be granted 2% days leave for each month of 
service beginning January 1, 1986.” 

Will you please advise the Social Security Board whether the leave author- 
ized may be granted proportionately for the time actually employed or only 
in multiples of two and one-half days for each full month of service? 


In decision of April 16, 1937, A-84992, 16 Comp. Gen. 934, it was 
held that temporary employees are entitled to 214 days’ annual leave 
of absence with pay inclusive of Sundays and holidays for each 
full month of service. The statutory grant of annual leave to 
temporary employees is clearly on a monthly basis, that is, “for 
each month of service.” Compare this with the terms of the statu- 
tory grant of annual leave to permanent employees, to wit, “26 days’ 
annual leave with pay each calendar year, exclusive of Sundays and 
holidays.” This is not a grant of leave “for” each year of service 
but entitles permanent employees to 26 days’ annual leave “each 
calendar year.” 

Accordingly, temporary employees are not entitled to annual 
leave for a fractional month’s service. 

Your question is answered accordingly. 


1184™—37——_63 
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(A-85998) 


APPOINTMENTS—NEWLY CLASSIFIED POSITIONS—RATE IN EXCESS 
OF MINIMUM OF THE GRADE 


Where the salary an employee was receiving at the time his position was 
classified had been regularly fixed at a rate not inconsistent with the 
provisions of the Classification Act and has been attained by reason of 
extended efficient service on the same job, and the rate so fixed is one of 
the rates prescribed for the grade to which the position has been allocated, 
reduction in salary to the minimum of the grade is not required upon 
appointment to the newly classified position. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 10, 
1937: 


Your letter of May 4, 1936, is as follows: 


The Bureau of Animal Industry of this Department, on June 16, 1924, 
employed an unskilled laborer at a salary of $780 per annum. This employee 
was subsequently promoted with increases in salary to $1,020, $1,140, and 
$1,320 per annum, which is his present salary. His duties are as follows: 

Handles the Shorthorn herd. Does the milking, takes care of breeding 
and feeding with records as required. Assists with farm operations as re- 
quired, especially during the extremely busy period. Approximately 75% of 
time with the herd, and 25% of time with other farm operations. 

Recently the United States Civil Service authorities in the Boston District 
reviewed the various unskilled labor positions at the Middlebury, Vermont, sta- 
tion and subsequently civil service examinations were held to provide eligi- 
bles for appointment to those positions. The unskilled laborer in question 
successfully passed the examination and his name has been certified by the 
first civil service district for a probational appointment as a senior laborer at 
the salary of $1,320 per annum. The entrance salary for the grade to which 
the laborer has been temporarily allocated, Cu-3, is $1,200 per annum. Your 
advice is hereby requested as to the authority of this Department to give the 
laborer in question a probational appointment in the classified civil service as 
a skilled laborer in grade Cu-3 at a salary of $1,320 per annum, which is in 
excess of the entrance salary of that grade. 

We are aware that under section 6 of the Classification Act of 1923 (42 
Stat. 1490, “all new appointments shall be made at the minimum rate of 
the appropriate grade or class thereof.” 

Section 7 of the same act, however, provides that “increases in compensa- 
tion shall be allowed upon the attainment and maintenance of the appropri- 
ate efficiency ratings, to the next higher rate within the salary range. * * 

It would appear, in view of section 6, svpra, that the appointment of the 
laborer in question must be made at the minimum rate of the grade, i. e., 
$1,200, but as a practical matter it occurs to us that there is a possibility of 
making the appointment in question at the minimum of the grade and giving 
the employee concerned a promotion within the grade simultaneously with the 
appointment. Our attention is directed to this possibility by at least three 
decisions which have emanated from your office. In a decision of July 19, 1924 
(4 Comp. Gen. 77), it was held that (quoting from the syllabus) : 

“The compensation of an employee may be increased from the minimum to 
the maximum rate in the same grade, if the proper average is maintained 
and he has attained the required efficiency rating, by one administrative action 
constituting in effect a series of promotions simultaneously effective.” 

In a decision of November 29, 1924 (4 Comp. Gen. 493), you addressed an 
answer to the following question: 

“8. When the average provision is not a factor, may an employee who is 
transferred from one department to another, and simultaneously promoted to 
a position in a higher grade, be paid initially— 

“(a) At any one of the rates within the range for the grade to which 
promoted; or 

“(b) If he has been receiving less than the minimum rate of the grade to 
which promoted must he be paid at that minimum rate; or, 
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“(c) When the grade ranges overlap, if he has been receiving more than the 
minimum rate of the grade to which promoted must he be paid at the same 
rate?” 

Your reply is as follows: 

“(a). Yes; if there is made a proper comparison of efficiency ratings between 
the employee transferred to the grade from another office and those already 
in the grade. While the spirit and intent of the classification act would seem 
to provide that transfers from a lower to a higher grade between departments 
should be at the minimum salary rate of the higher grade, in order to protect 
the interests of those already in the grade in the office to which transferred 
it is within the administrative authority to determine simultaneously with the 
transfer the right of the employee to be promoted within the grade to which 
transferred by comparing his efficiency with the efficiency of those already 
in the grade. See 4 Comp Gen. 78. 

“(b) and (c) Not necessarily, if the result of the efficiency comparison 
justifies a higher rate of compensation.” 

In a decision of July 31, 1928 (8 Comp. Gen. 47), it was held that (quoting 
from the syllabus) : 

“Under section 6 of the Classification Act of 1923, 42 Stat. 1490, all new 
appointments are required to be made at the minimum salary rate of the 
grade, and under section 7, increases within the grade are dependent upon 
the attainment and maintenance of a proper efficiency rating. Any increase 
in compensation made effective on the same day as a new appointment would 
relate back to the beginning of that day, and being simultaneously effective 
with the appointment, the employee would not have been in receipt of the 
minimum salary rate prior to the promotion, and as no efficiency rating would 
have been attained, the appointment would not be at the minimum salary rate 
of the grade but at the higher rate to which stated to have been promoted 
and would be in contravention of the law.” 

It was stated, however, in the body of the opinion, that “it is evident alse 
that one who was not theretofore in the Government service could not have 
attained and maintained an efficiency rating as prescribed in accordance with 
the law.” The implication of this statement is that if the appointee had been 
previously in the Government service, there would have been in existence facts 
upon which to base an efficiency rating and that, therefore, a promotion simul- 
taneous with the appointment would not have been in contravention of section 
6 of the Classification Act, supra. 

In the case of the employee in question there is, in fact, a basis for an 
efficiency rating inasmuch as he was appointed without classification as an 
unskilled laborer on June 16, 1924, at $780 per annum, and subsequently pro- 
moted to $1,020, $1,140, and $1,320 per annum, his present salary. There 
should be, therefore, no difficulty in ascertaining data upon which to base an 
efficiency rating which would seem to justify making a promotion simul- 
taveously with the appointment. 

Our personnel officers are reluctant to take any steps in this case until 
advice is received from you. In the meantime the appointment is being held 
up. Your usual prompt response to inquiries of this kind will, therefore, be 
greatly appreciated. 


It is understood from your submission that there is not involved 
in the present case a transfer from one department to another or a 
transfer from one grade to another within a department but that 
the employee is to remain on the same job, that is, in the same posi- 
tion which for the first time has been classified. Hence, the decisions 
referred to in your letter are not applicable. A decision more nearly 
in point is the decision of August 29, 1935, 15 Comp. Gen. 154, in 
which it was held (quoting from the syllabus) : 

In the classification of positions the salaries of which have not been previ- 
ously fixed pursuant to the Classification Act, as amended, the initial salary 
rates fixed pursuant to said act must be the minimum of the grades in which 


the positions are properly allocated by the Civil Service Commission, if in the 
District of Columbia, or by the administrative office if in the field. 
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However, in the present case the salary the employee was receiv- 
ing at the time his position was classified had been regularly and 
legally fixed at a rate not inconsistent with the provisions of the 
Classification Act and said rate is one of the rates prescribed for 
the grade to which the position has been allocated. Also, said salary 
rate had been attained by the employee as a result of several years 
of efficient service on the same job. Therefore, there would appear 
for consideration here the provision of section 6 of the Classification 
Act of 1923, approved March 4, 1923, 42 Stat. 1490, which reads: 

That in determining the compensation to be established initially for the 


several employees the following rules shall govern: 
* ~ of * * * * 


3. If the employee is receiving compensation within the range of salary 
prescribed for the appropriate grade at one of the rates fixed therein, no 
change shall be made in the existing compensation. , 


rather than subparagraph 6 of said section which reads: 


6. All new appointments shall be made at the minimum rate of the appropri- 
ate grade or class thereof. 

This view seems to be in accord with the spirit and purpose of the 
original Classification Act, the salary rates under which did not 
become effective until after this employee’s original employment on 
the job he is still holding, and, also, of the amendments thereto as 
indicated by the saving clauses in section 1 of the act of May 28, 
1928, 45 Stat. 776, 784; in sections 1 and 4 of the act of July 3, 1930, 
46 Stat. 1004 and 1005; and in section 17 of the act of June 16, 
1933, 48 Stat. 308. 

Accordingly, the proposed appointment and change of civil service 
status in the present case will not require a reduction in the salary 
rate of the employee. 


(A-78849) 


VETERANS’ ADMINISTRATION — ADJUSTED COMPENSATION — ERRO- 
NEOUS PAYMENTS—GOVERNMENT LIABILITY WHERE VETERAN 
CONTRIBUTIVELY NEGLIGENT 


Where a veteran, upon leaving a hotel at which he was staying while working 
in the vicinity, left his adjusted service certificate with the proprietor for 
depositing in the safe and failed to return therefor, or make inquiry 
thereabout, until several years after the proprietor had sold the hotel and 
safe to another, and a loan was obtained on the security of the certiticate 
by an unidentified impostor, the amount of said loan as reduced by Gov- 
ernment acceptance of a compromise offer of the cashing endorser’s liability 
must remain as a charge against the certificate, the veteran’s failure to 


ar the proper degree of care having contributed to the fraudulent 
oan. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
May 11, 1937: 


Your letter of March 5, 1937, is as follows: 
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Reference is made to the following described loans obtained by an unidenti- 
fied impostor on the security of Adjusted Service Certificate No. 2699783, issued 
in favor of Walter F. Backhaus, A-3640505. 


Check no. 
Date (voucher no.) Amount Disbursing officer 


18810 |$100. 00 | Richard H. Zohm 
56513 | 434.00 | Richard H. Zohm 


On September 18, 1931, the veteran submitted an affidavit in which he de- 
clared that he had not signed the notes (form 1185) covering these loans, and 
had not received or negotiated the checks issued in payment thereof. The 
Secret Service Division of the United States Treasury was requested, under 
date of October 18, 1931, to determine the identity of the forger and to report 
the results of its investigation. Since the investigation developed the fact 
that the veteran was apparently not implicated in the illegal hypothecation of 
the adjusted service service certificate no. 2699783, a 50% loan of $540.00 was 
granted him by the Regional Office of this Administration, Washington, D. C., 
under date of December 17, 1932, and was paid by check no. 1071048, drawn by 
J. B. Schommer, symbol no. 89826. 

Records show that the amount of the loan of $100.00, paid by check no. 
18810, was recovered from the endorsers of the check and was deposited to 
the United States Government life insurance fund, under date of June 14, 1933, 
under certificate of deposit no. 450. This loan was accordingly removed as 
a charge against the veteran’s certificate. In a letter of June 24, 1933 the 
Assistant Treasurer of the United States advised that the endorsers of check 
no. 56513 had refused to refund the amount of the loss sustained by the United 
States, and that this phase of the matter had been submitted to the Solicitor, 
Treasury Department, Washington, D. C. The Veterans’ Administration was 
further advised, under date of January 9, 1937, that the Attorney General had 
accepted an offer of $234.98 in compromise of the loss sustained as a result 
of the fraudulent negotiation of check no. 56513. The amount recovered was 
deposited to the appropriation (0T873) adjusted service certificate fund, 
Veterans’ Administration, by certificate of deposit no. 1983, dated October 
15, 1936. 

The veteran has submitted an application (form 1701) for settlement of his 
adjusted-service certificate under the provisions of the Adjusted Compensation 
Payment Act, 1936. It is, therefore, requested that the Veterans Administra- 
tion be advised whether the full amount of $434.00 may be removed as a charge 
against adjusted service certificate no. 2699783, prior to making final settle- 
ment with the veteran. 


The circumstances surrounding the loss of the veterans’ adjusted- 
service certificate, resulting in its illegal hypothecation by an im- 
postor whose identity remains unknown, are given in the following 
excerpts taken from the report dated June 11, 1932, of an investiga- 
tion made by the Division of Secret Service, Treasury Department: 


* * * Mr. Backhaus stated that, when he received his adjusted service 
certificate at Kewaskum, he went shortly thereafter, to Random Lake, Wis., 
where he stayed at the Globe Hotel, then being conducted by one Jacob Ger- 
hardt. He said he worked around this part of the country as a well driller, 
and that, when leaving Gerhardt’s place, the latter said he could leave his 
certificate of discharge and adjusted service certificate at his place in his safe, 
which he did. He said that about four years ago Gerhardt moved to Plymouth, 
later to St. Cloud, Wis., later going to Elkhart Lake, where he is at present 
engaged in the butcher business. 

In July 1931, Backhaus stated he proceeded to Elkhart Lake, and asked Jake 
Gerhardt for his certificate and discharge papers and that Gerhardt looked 
for them, but he was unable to find same, and stated they must have been 
burned up with other papers which he had destroyed a few months previous. 
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About three weeks later, he said he called again on Gerhardt, but he stated 
again that he had been unable to find these papers on making a further search, 
and that they must have been destroyed by fire. 


* ~ * * + * * 

* * * T proceeded to Elkhart Lake and interviewed this man [Mr. Ger- 
hardt] and he stated that, when living in Random Lake, Wis., where he also 
conducted a small hotel, Walter F. Backhaus left his adjusted service certifi- 
eate and discharge papers in a safe at his place, and that he, Gerhardt, later 
sold his hotel, together with the safe which contained the Backhaus papers, 
to one Oscar Loeble, who no longer lives at Random Lake, * * * 

Mr. Gerhardt said the last time he saw the papers belonging to Backhaus 
was about the middle of May 1931, in Elkhart Lake, when he got out the 
envelope containing same, together with other papers, some of which papers 
he destroyed, and he said he was of the opinion that the Backhaus papers 
were among those destroyed, as he had been unable to find them. He said 
he put the papers which he wanted to destroy, in a waste backet, and same 
were later taken to the stove and burned up. He said that Mr. Backhaus 
came to him at Elkhart Lake and made a request for his papers, and, when 
he started to look for same, he was unable to find them, and naturally figures 
that they had been destroyed by mistake when he burned the other papers 
mentioned above. * * * 

In a subsequent report made by the operative under date of July 
7, 1932, it is disclosed that Oscar Loeble took over the Globe Hotel 
at Random Lake from Jacob Gerhardt in July 1927. 

It thus appears that, upon leaving the Globe Hotel to take up his 
work as a well driller in another community, the veteran left his 
adjusted service certificate and discharge papers in the possession 
of Gerhardt and made no further inquiry as to their safety until 
several years after Gerhardt had ceased to be proprietor of the hotel 
and had been moving from place to place about the country. 

It cannot be said that, under such conditions, the leaving by the 
veteran of his adjusted-service certificate and certificate of discharge 
in another person’s possession constituted a proper degree of care on 
the part of the veteran in the safeguarding of such valuable papers. 
Since the lack of proper care in the safeguarding of such papers 
contributed to the fraudulent hypothecation of his adjusted service 
certificate for the loan of $434, made on March 23, 1931, the full 
amount of the loan may not, on the basis of the present record, be 
removed as a charge against his certificate—it being a well-estab- 
lished principle that, as between two innocent persons where a loss 
must fall, it will fall upon the one who made the loss possible. See 
15 Comp. Gen. 692. 

Accordingly, you are advised that, in the settlement of the veter- 
an’s adjusted service certificate under the provisions of the Adjusted 
Compensation Payment Act, 1936, there should be withheld an 
amount sufficient to cover that portion of the Government’s loss, 
resulting from the fraudulent negotiation of check no. 56513, drawn 
March 23, 1931, that has not been recovered from the indorsing 
bank—such amount being for consideration as a lien against the 
adjusted service certificate within the meaning of section 7 of the 
Adjusted Compensation Payment Act, 1936. 
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CONTRACTS—MISTAKES—BIDS—TRANSPOSITION OF DELIVERY 
PRICES—CORRECTION WITHOUT SUBMISSION TO GENERAL AC- 
COUNTING OFFICE 


Where, upon the opening of bids, it was immediately noticed that delivery at 
destination price was less than delivery at factory, and the bidder, after 
having the matter brought to his attention, states the bid prices should 
be reversed, the bid may be corrected and award made accordingly. 

Where the mistake in bid involves only a matter of transposition of delivery 
price quotations—f. o. b. destination and f. o. b. factory—correction may 
be made, after confirmation by the bidder, without submitting the matter 
to the General Accounting Office. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 11, 
1937: 


There has been received your letter of May 6, 1937, as follows: 


The Superintendent of the Navajo Indian Agency, Window Rock, Arizona, 
issued an advertisement on March 30, calling for competitive bids on a gasoline 
electric generating lighting plant, for use in connection with Emergency Con- 
servation Work well drilling on that reservation. 

On account of the continued shortage of water on this reservation, it is 
desirous that as many wells be drilled as possible during the coming summer 
months. This can only be done by using night shifts of Indian employees. 
In order to put this plan in operation the purchase and installation of a gen- 
erating lighting plant should be accomplished at the earliest possible date. 

Bids were opened on April 9 and three proposals were received. It was 
immediately noticed that the prices on the bid of the United States Motors 
Corporation of Oshkosh, Wisconsin, were transposed, as it quoted $179 for a 
unit delivered at destination, or Gallup, New Mexico; and $193.44 delivered 
f. o. b. factory, or Oshkosh, Wis. 

Accordingly a wire was sent to the bidder calling attention to the apparent 
transposition and in reply a wire was received from the United States Motors 
Corporation stating that its bid should read; $179 f. 0. b. Oshkosh, Wisconsin ; 
and $193.44 f. o. b. Gallup, New Mexico. 

The case was submitted to the purchasing office for procurement instructions 
through the Indian Office under date of April 14. After correction of the 
transposition in the bid of the United States Motors Corporation, this is the 
lowest bid received. The bid in question is submitted herewith. It will be 
appreciated if you will advise me as soon as possible as to whether or not this 
bid may be considered as corrected and award made in accordance therewith. 

In cases similar to the one stated above, where the error is obvious beyond 
all measure of doubt and confirmation of the corrected prices has been ob- 
tained from the bidder, is it necessary that such cases be transmitted to your 
office for approval prior to making the award and permitting the purchase to 
be consummated? Your advice is requested. 

Please return the enclosure with your letter of reply to this Department. 


The question stated in the concluding sentence of the fifth para- 
graph of the above quoted letter is answered in the affirmative. 

With reference to the sixth paragraph of your letter, I have to 
advise that where the only question involved is the erroneous quota- 
tion of a lower price f. o. b. destination than f. 0. b. factory— a mere 
transposition of the bid prices—the correction may be made, after 
confirmation by the bidder, without submitting the matter to this 
office for decision. 

The papers are returned, 
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(A-82965) 


MILEAGE AND PER DIEM IN LIEU OF SUBSISTENCE—ARMY OFFICER 
TRAVELING BY PRIVATELY OWNED AUTOMOBILE BETWEEN ST. 
PAUL AND MINNEAPOLIS, MINN. 


Travel between the twin cities, St. Paul and Minneapolis, Minn., does not estab- 
lish a travel status entitling an Army officer on duty in connection with 
the National Guard to mileage for travel by privately owned automobile 
under the act of May 29, 1928, 45 Stat. 975, or per diem in lieu of sub- 
sistence for fractional parts of the days involved. 


Acting Comptroller General Elliott to Capt. S. C. Page, United States Army, 
May 12, 1937: 


There has been received by reference from the chief of finance 
your letter of December 15, 1936, transmitting a voucher in favor 
of Capt. Arthur C. Boll, Signal Corps, United States Army, for $5.19, 
representing a money allowance of 3 cents per mile under the act of 
May 29, 1928, 45 Stat. 975, and per diem for fractional parts of 
days incident to travel in connection with the National Guard from 
St. Paul to Minneapolis, Minn., during October and November 1936, 
under orders of Headquarters Seventh Corps Area, dated August 
18, 1936. 

The items were included in the officer’s current expense vouchers 
but were eliminated therefrom because of doubt whether the expla- 
nations offered by the officer as to the necessity for the travel prior 
to 6 p. m. for fractional parts of days were sufficient to support a 
travel status, and in connection therewith, reference is made to 
paragraph 12, Army Regulations 35-1340, which incorporates con- 
clusions from decisions of this office, as follows: 

Allowances for subsistence and lodging.—a. In computing the allowances for 


subsistence and lodging of military personnel except as otherwise prescribed 
in AR 35-4520, time will be computed as follows: 


* * * * . * * 


(3) For absences from station (round trips) wholly between the hours of 
8 a. m. and 6 p. m. of the same day, or wholly between the hours of 7 p. m. and 
midnight of the same day, neither reimbursement of actual expenses for sub- 
sistence nor payment of per diem allowances in lieu thereof is authorized. (See 
6 Comp. Gen. 639; 12 Comp. Gen. 96, 423; and MS Comp. Gen. A-43833, August 
19, 1932.) If allowances are claimed because of departure before or arrival 
after the hours prescribed in this paragraph, evidence of the necessity for 
such time of departure or arrival will be required. See 5 Comp. Gen. 449. 


Under the orders of August 18, 1936, Capt. Arthur C. Boll, Signal 
Corps, with station at St. Paul, Minn., was directed to make visits 
of instructions to units of the National Guard at the stations indi- 
cated within the State of Minnesota during the period ending Decem- 
ber 31, 1936, as therein enumerated (including 12 trips to Minneapo- 
lis), and upon completion to return to his station at St. Paul. In 
lieu of subsistence a per diem of $5 was authorized as was travel 
by privately owned conveyance. 
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It appears from the voucher that the officer, on October 19, 1936, 
left St. Paul at 5.10 p. m., arrived at Minneapolis 5:30 p. m.; left 
Minneapolis at 10:15 p. m., and arrived at St. Paul 10:35 p. m. 
On October 28, 1936, he left St. Paul at 7:10 p. m., arrived at 
Minneapolis at 7:30 p. m.; left Minneapolis at 10:20 p. m., and 
arrived at St. Paul 10:40 p. m. the same day. On November 2, 1936, 
he left St. Paul at 1:15 p. m., arrived at Minneapolis 1:30 p. m.; 
left Minneapolis at 10:50 p. m., and arrived at St. Paul 11:10 p. m. 
the same day; and on November 9, 1936, he left St. Paul at 7:10 
p. m., arrived at Minneapolis 7:30 p. m.; left Minneapolis at 11:35 
p. m., and arrived St. Paul 11:55 p. m. the same day. 

In addition to a money allowance of 3 cents per mile for the travel 
by privately owned automobile for each of the four trips, the voucher 
includes a fractional per diem of $1.25 incident to the trip October 
19, and a fractional per diem of $2.50 for the journey November 
2, 1936. 

The officer’s official station was St. Paul, Minn., and his visits to 
Minneapolis are claimed to have required travel of exactly 6 miles 
each way consuming 20 minutes’ time. The distances are stated to 
have been based upon speedometer readings. 

It is the understanding of this office that there is no appreciable 
distance, if any, except possibly across the Mississippi River, which 
forms part of the common boundary, between the twin cities, and 
that travel entirely within one or the other city proper may in a 
particular instance involve more distance than travel from a particu- 
lar point or points within one city to a particular point or points 
within the other. For practical purposes there is no travel from St. 
Paul to Minneapolis except for the width of the river between the 
two cities and such travel as is involved in this case in the city of 
Minneapolis is the equivalent of travel by street car. The provision 
for 3 cents per mile does not apply to such travel. 

It has been held that officers and employees stationed in one of 
these twin cities may not be allowed subsistence or per diem in 
lieu thereof while on duty in the other. A-22615, April 17, 1929; 
A-26619, April 27, 1929. The holding is based on the rule that pay- 
ment for subsistence or per diem in lieu thereof is intended to reim- 
burse the officer or employee for additional expenses necessarily in- 
cident to travel away from his home or headquarters and that for 
practical purposes travel between the cities does not constitute travel 
away from station. 

The rule is not limited to that particular locality. In a recent 
decision of this office dated June 19, 1936, 15 Comp. Gen. 1117, it 
was held that employees with headquarters designated at San Fran- 
cisco may not be paid a per diem as in a travel status while in per- 
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formance of duty at cities on San Francisco Bay to which they may 
be assigned in the ordinary performance of their duties, and the 
long-standing rule was restated, page 1119, as follows: 


The fact that a person is on duty 5 miles from his headquarters and because 
of the special nature of his ordinary duties, works at hours other than the 
usual working hours in which business is transacted, does not establish a 
travel status nor a right to per diem. A-24528, September 11, 1928. These 
cases fall within the numerous rulings of this office, disallowing reimburse- 
ment for traveling expenses between such points as Manhattan-Brooklyn, 
Minneapolis-St. Paul, New York-Jamaica, St. Louis-East St. Louis, Los An- 
geles-San Pedro, Omaha-Council Bluffs, Chicago-Union Stock Yards, San Fran- 
cisco-Berkeley-Oakland, etc. See 5 Comp. Gen, 400 and decisions of September 
29, 1983, A-51170; September 26, 1934, A-57313; and February 6, 1936, A-68711. 

On the basis of the facts presented, it must be held that payment to steam- 
boat inspectors, with headquarters designated at San Francisco, of per diem 
for such periods as these men perform official duty in Berkeley, Alameda, or 
Oakland, is not a proper charge against the United States. 


You are not authorized to pay the voucher which is retained in 
the files of this office. 


(A-84213) 


TELEPHONE SERVICE—BLANKET AND “INVENTORY METHOD” CON- 
TRACTS—TENNESSEE VALLEY AUTHORITY 


Blanket telephone contracts covering only rates at which service is to be 
rendered with no provision for quantity and no supplemental agreements 
covering changes in service, and “inventory method” contracts—those in 
which charges for the month are based on service as of a particular date 
without regard to prior terminations or subsequent additions—are un- 
authorized. Payments under such contracts of the Tennessee Valley 
Authority for service rendered prior to July 1, 1937, will not be further 
objected to if properly supported for audit purposes. 


Acting Comptroller General Elliott to the Chairman, Tennessee Valley Author- 
ity, May 14, 1937: 


There was received your letter of February 16, 1937, from the 
Comptroller of your Authority, as follows: 

We have in this office a number of letters from the Contract Examining 
Section of the United States General Accounting Office in which reference is 


made to several of our contracts with the Southern Bell Telephone and Tele- 
graph Company as listed below: 


Contract No. Location 

RR satis ie ei ei cl Sheffield, Alabama. 
ice initiate ia Mla iat Knoxville, Tennessee. 
Sockets atid aitcheocs erecta eat eealionsne Ses socanen Iuka, Mississippi. 
i tiie eo eit i eo Chattanooga, Tennessee. 
ta i nce Town Creek, Alabama. 
dite cet sins oe ented coassaiaiias Guntersville, Alabama. 


All of these letters request that supplemental contracts be submitted on 
Standard Form 40, covering all changes in service. In some cases request is 
also made for a list of all service in effect as of a given date. 

Several months ago we replied to several of these letters explaining that 
the contracts referred to were blanket contracts and covered only the rates 
at which telephone service should be rendered. No provision was made in 
such contracts for the quantity of service to be furnished and no supplemental 
contracts were executed covering changes in service. We further explained that 
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detailed information regarding changes in service during a given period would 
be found attached to the voucher covering payment for that period. 

Under date of June 3 and June 6, 1936, we received letters regarding contracts 
TV-123 and TV-202 respectively, in which we were informed that our re- 
plies were unsatisfactory and that it would be necessary for us to furnish 
an executed Standard Form 40 covering each change in service under the 
contracts noted. 

As it is apparent that a great amount of time and effort would be required 
In going through our old files and preparing a Standard Form 40 for each 
change in service on all these completed contracts, we believe it advisable 
to furnish you with a more detailed explanation regarding the procedure 
followed by us on certain of our telephone contracts in the hope that the 
required information may be furnished in some other form acceptable to you 
but less burdensome to the Authority. 

For your information, at the time we were informed that these blanket 
contracts were not acceptable to the General Accounting Office, our proce- 
dures were changed and all original contracts and supplements covering changes 
in service are now handled in accordance with the procedure outlined on the 
reverse side of Standard Form 40, except at certain points where telephone 
systems are owned and maintained by the Authority and a special type of 
contract is used. 

During the fiscal year 1935-1936, blanket contracts for telephone service 
were used by us at points where extensive telephone facilities were required 
by the Authority. Due to the fact that we were a new organization and were 
expanding very rapidly, changes in telephone service were required with great 
frequency. These blanket telephone contracts were therefore prepared in an 
effort to avoid the necessity for preparing a supplemental contract each time 
a change in facilities was required. 

At the time changes in service were required, a form letter was prepared 
by the Chief Clerk at the point covered by the blanket contract, addressed to 
the telephone company, requesting that ‘the facilities in question be installed, 
discontinued, or moved as required. The original of this letter was sent to the 
telephone company, a duplicate forwarded to the general office in Knoxville, 
and a triplicate retained in the files of the Chief Clerk issuing it. 

The copy of this letter which was received in the general office at Knoxville 
was used to check the bill subsequently submitted by the telephone company. 

It will therefore be seen that this form letter serves essentially the same 
purposes as Standard Form 40. Such letters show essentially the same in- 
formation as that contained on a Standard Form 40, and it is possible that 
copies of such letters may be acceptable to you in lieu of the material 
requested. A specimen copy of the letter under discussion is enclosed. 

All of our disbursements for telephone service for a part of the fiscal year 
1934-1935 were audited by field investigators from the General Accounting 
Office who examined these procedures in detail. It is our understanding that 
our method of handling these contracts was accepted as satisfactory by these 
investigations. 

It is therefore requested that you advise us whether or not it will be satis- 
factory for us to submit a statement of all service in effect under each of our 
blanket contracts as of the initial date appearing on each voucher under 
such contracts submitted by us for audit, together with copies of all letters 
authorizing changes in service. This information, we believe, will be sufficient 
to enable you to check the quantity of service paid for on each voucher 
submitted for audit under such contracts. 

Further reference is made to your: letter of December 3, 1986, regarding 
contracts TV-—1475 covering telephone service at Guntersville damsite, Ala- 
bama. From this letter we quote the following: 

“The following quotation appears in the contract: ‘A check will be made by 
the telephone company of the stations and hand sets in use on the twenty- 
eighth day of each month, and rental for the number in use at that date will 
be charged for the entire month.’ 

“You are advised that service installed at the commencement of the contract 
period and any subsequent changes in service are to be reported on Standard 
Form 40, showing date of commencement or discontinuance of such service or 
any change in circuits. Forms 40 on which the installation and changes are 
noted are to be forwarded for filing with the contract.” 

As explained above, form letters are available in our files showing all neces- 
sary detailed information regarding changes in service and effective dates 
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under this contract. As provided in this contract, however, payments made 
by us for telephoné stations and handsets are not based on the actual date 
of such changes in service, but are based on an actual inventory of service 
in effect on the twenty-eighth day of each month. Therefore, charges figured 
on the basis of actual dates of changes in service will not agree with amounts 
actually paid by us. 

Contracts of this type are in effect at various points where the local tele- 
phone system is owned and maintained by the Authority. Under the terms 
of such contracts, all local telephone lines are erected and maintained by the 
Authority and all changes of service are made by the Authority. The tele- 
phone company is reimbursed for the use of such equipment as is required 
by the Authority, including telephone instruments, switchboards, ringing 
machines, ete. The telephone company is also reimbursed for rental on trunk 
lines extending from the Authority’s local exchange to the telephone company’s 
exchange. 

Under the terms of such contracts, the charge for each telephone station 
is only 25 cents as compared with $1.50 as in the case of contract TV-202, for 
instance, which applies to service furnished at Knoxville. Tennessee. Under 
this type of contract, practically the only changes in service which occur are 
in the number of telephone stations connected. The number of switchboards, 
ringing machines, and trunk lines required will remain constant, except in the 
case of a very great increase or decrease in the number of telephone stations. 
Charges for all equipment other than stations and handsets are based on the 
actual period such equipment is in service. 

As the charge for each individual telephone station was small, it was 
considered advisable to base charges under these contracts on a monthly 
inventory rather than on the actual period of time these facilities were used. 
It is true that as a result of the inventory method, an individual payment 
may not agree with the amount due based upon calculation of the actual period 
of service. A telephone instrument installed prior to the twenty-eighth of the 
month will be paid for on the basis of a whole month, even though it may 
have been in use only for a few days. On the other hand, however, no payment 
at all will be made for instruments removed prior to the twenty-eighth of the 
month, even though such instruments may have actually been in service as late 
as the twenty-seventh. It is apparent that over a period of time these dis- 
crepancies will tend to counterbalance each other, and it is our belief that in 
view of the small amount involved in each individual charge that this basis 
of compensation is more economical than a basis of reimbursement which 
would involve the calculation of a number of fractional charges based on 
25 cent items. 

In the case of contracts of this nature, we respectfully request that the basis 
of reimbursement described above be accepted by the General Accounting 
Office. If considered advisable by you, we can furnish a statement of all 
facilities in service as of the initial date covered by vouchers submitted for 
audit, together with copies of letters to the telephone company authorizing 
all changes in service. This material can be used by the General Accounting 
Office to check the number of stations and handsets in service on the twenty- 
eighth of each month. 

If the General Accounting Office is willing to accept the material described 
above in lieu of supplements to our various telephone contracts executed on 
form 40, this office will be relieved of the considerable amount of work involved 
in transferring the information from the letters on which it now appears to 
standard form 40’s as requested by you. 


Since the services under the blanket contracts in question have been 
completed, the use of such contracts discontinued, and all original 
contracts and supplements covering changes in service are now being 
handled in accordance with the procedure outlined on the reverse 
side of standard form no. 40, except at certain points where telephone 
systems are owned and maintained by the Authority, the execution of 
forms 40 for all changes under these completed contracts will not. now 
be required provided the statement to be submitted in lieu thereof 
is complete with reference to all charges for service showing initial 
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and discontinuance dates and rates applicable, each change to be sup- 
ported by copy of form letter authorizing the change, certified by 
the proper administrative officer. Cf. 15 Comp. Gen. 920. 

Referring to the “inventory method” used as a basis for payment 
of rental for stations and hand-sets under contracts where the local 
telephone system is owned and maintained by the Authority, the | 
practice adopted is not in accordance with good accounting procedure 
and will not provide an accurate basis upon which to make an efficient 
audit of the account. The Government should not be called upon to 
pay for services never rendered nor be relieved from paying for 
services that have been rendered, as is the case when payments are 
made on the “inventory” basis. Accordingly, this type of contract 
should be discontinued on and after July 1, 1937, and on and after 
July 1, 1937, all original contracts and supplements should be han- 
dled in accordance with the procedure outlined on the reverse side 
of standard form 40. Payments for service prior to July 1, 1937, 
on the present basis, will not be further objected to, if otherwise cor- 
rect, provided, of course, there be furnished this office a statement of 
all facilities in service as of the initial date covered by vouchers sub- 
mitted for audit, together with copies of letters to the telephone com- 
pany authorizing all changes in service. 

You are advised accordingly. 


(A-86124) 


CLASSIFICATION—FEDERAL HOUSING ADMINISTRATION PERSON- 
NEL—DIFFERING PROCEDURES FOR DISTRICT OF COLUMBIA AND 
FIELD SERVICE PERSONNEL 


The salaries of officers and employees of the Federal Housing Administration 
may be fixed by the Administrator in accordance with the classification 
act for those employed in the District of Columbia, and otherwise for those 
employed in the field service, in view of the statutory authority in section 
1 of the National Housing Act, 48 Stat. 1246, to fix salaries without regard 
to other laws applicable to compensation of officers and employees of the 
United States. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, May 15, 1937: 


Your letter of May 10, 1937, is as follows: 


This Administration is now classifying its positions located in Washington in 
accordance with the provisions of the amended Classification Act, and is paying 
salaries as provided by the schedule in said amended act. 

A survey is now being made to classify positions in the field service. In 
applying a compensation schedule to the field classifications, it will be imprac- 
ticable to pay the salary provided by the compensation schedule of the amended 
Classification Act in all the grades. 

Therefore, we should like to set up our own compensation schedule for posi- 
tions in the field service. There is attached a schedule showing the proposed 
grades and proposed basic salaries to be used in the classification of positions in 
the field service. 
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Under section I of the National Housing Act, the Administrator is authorized 
to appoint such officers and employees as he may find necessary and fix their 
compensation without regard to the provisions of other laws applicable to the 
employment or compensation of officers and employees of the United States. 
This Administration does not regard itself as an emergency agency, and it is 
not operated in whole, or in part, from emergency funds. 

Because of the urgency of the work to be carried on under this proposed plan, 
an early reply is respectfully requested, as to whether this procedure can law- 
‘ fully be set up and employees of this Administration paid in accordance with 
its provisions. 


According to the schedule referred to in your letter the proposed 
grades and basic salary rates to be used in the classification of posi- 
tions in the field service are as follows: 


De asin in dsiaeengeatiniipairniaapaninnegon SD CIO an npctsnecninvednicctleneiaomeyioniniee $3, 200 
IID at si neegsemensondes ew cekstrercnnenn aici Se ee nk ed aL 3,5 

EE endpoint bagien SRE Ee fe ntepee peer ean 8, 800 
SEE ecedcdaiemeyiecdspeiceapaegen eh ee a SE EE 4, 600 
Re esas neces arte-ern-aepecapeenesirtrareoeeee TjGeO TOREMES on eee isin 5, 600 
Ee Si te celled re ep tiie men egerereapigenes 6, 500 
SIT sacetievecnnkepedbvesentnierdiip reitceaaeaireellle I ED Set einiacmrigieianincleiemdgaoinipes 8, 000 
SE pice teecte ss wep teeiid hernias i SE ae el ae Over $9, 000 


Section 1 of the National Housing Act, 48 Stat. 1246, contains the 
following provisions: 

* * * In order to carry out the provisions of this title and titles II and 
IlI, the Administrator may * * * appoint such other officers and em- 
ployees as he may find necessary, and may prescribe their authorities, duties, 
responsibilities, and tenure and fix their compensation, without regard to the 
provisions of other laws applicable to the employment or compensation of 
officers or employees of the United States. The Administrator * * * may 
make such expenditures (including expenditures for personal services * * * 
at the seat of government and elsewhere. * * *) as are necessary to carry 
out the provisions of this title and titles II and III, without regard to any 
other provisions of law governing the expenditure of public funds. All such 
compensation, expenses, and allowances shall be paid out of funds made avail- 
able by this act. 

Under these statutory provisions the Administrator may, but is not 
required to, adopt the provisions of the. classification act, as amended, 
as a basis for fixing the grades and salary rates of the personnel of 
the Federal Housing Administration, in whole or in part. Hence, 
it is within his administrative discretion to adopt the classification 
act procedure and schedule of rates for fixing salary rates of per- 
sonnel employed in the District of Columbia, and to adopt a proced- 
ure and schedule for fixing the salary rates of personnel employed 
in the field service which does not correspond with the procedure 
and schedules applicable under the provisions of the classification 
act, as amended by section 2 of the Brookhart Salary Act of July 3, 
1930, 46 Stat. 1005, relative to the field service. Accordingly, there 
is no legal objection to the adoption of the salary schedule presented 
with your letter for the field service. 

For use in the audit of pay roll accounts there should be filed in 
this office copies of the schedule and the administrative procedure 
for allocating field positions to the several salary grades. 
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(A-85980) 


APPROPRIATIONS AND APPROPRIATION AUTHORIZATIONS DISTIN- 
GUISHED— OBLIGATION OF FUNDS PRIOR TO APPROPRIATION 
MADE 


The mere authorization of an appropriation by act of Congress is not the 
appropriation of public moneys and does not authorize expenditures on 
the faith thereof or the making of contracts obligating the money author- 
ized to be appropriated. 

Loan contracts between prospective borrowers and the Rural Electrification 
Administration obligating fiscal year funds may not be entered into prior 
to appropriation made but there is no objection after appropriation made 
to the execution of such contracts prior to the beginning of the fiscal 
year, notwithstanding the funds are not available for expenditure until the 
beginning of th fiscal year. 


Acting Comptroller General Elliott to the Administrator, Rural Electrification 
Administration, May 17, 1937: 


There has been received your letter of May 3, 1937, as follows: 


In order to insure continuity to the program of the Rural Electrification 
Administration as defined in the Rural Electrification Act of 1936, it will be 
necessary for me to enter into loan contracts with prospective borrowers prior 
to July 1, 1937, obligating funds to be made available in the forthcoming 
fiscal year. I shall appreciate an opinion from you as to my right to execute 
such agreements. You will readily appreciate the necessity for such action, 
as there is necessarily a considerable time lag between the execution of a loan 
contract and the first disbursement of funds thereunder. If loan contracts 
binding funds appropriated for fiscal [year] 1938 could not be executed until 
July 1, 1937, it would mean that no money could be advanced to the borrowers 
until much later, which would result in at least a partial standstill of activity 
during the intervening period. I may say that I do not propose to enter into 
such contracts until the appropriation in question is actually authorized by law. 

I believe that my right to execute such loan agreements as suggested above 
can be justified on two or more grounds. First, the Rural Electrification Act 
contemplates a continuing policy and specifically authorizes the execution of 
loan contracts by the Administrator. Hence, the limitations of sections 2679 
and 3732 of the Revised Statutes would have no application. In this connec- 
tion your attention is directed to a decision of the Comptroller of the Treasury 
appearing in 3 C. T. 437, wherein it was stated: 

“It will be seen that section 3732 limits the power of the Executive Depart- 
ments, in making contracts binding upon the Government, to two cases. First, 
where the contract is expressly authorized by law, and second, where there is 
an appropriation sufficient to cover the amount contracted for. Where the 
power is given to make a contract for the whole project, having in view future 
appropriations, such appropriations made subsequently to the fiscal year in 
which the contract was made, and in pursuance of the contract, could be used 
in paying for the work contemplated by such contract, if the same were so 
drawn as to indicate that such purpose was in contemplation at the time the 
contract was entered into.” 

Furthermore, it has been recognized that appropriations actually authorized 
by law but not as yet available may be obligated by the executive officer 
charged with their expenditure. One of the clearest expressions of this rule 
is found in the decision of the Comptroller General of May 10, 1923, 2 ©. G. 
739. The facts therein involved appear to have been adequately summarized 
in the headnote which reads as follows: 

“The appropriation for paving portions of streets and alleys adjoiming the 
Osage tribal property within the incorporated town of Pawhuska, Okla., being 
embraced within an ordinary appropriation act, is not available for expendi- 
ture prior to July 1, 1923, but contracts obligating that appropriation for pzy- 
ment to be made on or after July 1, 1923, may be entered into at any time 
after the date of the act containing the appropriation, i. e., act of January 
24, 1923, 42 Stat., 1196.” 
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There are to be noted your proposal to enter into loan contracts 
with prospective borrowers prior to July 1, 1937, obligating funds to 
be made available in the fiscal year 1938, and your statement that 
you do not propose to enter into such contract until the appropria- 
tion in question is actually authorized by law. Also, you suggest 
that appropriations actually authorized by law, but not yet avail- 
able, may be obligated by the executive officer charged with their 
expenditure. These statements suggest the possibility of some ad- 
ministrative confusion as to the distinction between an authoriza- 
tion act, and an appropriation act. The Rural Electrification Act 
of 1936 approved May 20, 1936, 49 Stat. 1363, et seq., provides, sec- 
tion 3 (b), that: 

There is hereby authorized to be appropriated, out of any money in the 

Treasury not otherwise appropriated, for the fiscal year ending June 30, 1938, 
and for each of the eight years thereafter, the sum of $40,000,000 for the pur- 
poses of this act as hereinafter provided. 
This provision is an authorization for appropriations not only 
for the fiscal year 1938, but for the 8 succeeding fiscal years, but it is 
not an appropriation of the designated amounts, which must sev- 
erally await further specific acts of Congress actually appropriating 
the specified amounts. 

The mere authorization of an appropriation does not authorize 
expenditures on the faith thereof or the making of contracts obli- 
gating the money authorized to be appropriated. The act of June 
30, 1906, paragraph 9, 34 Stat. 764, United States Code Annotated, 
title 31, section 627, is as follows: 

No act of Congress shall be construed to make an appropriation out of the 
Treasury of the United States, or to authorize the execution of a contract 
involving the payment of money in excess of appropriations made by law, 


unless such act shall in specific terms declare an appropriation to be made or 
that a contract may be executed. 


Clearly said section and section 3732, Revised Statutes, referred to 
in your letter prohibit any undertaking to enter into contracts obli- 
gating Government funds which have not been appropriated at the 
time of such attempted obligation—in the absence of a statute spe- 
cifically so providing, such as the provision in the act of March 5, 
1928, 45 Stat. 162, 177—and no statute not expressly making an ap- 
propriation—no matter how broad its terms—may be so construed. 
Therefore, any undertaking to enter into loan contracts charging 
Government moneys upon the mere authorization of the appropria- 
tion, and prior to the actual appropriation of the money sought to 
be charged would be in contravention of law and unauthorized, and 
you are so advised. 

There is for consideration, however, as you suggest, the clear in- 
tent of the Electrification Act that the program inaugurated there- 
under shall constitute a continuing policy, and the possibility that 
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uncertainty or lack of assurance on the part of prospective bor- 
rowers that they will be able to obtain funds during the coming 
fiscal year will result in retardation of activities contemplated by 
the statute. For that reason, if and when an appropriation of 
moneys for expenditure under the act for the fiscal year 1938 shall 
have been made, even though the funds so appropriated will not be 
available for expenditure until July 1, 1937, there would be no legal 
objection to your entering into otherwise proper loan contracts for 
the said fiscal year prior to the beginning thereof, but, of course, no 
expenditures can be made thereunder prior to July 1, 1987. 2 Comp. 
Gen. 739, cited in your letter. 
Your submission is answered accordingly. 


(A-86047) 


SOCIAL SECURITY—APPLICATIONS FOR PAYMENT—EVIDENCE OF 
APPOINTMENT AS EXECUTOR, ADMINISTRATOR, GUARDIAN, ETC. 


There is no objection to the use of a certificate issued under the seal of, and 
signed by the proper official, of the court, stating the name of the de- 
ceased, or person under disability, the person appointed by the court, his 
legal designation, etc., in lieu of the usual evidence of administration, 
guardianship, etc., in connection with applications by administrators or 
executors of deceased wage earners, or by guardians, committees, or other 
custodians for payments in amounts less than $100 under title II of the 
Social Security Act, 49 Stat. 622, but a similar certificate by Social Se- 
curity Board personnel, based upon personal examination of the court 
records, is not acceptable. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
May 17, 1937: 


Your letter of May 6, 1937, is as follows: 


Application for payments under title II of the Social Security Act may, 
under certain circumstances, be made by administrators or executors of de- 
ceased wage earners, or by the guardian, committee, or other duly appointed 
custodian of a claimant under legal disability. 

Benefit payments are in many instances very small, and the Board desires 
in every way possible to minimize expense of claimants. Where the claim is for 
less than $100, in lieu of a certified copy of letters testamentary, or of adminis- 
tration, or of the order appointing the guardian, committee, or other custodian 
of a claimant, a certificate as to appointment might be used. 

Would it meet your requirements if the Board permitted the use of a certifi- 
cate issued under the seal, and signed by the proper official, of the appointing 
court, stating the name of the deceased, or the person under disability, the 
person appointed by the court, his legal designation as appointee, and that such 
appointment is in force and effect? Further, would a similar certificate by an 
official or employee of the Board, showing that his certificate is based on 
personal examination of the court records, be acceptable? 

It is not requested that there be any modification of any claims forms as 
heretofore approved by you. Any permissive variance suggested by you in 
answer to this inquiry will be reflected only in modification of instructions 
in connection with execution and completion of claims. 


There is no objection to the use of a short form certificate, such as 
that described in the first question of your submission, to support 


payments from public funds to the fiduciary or fiduciaries named in 
1184"—37—64 
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the certificate; but a similar certificate by an official or employee of 
the Board, such as that referred to in the second question of your 
submission, is not such acceptable evidence. 

Your submission is answered accordingly. 


(A-86151) 


PERSONAL SERVICES—EXPERTS—COMPENSATION IN EXCESS OF 
CLASSIFICATION ACT RATES—UNITED STATES MARITIME COM- 
MISSION 


Section 207 of the Merchant Marine Act, approved June 29, 1936, 49 Stat, 1988, 
authorizing the United States Maritime Commission to enter into con- 
tracts, upon behalf of the United States, in the same manner that a private 
corporation may contract within the scope of the authority conferred by its 
charter, does not enlarge its powers with regard to the employment of 
personal services as specifically provided in section 201 (e) of the act, 
and special experts, although appointed without regard to the civil serv- 
ice laws or the Classification Act, as amended, may not, because of the 
prohibition in said section, be paid at a rate in excess of the annual 
salary provided under the Classification Act, as amended—a daily rate 
of $25. 


Acting Comptroller General Elliott to the Chairman, United States Maritime 
Commission, May 18, 1937: 


Your letter of May 11, 1937, is as follows: 


The United States Maritime Commission is confronted with a grave emer- 
gency in discharging its duties under the Merchant Marine Act of 1936, I sbould 
like to relate the circumstances of this grave situation and the action which 
the Commission proposes to take with the hope that we may promptly receive 
from you an indication that the contemplated action and subsequent expendi- 
ture will be recognized as appropriate. 

The situation is as follows: Under title IV of the Merchant Marine Act of 
1936, the Commission is charged with the duty of settling all the rights of the 
parties under the ocean mail contracts and to substitute in whole or in part 
therefor a contract or contracts authorized in titles V and VI of the act. 
At the time the act was passed a substantial period of time remained within 
which this work could be accomplished. Events beyond the control of the 
present Commission have made it necessary that approximately one year’s 
work be consummated in a two months’ period. In this connection, permit me 
to point out that the companies holding ocean mail contracts have filed claims 
for damages in excess of four hundred and fifty million dollars ($450,000,000) 
as a consequence of the cancellation of the ocean mail contracts. The Commis- 
sion itself will assert large claims, in many instances, against these same 
contractors. I am confident that you will agree that this problem alone, in 
view of the short space of time remaining, presents grave difficulties and re- 
quires prompt and efficient action if the public interests is to be adequately 
protected. A careful handling of these negotiations will, in my opinion, save 
the taxpayers large sums of money. An integral part of this immediate prob- 
lem arises in developing the formulae for the operating differential and con- 
struction differential sudsidies under titles V and VI of the Merchant Marine 
Act of 1936. The Commission is directed to arrange for the negotiation of 
contracts for operating differential subsidies to American citizens under cer- 
tain circumstances where an operating subsidy is deemed necessary to meet 
competition of foreign flag ships. By the terms of title IV the existing con- 
tracts for the carriage of the mails made by the Postmaster General pur- 
suant to the Merchant Marine Act of 1928 are terminated as of June 30. 


1937. The statute provides that the operating differential subsidy pursuant to 
title VI shall be a substitution of the rights under the existing mail contracts. 
It thus becomes the obligation of the Commission to arrange for these subsi- 
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dies at the earliest moment practicable. Interwoven with the question of the 
ocean mail contract settlements and development of the operating and con- 
struction differential subsidies is the problem of analyzing the financial back- 
ground and projecting the financial future of the various steamship companies 
operating under the act, 

The Commission is not authorized to approve an application for an operat- 
ing differential subsidy until certain determinations are made. First, that 
the operation of such vessels in the service is required to meet foreign flag 
competition and promote the foreign commerce of the United States; second, 
that the applicant owns or can and will build or purchase appropriate vessels 
necessary to maintain the service; and third, that the applicant possesses the 
ability, experience, and financial resources to conduct the proposed opera- 
tions. This latter requirement, that the Commission determine the financial 
ability of the companies seeking the operating differential subsidy raises fur- 
ther problems for the Commission, in view of the manifest intention of the 
statute. At least one important line now operated under a mail contract is 
under section 77 B of the Bankruptcy Act, and a plan of reorganization has 
been considered by the Court, though no determination has yet been made 
regarding its feasibility. Another line is in serious financial difficulties and 
must rearrange its capital structure if it is to come within the terms of the act. 
Still other companies are, at present, without financial ability to comply with 
the requirements of the act, even though they operate lines which may be de- 
termined to be essential to the maintenance of national defense and the Mer- 
chant Marine prestige of the United States as contemplated by the act. 

Because of these problems, it is essential that the Commission have at its 
disposal for the duration of this grave emergency experts in the fields of cor- 
porate reorganization and recapitalization, who will advise with the Com- 
mission as to the business policy to be adopted, the corporate rearrangement 
to be insisted upon as a condition for the granting of a subsidy, the amount 
and source of new capital, and the kind of securities to be represented thereby 
in these companies which are desirous of securing a subsidy, either operating 
or construction. 

Recognizing the desirability of having this work accomplished by persons 
now in the Government service, the Commission carefully canvassed various 
Government agencies which might have talent of the kind I have indicated, 
but has found no one available who would fulfill these strict requirements. 
Therefore, the Commission has found it necessary to seek the services of cer- 
tain experts who have indicated their willingness to serve on a contractual 
basis and who have already furnished the Commission with invaluable advice 
and counsel on the questions I have indicated, and will be available for con- 
sultation and advice on such others as may arise in connection with the settle- 
ment of the ocean mail contracts and the development of the operating and 
construction differential subsidies. The Commission desires to have available, 
on a per diem basis, the services of Judge John J. Burns, former General 
Counsel of the Securities and Exchange Commission, of Boston, Massachusetts. 
Because of Judge Burns’ unusual skill in legal and financial matters, the Com- 
mission believes that his services are essential to a proper functioning under 
the act. We believe the services of Judge Burns can be negotiated on a con- 
tract basis of fifty dollars ($50.00) per day of actual service. 

The Commission also believes that the services of Archibald R. Graustein, 
Esquire, can be negotiated on the basis of an undertaking by the Commission 
to pay fifty dollars ($50.00) per day of actual service. Mr. Graustein is a 
former partner in the Boston law firm of Ropes, Gray, Boyden, and Perkins 
and is now engaged in private practice in New York. He was formerly chair- 
man of the executive committee of the New England Power Company and 
recently resigned as president and chairman of the board of the International 
Paper and Power Company. 

To assist in this work and to advise the Commission on question of long 
range financial policy, the Commission also desires to engage the services of 
Jay Dunne, Esquire, of New York. Mr. Dunne was formerly a partner in the 
firm of A. G. Becker & Company and is recognized as possessing outstanding 
ability in the field of corporate finance. Mr. Dunne, as in the case of Judge 
Burns, was with the Securities and Exchange Commission when I served as 
its Chairman. We believe the services of Mr. Dunne can be negotiated on the 
basis of an undertaking of thiry-five dollars ($35.00) per day of actual service. 

It is believed that section 207 of the Merchant Marine Act of 1936 empowers 
the Commission to enter into such a contract upon behalf of the United States 
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and that the language of section 201 (e) is not controlling, in view of the fact 
that the contract contemplates services of a specified nature in the relation- 
ship of an independent contractor and that the services shall be of a specialized 
nature, including financial and business advice. 

The Commission believes that through the services of these men, under such 
an arrangement, the settlement reorganization and financial problems arising 
under the act which require immediate attention affecting the Government 
can be thus handled expeditiously, economically, and to the advantage of the 
Government of the United States. Consequently, the Commission respectfully 
requests an expression of opinion that the proposed contracts would be within 
the powers of the Commission to negotiate. The Commisison has no desire to 
avail itself of the services of these men longer than the gravity of this situa- 
tion requires. 

Your early consideration and suggestions in the premises will be deeply 
appreciated. 


Sections 201 (e) and 207 of the Merchant Marine Act approved 
June 29, 1936, 49 Stat. 1986 and 1988, provide: 


(e) Without regard to the civil service laws or the Classification Act of 
1923, as amended, the Commission may appoint and prescribe the duties and 
fix the salaries of a secretary, a director for each of not to exceed five divisions, 
a general counsel, a clerk to each member of the Commission, and not more 
than three assistants, not more than a total of twelve each of naval architects, 
special experts, attorneys, and examiners and not more than two inspectors 
at each shipyard at which vessels are being constructed by it or under its 
supervision. No employee so appointed may receive an annual salary at a rate 
in excess of that provided under the Classification Act of 1923, as amended. 
The Commission may, subject to the provisions of the civil service laws and the 
Classification Act of 1923, as amended, appoint such other officers, engineers, 
inspectors, attorneys, examiners, and other employees as are necessary in the 
execution of its functions: * 










* * * 





* * * 


Sec. 207. The Commission may enter into such contracts, upon behalf of the 
United States, as may, in its discretion, be necessary to carry on the activities 
authorized by this act, in the same manner that a private corporation may 
eontract within the scope of the authority conferred by its charter. All the 
Commission’s financial transactions shall be audited in the General Accounting 
Office according to approved commercial practice as provided in the act of 
March 20, 1922 (42 Stat. 444): Provided, That it shall be recognized that, be- 
eause of the business activities authorized by this act, the accounting officers 
shall allow credit for all expenditures shown to be necessary because of the 
nature of such authorized activities, notwithstanding any existing statutory 
provision to the contrary. The Comptroller General shall report anually or 
oftener to Congress any departure by the Commission from the provisions of 
this act. 


Section 201 (e) provides a complete and exclusive procedure for 
the employment of personal services including a limited number of 
“special experts” and specifically provides that no employee so ap- 
pointed shall receive an annual salary at a rate in excess of that 
provided under the Classification Act of 1923. The maximum annual 
salary of $9,000 provided by the Classification Act reduced to a daily 
rate permits not exceeding $25 per day. 13 Comp. Gen. 167. In 11 
Comp. Gen. 252 it was stated with respect to a similar question: 

Section 2 of the Classification Act of 1923, 42 Stat. 1488, as amended, pro- 
vides that the term “employee” means “any person temporarily or permanently 
in a position” and the term “position” is defined as “a specfic civilian office 
or employment whether occupied or vacant in a department other than the 
following.” The exceptions therein mentioned are not here involved, but it is 


to be noted that no exception is made as to experts in any partcular line of 
business or endeavor, and, therefore, the investigation of the banking conditions 
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in the Virgin Islands and the reporting thereon may not properly be considered 
on any other basis than a personal service to be performed by regular Govern- 
ment employees classified under the classification laws or by the employment 
of such temporary personnel as may be necessary at rates of compensation 
provided by said laws. 6 Comp. Gen. 140, 324, 820. 


This office fully realizes the emergency which now confronts your 
commission, but such emergency would appear to consist primarily 
in the lack of time until the date the mail contracts are terminated 
by law, as the Congress had made what it considered ample provision 
for expert assistance to your commission and in view of the provisions 
of section 201 (e) it must be held that section 207 has no application 
to personal services such as here involved. 

If, as stated in your submission, there are no persons now in the 
Federal service qualified and available for the special services desired, 
and it is not possible to procure experts outside of the Government 
service within the limits authorized by section 201 (e), the matter 
would appear to be for presentation to the Congress, now in session, 
with a view to obtaining specific legislative authority for such em- 
ployment as the Congress may consider desirable or necessary in the 
circumstances. 


(A-85480) 


CONTRACTS—EXCHANGES—USED FOR RECONDITIONED MOTORS— 
VALUE OF USED MOTORS TRADED IN 


Where a used motor is replaced by a reconditioned motor as a substitute for 
reconditioning the used motor, there need not be deposited as a miscellane- 
ous receipt an amount equal to that allowed for the used motor in part 
payment of the reconditioned one—14 Comp. Gen. 796, modified in part— 
but this rule is not for application to the procurement of new motors for 
motor vehicles. 


— Comptroller General Elliott to the Secretary of the Treasury, May 19, 


Your letter of April 14, 1937, is as follows: 


In connection with the repair of Ford automobiles at the automotive repair 
shop of the Procurement Division and throughout the country, a problem has 
arisen as a result of the procedure adopted by the Ford Motor Company and 
your decision A-61183 to the Secretary of the Interior, dated April 26, 1935. 
(14 Comp. Gen. 796). As an example of the difficulty encountered the follow- 
ing case is cited: 

On April 30, 1936, the Procurement Division issued purchase order no. 57320 
to Hill and Tibbitts, Washington, D. C., Ford dealers, as follows: 

“Reconditioned Ford V-8 motor with cast iron heads, exchange at $43.00, 
clutch disc, exchange at $2.45, total $45.45.” 

Under the procedure prescribed in your decision referred to above the 
purchase order should not have stated the net exchange price but the list price 
of the reconditioned motor less the exchange value of the motor removed from 
the car, which would equal $43.00, and a similar statement in connection with 
the clutch dise. However, in this transaction Hill and Tibbetts removed from 
the Ford truck in question a good motor in need of reconditioning and substi- 
tuted for it another motor reconditioned and identical with the one removed, 
the charge of $43.00 representing the cost of removing one motor and the recon- 
ditioning and installation of the other. Obviously, this is not so much a matter 
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of trading.in a part to apply on the purchase price of another as it is a substitute 
to avoid having the car out of service for several weeks to await reconditioning 
and replacement of the original motor. 

It appears decidedly more advantageous to the Government to accept a recon- 
ditioned motor than to require the company to replace the original motor after 
a several weeks’ delay necessary to permit shipment of the motor to the Ford 
plant for reconditioning and return to the dealer. 

It is requested that the decision referred to above be reconsidered with a 
view to such revision as will permit Government agencies to take advantage of 
the convenience of the Ford Motor Company’s plan of furnishing like recondi- 
tioned parts for those in need of reconditioning without the necessity of 
depositing into miscellaneous receipts the value of the parts for which substi- 
tution is made. 

Briefly the contention appears to be that as the original motor 
might have been reconditioned and replaced in the truck with only 
the cost of such reconditioning being charged to the appropriation, 
such appropriation should not be further depleted by charging it 
with the trade-in value of the original motor, as a miscellaneous 
receipt, merely because the more advantageous procedure was fol- 
lowed of trading in the original motor for an identical reconditioned 
motor which could be immediately installed. In practical effect it 
appears that in either event the same repair result is accomplished 
at the same cost. If the original motor is reconditioned and replaced, 
however, the Government loses the use of the vehicle while the work 
is being done, whereas, if an identical reconditioned motor is im- 
mediately substituted, there is involved the trade-in of the old motor, 
and following the general rule applicable to trading in or exchang- 
ing Goverment property, the value of the old motor is required to be 
charged tq the repair appropriation and covered into the Treasury 
as a miscellaneous receipt as for a sale of old property, thus depleting 
the appropriation to that extent in excess of the comparable cost of 
actually reconditioning the original motor. In this connection, it 
appears that under an existing general supply contract, no, TPS- 
12672, dated June 18, 1936, the Ford Motor Co. will deliver a reeon- 
ditioned motor for $108 net if no used motor is given in exchange, 
or for $43, plus freight to and from the nearest factory branch, if a 
used motor is exchanged, thus fixing a trade-in value of $65, less 
freight charges, for the used motor. See 16 Comp. Gen. 782. 

In decision of September 15, 1936, to the Secretary of Agriculture, 
16 Comp. Gen. 241, it was said: 

* * * It may be stated for your information, however, respecting the 
general question raised by your submission, that the long established rule that 
property of the United States may not, in the absence of express statutory 
authority therefor, be exchanged in partial payment for other property unless 
there exists authority to dispose of the property proposed to be exchanged and 
the value thereof be covered into the Treasury as a miscellaneous receipt, is in 
conformity with the provisions of section 3679, Revised Statutes (34 Stat. 48), 
that no department of the Government shall expend in any one fiscal year any 
sum in excess of appropriations made by Congress for that fiscal year; of 
section 3732, Revised Statutes, that no contract or purchase on behalf of the 


United States shall be made unless the same is authorized by law or is under 
an appropriation adequate to its fulfillment; of section 3617, Revised Statutes. 
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that the gross amount of all moneys received from whatever source for the use 
of the United States shall be paid into the Treasury without any abatement or 
reduction “of any description whatever”, and of section 3618, Revised Statutes, 
that all proceeds of sales of old material, condemned stores, supplies, or other 
public property of any kind, with certain stated exceptions, “shall be deposited 
and covered into the Treasury as miscellaneous receipts, on account of ‘proceeds 
of Government property’, and shall not be withdrawn or applied except in 
consequence of a subsequent appropriation made by law.” 

The exchange of old property in partial payment for new property is in effect 
the sale of the old property and the application of its sale price to the pur- 
chase price of the new property and as it is obvious that such procedure 
directly augments the appropriations otherwise made available by the Congress 
for the purposes of the spending agency and thus clearly contravenes the 
statutory provisions cited, such procedure may not be viewed as lawful except 
where it is expressly authorized by statute. * * * 

There can be no doubt as to the soundness of that rule. It has 
been long established and accepted as the law, 5 Comp. Dec. 716; 26 
id. 584; 3 Comp. Gen. 304. When the Congress has seen fit to au- 
thorize an exception it has been covered by specific legislation. See, 
for example, the act of March 4, 1915, 38 Stat. 1161, and Public, No. 
32, approved April 15, 1937. The rule is a salutary one and excep- 
tions contrary to its primary purpose are not permissible. Such rule, 
however, is not clearly applicable to the present situation. There is 
not involved here primarily the exchange of old property toward 
the purchase of new property, but the substitution of a reconditioned 
used motor for a used motor in need of reconditioning. No new 
motor is obtained. In practical effect all that is obtained is the serv- 
ice of reconditioning—assuming that otherwise the value of the re- 
spective motors is equal—and by taking a motor already recondi- 
tioned there is saved the time which would be required to recondition 
the original motor. The cost is the same in either event. The rule 
is to prevent an unauthorized augmenting of appropriations available 
for the purchase of property by applying the trade-in value of old 
property to the purchase price of new property. But here, the origi- 
nal motor could be reconditioned and there would be no question of 
augmenting the appropriation. If by merely substituting a recon- 
ditioned motor the same result is accomplished at the same cost, it 
seems clear that likewise there would be no augmenting of the ap- 
propriation, and, this being so, charging the appropriation with the 
trade-in value also of the original motor and covering the amount 
into the Treasury as a miscellaneous receipt would to that extent 
deplete such appropriation without any corresponding benefit there- 
under. 

In view of the facts stated, it is concluded that where a used motor 
is thus replaced by a reconditioned motor as a substitute for recon- 
ditioning the used motor, only the net cost of such exchange or sub- 
stitution need be charged to the applicable appropriation. It is to 
be understood, of course, that this has no application to the procure- 
ment of new motors, but, for the reasons stated herein, must neces- 
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sarily be restricted to those cases where a reconditioned used motor is 
procured as a direct substitute for a like used motor in need of 
reconditioning. 

Your submission is answered accordingly. 


(A-59705) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—SALARIES AND PER DIEM ALLOWANCE 


The decision in 16 Comp. Gen. 509, as to exchange losses of officers and em- 
ployees traveling, but not stationed, in foreign countries, did not hold that 
from amounts properly identified as salary conversions there must be 
deducted the per diem in lieu of subsistence and exchange loss thereon, 
which would have precluded any exchange loss on salary if it did not 
exceed the per diem allowance of the employee, but held that in order to 
determine what portion of the total amount converted constitutes salary 
for salary exchange loss purposes, there must be deducted from the total 
converted the per diem allowance and exchange loss thereon. 


Acting Comptroller General Elliott to the Secretary of State, May 20, 1937: 

Your letter of May 6, 1937, requests decision upon the question 
presented in the dispatch of April 6, 1937, from the district account- 
ing and disbursing office at Paris, France, as follows: 


1 have the honor to request the good offices of the department in securing 
a clarification from the Comptroller General of a recent decision. 

In the decision dated November 20, 1936, C. G. XVI, p. 510, the last para- 
graph reads: 

“In connection with the computation of loss upon salary payinents con- 
verted for expenditure abroad, there should not be overlooked the requirement 
that there must first be deducted from the amounts converted for expenditure 
the total of any per diem in lieu of subsistence and exchange loss thereon, the 
loss upon salary payments being computed only upon the excess conversion. 
A-74738, October 1, 1936.” 

The syllabus varies the wording somewhat, in saying: 

“Exchange losses on salary payments converted for expenditure abroad by 
officers and employees traveling but not stationed in foreign countries are for 
computation on the basic rate applicable to the country in which the conver- 
sion is actually made and by deducting from amounts so converted the total 
of any per diem in lieu of subsistence and exchange loss thereon, salary 
exchange losses being computed only upon the excess conversion.” 

It is the interpretation of some disbursing offices that the words “the amounts 
converted” in the ruling and in the syllabus relate exclusively to conversions 
of salary, and exclude other amounts converted, and require that currency 
loss be paid only on that part of the salary converted abroad which is in 
excess of the amount of the per diem and the loss thereon. 

For example, a person receiving a salary of $400.00 per month who converts 
this and his per diem of $180.00 per month and exchange loss on per diem of 
$50.00, can only receive exchange loss on $170.00 of his salary: 


Salary 
Less per diem 
Less exchange loss on per diem 


$170.00, amount of salary on which exchange loss is payable. 


This interpretation precludes the payment of any loss on salary in the cases 
of low salaried employees whose salary is less than their per diem, and in 
the case of those of larger salaries forbids the paying of loss on the equivalent 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 1017 


of their per diem and exchange loss thereon, in the case of those converting 
all of their salary and per diem abroad. 

In view of these considerations, that interpretation seems contrary to the 
implications of the Executive order of September 18, 1934, no. 6657. 

It has been the interpretation of this Office, however, that the phrase 
“amounts converted” includes not only salary, but per diem, currency loss, 
and personal checks, and means the total of all amounts converted for expendi- 
ture abroad, and it is from this total that the per diem and loss thereon is to 
be deducted. 


For example, in the case cited above: 
Checks converted abroad: 


1. Salary 
2. Per diem 
3. Loss on per diem 


Total converted 
Deduct : 
1. Per diem 
2. Loss on per diem 


$400.00, amount on which exchange loss is payable. 


This difference of interpretation is causing some embarrassment, and a clari- 
fication is greatly desired. 


In the case of employees traveling, but not stationed, in a foreign 
country, the Executive orders authorize exchange losses only upon 
that portion of the salary shown to have been converted for expendi- 
ture abroad. Accordingly, in order to determine what portion of 
the total amounts shown to have been converted constitutes salary 
there must be deducted from the total conversions, the per diem in 
lieu of subsistence and exchange losses upon the per diem; and only 
the amounts converted in excess of the per diem and exchange losses 
thereon can be considered as the conversion of salary. If the aggre- 
gate amounts shown to have been converted equal or exceed the 
aggregate of the salary plus per diem and exchange losses upon the 
per diem, the exchange loss would be payable upon the entire amount 
of the salary in addition to the exchange losses upon the per diem. 
The decision in 16 Comp. Gen. 509, was not intended to and did not 
hold that from amounts properly identified as salary conversions 
there must be deducted the per diem and exchange loss thereon, 
which would have precluded any exchange loss on salary if it did 
not exceed the per diem allowance of the employee. 


(A-85797) 


COMPENSATION — DOUBLE — SET-OFF OF RETIREMENT ANNUITIES 


Where, after the retirement of a civilian employee, and in the adjudication 
of an application for annuity under the act of May 29, 1930, 46 Stat. 468, 
it is ascertained that during a period of his service he was employed in 
two positions and in receipt of two salaries exceeding, in the aggregate, 
the per annum rate authorized by law for dual employment, there is 
authorized to be withheld from the annuity as payments become due a 
sufficient amount to liquidate the indebtedness. 
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Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, May 20, 1937: 


Your letter of January 11, 1937 (SRR: ELT: SG R-78692), is as 
follows: 


It has been developed during the adjudication of an application for annuity 
on account of total disability under the act of May 29, 1930, Claim No. R—78692, 
in the case of Daniel J. Breslin, that he was employed and paid by both the 
Treasury Department, Bureau of Internal Revenue, and the Department of 
Commerce, Bureau of the Census, as follows: 


‘Treasury Commerce 
Period 
Rate— Amount Rate— Amount 
3/20/20 to 6/26/20_...__-- $1, 200 p. a $323. 32 | $3. 50 p. d $323. 65 
4/5/26 to 7/28/26_......-- 1, 800 p. a. 570. 00 4. 00 p. d. 460. 00 
3/19/28 to 5/31/28_...._-- 1, 860 p.a 372. 00 5. 00 p. d 370. 00 
0 EE ee 1, 265. 32 1, 153. 65 


Inasmuch as the receipt of the two salaries exceeded the annual rate of 
$2,000, it appears that Mr. Breslin is indebted to the United States in the 
amount of $1,153.65. 

It is requested that the inclosed reports of salary payments be verified 
and instructions issued for a transfer of the amount of overpayment from 
the amount otherwise due Mr. Breslin as annuity. 

The records of this office corroborate the statement in your letter 
regarding the dual employment of Mr. Breslin. 

Section 6 of the act of March 10, 1916, 39 Stat. 120, as amended 
by the act of August 29, 1916, 39 Stat. 582, provides as follows: 

That unless otherwise specifically authorized by law no money appropriated 
by this or any other act shall be available for payment fo any person recciv- 
ing more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum * * *. 

In applying this statute it is the per annum rate that governs and 
not the total amount received during the period of dual employment. 
As the combined rate for the entire period here involved exceeds 
the rate of $2,000 per annum, payment of salary in one of the posi- 
tions was in contravention of the quoted statute. Pursuant to the 
settled rule in such cases it will be presumed the former employee 
would have elected to retain the salary at the higher rate. 8 Comp. 
Gen. 261. Accordingly, there is due the United States from the 
former employee the total amount of $1,153.65 received in the posi- 
tion under the Bureau of the Census, Department of Commerce, 
during the period of dual employment. 

It is well settled that an amount due the United States may be 
withheld from an amount otherwise due claimant from the United 
States. 1 Comp. Gen. 605; 16 ‘d. 161; John F. L. O’Leary v. United 
States, 82 Ct. Cls. 305. 
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Accordingly, there should be withheld from the annuity of the 
applicant as the payments become due a sufficient amount to liqui- 
date the indebtedness. The proper disbursing authority should 
be instructed to draw checks to the order of the Treasurer of the 
United States in the full amount of the monthly payments until 
the total indebtedness is collected, $323.65 to be deposited to the 
credit of the appropriation “Expenses of the 14th Decennial Census, 
1920-22”; $348 to the credit of the appropriation “Collecting Sta- 
tistics, Bureau of the Census, 1926”; $112 to the credit of the 
appropriation “Collecting Statistics, Bureau of the Census, 1926-27” ; 
and $370 to the credit of the appropriation “Collecting Statistics, 
Bureau of the Census, 1928.” 


(A-86297) 


SOCIAL SECURITY BOARD—PREPARATION OF NATIONAL NAME INDEX 
BY LABOR-SAVING DEVICES UNDER NEGOTIATED CONTRACT 


In view of the authority contained in the appropriation act of June 22, 1936, 
49 Stat. 1606, for wage records for the Social Security Board, there is 
no objection to the entering into a negotiated contract, at a saving over 
the cost of manual work which would otherwise be involved, with the 
only concern reported to hava equipment which will efficiently and 
economically perform the services necessary to the preparation of an 
urgently needed national index of employees’ names and under which 
title to one of the machines used will pass to the Government, provided 
the contract period is not in excess of that specified generally in the 
appropriation. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, May 
20, 1937: 


There has been received your letter of May 15, 1937, as follows: 


There is forwarded herewith, for advance opinion prior to award a copy 
of proposed Contract SS-547 with Better Packages, Inc., of Shelton, Connecti- 
cut, covering final steps in the preparation of a national index of some 
28,000,000 names, which must be set up by June 30, 1937, so that the Social 
Security Board may take over that portion of the old-age benefits program 
which has been and will be conducted by the Post Office Department up to 
July 1, 1937. For the most part, initial registration of employees under the 
Social Security Act was through local post offices, and preliminary inquiries 
from employees regarding account numbers, duplicate cards, and similar 
matters have continued under their direction. Early termination of this 
temporary arrangement means that the Board must prepare to continue and 
amplify this service without interruption, and at the same time, answer 
employers’ inquiries regarding employees who have left their service. 

In connection with this program, a master index is a necessity. To set 
this up, the master cards which have been punched for each individual 
registered under the Social Security Act, will be mechanically sorted in 
alphabetical order and then used as control cards in electric tabulating 
machines to print names and index data upon “Flexoline” strips (similar 
to item 54—F-2325-e of the General Schedule of Supplies), These strips, 
which are originally assembled in 7-inch scored sheets, have been made into 
rolls 30 feet long for uniform feeding into the tabulating machines, and 
before final insertion in the steel file panels, must be sufficiently separated 
from one anotber to permit ready interfiling of new strips at later dates, 
thus permitting indefinite expansion of the list, 
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The contract under discussion contemplates separation of the strips after 
printing, arranging them in groups of approximately 42 each, and final 
insertion of the individual groups in the panels—retaining their original 
alphabetic sequence throughout the process. Manual performance of the various 
steps involved would be unwise and expensive, in view of the recent develop- 
ment of efficient equipment that will perform this service in the shortest 
possible time and with the highest degree of accuracy. 

Recent advertising and solicitation of prospective manufacturers by the 
Treasury Department on their proposal no. 8465-SP-4-19, as provided in 
section 3709, Revised Statutes, and an independent investigation by the Social 
Security Board along the same lines, have definitely established the fact that, 
at the present time, there exists but one machine, newly developed and manu- 
factured by Better Packages, Inc., which has applied for patents, that will 
efficiently and economically perform this function. 

While direct purchase of the equipment cannot be made for reasons stated in 
a letter from the Procurement Division, Treasury Department dated May §8, 
arrangements must be made to complete the task of slitting and inserting the 
28,000,000 flexoline name strips into panels on or before June 30. Performance 
of this task by the proposed contractor with the use of equipment in his 
possession not only will assure completion of the job within the required time 
but will effect a substantial saving of money to the Government. The only 
alternative would be to perform the task by manual methods involving the 
services of a considerable number of employees and a much larger expenditure 
of funds. Estimates based upon tests made in our Baltimore offices, which 
fairly reflect actual working conditions, indicate the cost of doing the job 
manually would be $1.67 per thousand, while the rate proposed by the con- 
tractor is $1.00 per thousand. The total cost for manual operation would 
amount to $46,760, while the amount of the proposed contract is $28,000, 
effecting a net saving of $18,760 and insuring performance of the work by 
Jnly 1, 1937, which would not be assured by manual operation except through 
the employment of a large number of temporary employees or the diversion 
of existing employees from other urgent work. 

Under the terms of the contract, it also will be noted that a complete single 
unit of any equipment employed will become the property of the Government 
upon completion of the contract, thus being available for further use when 
needed. 


It appears that pursuant to request of the Social Security Board 
the Treasury Department Procurement Division advertised April 
9, 1937, for bids to be opened April 19, 1937, for equipment to sepa- 
rate, rearrange and insert “Flexoline” strips in panels as stated in 
the specifications and that only one bid was received. Such bid was 
submitted by Better Packages, Inc., at $15,000 for delivery of the 
equipment—informally reported to consist of three machines. By 
letter of May 8, 1937, the Treasury Department Procurement 
Division notified the Social Security Board that an analysis 
of the bid and inspection of the equipment proposed to be 
furnished by the sole bidder led to the conclusion that the price 
quoted was unreasonably high and necessitated rejection of the bid. 
It was stated that the production of equipment adequately designed 
and fabricated to meet the heavy duty to which the machine would 
be subjected would require considerable time, possibly several 
months. Thereupon the Social Security Board appears to have 
entered into negotiations with Better Packages, Inc., to use its 
machines in the preparation of the national index required to be set 
up by June 30, 1937, with an arrangement that upon conclusion of 
the work one of the machines should become the property of the 
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United States—it being reported that after the index had been set 
up one machine would be sufficient for the present to keep the index 
current. 

It is understood informally that it is proposed to charge the 
appropriation contained in the act of June 22, 1936, 49 Stat, 1606, 
for wage records, etc., with the expenditures incidental to the pro- 
posed contract with Better Packages, Inc. Said appropriation for 
collecting and recording initial basic data concerning employers and 
employees authorized certain expenditures for office appliances and 
labor-saving devices and services in the District of Columbia, or 
elsewhere, and: 


* * * not to exceed $250,000 for the employment of persons or organiza- 
tions by contract or otherwise in the District of Columbia and elsewhere for 
special accounting, statistical, and mechanical services determined necessary 
by the Board, without regard to section 3709 of the Revised Statutes (U. S. C., 
title 41, sec. 5) and the provisions of laws applicable to the employment and 
compensation of officers and employees of the United States, but such sum of 
$250,000 shall not be available for any contract for a period of service exceed- 
ing six months; and miscellaneous items, including those for public instruction 
and information deemed necessary by the Board, $12,400,000 to remain avail- 
able until June 30, 1937; Provided, That section 3709 of the Revised Statutes 
(U. 8. C., title 41, sec. 5) shall not be construed to apply to any purchase of 
supplies or equipment for the Board when the aggregate amount involved 
does not exceed the sum of $300. 


In view of the terms of the act of June 22, 1936, the facts reported 
in your letter of May 15, 1937, and the estimated saving of the 
difference between $46,760 required for clerks to do the work 
manually and $28,000 for which Better Packages, Inc., proposed to 
do the work and deliver to the Government at the conclusion thereof 
title to one of the machines, this office is not required to object to 
the proposed contract with Better Packages, Inc., provided it does 
not run for a period in excess of 6 months, 

The papers transmitted with your letter are returned. 


(A-86269) 


FEDERAL EXCISE TAXES NOT INCLUDED IN BID PRICE—ARTICLE 
USED IN MANUFACTURE BY GOVERNMENT CONTRACTOR—ISSU- 
ANCE OF TAX EXEMPTION CERTIFICATES 


Where trucks of one manufacturer are used as component parts in the manu- 
facture of truck shovels by a Government contractor, his alleged failure— 
not brought to attention until after award—to include in his bid price 
the Federal excise tax applicable to, and paid by him, on the trucks, does 
not justify the furnishing of a tax exemption certificate. 


Ao Penge General Elliott to the Secretary of Agriculture, May 21, 


There has been received your letter May 13, 1937, with inclosure, 
as follows: 


During the latter part of last year, the Quick-Way Truck Shovel Company 
of Denver, Colorado, furnished this Department with eight truck shovels 
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mounted on Coleman trucks, under Forest Service purchase order Number 
W-336-F. 

Inasmuch as these units were considered as substantially shovels rather 
than trucks, the usual tax data sheet was not attached to the invitation to 
bid. Therefore, in submitting their bid, no mention was made as to whether 
or not Federal excise tax was included. 

It is our understanding that the Quick-Way Company purchases the trucks 
on which the shovels are mounted, from the Coleman Company and that 
these trucks are subject to Federal excise tax. Therefore, in billing the 
Quick-Way Company for these units, the Coleman Company apparently in- 
cludes the amount of the tax. However, the affidavit attached indicates that 
in billing the Government, the Quick-Way Company excluded the tax appli- 
cable on the trucks. Therefore, in order that the Coleman Company may be 
relieved of this tax and the Quick-Way Company given credit by them, the 
Quick-Way Company requests that tax exemption certificates be issued. This 
office is not certain whether the truck shovel, as such, is subject to a Federal 
excise tax; that is, whether or not we can issue an exemption certificate for 
the part of the unit which is subject to tax. Further, we wish to be advised, 
if an exemption certificate is in order on this point, would the fact that the 
original bid made no mention of exclusion of tax now preclude their being 
furnished with certificates. 

With reference to the first point raised in your submission, there is 
no doubt that the excise tax attached to the sale of the trucks upon 
which the shovels were mounted, and since the revenue act and 
Treasury Decisions Nos, 4604 and 4605, November 12, 1935, pro- 
hibit tax-free sales by a manufacturer to others than those excepted 
by the statute, doubtless, as you state, the Coleman Co. included the 
amount of the tax in its sale price of the trucks to the Quick-Way 
Truck Shovel Co. 

However, the trucks were not sold by the Coleman Co. to the 
Quick-Way Truck Shovel Co. for resale to the United States as 
trucks, and were not sold to the Government as such. They were 
purchased by the Quick-Way Co. for use as component parts in the 
manufacture of truck shovels, of which the Quick-Way Co. is the 
maker, and the finished articles purchased by the United States 
were not articles identical with those-sold by the Coleman Co. to 
the Quick-Way Truck Shovel Co. 

Section 620 of the Revenue Act of June 6, 1932, 47 Stat. 267, as 
amended by the act of June 16, 1933, 48 Stat. 255, and the act of 
August 30, 1935, 49 Stat. 1025, provides that no tax shall be imposed 
under title IV of the act with respect to the sale of any article “for 
use by the vendee as material in the manufacture or production of, 
or as a component part of, an article enumerated in this title.” 
Since truck shovels are not enumerated in said title, this provision 
would not serve to relieve the sale from Coleman to Quick-Way from 
the tax. 

The cited section provides, also, that no tax shall be imposed with 
respect to the sale of an article for the exclusive use of the United 
States, etc., and section 621 (a) (3) A of the act as amended August 
30, 1935, provides that a credit or refund of the tax may be allowed 


to a manufacturer, producer, or importer of an article when such 
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article has been resold by any person for the exclusive use of the 
United States. It appears plain that the resale contemplated by the 
statute is the resale of the article as manufactured by the producer, 
and that the provision is not applicable where an article is sold by 
one manufacturer to another for use as a component part of a prod- 
uct manufactured by him and sold to the Government in its com- 
pleted form. 

It would appear, therefore, that the sale of the trucks by the Cole- 
man Co, to the Quick-Way Truck Shovel Co. and the subsequent 
sale of truck shovels by the Quick-Way Co. to the Government did 
not constitute such a transaction as to entitle the Quick-Way Truck 
Shovel Co. to be furnished a tax-exemption certificate. 

If the bidder, under a misapprehension of the law, or for any 
other cause, failed to include the full purchase price of the trucks 
in the computation of its bid on the truck shovels, it would con- 
stitute no more than a mistake in its bid, and in this instance ap- 
parently was not alleged until after award, if not completion, of 
the contract. It is an established rule that relief for unilateral 
mistake may not be granted under such circumstances. 

The conclusion reached renders detailed consideration of the sec- 
ond question raised by you unnecessary. However, your attention 
is directed to decision of May 26, 1936, 15 Comp. Gen. 1030, wherein 
it was stated : 

* * * Where an otherwise acceptable low bid is received from a bidder 
not a manufacturer, producer, or importer, no inquiry as to inclusion or ex- 
clusion of the tax is necessary, because in the absence of an affirmative 
showing to the contrary, it may be assumed that the prices bid by such dealer 
include the tax as a part of the bid price and no certificate should be issued 


to the contractor for the purpose of obtaining exemption from, or refund of, 
the excise tax. 


While the Quick-Way Truck Shovel Co. is not shown to be a 
dealer in Coleman trucks, a similar rule would be applicable. That 
is to say, that since the bidder submitted a flat price on the truck 
shovels without reference to any excise tax, such bid price was 
presumed to include all elements of cost and profit. The price bid 
was accepted upon such basis and became the contract price. The 
contractor could not thereafter be permitted to alter the contract price 
in any way to the direct or indirect detriment of the United States. 
If, in any instance, prices submitted contemplate refund, credit or 
draw-back of any description, the fact should affirmatively appear 
upon the face of the bid when submitted. Hence, the failure of 
the Quick-Way Truck Shovel Co. to show affirmatively at the time 
the bid was submitted that taxes were excluded, would preclude the 
furnishing of an exemption certificate at this time, even if the con- 
tractor might otherwise be entitled thereto. 
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BRIDGES—TOLLS—RURAL LETTER CARRIERS IN PERFORMANCE OF 
OFFICIAL DUTIES 


The General Bridge Act of March 23, 1906, 34 Stat. 84, relieving the Govern- 
ment of toll charges for the transportation of its mails, troops, and 
munitions of war where the approaches to the bridges are free public 
highways, having been made expressly applicable by the act of June 27, 
1930, 46 Stat. 821, to bridges constructed prior thereto under acts specifically 
reserving to the Congress the right to alter, amend, or repeal same, agree- 
ments with bridge companies for the use of such bridges, for a stipulated 
yearly consideration, by rural letter carriers in the performance of their 
official duties, expressly made subject to United States statutes, Post Office 
Department regulations, and termination at any time, create no legal 
obligation, and should be canceled. 


Acting Comptroller General Elliott to the Postmaster General, May 24, 1937: 

Under the terms of an offer made August 19, 1915, the Dubuque & 
Wisconsin Bridge Co., in consideration of the payment of $60 per 
annum, proposed to permit the use of its bridge spanning the 
Mississippi River at Dubuque, Iowa, by rural letter carrier no. 2 in 
the performance of his official duties during the time toll was col- 
lected from all other patrons, it being understood that said rate 
did not exceed the lowest rates charged any portion of the public. 
The proposal of the bridge company on the recommendation of the 
postmaster at Dubuque, Iowa, appears to have been accepted October 
9, 1915. 

Under the terms of an offer made January 20, 1917, the Louisa & 
Fort Gay Bridge Co., in consideration of payment of $40 per annum, 
proposed to permit the use of its bridge across the Levisa Fork of 
the Big Sandy River at Louisa, Ky., by rural letter carrier no. 2 
in the performance of his official duties during the time toll is 
collected from all other patrons, it being understood that said rate 
did not exceed the lowest rates charged any portion of the public. 
The proposal of the bridge company on the recommendation of the 
postmaster at Louisa, Ky., appears to have been accepted March 17, 
1917. The proposals in both cases were expressly made subject to 
all provisions of the statutes of the United States and regulations 
of the Post Office Department applicable thereto and to termination 
or change in use or service by the Postmaster General at any time. 

Vouchers are before this office for $15 and $10, respectively, in 
favor of the Dubuque & Wisconsin Bridge Co. and the Louisa & 
Fort Gay Bridge Co., representing toll charges under the aforemen- 
tioned agreements for the quarter ended December 31, 1936, and in 
the consideration of the propriety of paying these items, the ques- 
tion has arisen whether pertinent statutory enactments authorize 
payment by the United States of charges for transmission of its 
mails over the said bridges in excess of the rate per mile paid for the 
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transmission over any railroad, street railway, or public highway 
leading to said bridges. 

The Chief of Engineers, War Department, reported that the 
bridge of the Dubuque & Wisconsin Bridge Co. across the Missis- 
sippi River at Dubuque, Iowa, was constructed under authority of 
an act of Congress approved March 6, 1900, 31 Stat. 41, and the 
bridge of the Louisa & Fort Gay Bridge Co. across the Levisa Fork 
of the Big Sandy River at Louisa, Ky., was authorized by an act 
of Congress approved March 3, 1905, 33 Stat. 1015. 


Sections 5 and 6 of the act of March 6, 1900, 31 Stat. 41, 42, 
provide: 


Sec. 5. That the bridge built under this act and subject to its limitations 
shall be a lawful structure, and shall be known and recognized as a post 
route, and it shall enjoy the rights and privileges of other post-roads of the 
United States, and equal privileges in the use of said bridge shall be granted 
to all telegraph and telephone companies; and the United States shall have the 
right of way across said bridge and its approaches for postal-telegraph 
purposes. 


Sec. 6. That the right to alter, amend, or repeal this act is hereby expressly 
reserved. 


Sections 4 and 6 of the act of March 3, 1905, 33 Stat. 1015 
provide: ; 


Sec. 4. That the bridge constructed, maintained, and operated under this 
act, and according to its limitations, shall be a lawful structure, and shall 
be recognized and known as a post route, and no higher charge shall be made 
for the transportation over the same and over the approaches thereto of the 
mails, troops, and munitions of war of the United States than is charged for 
like services for the general public; and the United States shall have the right 
of way for postal-telegraph and telephone purposes over said bridge and 
approaches; and equal privileges in the use of said bridge and approaches 
shall be granted to all telegraph and telephone companies; and if said bridge 
shall be constructed as a railroad bridge all railroad companies desiring the 
use thereof shall have and be entitled to equal rights and privileges relative to 
the passage of trains and cars over the same and over the approaches thereto, 
upon payment of a reasonable compensation for such use, and in case of dis- 
agreement between the parties in regard to the compensation to be paid or the 
conditions to be observed, all matters at issue shall be determined by the 
Secretary of War. 


* * * * * * * 


Sec. 6. That the right to alter, amend, or repeal this act is hereby expressly 
reserved. 


Section 17 of the act of June 10, 1930, 46 Stat. 552, provides: 


In the case of bridges heretofore authorized by acts of Congress specifi- 
cally reserving to Congress the right to subsequently regulate tolls on such 
bridges, such bridges shall, in respect of the regulation of all tolls, be subject 
to the provisions of the act entitled “An Act to prameaee the construction of 
bridges over navigable waters”, approved March 23, 1: 


The act of June 27, 1930, chapter 640, 46 Stat. 821, provides: 


That any bridge authorized, prior to March 23, 1906, by act of Congress 
specifically reserving to Congress the right to alter, amend, or repeal such 
act, shall, in respect of the regulation of all tolls, be subject to the provisions 
of the act entitled “An Act to regulate the construction of bridges over navi- 
gable waters”, approved March 23, 1906 


Sec. 2. The right to alter, amend, or repeal this act is hereby expressly 
reserved. 


1184™—37——65 
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Sections 2 and 4 of the General Bridge Act of March 23, 1906, 34 
Stat. 84, 86, provide: 
Sec. 2. That any bridge built in accordance with the provisions of this act 
shall be a lawful structure and shall be recognized and known as a post route, 
upon which no higher charge shall be made for the transmission over the same 
of the mails, the troops, and the munitions of war of the United States than 
the rate per mile paid for the transportation over any railroad, street railway, 
or public highway leading to said bridge; and the United States shall have the 
right to construct, maintain, and repair, without any charge therefor, tele- 
graph and telephone lines across and upon said bridge and its approaches; and 
equal privileges in the use of said bridge and its approaches shall be granted 
to all telegraph and telephone companies. 
» * * » * * * 


Sec, 4. * * * If tolls shall be charged for the transit over any bridge 
constructed under the provisions of this act, of engines, cars, street cars, wagons, 
carriages, vehicles, animals, foot passengers, or other passengers, such tolls 
shall be reasonable and just, and the Secretary of War may, at any time, 
and from time to time, prescribe the reasonable rates of toll for such transit 
over such bridge, and the rates so prescribed shall be the legal rates and shall 
be the rates demanded and received for such transit. 


In A-75335, dated October 26, 1936, published 16 Comp. Gen. 
427, there was considered in connection with an asserted obligation 
of the United States to pay toll charges for movement of its troops 
over the Mid-Hudson Bridge at Poughkeepsie, N. Y., the history of 
the legislation relative to the regulation and construction of bridges 
over navigable waters under the constitutional authority of the 
Congress to regulate commerce with foreign nations and among 
the several States, and in giving proper effect to section 2 of the act 
of March 23, 1906, it was held that the United States is not required 
to pay toll charges for the movement of its mails, troops, and muni- 
tions of war over bridges constructed under authority of that act. 

As reported by the Chief of Engineers, the particular bridges 
owned and operated by the Dubuque & Wisconsin Bridge Co., and 
the Louisa & Fort Gay Bridge Co. were constructed prior to enact- 
ment of the General Bridge Act of March 23, 1906, and standing 
alone the toll provisions of that act may not properly be given retro- 
active application, but the act of June 27, 1930, in express language 
subjected bridges authorized prior to March 23, 1906 (where the 
prior authorizing act specifically reserved to the Congress the right 
to alter, amend, or repeal such act), to the provisions of the act of 
March 23, 1906, in respect of the regulation of all toll charges, and 
since the right to alter, amend, or repeal the acts of March 6, 1900, 
and March 3, 1905, was expressly reserved by the United States, 
the restrictions contained in section 2 of the General Bridge Act 
relieving the Government of toll charges for the transportation of 
its mails, troops, and munitions of war where the approaches leading 
to the bridges are free public highways, are applicable to the same 
extent as though the aforesaid acts of March 6, 1900, and March 3, 
1905, had on June 27, 1930, been expressly amended by addition 
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thereto of the pertinent provisions of the General Bridge Act of 
March 23, 1906, respecting the regulations of all tolls. 

Inasmuch as there exists no legal requirement that the Govern- 
ment pay toll charges for the transmission of its mails over the 
bridges in question at least since enactment of the act of June 27, 
1930, the agreements hereinbefore referred to can create no such 
obligation. Accordingly, payments under the agreements for the 
quarter ended December 31, 1936, are not authorized and steps should 
be taken to terminate the contracts of October 9, 1915, and March 
17, 1917. 


(A-84815) 


TRANSPORTATION — LAND-GRANT DEDUCTIONS— THROUGH RATES 
WITH INTERMEDIATE TRANSIT POINTS 


Where tariffs designate through rates from original shipping points to ulti- 
mate destinations with transit privileges at intermediate points at which 
United States acquires property, land-grant-aided carriers may not receive 
in excess of 50 percent of the proportionate parts of the rates or charges 
they would in effect collect from commercial shippers for the transporta- 
tion over the land-grant-aided portions of their railroads beyond the 
transit points. 


Acting Comptroller General Elliott to the Freight Auditor, the Atchison, 
Topeka & Santa Fe Railway Co., May 24, 1937: 

Your letters of January 26, 1937 (G-17833; G-17835), request 
review of settlements T—10917414 and T-10917614, dated January 19, 
1937, which disallowed claims of the Atchison, Topeka & Santa Fe 
Railway Co. for transportion of oats from Topeka, Kans., to Salina, 
Kans., and from Wichita, Kans., to St. John, Kans., under bills of 
lading A-808517, A-808515, respectively, March 6-5, 1935. 

The United States bought the oats shipped to Salina under bill 
of lading A-808517 at Topeka, the vendor furnishing “transit ton- 
nage” of oats shipped from Kincaid, Kans., to Topeka. Under the 
provisions of Atchison, Topeka & Santa Fe Railway Co. tariff 
I. C. C. No. 12246, the inbound movement to Topeka would be 
“waybilled” thereto at the rate from Kincaid to Topeka but if 
reshipment was made from Topeka the applicable through rate to 
the ultimate destination (Salina here) would be that from Kincaid 
thereto in effect as of date of shipment from Kincaid; and the ship- 
ment from Topeka would be “rebilled” therefrom at the “differ- 
ence between the rate applied origin [Kincaid] to transit station 
| Topeka] and the through rate [from Kincaid to Salina].” 

The rate from Kincaid to Topeka apparently was 22.5 cents per 
100 pounds, being a combination of rates of 11.5 cents and 11 cents 
to and beyond Kansas City, Mo. The contemporaneous applicable 
through rate from Kincaid to Salina apparently was 27.5 cents being 
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a combination of the 11.5-cent rate to Kansas City and a 16-cent 
rate from Kansas City to Salina. Thus the shipment from Topeka 
to Salina would be “rebilled” at 5 cents per 100 pounds. 

The carrier claimed (bill 17833) $18.53 on the basis of 5 cents per 
100 pounds less deduction for land-grant aid to the carrier’s railroad 
between Topeka and Salina. G. F. Allen, chief disbursing officer, 
paid $10.18 on voucher 95820 July 19, 1935, computed as by appor- 
tioning to and beyond Topeka on mileage prorate basis the revenue 
which would accrue from the 16-cent factor from Kansas City to 
Salina and deducting from the Topeka-Salina proportion the ap- 
propriate percentage for land-grant aid. On this basis of the 
revenue per 100 pounds which would be received by the carrier for 
a like commercial shipment 28.1 percent (or 4.496 cents) would 
accrue from Kansas City to Topeka and 71.9 percent (or 11.504 
cents) would accrue from Topeka to Salina. The percentage of 
deduction for land-grant aid between Topeka and Salina being 25.75, 
there would be a difference of approximately 1.675 cents between 
deductions based on the intransit balance (5 cents) of the Kansas 
City-Salina rate at which the shipment would be “rebilled” from 
Topeka and the proportionate part of the Kansas City-Salina rate 
which would accrue for the service from Topeka to Salina. The 
shipment weighed 49,920 pounds and the difference in dollars und 
cents would be $8.36 or approximately the difference between the 
amount ($18.53) claimed by the carrier on bill 17833 and the amount 
($10.18) paid by the disbursing officer on voucher 95820. 

The carrier claimed the difference of $8.35 urging— 

* * * This shipment was not the property of the Government at point of 
origin and did not become their property until purchased * * * at Topeka 
* * * The through rate was 27% cents of this 2244 cents had been paid in 


by a party other than the Government. There remained therefore 5 cents a 
ewt. upon which was applied the applicable land grant. * * * 


The claim for $8.85 was disallowed by settlement T-—1091741,. 

The United States bought the oats shipped to St. John under bill 
of lading A-808515 at Witchita, the vendor furnishing “transit ton- 
nage” of oats shipped from New Salem, Kans., to Wichita. The 
rate from New Salem to Wichita was 9.5 cents per 100 pounds and 
the contemporaneous applicable through rate from New Salem to 
St. John was 16 cents. Thus the shipment from Wichita to St. John 
would be “rebilled” at 6.5 cents per 100 pounds. 

The carrier claimed (bill 17835) $26.71 on the basis of 6.5 cents 
per 100 pounds less deduction for land-grant aid to the carrier’s rail- 
road between Wichita and St. John. The chief disbursing officer 
paid $23.29 on voucher 95821, July 19, 1935, computed as by appor- 
tioning to and beyond Wichita on mileage prorate basis, the revenue 
which would accrue from the 16-cent rate and deducting from the 
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Wichita-St. John proportion the appropriate percentage for land- 
grant aid. On this basis of the revenue per 100 pounds which would 
be received by the carrier for a like commercial shipment 30.5 per- 
cent (or 4.88 cents) would accrue from New Salem to Wichita and 
69.5 percent (or 11.12 cents) would accrue from Wichita to St. John. 
The percentage of deduction between Wichita and St. John being 
15.289 there would be a difference of approximately 0.706 cent be- 
tween deductions based on the intransit balance (6.5 cents) of the 
16-cent through rate at which the shipment would be “rebilled” from 
Wichita to St. John and the proportionate part of the 16-cent rate 
which would accrue for the service from Wichita to St. John. The 
shipment weighed 48,500 pounds and the difference in dollars and 
cents would be $3.42 or the difference between the amount ($26.71) 
claimed by the carrier on bill 17835 and the amount ($23.29) paid 
on voucher 95821. The carrier claimed the difference of $3.42 
urging— 

This shipment * * * was transported into the Milling Point, Wichita, 
Kans. on commercial bill of lading. These oats were not the property of the 
Government until purchase at Wichita * * *. The remainder of the 16¢ 


through rate after paid in is deducted leaves 61%4¢ and is subject to the usual 
land grant deduction * * * 


The claim for $3.42 was disallowed by settlement T-10917614. 

The requests for review of the two settlements are similar in tenor 
and do not embody anything pertinent not set forth hereinbefore. 
The carrier makes further claim for $8.35 and $3.42 for the respective 
services. 

The carrier’s railroad beyond Topeka to Salina and beyond 
Wichita to St. John was constructed in part by the aid of land grants 
upon condition that the aided lines— 

* * * shall be and remain public highways, for the use of the Government 
of the United States, free from all toll or other charge upon the transportation 
of any property or troops of the United States. (Act of March 3, 1863, 12 Stat. 
772 (773), chapter 98, section 3.) 

In Atchison, Topeka & Santa Fe Railroad Co. v. United States, 
93 U. S. 442, the Supreme Court of the United States said— 

* * * When this right of the use of the road is granted “free from all toll 
or other charge for transportation of any property or troops of the United 
States”, it only means that the Government shall not be subject to any toll for 
such use of the road. * 
and in the Land-Grant Railroad case (Atchison, Topeka & Santa Fe 
Railroad Co. v. The United States), 15 Ct. Cls. 126, the court said 
(p. 139)— 


The claimants are entitled to recover, * * * exactly and only what they 
collect from the public for the same kind and extent of service. The Govern- 
ment is entitled to no favor, and, on the other hand, is not to be subjected to 
wrong. Its statutory contract with the claimants * * * obliges it to 
pay * * * at the claimants’ ordinary tariff rates, through or local, as the 
hauling may be through or local, less so much of the same as are collected for 
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and applicable to the portion of the claimants’ property which the defendants 
are entitled to use without charge. * * 


and (p. 148)— 


* * * Congress has practically agreed that * * * 50 per cent of its 


gross earnings is a fair compensation to the company for the actual cost of 
transportation and such part of the profits upon transportation as are earned 
by the company out of the Government. We have, therefore, felt ourselves jus- 


tified in finding as a fact that 50 per cent of gross earnings is such a proper 
compensation. 


Concerning this the court said in Northern Pacific Railway Co. v. 
The United States, 72 Ct. Cls. 568— 

In Atchison, Topeka & Santa Fe R. R. Co. v. United States, 15 Ct. Cls. 126. 
this court had before it the question of the “fair compensation * * * for 
the actual cost of transportation and such part of the profits upon transporta- 
tion as are earned” on Army business by a land- “er ant carrier organized under 
section 3 of the act of March 3, 1863 (12 Stat. 772, 773) * * *. This court 
* * * fixed such fair compensation at 50 per cent of rates charged the public. 
While this decision applied specifically to Army transportation, it has been 
applied in practice apparently to transportation of property of the United 
States regardless of the particular Government department or establishment 
appearing as the shipping agent. 

And by the act of June 7, 1924 (43 Stat. 477 (486)), it is pro- 
vided— 

That hereafter payment shall be made at such rates as the Secretary of War 
shall deem just and reasonable and shall not exceed 50 percentum of the full 
amount of compensation, computed on the basis of the tariff or lower special 
rates for like transportation performed for the public at large, for the trans- 
portation of property or troops of the United States over any railroad which 
under land-grant acts was aided in its construction by a grant of land on 
condition that said railroad shall be and remain a public highway for the use 
of the United States, and for which adjustment of compensation is required 
in accordance with decisions of the Supreme Court construing such land-grant 
acts, * * * and such payment shall be accepted as in full for all demands 
for such service. 

It seems clear therefore that the carrier here is required to furnish 
this transportation over the land-grant aided portions of its rail- 
road free of any charge for the use thereof; and that for such trans- 
portation over such aided portions of its railroad the carrier is 
entitled to receive only 50 percent of the carrier’s gross earnings 
based on rates, through or local, as the hauling is through or local, 
charged the public at large for like transportation. 

In the instant case, as the tariffs naming the through rates from 
Kincaid and New Salem authorized the transit service at Topeka and 
Wichita, those rates would be applicable for the entire movements 
from Kincaid to Salina and from New Salem to St. John and such 
movements must be regarded as through movements. Simonds- 
Shields-Lonsdale Grain Co. v. Atchison, Topeka & Santa Fe Railway 
Co. et al., 219 I. C. C. 415. And although the carrier would collect 
from the consignees, if these were commercial shipments, only 
cents per 100 pounds and 6.5 cents per 100 pounds, respectively, it 
seems that this would not be the measure of compensation to the 
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carrier for the services beyond Topeka and Wichita, but merely pro- 
tection of the through rates to which the shipments would be entitled. 
The collection by the carrier at Topeka and Wichita of the 22.5 
cents and 9.5 cents rates likewise would not be the measure of the 
compensation for the services from Kincaid to Topeka and from New 
Salem to Wichita, being apparently only for the protection by the 
carriers of the rates from Kincaid to Topeka and from New Salem to 
Wichita to which they would be entitled in event the material was 
disposed of locally at Topeka and Wichita without further transpor- 
tation therefrom. 

The movements being through to Salina and St. John, however, 
and the specific Kansas City-Salina and New Salem-St. John rates 
of 16 cents accruing to the Atchison, Topeka & Santa Fe Railway Co., 
this aided carrier would in effect collect $79.87 and $77.60 on like 
commercial shipments for its services and part of these stated 
amounts would be for service over the land-grant aided railroad in 
the ratio of land-grant aided mileage to through mileage in the car- 
rier’s railroad from Kansas City to Salina and from New Salem to 
St. John. Upon this record no good reason appears why the aided 
carrier should receive for the transportation here concerned in excess 
of 50 percent of the proportionate parts of the rates or charges it 
would in effect collect from a commercial shipper for the use of and 
transportation over the land-grant aided portion of its railroad. It 
does not appear that any given proportion of the amounts of $79.87 
and $77.60 would accrue for service over any given part of the car- 
rier’s railroad from Kansas City to Salina and from New Salem to 
St. John, respectively, and it seems, therefore, the stated amounts are 
as for mileage prorata distribution over the entire distances. The 
earrier’s railroad from Kansas City to Salina via Topeka being 
231.66 miles in length and 85.26 miles thereof (beyond Topeka to 
Neva), being constructed with the aid of land grants, the propor- 
tionate collection from a commercial shipper for service over the 
aided railroad would be $29.39 (36.8 percent of $79.87) and 50 per- 
cent thereof $14.695. Subtracting this last amount from $79.87 and 
adding to the remainder $57.41 apparently collected by the carrier 
for that part of the service from Kincaid to Kansas City results in 
a total amount of $122.585. The carrier apparently collected $112.32 
(49,920 pounds at 22.5 cents per 100 pounds) at Topeka, and was 
paid $10.18 on voucher 95820 making carrier’s total compensation 
$122.50 or $8.35 less than total amount collected at Topeka and 
claimed as from Topeka to Salina. 

The carrier’s railroad from New Salem via Wichita and Newton 
to St. John being 155 miles in length and approximately 33.08 miles 
thereof (beyond Newton to Hutchinson) being constructed with aid 
of land grants the proportionate collection from a commercial 
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shipper for service over the aided railroad would be $16.56 (21.342 
percent of $77.60) and 50 percent thereof $8.28. Subtracting this 
last amount from $77.60 leaves $69.32. The carrier apparently col- 
lected $46.08 (48,500 pounds at 9.5 cents per 100 pounds) at Wichita, 
and was paid $23.29 on voucher 95821 making carrier’s total compen- 
sation $69.37 or $3.42 less than the total amount collected at Wichita 
and claimed as from Wichita to St. John. 

It does not appear that the settlements should be modified as urged 
by the carrier and, accordingly, the claims for $8.35 and $3.42 are 
disallowed. 


(A-85406) 


RESPONSIBILITY FOR ERRONEOUS PAYMENTS—RELIEF ACT OF 
AUGUST 23, 1912—ARMY DISBURSING OFFICERS 


The act of August 23, 1912, 37 Stat. 375, relieves only disbursing clerks in 
the executive departments at Washington, D. C., of the responsibility for 
erroneous payments made on statements of fact certified to by the proper 
administrative officer, and not disbursing officers of the Army. 


Acting Comptroller General Elliott to Maj. Charles Lewis, United States Army, 
May 25, 1937: 

There is for consideration your request dated January 29, 1937, 
transmitted to this office by fourth indorsement of the chief of finance 
dated March 6, 1937, for review of disallowances involving vouchers 
in your June 1936 account at Fort Benjamin Harrison, Ind., as 
follows: 


Voucher Payee Amount 
Se a ara cats Scinigpestpenienncisomaiephaniapntans $104. 85 
pt ae ER REST Cee ee gee eee eee ET, 10. 72 

Be I a  hntleapeed 887.17 

Se Pre TUTE TI iirc penpainhitininioesaterengen 21.10 


It appears that payment in each case was disallowed, on the basis 
of a report of investigators of this office, for the reason that the 
supplies shown on the invoices supporting the vouchers were not 
actually delivered but were substituted for by other supplies. The 
facts are set forth in letter to the Secretary of War October 7, 1936, 
A-51624, and list attached thereto. 

With your request for review you have submitted correspondence 
with the sales officer, Fort Benjamin Harrison, Ind., in which it is 
admitted that the vouchers did not list correctly the items received 
from dealers. Second indorsement of January 18, 1937, thereof, 
concludes as follows: 


4. In all of the above mentioned cases, there was no intent to fraudulently 
conceal any purchase made by me, as all items were authorized sales articles 
and would have been approved, if they had been entered on the receiving report 
and purchase order. No effort was made to conceal the fact that items, not 
appearing on the original receiving report and purchase order, had actually 
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been received by me as evidenced by the fact that the original delivery slips 
from the dealers are on file at the post commissary, available for inspection at 
any time, showing the actual supplies delivered and further the records show 
that the actual article delivered was charged out to the organizations on charge 
sales slips, (QMC form 385), under their proper nomenclature. No effort was 
made to influence the dealer on the manner of submitting his invoices other 
than to furnish him with a confirmation copy of the purchase order, from 
which the invoices were apparently made. In no instance did the Government 
suffer any monetary loss nor did I or any member of the commissary force 
or the purchasing branch of the Quartermaster Corps receive any benefits there- 
from. The combining of several items, of equal money value under one heading, 
was done to facilitate the bookkeeping and to minimize as much as possible the 
clerical work involved in operating the post commissary, which necessarily 
had to function with very limited experienced personnel, in conducting a busi- 
ness of between thirty-five and fifty thousand dollars monthly, and for no 
other reason. The irregular practice, outlined above, has been thoroughly 
investigated by the post commander and orders issued that same will be 
discontinued at once and Army Regulations strictly complied with. As a 
result of the above investigation and orders I immediately took steps to correct 
all irregular practices in the post commissary. 


Fourth indorsement of the Chief of Finance, dated March 6, 1937, 
is, in part, as follows: 


2. In this connection it is noted that the disallowances in question were based 
upon information that the vouchers were improperly certified and approved, in 
that the supplies shown were not actually delivered, but other supplies were 
substituted therefor. However, the disbursing officer states, in inclosed letter 
dated January 2, 1937, that, as the invoices and receiving reports were in 
agreement with the purchase orders as to the supplies ordered, the alleged 
substitution was unknown to the disbursing officer and the accounts were 
vouchered under subparagraph 1 c, AR 35-1040, and payments made in the 
usual manner. It accordingly appears that the disbursing officer is entitled 
to credit for the disallowed payments under the principle set forth in decision, 
A-82990, dated February 10, 1987, which quoted the syllabus of decision dated 
May 25, 1925, 4 Comp. Gen. 991, to the following effect: 

“Under the act of August 23, 1912, 37 Stat. 375, disbursing officers are re- 
quired to make only such examination of vouchers as may be necessary to 
ascertain whether they represent legal claims against the United States. 
Credit will accordingly be allowed in the accounts of disbursing officers for il- 
legal payments made on vouchers properly certified and approved by adminis- 
trative officers and containing nothing on the face thereof that would put the 
disbursing officer on notice that payments thereon would be illegal.” 


The act of August 23, 1912, 37 Stat. 375, considered in 4 Comp. 
Gen. 991, cited above, was involved in decision of July 27, 1935, 
A-62469, in which it was held, quoting the syllabus: 


The act of August 23, 1912, 37 Stat. 375, is not applicable to disbursing 
officers of the Army. 


In that decision there was considered the request of a disbursing 
officer for relief under paragraph 3, AR 35-180. In the course of 
the decision there appears the following: 


Paragraph 3, Army Regulations 35-180, referred by you, had its origin in 
decision of the Comptroller of the Treasury, 25 Comp., Dec. 437. 

The syllabus, in part, of this decision is as follows: 

“Disbursing officers are not responsible for the correctness of statements of 
fact appearing on pay rolls of which they can have no knowledge but which 
are certified to by the proper administrative officers; they are, however, respon- 
sible for the correct application of laws and regulations to the statement of 
facts certified, and for the sufficiency of the facts stated.” 

On page 439, of the decision quotation is made from 20 Comp. Dec. 859, 
wherein reference is made to the following provision appearing in the Legis- 
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lative, Executive, and Judicial Appropriation Act of August 2: 
Stat. 375: 

“Hereafter the administrative eXamination of all public accounts prelimi- 
nary to their audit by the accounting oflicers of the Treasury, shall be as 
contemplated by the so-called Dockery Act, approved July thirty-lirst, eighteen 
hundred and ninety-four, and all vouchers and pay roils shall be prepared 
and examined by and through the administrative heads of divisions and 
bureaus in the executive departments and not by the disbursing clerks of said 
departments, except those vouchers heretofore prepared outside of Washing- 
ton may continue to be so prepared and the disbursing officers shall make 
only such examination of vouchers as may be necessary to ascertain whether 
they represent legal claims against the United States.” 

Accordingly, the disallowance may not be removed on the basis of the 
cited regulation. 


» 1912, 32 


As the language of the act of August 23, 1912, supra, plainly 
imports, it is only the disbursing clerks in the executive depart- 
ments at Washington, D. C., who are relieved of responsibility for 
erroneous payments made on statements of fact certified to by the 
proper administrative officer. 

It is noted that you were also the certifying officer on the vouch- 
ers here involved. 

However, by letter of February 9, 1937, in reply to letter of 
October 7, 1936, A-51624, the Secretary of War reported that— 

* * * T have caused an investigation to be made and find that the irregu- 


larities mentioned in your letter actually occurred. 


I find that, although regulations were violated, no financial loss to the 
Government was occasioned by these irregularities. 


” * * * * * * 

Proper remedial action has been taken to insure full compliance with exist- 
ing regulations in the future. 

In view of the report of the Secretary of War in the above 
cited letter of February 9, 1937, credit for the payments made on 
the vouchers involved, if otherwise correct, will be allowed in the 
next settlement of your disbursing accounts. 





(A-86198) 


LIENS—PURCHASE OR DISCHARGE—PRIVATE PROPERTY ASSIGNED 
TO FEDERAL HOUSING ADMINISTRATION 
Federal Housing Administration funds are not available for the purchase or 
discharge of prior liens upon real or personal property acquired by assign- 
ment from lending institutions upon payment to such institutions of 
insurance on defaulted obligations so secured. 


Acting Comptroller General Elliott to the Administrator, Federal Housing Ad- 
ministration, May 25, 1937: 


There has been received your letter of May 11, 1937, as follows: 


In carrying out the provisions of title I of the National Housing Act, as 
amended, the Federal Housing Administrator from time to time. becomes 
the holder of liens upon real or personal property, such as mortgages, chattel 
mortgages, deeds of trust, and similar security devices given to secure ad- 
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vances made by lending institutions insured pursuant to the provisions of 
the act. Title to such security becomes vested in the Administrator upon 
payment by him of insurance as to defaulted secured obligations and the 
simultaneous assignment to him of the security taken by the lending institu- 
tion. In many instances, the security so held by the Administrator repre- 
sents a junior lien, such as a second mortgage or a judgment secured subse- 
quent to the recording of a first mortgage, mechanic’s lien and the like, in 
favor of other parties. : : 

In order to protect the security held by the Administrator, it may become 
desirable to purchase or otherwise discharge such prior liens. ; 

Section 1 of title I of the National Housing Act, as amended, reads in part 
as follows: : 

“The Administrator * * * may make such expenditures * * * as 
are necessary to carry out the provisions of this title and titles IT and III, 
without regard to any other provisions of law governing the expenditure of 
public funds * * *” 

An expression of your opinion is requested as to whether, under the above- 
quoted section of the National Housing Act or otherwise, the Administrator 
is authorized to make disbursements for the purpose of protecting liens 
in such situations as have been outlined in this letter. 

pig : . ai 

The quoted provision of section 1 of title I of the National 

Housing Act, 48 Stat. 1246, has reference to the administration 

S ? 

of the act and has no application to the question presented here. 
in the last sentence of said section 1, the expenditures referred to 
therein are classified as “compensation, expenses, and allowances.” 
The operations authorized by said section 1 are set out in sections 
2 and 3 of title I. Other operations are provided for in titles IT 
and III. 

While by the act of April 3, 1936, 49 Stat. 1187, 1188, the ad- 
ministrator is given the power, under regulations to be approved 
by the Secretary of the Treasury, to assign, sell, or otherwise dis- 
pose of any evidence of debt, contract, claim, property, or security 
assigned to or held by him and to collect all obligations assigned 
to or held by him in connection with operations under title I of 
the act, a careful examination of the provisions of the National 
Housing Act and its amendments has failed to disclose any provi- 
sion of law authorizing in express terms or by necessary implication 
the purchase or discharge of prior liens in order to protect inferior 
liens which may have become the property of the Federal Housing 
Administration as a result of authorized insurance, loans, or ad- 
vances. In the absence of specific statutory authority therefor ap- 
propriated funds may not be disbursed for the purpose of protecting 
liens in such situations as those outlined in your letter. The Con- 
gress having made no such provision for protecting junior liens— 
which protection, in most instances, would serve only to postpone 
eventual loss—it would appear that the funds made available to 
the administration may not be used for such purchase or discharge 
of the prior liens. 


The question presented is answered in the negative. 
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(A-86332) 


TRANSPORTATION, LODGING, AND SUBSISTENCE OF PATIENTS FOR 
DISEASE STUDY—USE OF GOVERNMENT TRANSPORTATION AND 
MEAL REQUESTS—REIMBURSEMENT OF MARINE HOSPITAL WHERE 
LODGED 


The expenses of transportation of patients and their lodging and subsistence 
while required for an investigation at Washington D. C., by the Public 
Health Service of the etiology of trachoma, under authority conferred 
by section 603 (a) of the Social Security Act, 49 Stat. 635, including 
expenses of attendants when necessary, may be paid from the appropriation 
for “Diseases and Sanitation Investigations’, 49 Stat. 1841, and the 
Marine Hospital at which hospitalized for this purpose may be reim- 
bursed for all expenses so incurred, but all Government transportation 
and meal requests furnished these patients should be duly filled out and 
signed by the proper official before delivery to them. 


a sp nenenee General Elliott to the Secretary of the Treasury, May 25, 


Your letter of May 13, 1937, is as follows: 


The Public Health Service is planning to undertake an investigation of 
the etiology of trachoma, an infectious disease. The work will be carried on 
at the National Institute of Health, Washington, D. C., and will necessitate 
the presence in Washington from time to time of humans who have the 
disease. 

It is proposed that selected patients be moved to the U. S. Marine Hospital, 
Baltimore, Maryland, probably from the trachoma hospitals at Richmond, 
Kentucky, and Rolla, Missouri, institutions maintained by the States with the 
assistance of funds allotted pursuant to section 602 of the Social Security 
Act, 49 Stat. 634 (U. S. C. title 42, sec. 802). From Baltimore they would 
come, or be brought, to the National Institute of Health during the day 
as needed, returning to the hospital the same day. The study could prob- 
ably be carried out with ten or twelve cases, preferably one or two at a 
time. It would not be necessary for patients to remain in the hospital at 
Baltimore more than two or three days. 

Since the presence of the patients at the National Institute of Healtn 
would be necessary, it is assumed there would be no objection to detailing 
a Government employee as their escort and reimbursing such employee for 
expenses necessarily incurred for the traveling expenses and subsistence of 
the patients. 

However, most, if not all, of the patients would be able to travel unattended. 
Would it be permissible to issue them transportation and meal requests to 
cover their transportation and subsistence expenses, and, in addition, reim- 
burse them for such other necessary incidental expense as might be incurred 
by ‘them? In cases where it might not be practicable to furnish either 
transportation or meal requests, can reimbursement be made to the patients 
for such expenses? 

The Marine Hospital, Baltimore, Maryland, is maintained by the appropria- 
tion “Pay of Personnel and Maintenance of Hospitals”, 49 Stat. 1839. The 
investigation will be financed by the appropriation “Diseases and Sanitation 
Investigations”, 49 Stat. 1841. Should the former be reimbursed by the latter 
for the care of the patients? If so, may such reimbursement be made at the 
per diem rate of $3.75, established as the amount to be reimbursed any Federal 
ugency hospitalizing patients of any other Federal agency? In connection with 
the question of reimbursement, it should be noted that in bringing the patients to 
Washington during the day it would probably be necessary for the Public Health 
Service to furnish, or the patients to obtain for themselves, one or more meals. 


The appropriation for “Diseases and Sanitation Investigations”, act 
of June 23, 1936, 49 Stat. 1841, provides: 


Diseases and sanitation investigations: For carrying out the provisions of 
section 603 of the Social Security Act, approved August 14, 1935, and section 1 
of the act of August 14, 1912, including rent and personnel and other services in 
the District of Columbia and elsewhere and items otherwise properly chargeable 
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to the appropriations for printing and binding, stationery, and miscellaneous and 
contingent expenses for the Treasury Department, the provisions of section 6, act 
of August 23, 1912 (U.S. C., title 31, sec. 669), to the contrary notwithstanding, 
the packing, crating, drayage, and transportation of the personal effects of com- 
missioned officers, scientific personnel, pharmacists, and nurses of the Public 
Health Service upon permanent change of station, and including the purchase 
(not to exceed $5,000), exchange, maintenance, repair, and operation of 
passenger-carrying automobiles for official use in field work, $1,820,00v., 


Section 603 (a) of the Social Security Act, 49 Stat. 635, provides: 


There is hereby authorized to be appropriated for each fiscal year, beginning 
with the fiscal year ending June 30, 1936, the sum of $2,000,000 for expenditure 
by the Public Health Service for investigation of disease and problems of 
sanitation (including the printing and binding of the findings of such investi- 
zations), and for the pay and allowances and traveling expenses of personnel 
of the Public Health Service, including commissioned officers, engaged in such 
investigations or detailed to cooperate with the health authorities of any State 
in carrying out the purposes specified in section 601: Provided, That no per- 
sonnel of the Public Health Service shall be detailed to cooperate with the health 
authorities of any State except at the request of the proper authorities of such 
State. 


The expenses of transportation of the selected patients and their 
lodging and subsistence while required for the purposes of the inves- 
tigation, including expenses of attendants when necessary, would 
appear to be properly payable from the appropriation for Diseases 
and Sanitation Investigations, supra. 

The appropriation for “Pay of Personnel and Maintenance of Hos- 
pitals”, 49 Stat. 1839, specifically provides: 


* * * Provided further, That no part of this sum shall be used for the 
cuarantine service, the prevei.iicu of epidemics, or scientific work of the 
character provided for under the appropriations which follow. 

In view of this proviso, it will be necessary to reimburse the 
United States Marine Hospital for all expenses incurred by it for the 
lodging and care of the selected patients if their presence in the 
hospital is primarily for the purposes of that investigation. 

This office would not be required to object to furnishing the trans- 
portation and meals to the selected patients by the use of transpor- 
tation and meal requests but all such requests should be duly filled 
out and signed by the proper official before delivery to the patient. 


(A-49009), (A-86305) 


CONTRACTS—CERTIFICATES—DOMESTIC ORIGIN OF ARTICLES 
INVOLVED 


The procedure of filing with a contract a certificate of the contractor as to 
the domestic origin of deliveries thereunder, without a showing that each 
delivery as actually made conformed with the terms of the act of March 
3, 1933, 47 Stat. 1520, is not a compliance with said act, and may not be 
approved. 


Acting Comptroller General Elliott to the Secretary of War, May 26, 1937: 
There has been received your letter of May 14, 1937, as follows: 


Reference is made to subparagraph 6a, AR 5-340, dated August 10, 1936, 
as amended by section T, Procurement Circular No. 20, dated October 26, 1936, 
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relative to the furnishing by vendors of certificates in regard to domestic pro- 
duction when supplies are purchased in the open market or under contracts 
providing for deliveries from time to time on call, such subparagraph reading 
as follows: 

“a. Certificate by vendor in open-market purchases or calls on contractor.— 
When supplies are purchased in the open market or under contracts providing 
for deliveries from time to time on call, a certificate as follows must be made 
by the vendor and filed with the voucher covering such purchase. The certifi- 
cate may be furnished as a separate document or may be placed on the invoice 
or voucher. (See par. 5b.) This certificate need not be filed with the voucher 
if such a certificate has been separately furnished to the General Accounting 
Office as a part of the procuring instrument or otherwise.” 

In this connection, there is inclosed copy of a letter from the Audit Division, 
yeneral Accounting Office, to the Chief of Finance, dated May 27, 1932, reading 
in part as follows: 

“When purchases are under contracts made by the War Department and 
there has been a satisfactory showing that the articles to be furnished there- 
under are of domestic growth, production or manufacture, no further showing 
to that effect is necessary in connection with vouchers making payments 
thereunder.” 

There is also inclosed copy of circular letter (Finance No. 71), Office, 
Chief of Engineers, dated May 19, 1983, quoting a letter from the General 
Accounting Office, dated March 21, 1933, reading in part as follows: 

“* * * jit should be pointed out for your information that a certificate 
from the payee, regarding the domestic growth, production, or manufacture 
of the articles furnished, is required to be filed with each individual voucher ; 
for such a certificate, filed with the contract alone, affords no assurance that 
the articles actually furnished were of domestic growth, production, or 
manufacture.” 

In view of the fact that the regulations of the War Department require 
every bid to be accompanied by a certificate of domestic growth, production, 
or manufacture, and since a copy of all such bids is either furnished your 
office with the resultant contract or is attached to the voucher, it would appear 
that a separate certificate would not be necessary except in those cases where 
a certificate has not already been furnished your office. Therefore, your 
approval of the existing instructions contained in AR 5-340, as amended by 
Procurement Circular No. 20, War Department, 1936, is requested. 


It is a mandatory responsibility of the administrative officers to 
comply with the terms of the act of March 3, 1933, 47 Stat. 1520, 
1521, in the making of purchases as such compliance is a condition 
precedent to charging appropriated moneys with the amount of such 
purchases. Necessarily it must be shown in connection with the 
audit and settlement of the accounts that the purchases were so made 
and the rule stated in General Accounting Office letter of March 21, 
1933, is to be applied rather than the rule stated in General Account- 
ing Office letter of May 27, 1932, which was before the approval of 
the said act of March 3, 1933. Obviously the contractor might file 
the certificate or other evidence with the contract that he intended 
to conform to the terms of the act of March 3, 1933, in the perform- 
ance of the contract, but the actual deliveries made might not be 
in accordance with the terms of said act. 

There has been considerable correspondence between this Office 
and various vendors with respect to uniform terms of certificates, and 
it appears that many of the contractors have prepared rubber stamp 
certificates for use on invoices for particular deliveries under con- 
tracts. This Office properly may not approve the procedure stated 
in subparagraph 6a, AR 5-340, dated August 10, 1986, as amended 
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by section 1, Procurement Circular No. 20, dated October 26, 1936, 
which would permit the filing with the contract of a certificate as 
to the domestic origin of deliveries to be made under the contract 
without a showing that each delivery as actually made thereunder 
conformed with the terms of said act. 





(A-84992) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—PERMANENT 
AND TEMPORARY EMPLOYEES—FRACTIONAL MONTHS AND YEARS, 
AND SATURDAYS, SUNDAYS, AND HOLIDAYS 


The annual leave act of March 14, 1986, 49 Stat. 1161, being silent as to Sun- 
days and holidays in the granting of 24 days’ annual leave for each month 
of service for temporary employees in contradistinction to the 26 days 
each calendar year, “exclusive of Sundays and holidays” for permanent 
employees, such days intervening in a period of annual! leave of absence 
with pay should be included in computing the 24% days to which temporary 
employees are entitled for each month of service if paid on an annual 
basis for every day in the year. 16 Comp. Gen. 934, affirmed. 

Temporary employees—but not permanent employees—paid on anu annual basis 
for every day in the year, absent with leave all of a Saturday are charge- 
able with 1 day’s annual leave, but no charge is required for Sunday 
where return to duty is at the opening hour of business on Monday. 

Under the annual leave act of March 14, 1936, 49 Stat. 1161, leave of permanent 
employees may be prorated for a fractional year or month of service, but 
leave for temporary employees may be computed only on the basis of a 
full month’s service. 

The granting of leave under the annual leave act of March 14, 1936, 49 Stat. 
1161, is not for determination upon the basis of the measure of compen- 
sation—piece work, per annum, per diem, ete.—but upon the tenure of 
employment, that is, permanent or temporary as defined by section 14 of 
the uniform annual leave regulations. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 26, 
1937: 


Your letter of May 17, 1937, is as follows: 


Reference is made to Decision A-—84992, dated April 16. In this decision you 
quote section 14 of the Uniform Annual Leave Regulations as follows: 

“* * * For leave purposes, persons who are appointed for definite periods 
of time not exceeding six months shall be considered temporary employees.” 

In the antepenultimate paragraph of your decision you point out that the leave 
regulations promulgated pursuant to statute have the force and effect of law. 
It is stated “These employees (temporary) are entitled to two and one-half 
days’ annual leave, inclusive of Sundays and holidays, for each full month of 
service.” 

It is recognized that the law as to regular employees contains the expression 
“exclusive of Sundays and holidays” and did not repeat this exclusion as to 
the temporary employees’ leave. However, section 11 of the President's leave 
regulations, which you have indicated were promulgated pursuant to statute 
and have the force and effect of law, states that employees shall be charged 
with annual leave only for absence on their work days and no distinction 
is made between permanent employees and temporary employees. In view 
of this indication that the regulations do not contemplate charging of Sundays 
and holidays against any class of annual leave, your reconsideration of this 
point is desired. 

If decision that leave for temporary employees is inclusive of Sundays and 
holidays is affirmed, further decision is desired whether leave to temporary 
employees on Saturdays when standing alone (i. e., when leave is not taken 
on the following Monday), will be considered a full day or four hours. It 
is assumed that the Sunday in this illustration would not be charged as leave. 

This decision also states that persons employed temporarily for indefinite 
periods, even though considered temporary for other purposes, are to be classed 
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as permanent for leave purposes and are entitled to two and one-sixth days 
annual leave “for each full month of service.” The expression in quotations 
is used also in connection with the two and one-half days leave for temporary 
exployees. Decision is desired whether in both these cases fractional months 
must be omitted in computing the leave earned; for example, if an employee 
has worked two and one-half months is it required that leave be computed 
for two months only? 


Section 19, paragraph (f) (5) of the annual leave regulations excepts from 
the leave privileges “employees engaged temporarily for less than a month 
on a piece-price basis”, a fair inference being that temporary employees for 
less than a month on other than piece-price basis are allowed leave privileges. 
If leave may be computed for a fraction of a month in a period exceeding 
a full month, may leave be allowed a temporary employee not on a piece-price 
basis when the total service is less than a full month? 

The decision of which reconsideration is requested involved tem- 
porary employees who are paid on an annual basis for every day in 
the year and it is assumed that your submission relates only to 
that class. 

The annual leave act of March 14, 1936, 49 Stat. 1161, provides 
that employees coming within the purview of the act, except tem- 
porary employees “shall be entitled to 26 days’ annual leave with 
pay each calendar year, exclusive of Sundays and holidays”, and 
that “temporary employees, except temporary employees engaged on 
construction work at hourly rates, shall be entitled to 214 days’ leave 
for each month of service.” Thus the statute specifically requires 
that Sundays and holidays shall be excluded in computing the 26 
days’ annual leave of absence granted to permanent employees, but 
is silent as to Sundays and holidays in computing the 214 days’ 
annual leave for each month of gervice granted to temporary 
employees. 

In construing all leave statutes in the past, the decisions of the 
accounting officers of the United States and the opinions of the 
Attorney General have consistently held that unless a statute specifi- 
cally excluded Sundays and holidays such days are to be included 
in computing the leave period of employees who are paid on an 
annual basis for every day of the year. The leave acts of March 
3, 1883, 22 Stat. 563; March 3, 1893, 27 Stat. 715; March 15, 1898, 30 
Stat. 316; and July 7, 1898, 30 Stat. 653, applicable to employees in 
the executive departments, did not specifically exclude Sundays and 
holidays from the 30-day period of annual or sick leave author- 
ized to be allowed the employees in any 1 year. Notwithstanding 
certain opinions of the Attorney General expressing the view that 
Sundays and holidays should be included in computing the period 
of annual or sick leave under the cited statutes, the practice in this 
regard in the several departments and establishments was not uni- 
form. In decision of February 1, 1899, 5 Comp. Dec. 486-444, the 
Comptroller of the Treasury considered the several leave statutes as 
well as the opinions of the Attorney General, and concluded as 
follows: 
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* * * T am compelled to decide that when the head of a Department 
grants thirty running days to a clerk or employee as annual leave, or thirty 
running days as sick leave, in any one year, he has exhausted the power con- 
ferred upon him to grant leaves of absence with pay; and that all days of 
leave granted by him are necessarily running days, and include any intervening 
Sundays or holidays. 


The act of February 24, 1899, 30 Stat. 890, provided for the 
first time “that the 30 days’ annual leave of absence with pay in 
any one year to clerks and employees in the several Executive 
Departments authorized by existing law shall be exclusive of Sun- 
days and legal holidays.” This statute applied only to annual leave, 
but with respect to sick leave no change has been made in any 
law—including the sick leave act of March 14, 1936, 49 Stat. 1162— 
either specifically excluding or including Sundays and holidays from 
sick leave. Consequently, under the general rule stated in 5 Comp. 
Dec. 436, supra, sick leave has been and now is computed on the 
basis of running days or straight time including Sundays and heli- 
days. In pari materia with this it is particularly significant to note 
the prior postal employees’ leave act of October 1, 1890, 26 Stat. 
648, as construed in decision of January 17, 1905, 11 Comp. Dec. 
357, 358, wherein it was stated: 

Unless there is an expressed intention to exclude them, the generally ac- 
cepted rule is that in the computation of time the intervening Sundays or 
holidays will be included. (The Mury E. Baird, 97 Fed. Rep., 977; York’s 
case, 1 Abb., U. S., 5083; Pressed Steel Car Co. v. Eastern Railway Co., of 
Minnsota, 121 Fed. Rep., 609; The Tug E. W. Corgas, 10 Ben. U. S., 474; 
92 N. W. Rep., 1069; Am. and Eng. Encyclopedia of Law, 2d. ed., vol. 28, 
p. 222; 20 Op. Att. Gen. 718.) 

The clause “not exceeding fifteen days in any one fiscal year” in the act 
of October 1, 1890, supra, interpreted in its ordinary sense, as defined by the 
courts, means fifteen days inclusive of intervening Sundays and holidays. 

Leave laws in pari materia with this, silent as to Sundays and holidays, 
have been so construed. 

The leave of absence of “not exceeding fifteen days in any one fiscal year” 

allowed to employees of the Government Printing Office by the act of June 
30, 1886 (24 Stat. 91), afterwards extended to thirty days (act of August 1, 
1888, 25 Stat., 352), was computed and construed as inclusive of Sundays. 
(Harrison v. United States, 26 Ct. Cls. 259.) 
See, also, decision of September 22, 1916, 28 Comp. Dec. 192, con- 
struing the leave act of August 29, 1916, 39 Stat. 617, applicable 
to employees of navy yards, gun factories, naval stations, and 
arsenals, 

Section 11 of the uniform annual leave regulations to which you 
refer as a possible basis for excluding Sundays and holidays from 


the leave granted temporary employees, provides as follows: 


Employees shall be charged with annual leave only for absence on their 
work days. Sundays, legal holidays, and holidays declared by Executive 
order and non-work days established by administrative order in accordance 
with law occurring within a period of annual leave shall not be charged as 
annual leave. Persons employed on the basis of a 5-day work week, whose 
duties require service on Saturday or Sunday, shall be charged a full day's 
annual leave for absence on any Saturday or Sunday they are required to 
work. 


1184"—37——66 
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The last sentence would seem to indicate that this regulation 
had reference to per diem and other employees who are not paid 
for Sundays and holidays and nonwork days on which they are 
not required to work, except, in certain instances, holiday pay as a 
gratuity. Apparently, there would have been no occasion to provide 
such a regulation for permanent employees who are paid for every 
day of the year, the statute clearly excluding Sundays and holidays, 
and the regulation making no reference whatever to temporary 
employees. However, even if the regulation were intended to au- 
thorize the exclusion of Sundays and holidays from the leave of 
temporary employees—but it does not so appear—the regulation to 
that extent would be in conflict with the law, and, as such, would 
not have the force and effect of law. 16 Comp. Gen. 611. 

As previously stated herein the leave statute expressly excludes 
Sundays and holidays in the computation of annual leave regard- 
ing permanent employees, but is silent with respect to the exclusion 
of such days in the computation of leave for temporary employees. 
And, aside from the foregoing consideration given the matter, it 
is a general rule of statutory construction that the express men- 
tion of one thing or consequence is tantamount to an expressed ex- 
clusion of all others—expressed in the legal maxim expressio 
unius est exclusio alterius. Thus, when a statute enumerates the 
things to be affected by its provisions, there is an implied exclusion 
of others, that is to say, there is then a natural inference that its 
application was not intended to be general. 

Accordingly, the rule stated in decision of April 16, 1937, supra, 
that temporary employees “are entitled to 214 days’ annual leave 
inclusive of Sundays and holidays for each full month of service” 
is affirmed. 

One day’s annual leave should be charged temporary employees 
for absence from duty all of Saturday. If the temporary employee 
who is on authorized annual leave on Saturday returns to duty at 
the opening hour of business on Monday, no leave is required to be 
charged for Sunday. It is only on the theory that Saturday after- 
noon is a holiday that permanent and emergency employees, whose 
annual leave is exclusive of holidays, are charged only 4 hours’ 
annual leave for an absence all day Saturday. And since the 
annual leave of temporary employees is not exclusive of holidays 
they must be charged a full day’s leave for an absence all day 
Saturday. See 11 Comp. Gen. 119. 

In decision of May 10, 1937, A-85965, 16 Comp. Gen. 993, it was 
held as follows: 


In decision of April 16, 1937, A-84992, 16 Comp. Gen. 934, it was held that 
temporary employees are entitled to two and one-half days’ annual leave of 
absence with pay inclusive of Sundays and holidays for each full month of 
service. The statutory grant of annual leave to temporary employees is clearly 
on a monthly basis, that is, “for each month of service.” Compare this with 
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the terms of the statutory grant of annual leave to permanent employees, to 
wit, “twenty-six days’ annual leave with pay each calendar year, exclusive of 
Sundays and holidays.” This is not a grant of leave “for” each year of serv- 
ice but entitles permanent employees to twenty-six days’ annual leave “each 
calendar year.” 

Accordingly, temporary employees are not entitled to annual leave for a 
fractional month’s service. 


However, as the 26 days of annual leave to which permanent em- 
ployees are entitled is upon an annual rather than a monthly basis, 
and which may be granted at any time during the calendar year, the 
leave of permanent employees may be prorated for a fractional year 
or month of service. Referring to the question in the next to the 
last paragraph of your letter, leave for a temporary employee serv- 
ing 214 months should be computed on the basis of 2 months, exclud- 
ing the fractional part of the month, making a leave credit of 5 
days, and leave for a permanent employee serving the same length of 
time, on the basis of 214 months, including the fractional month’s 
service, making a leave credit of 5549 days. 

With reference to the question stated in the last paragraph, the 
matter of whether leave is to be granted as for a permanent or a 
temporary employee, is not for determining upon the basis of the 
measure of compensation, that is, piece work, per annum, per diem, 
etc., but upon the tenure of employment, that is, whether permanent, 
or temporary, as defined by section 14 of the uniform annual leave 
regulations. 

Your submission is answered accordingly. 


(A-85985) 


EMERGENCY RELIEF APPROPRIATION ACTS, 1935 AND 1936—LOANS 
TO RURAL REHABILITATION PROJECT COOPERATIVE ASSOCIATION 
FOR FACTORY CONSTRUCTION, ETC. 


Funds made available by the Emergency Relief Appropriation Acts of 1935 
and 1936, 49 Stat. 115, 1608, and allocated by the President for an ap- 
proved rural rehabilitation project, are available for loans to a rural 
rehabilitation cooperative association for the construction, equipment, and 
operation of a factory for the benefit of the homestead membership, pro- 
vided association membership and supervision, loan interest rates, maturity 
dates, and repayments, are in accordance with the requirements of Execu- 
tive Order No. 7148, August 19, 1935. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 26, 
1937: 


There has been received your letter of May 3, 1937, as follows: 


The Westmoreland Homesteads project (SH-PA-3) Mt. Pleasant, Pennsyl- 
vania, is a community project instituted by the Division of Subsistence Home- 
steads of the Department of the Interior pursuant to section 208 of title II of 
the National Industrial Recovery Act. By Executive Order No. 7041, dated 
May 15, 1935, this project was transferred to the Resettlement Administration 
which, after June 16, 1985, when authority to continue operations under section 
208, supra, ceased, continued construction operations and administered the 
properties as a rural rehabilitation project in accordance with the decision of 
the Comptroller General of June 8, 1985 (A-61714). 

By Executive Order No. 7530, dated December 31, 1936, as amended by 


rs 


Executive Order No, 7557, dated February 19, 1937, the powers, functions, and 
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duties of Resettlement Administration were transferred to the Department of 
Agriculture under the supervision, control, and direction of the Secretary of 
Agriculture. 

This project, located in the western part of Pennsylvania in Westmoreland 
County about eight miles south of Greensburg, the county seat, and about 
thirty-eight miles southeast of Pittsburgh, is in an area devoted principally to 
agricultural and mining operations. The project was instituted for the purpose 
of rehabilitating a group of approximately 250 rural families in the county 
who had been left stranded by the curtailment or discontinuance of coal mining 
operations in the vicinity and whose only alternative would have been to go on 
relief. The plight of these families was typical of the distress which then pre- 
vailed and which still exists throughout a large portion of the rural districts 
of western Pennsylvania, West Virginia, and other States as a result of the 
abandonment of worked-out coal mines in those areas. 

In selecting families for this project preference was given to those on relief 
or of low income who were likely to go on relief, who had one or more children 
or other dependents, and who could not obtain necessary loans from other 
governmental agencies or from private sources. 

As now constituted the project consists of about 1,500 acres which are being 
utilized as follows: 252 homes have been constructed each one having a two 
acre garden tract. About 224 homes are occupied, the total population of the 
project being about 1,500. The remaining acreage is devoted to a crop farm 
of about 650 acres, a hog farm, a large poultry farm and a dairy. 

At the present time the agricultural possibilities of the project are being 
exploited to the fullest extent practicable. The maximum yearly income which 
can be derived from the garden tract of each homestead is in the neighborhood 
of $150.00, while the estimated income from dairy, poultry, and hog activities 
will not yield more than an average of $400.00 per family. A number of the 
homesteaders have succeeded in obtaining income needed to supplement this 
agricultural income through employment in the surrounding territory, but the 
opportunities for such employment are too limited to provide employment for 
the bulk of the homesteaders. For these reasons an acute problem of unem- 
ployment and insufficient income is imminent unless means are found in the 
near future to provide additional employment on the project. The following 
table based on latest available figures sets forth the existing employment situa- 
tion. (It is to be noted that in addition to the activities being carried on at 
the project by the Government, certain enterprises are conducted by a coop- 
erative association whose membership is restricted to homesteaders. These 
enterprises include a dairy, poultry, hog, and crop farm and a trading post): 








Number of employables (averaging two per family) —-------~~ 491 
|. SS Se ee ae a ee ee 140 
Employed by cooperative association..........-..--.-------- 31 
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Prospective unemployed when construction is completed. 320 


Thus when current Government construction is completed in the near future, 
unless additional employment is provided by the inauguration of new activi- 
ties, more than sixty-five percent of the employable rehabilitation clients on 
the project will be without employment to supplement the limited income 
available from agricultural operations. 

This need for additional employment and income cannot be met by the 
expansion of agricultural activities. No additional land in the locality is 
available for agricultural operations, and the present land is being used as 
intensively as possible. Inasmuch as the agricultural possibilities of the 
project are now being exploited to the utmost it is clear that the rehibilita- 
tion of sixty-five percent of the homesteaders cannot be achieved except by 
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the introduction of industrial activity to supplement their limited agricultural 
income. 

After an examination of many possibilities it appears that the most suitable 
industry for the project, considering employment possibilities and prospects 
for profitable operation, is a factory for the manufacture of pants. Unlike 
other branches of the needle trades industry the pants manufacturing business 
is not seasonal. It is expected that the homesteaders will be employed for 
from 45 to 48 weeks each year. Preliminary estimates indicate that a factory 
building can be constructed for approximately $65,000.00. Such building, pro- 
vided with necessary equipment and operating capital, would be adequate to 
give employment to between 225 and 250 persons. With a wage scale based 
upon the minimum standards fixed by the Secretary of Labor pursuant to 
the Walsh-Healey Act, it is estimated that the total annual labor payroll of the 
plant will be about $151,200.00. This would meet substantially the employ- 
ment and income requirements of the community. In view of the compara- 
ative simplicity of the various operations and the experience of the indus- 
try in comparable localities, it appears that the homesteaders could be trained 
easily for this work. 

After a conservative analysis of all phases of the establishment and opera- 
tion of this factory and a survey of the experience of other factories in this 
field, this plant, in the absence of unforeseen contingencies, may be expected 
not only to carry itself, but to return a profit to the homesteaders. 

On the basis of the above analysis, it is proposed that a loan to build, equip, 
and operate the plant, be made to a cooperative association or group agency 
which meets the requirements of Executive Order No. 7143, dated August 19, 
1935. Membership in this association will be limited to homesteaders, with 
not more than one member from each homestead family. Thus any profits 
which the plant may earn will inure to the benefit of the homesteaders. In 
accordance with the procedure approved in the Comptroller General’s decision 
of May 19, 1986 (No. 73755), proper safeguards will be created to insure 
adequate supervision over the expenditure of the loan proceeds and the estab- 
lishment and operation of the plant by competent experienced management 
so as to protect the interests of the Government and of the homesteaders. 

It would appear that, under the circumstances set forth above, the proposed 
loan, enabling the complete rehabilitation of the rural families in question, is 
authorized under the terms of Executive Order No. 7143, supra. Your advice 
is respectfully requested as to whether your office would be required to object 
thereto. A reply at your earliest convenience would be appreciated inasmuch 
as it is imperative that work on this factory be initiated and that its operation 
be started at the earliest possible date if a serious unemployment crisis at the 
project is to be averted. 


The Emergency Relief Appropriation Act of 1935 approved April 
8, 1935, 49 Stat. 115, is in part as follows: 


That in order to provide relief, work relief, and to increase employment by 
providing for useful projects, there is hereby appropriated, out of any money 
in the Treasury not otherwise appropriated, to be used in the discretion and 
under the direction of the President, to be immediately available and to remain 
available until June 30, 1937, the sum of $4,009,000,000, * * * this appro- 
priation shall be available for the following classes of projects * * * 
(b) rural rehabilitation and relief in stricken agricultural areas * * * 
$500,000,000. * * * 


By the Emergency Relief Appropriation Act of 1936, approved 
June 22, 1936, 49 Stat. 1608, it was provided: 


To continue to provide relief and work relief on useful projects, in the United 
States and its Territories and possessions * * * $1,425,000,000, to be used 
in the discretion and under the direction of the President, together with such 
unexpected balances of funds appropriated and made available by the Emer- 
gency Relief Appropriation Act of 1935 as the President may determine, which 
are hereby reappropriated and made available for the purposes of this para- 
graph * * *; Provided, That this appropriation shall be available for the 
following classes of public projects, * * * (j) rural rehabilitation, loans 
and relief to farmers and livestock growers, $85,500,000: * * * 
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Executive Order No. 7143, August 19, 1935, is in part as follows: 


By virtue of and pursuant to the authority vested in me by the Emergency 
Relief Appropriation Act of 1935, approved April 8, 1935 (Public Res. 11, 74th 
Cong.), I hereby prescribe the following rules and regulations governing the 
making of loans by the Resettlement Administration: 

Sro. 1. Loans may be made by the Resettlement Administration * * * 
(b) for such other purposes as may be necessary in the administration of 
approved projects involving rural rehabilitation or relief in stricken agricultural 
areas, 

Sec. 2. Loans for the purposes mentioned in section 1 (b) hereof may be 
made by the Resettlement Administration either to individuals or to such bona 
fide agencies or cooperative associations as the Administration shall approve: 
Provided, however, That such loans shall be made to such agencies or associa- 
tions only upon condition (a) that they impose no inequitable restrictions upon 
membership or participation therein, and (b) that they be so conducted under 
the supervision of the Resettlement Administration as to protect adequately 
the interests of the members or participants therein. 

The rules and regulations prescribed by this Executive order were 
extended and made applicable to transactions financed with funds 
appropriated in the Emergency Relief Appropriation Act of 1936 
by Executive Order No. 7396 of June 22, 1936. 

By Executive Order No. 7530, December 31, 1936, as amended by 
Executive Order No. 7557, February 19, 1937, the powers, functions, 
and duties theretofore vested in the Resettlement Administration and 
in the Administrator and Deputy Administrator thereof were trans- 
ferred to the Secretary of Agriculture to be exercised and performed 
by him. 

In view of the circumstances stated in your letter it appears that 
the Westmoreland Homesteads project is an approved project in- 
volving rural rehabilitation or relief in a stricken agricultural area, 
and that the proposed loan, if otherwise proper, may be considered 
within the purview of the provisions of said Executive Order No. 
7143, expressly authorizing such loans to bona fide agencies or co- 
operative associations “for such other purposes as may be necessary 
in the administration of approved projects involving rural rehabilita- 
tion or relief in stricken agricultural areas.” Accordingly, you are 
advised that this office will not be required to object to the making 
of such a loan from funds allocated by the President for said project 
under the Emergency Relief Appropriation Act of 1935 or the Emer- 
gency Relief Appropriation Act of 1936, provided that sufficient 
evidence is submitted in support of any such expenditure to establish 
compliance with the conditions stipulated in section 2 of said Execu- 
tive Order No. 7148 as to membership in, and supervision of, the 
association, and that the loan agreement complies with all the require- 
ments as to interest rates, maturity and repayments stipulated in 
sections 3, 4, and 5 of the said Executive order. 

The instant case is distinguished from that considered in decision 
of September 11, 1935, A-64822, to the Administrator, Resettlement 
Administration, holding that the appropriation made by section 208 
of the National Industrial Recovery Act of June 16, 1933, 48 Stat. 


ee TE AY 





‘ 


am heh. ae oo 2. a 


—" 





OORT ORT OR 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 1047 


205, being specifically available only for “making loans for and 
otherwise aiding in the purchase of subsistence homesteads”, was not 
available for erecting a factory building in connection with a sub- 
sistence homestead project at Reedsville (Arthurdale), W. Va., in 
that the present proposal is not for the Government to erect and 
operate a factory by virtue of any supposed authority in section 208 
of the National Industrial Recovery Act, but to make a loan to a 
cooperative association for rural rehabilitation under the broad 
powers conferred on the President by the later Emergency Relief 
Appropriation Acts of 1935 and 1936, supra, and the Executive orders 
promulgated thereunder. 


(A-86415) 


QUARTERS—RENTAL ALLOWANCE—RESERVE OFFICERS ON DUTY 
WITH REGULAR ARMY—ADEQUACY OF QUARTERS ASSIGNED 


A Reserve officer of the Army, without dependents, on active duty with the 
Regular Army under authority of the act of August 30, 1935, 49 Stat. 1028, 
and assigned public quarters, is not entitled to rental allowance, notwith- 
standing the quarters are not the exact number of rooms which may be 
assigned, if available, to an officer of his rank. 


Acting Comptroller General Elliott to Captain E. H. deSaussure, United States 
Army, June 1, 1937: 


There has been received your request for decision whether you are 
authorized to pay a voucher transmitted therewith in favor of Second 
Lieutenant George F. Anderson, Chemical Warfare Service Reserve, 
United States Army, covering rental allowance for the period from 
July 5, 1936, to February 28, 1937, while on active duty with the reg- 
ular Army under authority of the act of August 30, 1935, 49 Stat. 
1028. You state in part: 


2. The above request is made for the following reasons: 

a. The officer submitting the voucher is a Reserve officer on active duty under 
the provisions of the Thomason bill. 

b. 3rd Indorsement, A. G. 353 O. R. C. (9-2-3836) Mise. D, dated September 29, 
1936 to the Commanding General, 3rd Corps Area states: “The opinion of the 
Comptroller General referred to in radiogram of August 9, 1935, A. A. G. 324.5, 
Cc. C. C. (8-2-3836) (Mise.) C. of F., copy of which was furnished your corps 
area has equal application in the case of Reserve officers called to active duty 
under the Thomason bill and no officer without dependents occupying Govern- 
ment quarters of any kind will be paid rental allowance. You will take the 
necessary action to recover any rental allowance paid contrary to the above.” 

c. Paragraphs 2, 3, and 4 of letter from the commanding officer, Edgewood 
Arsenal, Md., dated January 19, 1937, to the Adjutant General, Washington, 
D. C., subject: Commutation of Quarters for Reserve Officers (Thomason Act) 
are as follows: 

“2. It is noted in the Army and Navy Journal of January 16, 1937, that in 
two test cases decided by the Court of Claims, bachelor officers of the Army 
who lived in tents while assigned to duty with the C. C. C. were held to be 
entitled to rental allowances and that the court unanimously held that officers 
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were entitled to rental allowance except when an officer was on field or sea duty 
or while occupying public quarters found to be adequate by proper authority. 

“3. A second lieutenant is entitled by regulations to two rooms and bath. 
Paragraph 12, II (c), Army Regulations 35-4220, indicates that one room and 
bath is considered inadequate for any officer. The Reserve officers on active 
duty at Edgewood Arsenal under the Thomason Act are quartered in a tem- 
porary war-time building which was remodeled as a school dormitory. Each 
officer has one room, about 9’ x 10’ which contains a quartermaster bed, a 
bureau, a table, a chair, and an open closet built out into the room. There 
are seventeen of these officers occupying these rooms and there are eight more 
officers in similar rooms in the same building when the Chemical Warfare 
School is in session. For the twenty-five officers in this building, there are 
three toilets, six wash basins, and five showers in a common lavatory. 

“4. The officers originally concerned, accepted, under protest, these mani- 
festly inadequate accommodations on the post to obviate the interference with 
their duties which would be caused by living in Bel Air, nine miles away, which 
is the nearest place where they could obtain suitable accommodations. Later, 
the Commanding Officer, Edgewood Arsenal, was informed by the Command- 
ing General, 3rd Corps Area, that these officers could not be permitted to live 
off the post and be granted rental allowance unless there was no shelter of 
any kind available for assignment to them at Edgewood Arsenal.” 


While officers may be assigned the number of rooms provided for 
their rank by the act of March 2, 1907, 34 Stat. 1169, the Executive 
order of August 13, 1924, promulgated in the execution of the pro- 
visions of section 6 of the act of June 10, 1922, 42 Stat. 628, as 
amended by the act of May 31, 1924, 43 Stat. 250, authorizes the 
assignment of a less number of rooms in a particular case or of a 
greater number of rooms where the arrangement of rooms in a dwell- 
ing is such that separation into smaller quarters is impracticable and 
directs that the regulations shall provide, among other things, that 
quarters voluntarily occupied by an officer with his dependents shall 
be assigned accordingly. Army Regulations 210-70 2 (dl) (2) 
provides: 

Any quarters at his permanent station voluntarily accepted and occupied by an 


officer who has no defendents or by an officer with his dependents will be 
conclusively presumed to be adequate. 


The rental allowance statute and the regulations in execution 
thereof do not permit an officer to be assigned and to occupy quar- 
ters at his permanent station and for the period of occupancy be 
paid an allowance provided solely for the hire of quarters when 
quarters in kind are not furnished. Such was the construction of 
the law by the United States Court of Claims in the case of Henry 
P. Carter v. The United States, 79 Ct. Cls. 166. The opinion is in 
part as follows: 

The quarters occupied by plaintiff were regularly assigned to him by com- 
petent superior authority and were occupied without protest until April 30, 
1931. On that date he protested the inadequacy of the quarters then being 
occupied but continued to occupy them. He incurred no additional expense 
for other quarters outside of the Government reservation until the assignment 
of such quarters was terminated by the Secretary of War on February 20, 
1932, in the manner provided by the statute and the regulations. In these 
circumstances the court is of the opinion that under the act of June 10, 1922, 


42 Stat. 625, as amended by section 2, act of May 31, 1924, 43 Stat. 250, 251, 
Executive Order No. 4063, promulgated August 13, 1924, and Army Regulations 
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210-70, the plaintiff is not entitled to recover the rental allowances claimed 
for the period May 1, 1931, to January 31, 1932, inclusive, and that the defend- 
ant’s counterclaim for $400, with interest, for rental allowances paid for 
the period May 1, 1931, to September 30, 1931, must be allowed. Odell v. United 
States, 88 Ct. Cls. 194, 197-198; Irwin v. United States, 38 Ct. Cls. 87. 


In respect to the “two test cases decided by the Court of Claims” 
you are advised that in the view of this Office the decision of the 
Court of Claims rendered therein has no application to the right of 
Second Lieutenant Anderson to rental allowance. In the cases of 
both Lee and O’Mohundro, the claimants were away from their 
respective permanent stations on temporary duty at Civilian Conser- 
vation Corps camps and the question involved was not whether they 
were assigned adequate quarters at Civilian Conservation Corps 
camps but was whether they were in fact assigned quarters at their 
respective permanent stations from whence they were away. It is 
not understood that the Court of Claims reversed its decision in the 
Carter case. The opinion and the findings in both cases indicate 
that the holding of the Court was that where an officer’s assignment 
of quarters at his permanent station is not formally terminated upon 
his departure therefrom for temporary duty there is nevertheless a 
termination in fact of such assignment where his personal effects are 
removed from his quarters and his quarters are occupied by others. 

Under the terms of the rental allowance statute, the regulations. 
and the decision of the Court of Claims in the Carter case, Second 
Lieutenant George F. Anderson is not entitled to rental allowance 
for the period of his claim. You are not authorized to pay the 
voucher which is retained in this Office. 


(A-86440) 


CONTRACTS—COMMERCIAL MESSENGER SERVICE—NEED ARISING 
SUBSEQUENT TO OFFICIAL OFFICE HOURS 


There is no legal authority for procurement by the Social Security Board of 
commercial messenger service, notwithstanding the service is for per- 
formance after official office hours, but messenger personnel of the Board, 
paid on an annual basis, may be required to remain on duty beyond the 
regular closing time, or their tour of duty fixed, by rotation or otherwise, 
to include any hours of the day or night. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
June 2, 1937: 


Your letter of May 21, 1937, is as follows: 


In connection with release by the Social Security Board of important in- 
formation for use by press associations, legislative committees, and similar 
organizations, there sometimes arises a need for emergency messenger service 
after official office hours, which it has been impossible to foresee or control. 
At such times, messengers regularly employed by the Board are seldom avail- 
able, and, accordingly, it becomes necessary to detail a higher-grade employee, 
who can be but ill-spared at the moment, to perform this service. 
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At such times, it would be desirable to make use of the messenger services 
available from such commercial sources as Western Union or Postal Telegraph, 
and, therefore, it is proposed to make arrangements along these lines at a total 
cost of not more than $10 per month in any event. Monthly vouchers ren- 
dered by the vendors will be supported by reference to this letter as justification 
for the emergency causing the expense. 


Messenger service is a personal service. The settled rule is that 
in the absence of specific statutory authority, personal services for a 
Federal agency are required to be performed by the personnel of that 
Federal agency. Since under section 703 of the Social Security 
Act of August 14, 1935, 49 Stat. 636, the only exception made to the 
civil-service laws applies to the appointments of attorneys and ex- 
perts, it follows that messengers are required to be appointed in 
accordance with the civil-service laws and regulations, and are re- 
quired to be compensated in accordance with the Classification Act, 
as amended. There is no specific provision either in the Social 
Security Act, supra, or in the appropriation act of June 22, 1936, 
49 Stat. 1604, authorizing the employment of messenger service on 
a non-personal-service basis by contract with an outside organization 
or otherwise, as proposed in your letter. The fact that the latter 
statute contains a specific authorization for “employing persons or 
organizations, by contract or otherwise, for special accounting, actu- 
arial, statistical, and reporting services” shows clearly that such basis 
of employment is not authorized for other classes of personal service, 
including messengers. 

Accordingly, your question must be, and is, answered in the 
negative. 

It would appear that the administrative problem presented in 
your letter might be solved, as is done in other Federal agencies, by 
retaining a messenger on duty after regular office hours during the 
time his service may be required while an official remains on duty. 
There is no prohibition of law against requiring messengers, who 
are paid on an annual basis, to remain on duty beyond the regular 
closing time or to fixing the tour of duty of individual messengers, 
or of a force of messengers by rotation, to include any hours of 
the day or night. 


(A-26370) 


COMPROMISES—REFUND OF AMOUNT PREVIOUSLY WITHHELD IN 
PART LIQUIDATION OF INDEBTEDNESS 


Where, after report of the indebtedness of a company to the proper Govern- 
ment officers with a recommendation for suit to recover the amount due 
the United States, those officers and the company involved are advised 
of the application by the General Accounting Office of an amount other- 
wise due the company in part liquidation of the indebtedness, an offer 
“in compromise of the Government’s claim’, made and accepted approxi- 
mately four years after said application, may not be viewed as authoriz- 
ing refund of the amount taken into account in fixing the indebtedness 
existing at the time of the compromise. 
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Acting Comptroller General Elliott to the Eagle Indemnity Company, June 4, 
1937: 


There has been received your letter of May 11, 1937, relative to 
a claim for $175.80 in connection with income taxes for the taxable 
year 1930. ‘ 

The records of this office show that by letter dated February 5, 
1932, this office notified the Solicitor of the Treasury that the Eagle 
Indemnity Co. was indebted to the United States in the amount of 
$12,500 and recommended suit to recover the amount due. By settle- 
ment dated September 9, 1932, this office applied the sum of $175.80, 
otherwise due the company as refund of income tax—the claim now 
presented for consideration—against an indebtedness of the company, 
thereby reducing the indebtedness to $12,324.20. A copy of the set- 
tlement showing the action taken in the matter was forwarded to 
the claimant and again by letter dated October 22, 1932, the Eagle 
Indemnity Co. was advised that the amount of $175.80 had been 
set off against this indebtedness “leaving the sum of $12,324.20 due 
the United States.” The set-off was reported to the Solicitor of the 
Treasury on October 19, 1932, and, also, the Department of Justice 
was informed of the set-off made in the case in letter of May 1, 
1936. This advice was acknowledged on May 5, 1936. Under date 
of August 14, 1936, the Department of Justice reported to this 
office that an offer of $1,900 “in compromise of the Government’s 
claim” was accepted August 11, 1936. 

It will be seen from the foregoing that at the time of the offer 
in compromise the claimant and the Department of Justice were 
fully informed as to the amount of the indebtedness of the United 
States, $12,324.20, and that it had been so fixed for a period ap- 
proximating 4 years. The offer in compromise, therefore, must have 
been of the amount of the Government’s claim at the time of com- 
promise and the compromise cannot be viewed as authorizing refund 
of amounts already taken into acount in fixing the indebtedness and 
accounts so stated fixed for approximately 4 years, with full and 
specific notice to all parties. There was no authority in anyone 
to reopen such stated accounts, 

Upon the record as presented at this time it must be held that 
there is no basis for refunding the $175.80 applied some 4 years 
past against the indebtedness of the claimant to the United States. 
Therefore, your claim must be and is disallowed. 


(A-86422 


CUSTOMS SERVICE—VIOLATION OF NAVIGATION LAWS—INFORMERS’ 
AWARDS WHERE DECREE OF FORFEITURE PRIOR TO AWARDING- 
GRANTING LEGISLATION 


An award of compensation may not be made for information leading to the 
recovery of fines, penalties and forfeitures incurred under the navigation 
laws where the decree of forfeiture for violation of said laws was entered 
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prior to the date of passage of the Anti-Smuggling Act, 49 Stat. 527, not- 
withstanding satisfaction of the decree was not effected until after the 
date of the Act. 


sar | pony General Elliott to the Secretary of the Treasury, June 4, 
1 : 


There was received from the Commissioner of Customs a letter 
of March 1, 1937, with inclosures, as follows: 

Section 619 of the Tariff Act of 1930, as amended by section 305 of the 
Anti-Smuggling Act (U. S. C., 1934 ed., sup. II, title 19, sec. 1619) authorizes 


payment of award of compensation for information leading to the recovery of 


fines, penalties, and forfeitures incurred under the customs and navigation 
laws. 

The accompanying voucher in favor of Walter Haldeman and Milton J. 
Wilson in the sum of $200.00 presents the question as to whether an award 
may be made where the decree of forfeiture for violating the naviga- 
tion laws was handed down prior to the date of passage of the Anti-Smug- 
gling Act, August 5, 1935, but satisfaction of the decree was not effected until 
after that date. The account, therefor is transmitted to your office for direct 
settlement under the provisions of section 236 of the Revised Statutes, as 


amended by the Budget and Accounting Act of June 10, 1921 (U. S. C., title 
31, sec. 71). 

There are inclosed, for your consideration in connection with the claim, a 
copy of a letter dated December 1, 1936, addressed to the collector of customs, 
Philadelphia, Pa., by Customs Agent Robert W. Stanley, setting forth the 
circumstances under which the information which led to the recovery was 
given, and a copy of the decree of forfeiture handed down by the United 
States District Court for the District of New Jersey. There is also inclosed 
a copy of an informal memorandum prepared in the Bureau in which the 
legal phase of the case is discussed. 

The Bureau recommends that the informers’ claim be allowed if legally 
possible. It would be appreciated if a copy of your decision is furnished in 
order that the Bureau’s files on the case may be completed. 


The facts appear to be as follows: On June 5, 1933, Walter Halde- 
man and Milton J. Wilson called a Customs agent by telephone and 
requested him to come to Wilson’s home, as a garvey would come 
into the Mullica River and unload a quantity of liquors around sun- 
rise the next day. As a result of this information, the Customs 
agent, accompanied by Haldeman and Wilson, captured the garvey 
L-2859, known as the “It”, on the morning of June 6, 1933. The 
liquor was summarily forfeited and sold December 30, 1933, and 
payment made to the informers as provided by section 619 of the 
Tariff Act of June 17, 1980, 46 Stat. 758. The vessel was released 
under section 938, Revised Statutes, under $800 bond, was later 
libeled under the navigation laws (sec. 4377, Rev. Stat.), and on 
April 16, 1935, final decree was entered for $800 with interest and 
costs. On October 12, 1935, payment of $800 was made in satisfac- 
tion of the decree, and on September 9, 1936, an order was filed 
canceling stipulations for value and costs and waiving costs. 

Section 619 of the Tariff Act of 1930 provided in substance, 
insofar as here pertinent, that any person not an officer of the United 
States who furnished a Customs officer original information con- 
cerning any fraud upon the customs revenue, or a violation of the 
customs law perpetrated or contemplated, which led to the re- 
covery of any duties withheld, or of any fine, penalty, or forfeiture 
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incurred, might be awarded and paid by the Secretary of the Treas- 
ury a compensation of 25 percent of the net amount recovered. The 
act made no reference to or provision for compensation to informers 
of violations under the navigation laws. The section was amended 
by section 305 of the act of August 5, 1935, 49 Stat. 527, by inserting 
after the words “customs laws” wherever they appeared in the sec- 
tion the words “or the navigation laws.” 

The claim here presented represents 25 percent of the amount 
recovered in the libel proceedings and is predicated upon the theory 
that since the $800 theretofore decreed to the United States was not 
actually collected until after the enactment of the amendment, the 
claimants are entitled to a share therein. 

It is to be noted that the amendment was enacted after the entire 
transaction in connection with the seizure and sale of the contra- 
band liquors under the customs laws had been completed and the 
informers had been paid their reward, and after all of the proceed- 
ings against the vessel under the navigation laws had been prose- 
cuted to a conclusion, save the actual payment of the amount fixed 
in the action. All the facts upon which the claim is based had be- 
come history by the time the amendment was passed. 

The question presented is whether an award can be made to the 
two informers where decree of forfeiture for violation of the naviga- 
tion laws was entered thereon prior to the date of the passage of 
the amendment of August 5, 1935, but satisfaction of the decree was 
not effected until after that date. 

The question must be answered in the negative. 

The vessel was guilty of two separate and distinct offenses against 
the laws of the United States, (1) a violation of customs laws and 
(2) a violation of the navigation laws. The illegal transportation 
of contraband liquors into the United States was a violation of the 
customs laws. Section 619 authorized award of compensation upon 
the recovery of any.tax, fine, penalty, or forfeiture incurred under 
the customs laws. When the illicit liquors were captured as a 
result of the information given by the claimants, summarily for- 
feited and sold under the customs laws, and the informers paid their 
compensation, the transaction pursuant thereto was closed. So far 
as any right to further compensation was concerned, the present 
claimants were completely out of the picture. 

The employment of the vessel in “any other trade than that for 
which she is licensed” was in contravention of section 4377, Revised 
Statutes, was a violation of the navigation laws, and was a distinct 
offense. In the libel proceedings under that statute the claimants 
had no interest and no concern for the reason that the law as it 
then existed made no provision for compensation to informers under 
the navigation laws. It may be observed that section 4377, Revised 
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Statutes, also, was amended by the act of August 5, 1935, 49 Stat. 
528, the amendment not being necessary for consideration here. 

The amendment of August 5, 1935, to section 619 did not diminish 
or amplify the rights of the claimants as they were prior thereto, 
nor invest them with any rights to compensation not theretofore 
existing. It is a fundamental canon of statutory construction that 
a statute, or an amendment to an existing statute, will be construed 
prospectively, and not retrospectively unless required in express 
terms or by necessary implication, and that the parts of an existing 
statute not altered by an amendment are considered as having been 
the law from the time they were enacted. See United States v. 
St. Louis etc. Railway Co., 270 U. 8. 1, in which the court said: 
“That a statute shall not be given retroactive effect unless such con- 
struction is required by explicit language or by necessary implica- 
tion is a rule of general application.” That statement was quoted 
in the case of Warner v. Walsh, 27 Fed. (2d) 952, in which there 
was for consideration the effect of an amendment to an existing 
revenue law. The court there held that the amendment was pros- 
pective entirely and applied “not only to suits begun after its pas- 
sage but to suits begun as a result of transaction which arose after 
its passage * * *” The amendment of August 5, 1935, does not 
by express language, or by necessary implication, require a retro- 
active effect, and the rule of construction stated above is conclusive. 
Prior to the passage of the amendment, the claimants were not en- 
titled to the compensation here sought, and there appears no room 
for even a supposition that its passage invested them with any right 
to such compensation. 

It follows that the claim is for disallowance. 


(A-86472) 


CONTRACTS—MISTAKES—BIDS—TAX NOT INCLUDED IN PRICE OR 


EXEMPTION CLAIMED—ISSUANCE OF TAX EXEMPTION CERTIFI- 
CATES 


Where a bid not only did not show that tax refund or exemption was claimed 
in addition to the bid price, but, on the contrary, showed affirmatively 
that there were “Exceptions—None” as to price, there is no authority for 
the issuance to the contractor of tax exemption certificates, the bid 
refund or exemption omission constituting a unilateral mistake or “over- 
sight” not such for which relief may be granted. 


Acting Comptroller General Elliott to Cities Service Oil Company, June 7, 
1937: 


There has been received your letter of May 21, 1937, as follows: 


On February 9th, 1937, we submitted a bid covering 3,000 gallons of parafline 
oil to the Rock Island Arsenal, Rock Island, Illinois, their bid CA 37-470. 

At the time this bid was submitted, we marked “Exceptions—None” and 
failed to show that the price as submitted did not include the Federal Tax of 
4¢ per gallon and that properly signed exemption certificates must be furnished 


bidder. The price on this bid was .1025 per gallon, which is 2/10¢ lower than 
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the bid submitted by our company for the same commodity on June 10, 1936, 
No. 74688, and also on September 19, 1936, their No. 76449. Both of the later 
bids included in exceptions, reference to the Federal tax not being included in 
the price, and setting out the necessity of submitting exemption certificates. 

We have communicated with Mr. Curley, purchasing agent of the Rock 
Island Arsenal, and he advises that for the reason stated above, they would 
be unable to furnish us with exemption certificate covering 3,000 gallons 
purchased on the bid CA37-470 submitted February 9th, 1937. 

Inasmuch as this was an oversight on our part, we feel that we are entitled 
to consideration and would appreciate your advising Mr. Curley of the fact 
in order that he may prepare and furnish our company with the necessary 
exemption certificate, in order that we may receive refund of the tax paid. 

The determination, preparation, and submission of a bid is the 
responsibility of the bidder. The prices bid are presumed to em- 
brace all elements of cost and profit including applicable Federal 
taxes, and award is required to be made accordingly. If prices sub- 
mitted are in contemplation of refund, exemption, credit, or draw- 
back of any kind, it is incumbent upon the bidder to show that 
fact upon the face of the bid when submitted. After bids are 
opened, and a fortiori after a contract is awarded, prices may not 
be altered to the prejudice of the Government, direct or indirect. 
It is clear that your bid not only did not show that tax refund or 
exemption was claimed in addition to the bid price, but, on the 
contrary, showed affirmatively that there were no exceptions. The 
contracting officer was not only justified in accepting the bid as 
submitted, but was required to do so, if otherwise proper. There- 
upon a contract was consummated at the bid price, binding alike 
upon you and the Government. Your failure to show that refund or 
exemption of tax would be claimed was a unilateral mistake or 
“oversight” on your part, due entirely to your own negligence. The 
general rule of law that relief may not be granted for unilateral 
mistake has too long prevailed to be now open to argument, and the 
facts stated are not such as to bring your case within any exception 
to that rule. A-86269, May 21, 1937, 16 Comp. Gen. 1021. 

Upon the facts presented there appears no authority for furnish- 


ing you with a tax-exemption certificate, and your request must be 
and is denied. 


(A-86612) 


CONTRACTS—GOVERNMENT INSPECTION SERVICE—SALARY 
PAYMENTS FROM CONSTRUCTION APPROPRIATIONS ‘ 


The appropriation made available until June 30, 1937, by the Deficiency Ap- 
propriation Act of June 22, 1936, 49 Stat. 1618, for construction, or purchase, 
and equipment of a lighthouse tender not having specifically authorized 
expenditures for personal services, payment therefrom of salaries of a 
Government inspector—a personal service—is neither authorized for the 
fiscal year 1937, nor 1938, notwithstanding the obligation of the appropria- 
tion by award made prior to the expiration of the fiscal year of availability. 
11 Comp. Gen. 500, distinguished. 
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Acting Comptroller General Elliott to Secretary of Commerce, June 8, 1937: 
Your letter of May 28, 1937, is as follows: 


Reference is made to the Act of June 22, 1936, 49 Stat. 1618, appropriating 
$227,000 under the title of Special Projects, Light house Service, 1936-1937, for 
establishing and improving aids to navigation and other works, including the 
construction or purchase, and equipment of a lighthouse tender at a cost not 
to exceed $125,000. During the construction of lighthouse vessels it is necessary 
to keep a competent inspector at the contractor’s plant during practically the 
entire period of construction, and in the past the salaries of such inspectors 
have been paid from the appropriation applicable to the construction, etc., of 
the vessel being inspected, which payments have been uniformly passed by the 
General Accounting Office. To this end the salary of an inspector was in- 
cluded in the estimate on which the appropriation of $125,000 was based. Bids 
were opened on May 14, 1937, for the construction of said tender, and it is 
expected that construction will actually get underway to the extent that an 
inspector will be required about the middle of June. Since the contract time 
will run for 300 calendar days from date of notice to proceed, practically all of 
the inspector’s salary, approximately $3,800, will be earned during the fiscal year 
1938; therefore your decision is requested as to whether the inspector’s salary 
after June 30, 1937, may be paid from said appropriation provided the con- 
struction contract is let prior to July 1, 1937. 


The Deficiency Appropriation Act of June 22, 1936, 49 Stat. 1597, 
1618, contains the appropriation item in question as follows: 


Special projects: For establishing and improving aids to navigation and other 
works, including the construction, or purchase, and equipment of a lighthouse 
tender at a cost not to exceed $125,000, as may be specifically approved by the 
Secretary of Commerce, $227,000, to continue available until June 30, 1937. 


In decision of June 28, 1932, 11 Comp. Gen. 500, it was held as 
follows (quoting from the syllabus) : 

Where an act authorizes expenditures for personal services in connection 
with a construction project to be. paid under the same appropriation as the 
construction work, the salaries of Government inspectors engaged exclusively 
in connection with projects the contracts of which were let during the fiscal 


year for which the appropriation was provided, may be continued to be paid 
after the close of the fiscal year until the project has been completed. ; 


You will note this rule was stated with reference to an appropria- 
tion specifically available for “salaries for labor and services, travel- 
ing expenses”, whereas in the instant case the appropriation for 
not to exceed $125,000 for the construction of purchase of a tender, 
and its equipment, has not been made available specifically for 
personal services. 

Inspection of construction work for the Government is a personal 
service and is not to be regarded so inherently a part of the construc- 
tion as to render a purely construction appropriation available for 
payment of the inspector’s salary. On the contrary, in the absence 
of any other statutory authority, the personal services of inspectors 
of construction work—the duties of inspectors being presumed to be 
to protect the interests of the Government—are for performance by 
the regular personnel of the particular department concerned, in this 
instance the Department. of Commerce, under proper supervision, and 
the salary constitutes a proper charge against the appropriation 
available for salaries. 6 Comp. Gen. 140; id. 324. See also 7 Comp. 
Gen. 153. 
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The appropriation item in question, including not to exceed $125,- 
000 for the tender, was offered as an amendment to the deficiency bill 
H. R. 12624, Seventy-fourth Congress, second session, on the floor 
of the Senate June 1, 1936 (see Cong. Rec., vol. 80, p. 8508), based 
on supplemental estimates submitted by the President May 15, 1936 
(S. Doc. No. 227). There is nothing in the bill, in the Senate docu- 
ment containing the President’s letter, or in the debates indicating 
that the item of $125,000 was to be regarded as available for the 
services of an inspector. Even if such a use of the appropriation 
might have been contemplated and/or suggested in the estimates or 
in the debates, to be available for that purpose the appropriation 
should have specifically provided for personal services. 

You are advised, therefore, that the appropriation of not to ex- 
ceed $125,000 for construction and equipment. of a lighthouse tender 
is not available for the salary of an inspector either during the fiscal 
year 1937 or the fiscal year 1938. Cf. decision of September 1, 1925, 
A-11024. 


(A-72718) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—RAILROADS OPERAT- 
ING OVER NEW ROUTES ADDITIONAL TO LAND-GRANT ROUTES 


The fact that a non-land-grant railroad with termini on a land-grant route is 
constructed not in lieu of the originai land-grant route, but in addition 
theretv, does not affect the principle that land-grant rates constitute the 
proper basis of payment for postal service rendered over the additional 
route in lieu of service otherwise required by the Government over the 
original land-grant route, but for service over the additional route in excess 
of that which would be required over the original route in order to pro- 
vide service along the additional route the carrier is entitled to payment of 
non-land-grant rates for the actual distance covered based upon an admin- 
istrative determination of the extent of the additional service. 


Acting Comptroller General Elliott to the Postmaster General, June 9, 1937: 
Your letter of April 6, 1937, is as follows: 


Reference is made to your letter of June 17, 1986, and subsequent letter of 
August 15, 1986, A-72718, in response to my letters of March 19 and July 2, 
1936, in which a decision was rendered concerning the matter of application of 
the land grant rate for purpose of mail pay to certain mileage of the Northern 
Pacific Railway between Tacoma and Tenino, Washington, and Kalama, Wash- 
ington, and Willbridge, Oregon. 

In line with this decision it was noted that since the construction of the 
original land-aided line of the Northern Pacific Railway between Ashland, 
Wisconsin, and Portland, Oregon, via Logan, Helena, and Garrison, Montana, 
this road had acquired additional trackage from Logan, a point on the original 
land-aided line via Butte, Montana, to Garrison, Montana, another point on the 
original land-aided line, and all service over this trackage was stated at the 
regular or non-land grant rate of pay. The authorizations covering the mail 
service over this line in effect at the time of receipt of your decision of June 
17, 1986, was as follows: 

“Train 1 westbound and Train 2 eastbound, 30’ apartment car daily between 
Miles City, Montana, and Spokane, Washington, via Logan, Butte, and Garri- 
son, Montana, 759.14 miles, stated at the land grant rate, Miles City to Logan, 
311.49 miles, at the non-land grant rate between Logan and Garrison via Butte, 
122.41 miles, and at the land grant rate between Garrison and Spokane, 325.24 
miles. 
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“Train 3 westbound and Train 4 eastbound, 30’ apartment car daily between 
Miles City and Spokane via Logan, Helena, and Garrison, Montana, 761.23 
miles, all at the land grant rate of pay. 

“Train 235 westbound and 236 eastbound 15’ apartment car daily between 
Butte and Logan, 70.97 miles, non-land grant. 

“Train 287 westbound and 288 eastbound, 15’ apartment car daily between 
Butte and Garrison, 51.44 miles, non-land grant.” 

After a careful reading of your letters of June 17 and August 15, 1936, deci- 
sion A-72718, and previous decisions referred to therein, it was believed by 
this office that the service in the through trains numbered 1 and 2 between Miles 
City and Spokane via Butte should be restated at the land grant rate for the 
entire distance and the authorizations for these trains were restated accord- 
ingly on the basis of the actual track distance from Logan via Butte to Garrison, 
122.41 miles, which is less than the distance via Helena, 124.50 miles. As 
trains 235, 236, 287, and 288 are local trains and operate solely on the newer 
or non-land-aided portion of this line between Butte and Garrison and Butte 
and Logan, it was believed the service of those trains was properly stated at 
the regular non-land grant rate and no change was made in the authorizations 
on those trains. 

We are now in receipt of a protest from the Northern Pacific Railway Com- 
pany against the action of the Department in restating the service in trains 
1 and 2 qs described, and the company asks further consideration on the part 
of this office with a view to permitting the rate of pay heretofore in effect to 
eontinue, but it is believed that the conditions which prevail in this instance 
so nearly parallel those existing in the case covered by your decision, A—72718, 
that the action of the Department was strictly in accordance with that decision. 

The company now requests that the matter be referred to you for attention 
and decision, and I am sending herewith two letters from the company dated 
January 27 and February 6, 1937, setting forth their views in the matter. In 
the company’s letter of January 27 it is stated that “* * * one pair of our 
through trains is routed via Butte in the interest of both the public and the 
Post Office Department, in order to serve the important cities of Butte and 
Anaconda, and to connect with the Oregon Short Line, as already stated 
* * *” While this operation does improve the postal service for Butte, as 
well as the other offices in that locality, the fact remains that if these trains 
were operated over the original land grant line via Helena, the service for 
that office, the state capitol, as well as the other offices along that portion of 
the route between Logan and Garrison via Helena would be greatly improved, 
and if the service on these trains is to be continued at the non-land grant rate 
of pay, it would appear to be in conflict with your recent decision covering a 
similar situation, as the cost of this through service is definitely increased by 
the present method of operation. 

In view of the protest of the Northern Pacific Railway Company against the 
action of the Department, it is respectfully requested that you review the 
situation herein presented and advise this office whether or not the mail pay for 
service on the through trains operating over the trackage between Logan and 
Garrison via Butte, which was not land-aided between the points named above, 
should be based on the land grant rate of pay. Copies of letters dated Decem- 
ber 24 and February 1 addressed to the Northern Pacific Railway Company by 
this office on the subject presented are enclosed. For your information I am 
also enclosing a diagram showing the original land-aided line as well as the 
non-land-aided portion of the line involved. 


Upon completion of the Northern Pacific line constructed with the 
aid of grants of land pursuant to the act of July 2, 1864, 13 Stat. 365, 
the United States became entitled to the use thereof for postal serv- 
ice, subject to such regulations as Congress might impose restricting 
the charges for such Government transportation. By the act of July 
28, 1916, 39 Stat. 426, payments to land-grant aided railroads were 
authorized to be made at 80 percent of the compensation otherwise 
authorized for the transportation of the mails. Both Miles City, 
Montana, and Spokane, Washington, are located on the land-grant 
line constructed pursuant to the act of July 2, 1864, cited above. 
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The Government is entitled, therefore, to the use of said line for the 
transportation of the mails between Miles City and Spokane at 80 
percent of the compensation otherwise authorized. It is also settled 
that when a land-grant railroad uses substituted mileage for land- 
grant mileage, the substituted mileage is subject to the same limita- 
tions in the matter of charges for transportation service rendered 
the Government that are applicable to the original aided line. See 
United States v. Northern Pacific Railway Company, 30 Fed. (2d) 
655, rehearing denied 32 Fed. (2d) 695. See, also, in this connection, 
in relation to transportation of the mails, A-31790, June 13, 1930; 
A-24142, September 10, 1928; and 10 Comp. Gen. 552. 

In connection with the present matter, the Northern Pacific Rail- 
way Company states in letter of January 27, 1937, that the line via 
Butte “was not constructed as a through route to supplant either 
wholly or partly the land-aided road via Helena”; that the Butte 
line was built to reach new territory, particularly Butte, Mont., and 
to make important connections with the Oregon Short Line Rail- 
road; that “it is a fact that the 30-foot mail apartment in Train 1 
delivers fully half, probably more of its load at Butte—mail destined 
to that city, other towns in the vicinity, and for transfer to the Ore- 
gon Short Line. It reloads with mail received from the Oregon 
Short Line connections, and that originating at Butte and other post 
offices located on the Butte line”; that “the same is true, but to a 
somewhat less degree, with train 2”; that the carrier “maintains the 
land-aided route via Helena as a high-class railroad, and operates 
important through mail trains, and all through freight trains via 
that route”; and that accordingly it is “self-evident that the Butte 
line was not constructed as a lieu line in any respect.” 

The fact that the Butte line may have been constructed primarily 
for the purposes stated by the carrier does not affect the principle 
that for postal service rendered over said line in lieu of service other- 
wise required by the Government over the original land-grant line 
through Helena the land-grant rates constitute the proper basis of 
payment. 

On the other hand with respect to mail transportation service re- 
quired to and from points on the Butte line, in excess of mail trans- 
portation service required between two points both of which are 
located on the land-grant line with transportation over the Butte 
line, there is for consideration the fact that such service is not in 
lieu of service that would be required over the original land-grant 
line, the carrier urging in this respect that a considerable portion 
of the space authorized in trains 1 and 2 between Miles City and 
Spokane is actually used for delivery and pick-up of mail at Butte. 
To the extent that the space authorized in said trains is used for 
transportation of mail to and from Butte, necessitating the authori- 
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zation of postal service in excess of that which would be required 
otherwise over the original land-grant line, such excess service from 
the point of departure from the land-grant line to Butte and vice 
versa is not in lieu of service that could be required over the land- 
grant line via Helena. 

In the circumstances there is suggested for administrative con- 
sideration a determination as to the extent, if any, the space author- 
ized in the through trains over the lieu line is for mail requirements 
of points located on the lieu line in excess of that which otherwise 
would be required over the original land-grant line. For such excess 
space or service requirements the carrier is entitled to payment on 
the basis of non-land-grant rates for the actual distance covered. 

The question submitted is answered accordingly. 


(A-85924) 


PAY—DRILL—NATIONAL GUARD—ASSIGNMENT OF OFFICER AFTER 
ENLISTED STRENGTH REDUCTION BELOW MINIMUM REQUIRE- 
MENT 


A commissioned officer assigned to a National Guard military police company 
vice another officer of equal rank continued therein without reduction in 
rank under authority of the applicable Table of Organization, notwith- 
standing the reduction in enlisted strength below the minimum require- 
ment for such rank, is not entitled to pay while so assigned as long as 
the enlisted strength remains below the minimum requirement, the appli- 
eable Table of Organization prohibiting assignments in any rank or grade 
except to fill vacancies authorized for the actual strength of the organization 
at the time the assignment is made. 


Acting Comptroller General Elliott to Major A. J. Maxwell, United States 
Army, June 9, 1937: 


There has been received by reference from the Chief of Finance, 
your letter of April 9, 1937, transmitting supplemental armory drill 
pay roll of Thirty-third Military Police Company, Special Troops, 
Illinois National Guard, October 1 to December 31, 1936, in favor of 
First Lt. William R. McIlwrath, covering armory drill pay for 
attendance at authorized drills between November 27 and December 
31, 1936. 

By paragraph 2, Special Orders No. 240, dated State of Lllinois, 
Military and Naval Department, November 25, 1936, First Lt. William 
R. McIlwrath was relieved from duty with Headquarters Company, 
Special Troops, and assigned to duty with the Thirty-third Military 
Police Company, Illinois National Guard, vice First Lt. Wallace L. 
Wright, who, by paragraph 3 of the same orders, was relieved from 
duty with the Thirty-third Military Police Company and assigned 
to duty with Headquarters Company, Special Troops, Illinois Na- 
tional Guard, vice McIlwrath. 
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Under National Guard Table of Organization No. 5, effective 
April 1, 1928, the maintenance enlisted strength of a military police 
company of an Infantry division is 50 with total authorized commis- 
sioned strength of 1 captain and 1 second lieutenant. Said table of 
organization provides for a maximum enlisted strength of 100 and 
authorizes the appointment of 1 additional officer with rank of first 
lieutenant when the enlisted strength reaches 75 and 1 additional 
officer with rank of second lieutenant when the enlisted strength 
reaches 91, both officers to be assigned to the company headquarters. 

Immediately prior to the transfer of First Lt. Wallace L. Wright 
the commissioned strength of the Thirty-third Military Police Com- 
pany, Special Troops, consisted of a captain, a first lieutenant, and a 
second lieutenant; it is reported that the total enlisted strength was 
59, and at no time from date of transfer to the end of the period here 
involved has an enlisted strength of 75 been attained. 

Table of Organization No. 5, also specifically provides: 

5. Should the company become reduced in strength commissioned, non- 
commissioned officers, and privates, 1st class, will not be reduced solely be- 
cause of such reduction, but no appointment or assignment will be made in 
any rank or grade except to fill vacancies authorized for the actual strength 
of the organization at the time the appointment or assignment is to be made. 

It appears evident that First Lt. Wright while assigned to the 
Thirty-third Military Police Company was in excess of the author- 


ized personnel provided by the applicable table of organization; that 
his transfer and relief therefrom did not create a vacancy; that the 
assignment of First Lt. William R. McIlwrath was unauthorized 
under the specific provisions of the applicable table of organization 
and consequently could confer upon him no right to pay while so 
assigned as long as the enlisted strength remained below 75. You 
are not authorized to pay the voucher, which is returned herewith. 


(A-86299 ) 


BRIDGES—TOLLS—ARMY VEHICLES AND PERSONNEL 


The Municipal Bridge spanning the Ohio River at Louisville, Kentucky, and 
Jeffersonville, Indiana, having been constructed subject to the provisions 
of the General Bridge Act of 1906, 34 Stat. 84, and its approaches being 
free public highways, the United States is not required to pay tolls for its 
use by Army Recruiting Service vehicles and personnel. 


Acting Comptroller General Elliott to Major Charles Lewis, United States 
Army, June 9, 1937: 


There was received, by reference from the Chief of Finance, your 
letter of March 17, 1937, as follows: 


1. There is inclosed herewith, for a decision if payment is authorized, a 
voucher in favor of the Louisville Bridge Commission, Jeffersonville, Indiana, 
in the amount of $5.00, for bridge toll tickets for movement of Army Recruiting 
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Service vehicles and personnel over the Municipal Bridge spanning the Ohio 
River at Louisville. Kentucky, and Jeffersonville, Indiana. 

2. This account was submitted to the undersigned, a disbursing officer of 
the United States, for payment and is referred to you for an advance decision 
under authority of paragraph 2, Army Regulations 35-730 dated May 20, 1930. 

3. The doubt in the mind of the undersigned in making payment of the 
voucher, and for which decision is requested, is whether or not the bridge in 
question is to be held as having been constructed subject to the limitations of 
the General Bridge Act of March 23, 1906 (34 Stat. 84), or an Act of like import, 
so as to entitle the United States to free passage without payment of tolls for 
movement of Army personnel and vehicles. 


There was transmitted with your letter a file of correspondence 
initiated by your letter of February 4, 1937, to the Louisville Bridge 
Commission in reference to refund of toll payments to the commis- 
sion in the amount of $64.85. Your request of February 4, 1937, for 
refund by the commission of $64.85 was evidently based on payments 
made on vouchers in your accounts as follows: 


Voucher : Amount 


16 June 1936 

17 June 1936 

899 August 1936 
231 September 1936. 
83 October 1936 


The records show that on January 21, 1937, credit for payments on 
vouchers 16 and 17 was suspended in the audit of the June 1936 ac- 
counts, but that vouchers 399, 231, and 83 have not as yet been reached 
in the audit. 

The reply of February 15, 1937, of the Chairman of the Louisville 
Bridge Commission, to your letter of February 4, 1937, reads: 


Your letter of February 4th over the signature of Major Charles Lewis, 
covering the subject of tolls paid. for troop movements over the Louisville 
Municipal Bridge has been referred to me. 

Your letter refers to several specific payments and refunds of their various 
amounts is demanded because your General Accounting Office in Washington 
has refused to allow you credit in your disbursing accounts. That office is said 
to base its ruling upon its statement that: 

“The United States is not required to pay tolls for the movement of troops 
or munitions of war over bridges constructed under authority of the Congress 
pursuant to the General Bridge Act, Mar. 23, 1906, 34 Stat. 84, or acts of like 
import. 16 Comp. Gen. 427.” 

I think this ruling results from a misunderstanding of the status of our 
bridge, which was not constructed under the general bridge law of 1906, ap- 
proved March 23, 1906. On the contrary, it was built under a special act of 
the Congress, approved February 25, 1928, identified as House Resolution 9660, 
and entitled: 

“An act authorizing the city of Louisville, Kentucky, to construct, maintain, 
and operate a toll bridge across the Ohio River at or near said city.” 

The act grants specific authority to the city to fix and charge tolls generally 
for passage over the bridge. There is no exception or exemption granted to 
any user of the bridge in respect to the payment of such toll. There is abso- 
lutely no free list. Section 3 of the act reads: 

“The said city of Louisville or such board or commission and the successors 
thereof are hereby authorized to fix and charge tolls for transit, over such 
bridge, and the rates of tolls so fixed shall be the legal rates until changed by 
the Secretary of War under the authority contained in the Act of March 23, 
1906.” 
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Section 4, following, specifically requires that the tolls charged for the use 
of the bridge shall be devoted exclusively to the payment of the cost of its con- 
struction and operation, to the end that it may, in approximately twenty years, 
be fully paid for and thrown open for free use. Clearly it was contemplated 
that the realization of a free bridge should not be postponed or delayed by 
absolving any governmental agencies (either of the Federal Government or 
Kentucky or Indiana) from the payment for such use as was made of the bridge 
facilities. This thought is emphasized, we think, by the fact that the only 
privilege reserved by this act to the Federal Government on the question of 
tolls is that which gives to the Secretary of War authority to supervise the 
“rates” or toll schedules that may be fixed by the city of Louisville in its ad- 
ministration of the enterprise. The Secretary is given the authority, accordingly, 
to supervise these rates and to see that they are reasonable in the same manner 
as he may do in respect to bridges constructed under the act of March 1906. We 
quite agree that the Secretary has the authority to change our general rate 
schedule, if he should deem it unreasonable, but we do not believe he has or 
claims the authority to give special rates or exemption from tolls to anyone 
using the bridge, either for private or public purposes. As I understand it, 
however, your communication is not intended to raise any question as to the 
reasonableness of our rates, but is solely addressed to a claim of absolute exemp- 
tion from tolls for military movements, and upon this point we believe that your 
Washington office is in error. 

It may interest you to know that this question has recurred several times 
since the bridge was opened in the fall of 1929, and, as I understand it, the War 
Department has always finally come around to our way of thinking and con- 
sistently paid for its use of the bridge, just as every other public agency, Federal 
and State, has done. 

Obviously this question simply involves a point of law, and we do not want 
or expect to deprive the War Department of its legal rights any more than it 
should want to deprive us of ours. If your Washington office does not agree to 
our position as outlined above, we, of course, will be glad to cooperate in every 
way to have the point of law determined in the proper forum in an amicable 
way. 


It appears that the bridge over which tolls were paid was con- 
structed under the authority of the act of February 25, 1928, 45 Stat. 
146, section 1 of which is as follows: 


That in order to promote interstate commerce, improve the Postal Service, 
and provide for military and other purposes, the city of Louisville, Kentucky, or 
any board or commission of said city which may be duly created or established 
for the purpose, be and is hereby authorized to construct, maintain, and oper- 
ate a highway bridge and approaches thereto across the Ohio River at a point 
suitable to the interests of navigation, extending from some point in the city of 
Louisville, Kentucky, across said river to a point opposite on the Indiana shore, 
in accordance with the provisions of the Act entitled “An act to regulate the 
construction of bridges over navigable waters,” approved March 23, 1906, and 
subject to the conditions and limitations contained in this act. 


Sections 2 and 4 of the General Bridge Act of March 23, 1906, 34 Stat. 
84, provide: 


Sec. 2. That any bridge built in accordance with the provisions of this act 
shall be a lawful structure and shall be recognized and known as a post route, 
upon which no higher charge shall be made for the transmission over the same 
of the mails, the troops, and the munitions of war of the United States than the 
rate per mile paid for the transportation over any railroad, street railway, or 
public highway leading to said bridge; and the United States shall have the 
right to construct, maintain, and repair, without any charge therefor, telegraph 
and telephone lines across and upon said bridge and its approaches; and equal 
privileges in the use of said bridge and its approaches shall be granted to all 
telegraph and telephone companies. 


. * * * 7 7 . 
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Sec. 4. * * * If tolls shall be charged for the transit over any bridge con- 
structed under the provisions of this act, of engines, cars, street cars, wagons, 
carriages, vehicles, animals, foot passengers, or other passengers, such tolls 
shall be reasonable and just, and the Secretary of War may, at any time, and 
from time to time, prescribe the reasonable rates of toll for such transit over 
such bridge, and the rates so prescribed shall be the legal rates and shall be 
the rates demanded and received for such transit. 


The question of the payment of tolls by the Government over 
bridges constructed pursuant to the General Bridge Act of 1906 was 
fully considered in the decision of October 26, 1936, 16 Comp. Gen. 
427, in connection with the question of payment of tolls over the 
Mid-Hudson Bridge at Poughkeepsie, N. Y.—a bridge constructed 
under statutory provisions substantially identical with those here 
involved. The following is quoted from that decision: 


Language substantially identical with section 2 of the General Bridge Act 
having had a settled construction in the accounting offices for many years, that 
settled construction having been in the interest of the United States, and that 
construction not having been questioned in any court, it would require most 
cogent reasons for a modification of the construction to require the United 
States to pay tolls. 

Nor does the correctness of the construction adopted in the accounting offices 
seem to be open to question. It will be observed that section 2 of the General 
Bridge Act, as in the acts of 1862, 1866, and 1872, provided that the charges 
to the United States for the transmission of the mails, troops, and munitions 
of war should not be greater than the rate per mile over the railroad, etc., or 
public highway leading to the bridge. An analysis of this language shows that 
there was an assertion of the right of the United States to free passage over 
bridges so authorized for the mails, troops, and munitions of war. The section 
authorized payment of the same rate per mile for transportation as over the 
balance of the distance whether railroad or public highway, but nothing addi- 
tional for the use of the bridge. Under this language the common carrier would 
receive the same rate per mile for the length of the bridge as applied for the 
travel to the bridge; if a toll road led to the bridge, the toll road or bridge 
company could charge the same rate per mile over the bridge as was charged 
for the use of the toll road, but nothing additional for the use of the bridge, 
and if the public highway was a free public highway, no charge could be made 
for the use of the bridge. If the mails, troops, or munitions of war were moved 
over a free public highway by a public or private carrier, the carrier might 
receive the rate per mile contracted for, but the United States would pay noth- 
ing for the use of the bridge. So, also, if the United States itself moved its 
mails, troops, or munitions of war over a free public highway leading to the 
bridge, the statute is clear that nothing is to be paid for the transit of the 


bridge. * * * 

Since the bridge in question appears to be served by free public 
highways and was constructed subject to the provisions of the Gen- 
eral Bridge Act of 1906, you are advised that for reasons stated in 
the above-quoted decision, payment on the voucher presented with 
your letter is not authorized, 

It follows, therefore, that the audit action on vouchers 16 and 17 
of your June 1936 accounts was correct, and it is requested, there- 
fore, that refund of the amount paid thereon be made to this office 
promptly, including, also, the amount paid on vouchers 399, 231, and 
83 hereinabove described. 
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(A-86426) 


APPROPRIATIONS—EMERGENCY CONSERVATION WORK—EXTENSION 
OF PERIOD OF AVAILABILITY OF PRIOR APPROPRIATION ON BASIS 
OF A SUBSEQUENT ADDITIONAL APPROPRIATION 


As the First @eficiency Act of February 9, 1937, 50 Stat. 10, in making an 
additional appropriation for Emergency Conservation Work to be avail- 
able until June 30, 19387, fails to extend the period of availability of the 
appropriation for the same purpose made by the act of June 22, 1936, 49 
Stat. 1601, that appropriation is limited in its availability for obligation to 
March 31, 1987, the date originally fixed, and there exists no authority in 
the President to extend or otherwise change this specifically fixed period 
of availability. 


~~ Comptroller General Elliott to the Secretary of Agriculture, June 9, 
1937: 


Your letter of May 21, 1937, is as follows: 


Pursuant to the authority vested in the President by the Emergency Relief 
Appropriation Act of 1935 (Public Resolution No. 11), the President allocated 
to this Department by Executive Order No. 7029, dated April 30, 1936, from 
the appropriation made in said act for emergency conservation work purposes, 
the sum of $400,000. 

Section 14 of Public Resolution No, 11, supra, provides that: 

“The authority of the President under the provisions of the act entitled ‘An 
Act for the relief of unemployment through the performance of useful public 
work, and for other purposes’, approved March 31, 1933, as amended, is hereby 
continued to and including March 31, 1987.” 

The First Deficiency Appropriation Act, fiscal year 1937, approved February 
9, 1937 (Public, No. 4, 75th Congress), contains the following provision : 


“Emergency Conservation Work 


“For an additional amount for the purpose of carrying into effect the pro- 
visions of the act entitled ‘An Act for the relief of unemployment through the 
performance of useful public work, and for other purposes,’ approved March 31, 
1933, which act, as amended, is hereby continued in full force and effect to 
and including June 30, 1937, $95,000,000, to be expended under the direction of 
the President and to be available until June 30, 1937, for the same purposes 
and objects as those specified under this head in the First Deficiency Appropria- 
tion Act, fiscal year 1936.” 

In view of the fact that several agencies of this Department to which por- 
tions of the foregoing amount have been assigned have unobligated balances on 
hand, and particularly in view of the fact that the funds have been used to 
pay salaries, the Department is desirous of securing from you early advice as to 
the availability of such unobligated balances for expenditure after March 31, 
1987. The foregoing provisions from the First Deficiency Appropriation Act 
seem to be susceptible of dual interpretation. It would appear to us that 
it should be construed to allow the expenditure of all unobligated balances 
after March 31, 1937, up to and including June 30, 1937, without further “di- 
rection of the President”, and that only the “additional amount” of $95,000,000 
is “to be expended under the direction of the President.” 

Specifically, we wish to be advised whether the funds alluded to above in the 
possession of this Department may be expended up to June 30, 1937—(a) 
under the direction of the President; (b) without regard to further Presiden- 
tial orders relating thereto. 


The appropriation for emergency conservation work, act of June 
22, 1936 (49 Stat. 1601), provides— 
For the purpose of carrying into effect the provisions of the act entitled “An 


act for the relief of unemployment through the performance of useful public 
work, and for other purposes”, approved March 31, 1933, as amended, includ- 
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ing personal services, without regard to civil-service laws and regulations and 
the Classification Act of 1923, as amended, supplies and equipment, purchase 
and exchange of law books, books of reference, periodicals and newspapers, 
printing and binding, travel expenses, rents in the District of Columbia and 
elsewhere, purchase, exchange, maintenance, repair and operation of motor- 
propelled, passenger-carrying vehicles, also the purchase (including exchange) 
of one at not to exceed $1,500, and other necessary expenses, fiscal year 1937, 
$308,000,000, to be expended under the direction of the Presideng and to remain 
available until March 81, 1937, of which sum $10,000,000 shall be immediately 
available. * * * 

As the First Deficiency Act of February 9, 1937 (50 Stat. 10) in 
making an additional appropriation for emergency conservation 
work, to be available until June 30, 1937, only extends the provisions 
of the act of March 31, 1933, to June 30, 1937, but does not extend the 
period of availability for the appropriation for emergency conserva- 
tion work in the above act of June 22, 1936, that appropriation is 
limited to availability to March 31, 1937. Accordingly, the funds so 
appropriated will not be available for obligation after that date. I 
find no authority vested in the President of the United States to 
extend or otherwise change the period of availability specifically 
fixed in the appropriation. 


Your submission is answered in the negative. 


(A-86521) 


COMPENSATION—PROMOTIONS—AVERAGE PROVISION— 
DETERMINATION OF APPROPRIATION UNIT 





It appearing that the work of employees in the Office of Indian Affairs in the 
District of Columbia, paid under different appropriation items, whose 
positions have been allocated in the same grade, is similar and related— 
both as to character and purpose—there is no objection to the consider- 
ation of the entire office as the unit instead of the separate appropriation 
items, in the application of the average provision in the fixing of salaries 
of personnel under the Classification Act of 1923, as amended, but the 
unit so established as to one grade must control also in all other grades 
provided by the Classification Act in which positions of said office have 
been allocated. 


Arting. permernetes General Elliott to the Secretary of the Interior, June 9, 
1937: 


Your letter of May 25, 1937, is as follows: 


There has been presented to me by the Office of Indian Affairs a recommen- 
dation for the promotion of Harry W. Shipe from $3,800 to $4,000 per annum 
in grade CAF-11, and the question has arisen as to whether or not the aver- 
age of the grade would be exceeded in granting promotion to Mr. Shipe. 

There are employed at the present time in the Bureau of Indian Affairs 
in grade CAF-11 six employees, whose salaries are as follows: 


E. J. Armstrong_-_-.--- $4, 600 2 St |. ere eran $3, 800 
Br AE cst sp ctinndnanmerti 4, 600 Dg MP inci nnieeeacnits 4, 000 
W. B. Greenwood-_-_-_-_--- 3, 800 Louis Balsam__--.---~- 3, 800 


The first four named persons are paid from the appropriation “Salaries, 
Office of Indian Affairs’; Mr. Wheat is paid from the appropriation “Acquisi- 
tion of Lands for Indian Tribes”; and Mr. Balsam is paid from the appropri- 
ation “Expenses of Organizing Indian Corporations.” 
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The general practice this Department has followed has been to consider the 
appropriation as the unit upon which to calculate grade averages. For ex- 
ample, in the Office of Education the appropriations for salaries for the Com- 
missioner and other personal services in the District of Columbia and for Vo- 
cational Education have been considered as separate units, and in the Office 
of the Secretary the appropriations for salaries, “Office of the Secretary, Office 
of the Solicitor, Division of Territories and Island Possessions, Division of 
Investigations, and Division of Grazing Control” have been considered as sep- 
arate appropriation units. In the above offices the duties of the various 
branches have been segregated sufficiently to warrant considering the indi- 
vidual appropriation items as the unit. However, the duties of employees 
paid from the several appropriations for the Indian Office above referred to 
are more closely related and it would be exceedingly difficult to draw a clear 
line of distinction between the work carried on by the office personnel. Per- 
sons employed in the same diyision are now paid from several different ap- 
propriations, yet their work is similar and related. 

Your several decisions on the “average” subject have been received and it 
is the belief that it would be proper in the Indian Office to consider all 
employees paid from the regularly appropriated funds as forming one unit, 
thereby making available $600 for promotion in grade CAF-11 before the 
average of the employees of that grade was reached. Before proceeding with 
the promotion of Mr. Shipe, your opinion is requested as to whether, in the 
above circumstances, the unit is the office or the individual appropriations. 


The Department of the Interior appropriation act for the current 
fiscal year dated June 22, 1936, 49 Stat. 1757, 1763, under the major 
heading “Bureau of Indian Affairs” has a number of subheadings 
including “Salaries”, “General expenses”, “Indian lands”, ete. All 
of the appropriation for “Salaries” is available for expenditure in 
the District of Columbia. Under each of the other subheadings 
appear a number of paragraphs or appropriation items for the vari- 
ous field activities of the Bureau, at least six of which provide lim- 
ited amounts for personal services in the District of Columbia, in- 
cluding the two appropriation items mentioned in your letter from 
which the salaries of two of the employees in grade CAF-11 are 
paid. It is understood from your submission there are no other 
employees in grade CAF-11 whose salaries are paid from any of the 
other field appropriation items which provide for personal services 
in the District of Columbia, 

The part of the so-called “average provision” that is for consid- 
eration here is as follows: 

* * * That in expending appropriations or portions of appropriations, 
contained in this act, for the payment for personal services in the District 
of Columbia in accordance with the Classification Act of 1923, as amended, with 
the exceptidn of the First Assistant Secretary and the Assistant Secretary 
the average of the salaries of the total number of persons under any grade 
in any bureau, office, or other appropriation unit shall not at any time 


exceed the average of the compensation rates specified for the grade by such 
act, as amended, * * *, 


The following is quoted from the decision of August 8, 1924, 4 
Comp. Gen. 167, 168: 


In decision of June 26, 1924, 3 Comp. Gen. 1001, in answer to question one 
the following was stated: 

“* * * Jf a bureau or office is operating under one appropriation the 
unit is the bureau or office, whereas if the bureau or office is operating under 
two or more appropriations the unit is the appropriation. If there be an 
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instance of two or more bureaus or offices operating under one appropriation, 
the unit would be the bureau or office.” 

This quoted statement was and is intended merely as a general rule subject 
to amplification upon submission of specific cases. It may be said that the 
statement “if the bureau or office is operating under two or more appropriations 
the unit is the appropriation” was intended to relate more particularly to 
a bureau or office in which there are dissimilar or unrelated activities pro- 
vided for under separate’ appropriations. 

And, in decision of June 30, 1925, 4 Comp. Gen. 1075, 1076, it 
was stated : 

The decisions of this office have held, in effect, that ordinarily the respec- 
tive bureaus in a department are the units within the meaning of the aver- 


age provision in the absence of a specific showing that the bureau is oper- 


ating under two or more appropriations providing for dissimilar or unrelated 
activities. * * * 


These general rules have been restated or applied to specific cases 
in a number of other decisions. See 4 Comp. Gen. 342; id. 456; id. 
678; id. 817; id. 851; 5 id. 2; id. 68; id 346. See also, 4 Comp. Gen. 
493 ; 14 td. 392, 393. 

In view of your representation that the work of employees in the 
Office of Indian Affairs in the District of Columbia whose positions 
have been allocated in the same grade are similar and related—both 
as to character and purpose—this office is not required to object to 
the proposed change in the procedure with respect to the unit to be 
considered for applying the average provision to employees in the 
Bureau of Indian Affairs. Of course, if such procedure be adopted, 
the Bureau appropriation unit niust control not only in grade 
CAF-11 the case presented in your letter, but in all other grades pro- 
vided by the Classification Act in which positions under the Bureau 
of Indian Affairs have been allocated. 


(A-84537) 


NATIONAL FORESTS—PERMITS, SALES AGREEMENTS, ETC.—FILING 
IN GENERAL ACCOUNTING OFFICE 


Permits, sales agreements, or other contracts or instruments under which 
the Government acquires a right to collect money for privileges granted, 
materials sold, or work done for,.or in cooperation with, private parties 
in the national forests, are contracts such as are required by law to be 
filed in the General Accounting Office, the original to be furnished except 
in the case of licenses or permits requiring that the originals be given 
the licensee or permittee, in which cases the procedure should be as out- 
lined in 16 Comp. Gen. 490. 


Acting eee General Elliott to the Secretary of Agriculture, June 11, 
9 . 


In the audit of the accounts of disbursing officers reporting col- 
lections on behalf of the Forest Service, question has arisen as 
to the proper evidence to be submitted to this office in support of 
collections on account of timber sales, special use permits, and co- 
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operative work in the national forests, By letter of November 
16, 1936, this office requested the Chief Disbursing Officer, Division 
of Disbursement, Treasury Department, to furnish further particu- 
lars with respect to such transactions reflected in the Atlanta Re- 
gional Office, Forest Service, portion of his account for October 
1935, including the original accepted bid where sales were based 
upon sealed proposals, A copy of said letter was sent to the Chief 
of the Forest Service, and in reference thereto there was received 
a letter of the Acting Chief, Forest Service, dated December 7, 
1936, in part as follows: 


“Your letter lists a number of receipts items covering principally receipts 
from the disposition of timber, including a few special use and timber trespass 
items. The paragraph at top of page 6 of your letter requests information 
as to the method of advertising and manner of accomplishing sales, together 
with additional statements concerning these transactions. 

In connection with the disposal of timber products the law authorizes 
the Secretary of Agriculture under rules and regulations prescribed by 
him to sell timber for not less than the appraised value, and directs that 
before sale is made notice thereof shall be given for not less than thirty 
days by publication in one or more newspapers of general circulation in the 
State or territory, but provides further that timber, cord wood, and other 
forest products not exceeding $500.00 in appraised value may be sold without 
advertisement (16 U. S. C., section 476). Timber may also be granted free 
under regulations prescribed by the Secretary to settlers, miners, residents, 
ete. (16 U. S. C., section 477), or may be sold to homestead settlers and 
farmers for domestic use at prices not controlled by appraised value (16 
U. S. C., 489). 

Except where otherwise provided or authorized by law the prices for 
unadvertised sales are based upon appraisal made locally, the value depend- 
ing upon the species, accessibility, market prices of manufactured product, 
ete. The values vary so widely that it is not possible to fix a uniform 
scale of prices, which necessarily vary by forests and areas within a forest. 
For quantities requiring advertisement the price, of course, is determined 
by the bids, which may be at or above the advertised minimum price. Collec- 
tions for timber taken without permit (Timber trespass) are based on the 
appraised value of the product removed. The charges for special use per- 
mits are also determined by appraisal, subject to minimum prices fixed by 
the National Forest Manual. More detailed information concerning the 
handling of these matters may be obtained from the National Forest Manual, 
several copies of which are in the General Accounting Office, beginning at page 
3-S for timber sales, free use, etc., and page 8-L for special uses. 

Because of the large number of permits and other papers relating to utiliza- 
tion of national forest resources the cost of furnishing copies is considered 
to be out of all reasonable proportion to any use that could be made of 
them by your office. The furnishing of such papers was the subject of corre- 
spondence between the Comptroller General and the Department of Agricul- 
ture several years ago, at which time the impracticability of furnishing them 
was explained. The same conditions still exist and consequently no action 
is being taken toward furnishing the papers requested in the paragraph at 
the top of page 6. 

Deposits in Fund 128028 [Forest Service Cooperative Fund, Trust Fund] 
are determined in various ways. In some instances the depositor is willing 
to contribute some amount determined by him, for a particular purpose. 
Where the deposit is in connection with removal of timber the amount 
depends upon the quantity of timber and is expended for disposal of the 
debris resulting from the cutting (16 U. S. C., section 490). In other 
cases where a group of cooperators contribute to a particular purpose a uni- 
form amount is determined, which is paid by each member of the inter- 
ested group. Aside from deposits in connection with disposal of timber 
debris or a cooperative arrangement in which the cooperator undertakes 
to bear a percentage of the whole cost there is no basis of measuring the 
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amount due. For example, an undertaking may cost $300.00: Deposits of 
$5.00 may be obtained from sixty persons or a smaller number, in which latter 
event the Forest Service appropriation would necessarily bear the remainder 
of the cost. 

The determination of the amount due from any permittee is based on the 
value of the product obtained, the use of land occupied, etc., the accuracy 
of which can be determined only on the ground by men familiar with the 
methods and bases of appraisal and (in the case of timber) with the methods 
of measurement, including allowance for defects, etc. 


Section 3743, Revised Statutes, as amended by section 18 of the 
act of July 31, 1894, 28 Stat. 210, and by section 304 of the act of 
June 10, 1921, 42 Stat. 24, provides that all contracts to be made, 
by virtue of any law, and requiring the advance of money, or in 
any manner connected with the settlement of public accounts, shall 
be deposited promptly in the General Accounting Office. It has been 
held that this provision applies to contracts involving collections 
by the United States as well as to those involving payments, and 
that each and every lease, permit, sales agreement, or other contract 
under which the Government acquires a right to collect money or 
assumes an obligation to pay money should be filed in this office. 
6 Comp. Gen. 642; A-17771, May 14, 1927; A-82935, August 22, 
1930; A-56219, August 1, 1934. See particularly, my decision of 
November 14, 1936, A—58596, 16 Comp. Gen. 490, involving a permit 
or license issued by your Department to the Kanaga Island Ranch- 
ing Co. of Seattle, Wash., which decision was affirmed by decision 
of February 20, 1937, A-58596, to you, in part as follows: 

* * * The accounts of the disbursing officer or officers effecting collection 
under the license agreement here in question are clearly public accounts and 
as the law specifically requires this Office to audit and settle such accounts 
and to certify the balances accordingly—in addition to the specific require- 
ment of the laws hereinbefore mentioned that all contracts in ‘connection with 
the settlement of public accounts” be filed here—the question of what docu- 
ments are necessary to a proper audit and settlement of such public accounts 
is one exclusively for the determination of this Office.” 

Regulations have been prescribed by your Department, pursuant 
to law, to govern the utilization and disposition of national forest 
resources. It is the duty of this Office to require a showing of facts 
sufficient to enable effect to be given the law and the regulations 
in the audit and settlement of the accounts. 

There has been noted the statement in the above-quoted letter 
of the Acting Chief, Forest Service, that the furnishing of papers 
of the character here involved “was the subject of correspondence 
between the Comptroller General and the Department of Agriculture 
several years ago.” Said statement is not sufficiently definite to 
identify any such correspondence-in the files of this Office. How- 
ever, by decision of the former Comptroller General dated March 
27, 1925, A-8304, affirmed on October 28, 1925, it was held that 
agreements involving deposits for cooperative work in national for- 
ests, and for brush and debris removal incident to sales of timber, 
pursuant to the provisions of the acts of June 30, 1914, 38 Stat. 
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430, and August 11, 1916, 39 Stat. 462, respectively, should be 
reduced to writing and filed in this Office in accordance with the 
requirement of section 3743, Revised Statutes, as amended. 

But, be that as it may, permits, sales agreements, or other con- 
tracts or instruments under which the Government acquires a right 
to collect money for privileges granted, materials sold, or work 
done for or in cooperation with private parties in the national for- 
ests, clearly appear to be contracts of the character required by the 
law to be filed in this Office. This Office has no choice in the matter 
of such requirement, regardless of any increased cost which com- 
pliance with the law may entail in the administration of the Forest 
Service. 

In this connection it will be noted that it is the contracts them- 
selves, and not copies thereof, which are required by the law to be 
deposited in this Office. A sufficient number of copies of such 
agreements should be made to satisfy the administrative needs for 
the same, and the originals should be forwarded to this Office. How- 
ever, in the case of licenses or permits where the original is required 
to be given to the person or company in whose favor it is issued, 
the licensee or permittee should be required to sign on a certified 
copy of the permit or license an indorsement to the effect that he 
accepts and agrees to comply with the terms and conditions thereof, 


and the filing of the certified copy bearing the original indorsement 
will be accepted as in compliance with the law. 16 Comp. Gen. 
490, supra. 

It is requested that the proper officers of the Forest Service be 
instructed accordingly. 


(A-86529) 


APPROPRIATION AVAILABILITY —PORTABLE AIR-CONDITIONING 


UNITS FOR PUBLIC BUILDINGS—UNITED STATES TARIFF COMMIS- 
SION : 


There is no objection to the use of the appropriation for the United States 
Tariff Commission for the purchase, after advertising, of portable air- 
conditioning units for use in its public building office space, provided it 
is administratively determined they are essential to the performance of 
the duties required of the Commission, and involve no structural change in 
the building or plumbing connections in their installation. 


Acting Comptroller General Elliott to the Chairman, United States Tariff 
Commission, June 11, 1937: 


Your letter of May 26, 1937, is as follows: 


The Tariff Commission has for the past thirteen years occupied space in 
the Old Land Office Building, located between Seventh and EKighth, E and F 
Streets NW. The structure and location of the building make it extremely 
difficult during the summer months to ventilate the offices properly and at 
the same time keep out dust and traffic noises from the streets. About two 
years ago when general plans were being considered for air conditioning 
old Government buildings, the National Park Service was requested to include 
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certain offices of the Commission in the program. Our request was tentatively 
approved but finally failed because of shortage of funds. 
To alleviate in part the conditions referred to, the Commission is desirous 
of installing in the executive offices small movable or portable air-conditioning 
or ventilation units. 
Is the regular appropriation of the Tariff Commission available to purchase 
that type of equipment? 


The appropriation for the salaries and expenses of the Tariff 
Commission for 1936, act of March 19, 1936, 49 Stat. 1180, provides: 


For salaries and expenses of the Tariff Commission, including personal 
services in the District of Columbia and elsewhere, purchase and exchange 
of labor-saving devices, the purchase of professional and scientific books, law 
books, books of reference, gloves and other protective equipment for photostat 
and other machine operators, rent in the District of Columbia and elsewhere, 
subscriptions to newspapers and periodicals, and contract stenographic re- 
porting services, as authorized by sections 330 to 341 of the Tariff Act of 
1930, approved June 17, 1930 (U. S. C., Supp. VII, title 19, secs. 1330-1341), 
$941,000, together with $4,000 of the unexpended balance of the appropriation 
for this purpose for the fiscal year 1935. * * 


In decision A-56741, dated August 13, 1934, to the Chairman, 
Securities and Exchange Commission, there was considered a question 


substantially identical with that here presented and it was there 
held that: 


It is wnderstood that the air-conditiong equipment which the commission 
contemplates purchasing is of the portable type and that the proposed installa- 
tion would not contravene the rule prohibiting use of appropriated moneys for 
improvements to rented premises. See 5 Comp. Dec. 478; 2 Comp. Gen. 607; 
5 id. 366. If such are the facts and you specifically determine that the said 
equipment is neessary “For the purpose of administering the provisions of the 
Securities Act of 1934’, and evidence of such determination is. filed with the 
voucher upon which payment is made, this office will interpose no objection 
to the purchase, if otherwise correct, it being understood, of course, that the 
requirements as to advertising, etc., will be complied with. 





The holding in the decision above quoted is equally applicable to 
the situation here presented. Accordingly, if it be administratively 
determined that the portable air-conditioning units are essential to 
the proper performance of the duties-required of the Commission 
and involve no structural changes in the building or plumbing con- 
nections, this office would not be required to object to the use of your 
appropriation for the purchase of such units under the conditions 
stated in the cited decision. Cf. A-54725, April 13, 19384; A-55493, 
June 21, 1934. 


(A-84565) 
FEDERAL SURPLUS COMMODITIES CORPORATION FUNDS—AVAIL- 


. ABILITY FOR TRAVELING EXPENSES, ETC., IN FOREIGN COUNTRIES 
FOR MARKET STUDIES 













Funds in the Special Deposit Account, Federal Surplus Commodities Corpora- 

tion, although received from the States and not appropriated directly to 
the Corporation, are nevertheless because initially Federally appropriated 
funds granted to the States for relief purposes, impressed with a definite 
trust—that of relief—and are not available for traveling expenses, etc., 
of employees for foreign travel for agricultural market studies, an under- 
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taking the expenses of which, if authorized, would be chargeable to 
appropriatons of the Department of Agriculture or the Agricultural 
Adjustment Administration. 


Acting Comptroller General Elliott to the President, Federal Surplus Commodi- 
ties Corporation, June 14, 1937: 


Your letter of June 3, 1937, is as folows: 


Receipt is acknowledged of your letter of April 1, 1937 (File A-84565), in 
connection with the direct settlement of vouchers covering claims for travel 
and other expenses during the period June 30 to September 22, 1936, by various 
individuals traveling to Great Britain and Continental Kurope “for the purpose 
of making studies of cooperative enterprises in Europe as such enterprises 
affect the expansion of markets and the increase and improvement of 
the distribution of agricultural and other comodities and the products 
thereof”, making inquiry as to the following matters: First, an explanation as 
to whether due consideration was given to the statutory restriction contained 
in section 2 of the Emergency Relief Appropriation Act of 1935, 49 Stat. 117, 
which limits the expenditure of funds appropriated therein for use only in the 
United States and its Territories and possessions; second, an explanation as to 
how the travel in anywise accomplished the purpose and policy of the Corpora- 
tion; and third, the authority for using the funds in question to pay losses due 
to unfavorable rates of exchange. 

The first inquiry appears to assume that funds now on deposit to the credit 
of the Federal Surplus Commodities Corporation consist of funds either appro- 
priated to the Corporation from the Emergency Relief Act of 1935 or appro- 
priated to the Federal Emergency Relief Administration by that act and sub- 
sequently granted to the Corporation by the Federal Emergency Relief Admin- 
istration. The Corporation has never received any appropriations from Con- 
gress, nor has it received any grants from the Federal Emergency Relief 
Administration. The only Federal Emergency Relief Administration funds 
which have eventually found their way into the treasury of the corporation 
consist of funds granted by the States to the corporation, and of these none 
were initially 1935 funds. 

Until November 16, 1935, when the control of the Corporation was trans- 
ferred to the Department of Agriculture, the Corporation was financed exclu- 
sively by funds granted and assigned to the Corporation by the Governors of 
the several States and all of the Territories except Hawaii. 

Concerning the second point in your letter, namely, the connection between an 
inquiry into the methods of marketing cooperatives and the functions of the 
Corporation, there was quoted in your letter an excerpt from the United 
States Government Manual, which emphasized the principal activity of the 
Corporation as being the distribtuion of surplus agricultural commodities to 
State relief agencies, This is true as a generalization but is not descriptive 
of all of the functions of the Corporation. 

Prior to November 16, 1935, when the Corporation was under the control of 
the Federal Emergency Relief Administration, its policies were determined by 
relief considerations and it procured certain commodities which were not of 
egricultural origin. For instance, in the winter of 1933-34 it made distribution 
of 1,133,890 tons of coal and coke. 

However, with the transfer of control to the Department of Agriculture, the 
emphasis was shifted from relief to agricultural considerations, and the Cor- 
poration has been considered to have authority to engage in any operation 
consistent with the policies of the Department of Agriculture and not incon- 
sistent with its own charter powers. 

Ever since the passage of section 32 of Public, No. 320, as amended, the 
Federal Surplus Commodities Corporation has cooperated closely with the 
Department of Agriculture in connection with the distribution of agricultural 
commodities procured by the Agricultural Adjustment Administration pursuant 
to said act. The charter powers of the Corporation which permit such coopera- 
tion are contained in the third article of the certificate of incorporation, which 
provides as follows: 

“Third. The nature of the business and objects or purposes to be transacted, 
promoted or carried on by this corporation are: 

“(a) To relieve the existing national economic emergency by expansion of 
markets for, removal of, and increasing and improving the distribution of, 
agricultural and other commodities and products thereof; 

* oe = . - 
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“(g) To cooperate with any private, public, or governmental agency or 
agencies ; 
+ * > * *” 7 a 


“(j) To enter into and encourage farmers, producers, and others to enter 
into marketing plans and agreements and to cooperate in any plan which 
provides for reduction in the acreage or reduction in the production for 
market of agricultural commodities; * * *.” 

Copies of the Corporation’s charter and by-laws are on file in your office. 

The purpose of section 32 of Public, No. 320, 74th Congress, as amended, is to 
relieve agricultural marketing situations by encouraging the exportation and 
the domestic consumption of agricultural commodities and products thereof. 
An inquiry into the methods of cooperative enterprises as they relate to the 
distribution of agricultural and other commodities and products was con- 
sidered to be pertinent to certain agricultural and marketing problems. As 
the cost of financing such an inquiry by the Corporation did not appear to 
contravene any provisions of existing law, the advisability of having such an 
inquiry made was considered to be a matter within the field of administrative 
discretion. 

The third point in your letter for consideration is the authority for paying 
exchange losses sustained by employees on travel status in foreign countries. 
The act of March 26, 1934, 48 Stat. 466, which was referred to in your letter, 
authorizes appropriations to meet losses sustained by employees of the United 
States due to appreciation of foreign currencies in their relation to the American 
dollar, but said act does not authorize payment of any such losses, The 
authority for such payments is to be found in “Amendment of Executive Order 
No. 6657—A of March 27, 1934, as Amended”, dated December 24, 1934. Section 
2 of this Executive order reads as follows: 

“The purpose of these regulations is to provide for reimbursement to officers, 
enlisted men, and employees of the United States (hereinafter referred to as 
employees), for losses sustained from appreciation of foreign currencies in their 
relation to the American dollar, as authorized under the aforesaid act.” 

The fact that this Corporation never received any appropriation under the 
act of March 26, 1934, 48 Stat. 466, is not considered to preclude it from reim- 
bursing employees for exchange losses pursuant to the Executive order cited 
above. 

Although the administrative expenses of this Corporation come under the 
supervision of the Bureau of the Budget by virtue of Executive Order No. 7126, 
as amended by Executive Order No. 7150, and appear regularly in the Budget 
of the United States, Congress never has appropriated any funds for this 
Corporation. Hence, if it is held that the Corporation may pay exchange losses 
only out of appropriated funds, there would appear to be no authority for 
payment of salaries and other administrative expense items, for the reason that 
the Corporation never has had an appropriation to meet administrative 
expenses. 

It is hoped that, in the light of this additional clarifying information, you 
will find that careful consideration was given to the propriety of the use of 
the funds of the Corporation to accomplish the purposes of the Corporation 
and to the payment of exchange losses suffered by employees on travel status 
in foreign countries. 


Executive Order 7126 of August 5, 1935, as amended by Executive 
Order 7150 of August 19, 1935, required your Corporation to submit 
to the Bureau of the Budget estimates for administrative expenses. 
Based on such estimates, the Budget, 1937 (page 46), discloses the 
source of your funds as follows: 

Source of funds: Estimate 1936 Actual 1935 


Transfers from States (through Federal Emer- 
gency Relief Administration) : 1934 obligated 


for 1935 regular relief_......_._.._...._.______ 7, 351, 785 
Allotments received in 1935: 

Pemimeet (ONe@Mea. Slge eu 1, 041, 780 45, 501, 000 

eee -Meniie wa Sos Solsestoui 40, 300, 000 


1935 allotment available in 1936, regular relief__ 18, 010, 856 18, 010, 856 


oe 
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While the funds in the special deposit account, Federal Surplus 
Commodities Corporation, were not appropriated directly to your 
Corporation, they nevertheless were initially federally appropriated 
funds and were granted to the various States for specific pur- 
poses of relief. In turning such funds over to your Corporation 
the States did not and could not enlarge the purposes for 
which they were originally granted. Obviously, their use for con- 
ducting investigations or studies in Europe which, if authorized, 
would otherwise have been chargeable to appropriations of the 
Department of Agriculture, or the Agricultural Adjustment Ad- 
ministration, is not applying such funds to the relief purposes for 
which they were granted to the States. It is not a question of what 
powers may be exercised under your charter, but a question of the 
proper use of funds which, when made available to your Corporation, 
were impressed with a definite trust. Section 32 of the act of August 
24, 1935, 49 Stat. 774, as amended, referred to in your submission, 
which provides funds for use by the Secretary of Agriculture for 
certain purposes, did not confer any additional authority upon your 
Corporation nor authorize the use of its funds for the purposes 
of that section. 

In view of the foregoing, no part of the amounts claimed by the 
10 employees was properly chargeable to the special deposit account 
of your Corporation, and insofar as the settlements authorized the 
payment to the claimants of portions of the amounts claimed, the 
settlements were in error and will be revised and charges raised 
against the respective employees for the amounts paid thereunder. 

In view of the foregoing, it is not necessary at this time to pass 
upon the questions of exchange loss or the allowance of per diem 
while on board ship when not provided in the travel orders. 


(A-86721) 


UNITED STATES CONSTITUTION SESQUICENTENNIAL COMMISSION— 
EXHIBITION OF BORROWED PORTRAITS—APPROPRIATION AVAIL- 
ABILITY 


The only expenditures authorized to be made from funds appropriated for the 
celebration of the 150th Anniversary of the formation of the Constitution 
of the United States being those incident to the purposes specifically stated 
in the appropriating act of June 22, 1936, 49 Stat. 1599, there is no author- 
ity for the United States Constitution Sesquicentennial Commission. to 
borrow portraits for the purpose of an historical loan exhibition, nor appro- 
priation available for any expenses incident to such exhibition. 


Acting Comptroller General Elliott to the Director General, United States 
Constitution Sesquicentennial Commission, June 14, 1937: 


There has been received your letter of June 3, 1937, as follows: 
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Please advise if the General Accounting Office finds the following facts suffi- 
cient grounds for the elimination of competitive bids for certain services desired 
by this Commission herein outlined. 

This Commission is preparing a loan exhibition of portraits of the deputies 
to the constitutional convention and the signers of the Declaration of Inde- 
at the Corcoran Gallery of Art from November 27, 1987, to February 


Attached herewith is a copy of the letter which is a form used in requesting 
owners of portraits desired for the exhibition to lend them to the Government 
of the United States. In this form letter the owner of the portrait is advised 
that, in order to afford complete protection of the painting while on loan to 
the Government, insurance will be placed upon the portrait and that the Secur- 
ity Storage Company, of Washington, D. C., will undertake the packing and 
transportation of the painting to and from the exhibit. 

The extraordinary circumstances, which I wish to call to your attention 
and for which this Commission desires that the Security Storage Company, of 
Washington, D. C., do this work, are as follows: 

1. There will be approximately two hundred paintings from all over the 
United States brought to Washington for the exhibition and it is necessary 
that one firm here in Washington be responsible for the entire undertaking. 

2. Proximity of the Security Storage Company’s storage vaults to the scene 
of the exhibit wherein the portraits will be deposited prior and after the exhi- 
bition for inspection by the agents of this Commission and of the Corcoran 
Gallery of Art in preparing necessary details for the catalogue of the exhibit, 
and of planning for the hanging of the same on the walls in the galleries. 

8. The collection of paintings desired for the exhibition consists of original 
portraits executed during the lives of the subjects. These paintings are of 
great value in the art market and of inestimable extrinsic value to their 
owners. Before an owner of one of these portraits will consider lending it for 
an exhibition full and complete information must be submitted to him concern- 
ing the firm selected to handle and to supervise the packing of the portrait, 
as his approval of the method of handling the portrait and his confidence in 
the agents selected to perform the work influence his decision whether or not 
to risk lending his painting. Therefore the Commission finds it necessary to 
select a firm to do this work which will meet all the requirements demanded 
by the owners. The Security Storage Company enjoys a unique reputation 
among those sources from which we desire *to obtain paintings and only the 
confidence they place in this company will enable this Commission to obtain 
their consent to lend the paintings we desire for the exhibition. The portrait 
committee for the proposed exhibition, the personnel of which serves without 
remuneration and is composed of persons experienced in conducting exhibitions 
at museums and historical societies, advise from their experience that the 
Security Storage Company can best serve the Commission properly and effec- 
tively in obtaining the greatest number of consents from the owners of paintings 
to participate in the exhibition. 


It is stated in the referred to form of letter of February 23, 1937, 
used in requesting owners of portraits desired for the exhibition to 
lend them therefor, that there had been planned, as one of the prin- 
cipal events of the celebration of the one hundred and fiftieth anni- 
versary of the formation of the Constitution of the United States, 
an historical loan exhibition of authentic portraits of the signers of 
the Declaration of Independence and the deputies to the constitu- 
tional convention; also, that the Commission would like to have por- 
traits of the wives, children, and family groups of such signers and 
deputies for inclusion therein. 

The joint resolution of August 23, 1935, 49 Stat. 735, established 
a commission to be known as the United States Constitution Sesqui- 
centennial Commission and section 4 thereof made it the duty of 
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said Commission “to prepare a plan or plans and a program for the 
udequate celebration of the sesquicentennial anniversary”, and it ap- 
pears that this historical loan exhibition has been planned by the 
Commission as “one of the principal events of the celebration.” 
But it does not appear that the Congress has made any appropria- 
tion for such celebration. Section 5 of the said joint resolution 
required that the Commission on or before January 20, 1936, “make 
a report to the Congress, in order that enabling legislation may be 
enacted.” Only $10,000 was appropriated to carry out the provi- 
sions of the said resolution of August 23, 1935, and said appropria- 
‘tion was available only to June 30, 1936. See act of February 11, 
1936, 49 Stat. 1112. 

While the title of the joint resolution of June 1, 1936, 49 Stat. 
1392, indicates that its purpose was to enable the Commission “to 
carry out and give effect to certain approved plans, and for other 
purposes”, the body of the resolution shows that the only work 
therein authorized to be carried on by the Commission is (1) “to 
prepare and publish certain historical and educational material, as 
specified in the approved plans of the Commission, for distribution 
to libraries”, etc.; (2) to “prepare and provide for the general dis- 
tribution of photolithographic copies of a painting of the ‘Signing of 
the Constitution’”; (3) to “prepare reproductions of approved por- 
traits of the signers and the history of the Constitution, and of its 
time, together with their facsimile signatures and appropriate bio- 
graphical sketches, for distribution to libraries”, etc.; and (4) to 
“prepare and provide for the general distribution of, suitable medals 
and certificates for commemorating the celebration.” For carry- 
ing out the work thus authorized there was authorized to be appro- 
priated, and there has been appropriated, the sum of $200,000. 

However, neither in the joint resolution of June 1, 1936, nor 
in the appropriation made in the act of June 22, 1936, 49 Stat. 
1599, to carry out its provisions is there any authorization for a cele- 
bration such as apparently was contemplated at the time the joint 
resolution of August 23, 1935, was enacted. Consequently, the only 
expenditures authorized to be made from the existing appropriation 
contained in the act of June 22, 1936, are those incident to the four 
items of work specified in the joint resolution of June 1, 1936, as 
above enumerated. 

Consequently, I have to advise that there is no statute authoriz-_ 
ing the Commission to borrow portraits for the purpose of an histori- 
cal loan exhibition at the Corcoran Gallery of Art, as proposed, and 
that there is no appropriation available for any expenses incident to 
such a loan exhibition, Therefore, the specific question presented 
in your letter of June 3, 1937, is not for decision at this time. 
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(A-85714) 


TRAVELING EXPENSES—FEDERAL JUDICIARY—APPLICABILITY OF 
STANDARDIZED GOVERNMENT TRAVEL REGULATIONS AND GEN- 
ERAL TRAVELING EXPENSE STATUTES 


The provisions of the Standardized Government Travel Regulations pertain- 
ing to transportation expenses have no direct application, as such, to 
the Federal judiciary, and decisions contrary will not be followed here- 
after. 

Official traveling expenses of the Federal judiciary reimbursable as to travel 
generally under section 259 of the act of March 3, 1911, 36 Stat. 1161, 
“upon the written certificate of the justice or judge”, and specifically as 
to attending the annual conference of senior circuit judges under the act, 
of September 14, 1922, 42 Stat. 838, “upon the written certificate of the 
judge * * * approved by the Chief Justice’, are subject to the pro- 
visions of the Economy Act of June 30, 1932, 47 Stat. 405, fixing a maxi- 
mum per diem of $5 for subsistence, the automobile mileage rate act 
of February 14, 1931, 46 Stat. 1103, as amended by section 9 of the act 
of March 3, 1933, 47 Stat. 1516, and section 10 of the latter act limiting 
transportation cost to lowest first-class rate by the transportation facility 
used. 


Acting Comptroller General Elliott to the Marshal, Supreme Court of the 
United States, June 15, 1937: 


There was received your letter of April 21, 1937, as follows: 


Replying to your notices of suspension of vouchers #274-281, 285-287, in 
my accounts for the quarter ending December 31, 1935, all of which vouchers 
relate to travel expenses, et cetera, of United States circuit court judges, which 
suspensions appear to be based on the “Standardized Government Travel 
Regulations”, as amended, effective January 30, 1934, I very respectfully sub- 
mit that the suspensions should be lifted and the vouchers passed for the fol- 
lowing reasons: 

1. The Travel Regulations, “issued for the guidance” of officials and em- 
ployees of the several executive departments and other independent estab- 
lishments of the Government, refer only to those officials. The Supreme Court 
of the United States is not an executive department or independent estab- 
lishment of the Government. It is a coordinate branch of the Government. 

2. It has been the prevailing and long practice of the accounting officers of 
the Government not to question vouchers filed by the United States Federal 
judges for claims for traveling expenses. 36 Stats. 1161, provides that vouchers 
filed by Federal judges will be allowed on their own signed certificates as to 
correctness ; and such vouchers have never been suspended, so far as the writer 
knows, until in this instance. 

8. The suspensions are based on a ruling of the Comptroller General, dated 
April 14, 1936, which ruling required certain details as to itemization, and 
supporting evidence, et cetera, of vouchers submitted to the General Account- 
ing Office. The ruling, upon which the justification for this suspension in 
this instance is relied upon, was made more than five months after the 
disbursements were made. In addition to the above suggestions, may I call 
your attention to the fact that, since the act of September 14, 1922, 42 Stats., 
837, providing for a judicial conference of Senior United States circuit court 
judges with the Chief Justice of the United States, traveling expenses of 
the United States circuit court judges attending the annual conference called 
by the Chief Justice have been allowed without question, except in one or 
two instances of slight technicalities, 


The suspensions in question related to reimbursement of trans- 
portation charges incurred by the circuit judges, as distinguished 
from payments of per diem for subsistence, and, as suggested in your 
letter, were based on the requirements of the Standardized Govern- 
ment Travel Regulations as to itemization, receipts, etc., pursuant to 
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decision of April 14, 1936, A-65245, by the former Comptroller 
General. 

It was held in that decision that the traveling expenses of Federal 
judges were subject to the Standardized Government Travel Regu- 
lations because such regulations were promulgated pursuant to the 
Subsistence Expense Act of 1926, 44 Stat. 688, which, as amended 
by section 207 of the Economy Act of June 30, 1932, had been held 
to include the judiciary within its terms. See 12 Comp. Gen. 125; 
id. 190. The said Subsistence Expense Act, however, relates solely 
to subsistence expenses of official travel, and not to transportation 
expenses, and upon examination of the matter it seems clear to me 
that provisions of the Standardized Government Travel Regula- 
tions pertaining to transportation expenses have no direct applica- 
tion, as such, to the judiciary by reason of anything contained in 
that act, or otherwise. Accordingly, the said decision of April 14, 
1936, will no longer be followed in this respect, and credit will be 
allowed for any items now in suspension against travel vouchers 
of Federal judges where the suspension is based wholly on the par- 
ticular requirements of the Standardized Government Travel Regu- 
lations relating to the reimbursement of transportation expenses, 
the reimbursement of travel expenses of Federal judges and justices, 
otherwise correct and proper, being governed generally by section 
259 of the act of March 3, 1911, 36 Stat. 1161, which provides that 
such expenses shall be paid “upon the written certificate of the 
justice or judge.” 

You indicate in your letter that the particular suspensions in- 
volved in your accounts were on vouchers covering the reimburse- 
ment of travel expenses of circuit judges attending the annual con- 
ference of senior circuit judges called by the Chief Justice of the 
United States pursuant to section 2 of the act of September 14, 
1922, 42 Stat. 838. The last paragraph of the said section is as 
follows: 

The Chief Justice and each justice or judge summoned and attending said 
conference shall be allowed his actual expenses of travel and his necessary 
expenses for subsistence, not to exceed $10 per day, which payments shall 
be made by the Marshal of the Supreme Court of the United States upon 
the written certificate of the judge incurring such expenses, approved by the 
Chief Justice. ; 

Except for the modification of the provision for subsistence ex- 
penses of not to exceed $10 per day by sections 207, 208, and 210 
of the Economy Act of June 30, 1932, 47 Stat. 405, amending the 
Subsistence Expense Act of 1926, 44 Stat. 689, to substitute a per 
diem of not to exceed $5 for travel within the limits of continental 
United States in lieu of reimbursement of actual expenses thereto- 
fore authorized by law, 12 Comp. Gen. 125; éd. 190, this paragraph 
appears to remain in full force and effect. But, of course, the 
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travel expenses of justices and judges are subject to the provisions 
of the act of February 14, 1931, 46 Stat. 1103, as amended by sec- 
tion 9 of the act of March 3, 1988, 47 Stat. 1516, and to section 
10 of the said act of March 3, 1933. 

The vouchers here in question appear to have been paid by you 
on the certificate of the judges as contemplated by the said act 
of September 14, 1922, but it does not appear from the vouchers 
that the payments were approved by the Chief Justice as expressly 
required by the act, and, accordingly, the suspensions will be con- 
tinued for such approval unless elsewhere in the accounts such ap- 
proval is shown. 


(A-86530) 


BURIAL EXPENSES—SAINT ELIZABETHS HOSPITAL INMATES—USE OF 
PRIVATE FUNDS FOR GRAVE MARKER AND HOSPITAL CEMETERY 
MAINTENANCE 


The private funds of an inmate of Saint Elizabeths Hospital, other than 
those of pensioners, received by and in the official custody of the hos- 
pital escheat to the United States upon the death of the inmate with- 
out heirs, and may not be used for the maintenance of the hospital 
or grounds, but, where the particular deposit was for the specified pur- 
pose of paying burial expenses of the inmate, there is no objection to 
the use of not to exceed $50 of the balance remaining after payment 
of the funeral expenses for the purchase and placing of a headstone 
or grave marker, 


a ee General Elliott to the Secretary of the Interior, June 16, 
1937: 


Your letter of May 26, 1937, requests decision upon the questions 
presented in letter dated May 5, 1937, from the Superintendent of 
St. Elizabeths Hospital, as follows: 


Reference is made to the case of Mr. John Flavin, who was admitted to 
Saint Elizabeths Hospital from the District, of Columbia on May 1, 1882, to 
receive care and treatment for mental disorder, and who died here April 28, 
1937, leaving no known relatives. 

Our records contain reference to the deposit of funds, $200.00, by the 
patient’s former committee, Mr. Frederick A. Fanning, in 1927, for burial 
expenses. This amount was understood to be the remainder of an estate 
to which Mr. John Flavin was entitled. 

Undertaker Norval K. Tabler had been designated to take charge of the 
burial, in the event of the patient’s death while here, and there being 
no grave site available in a private cemetery, nor any relative to take 
title to such a burial site in the event of its purchase from funds to the 
patient’s credit here, it was necessary to arrange burial in the hospial 
cemetery, which was consummated on the morning of May 5, 1937, under 
the directiton of Mr. Norval K. Tabler. 

After payment of the burial expenses there will be sufficient funds re- 
maining for the purchase of a gravestone or marker. 

Two questions are, therefore, presented for consideration: First, whether 
or not it will be proper to expend a portion, not more than $40.00, for exam- 
ple, of the funds remaining to Mr. Flavin’s credit here, for the purchase and 
erection of a grave marker at the grave of the deceased; and, second, whether 
or not any balance then remaining to his credit here may be taken by the 
hospital through the proper channels for credit to the fund for maintenance 
and upkeep of our hospital cemetery in which the patient is buried. 

A decision on these two questitons at your convenience will be much 
appreciated. 
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Under section 4839, Revised Statutes, as amended by the act of 
February 2, 1909, 35 Stat. 592, funds belonging to inmates may be 
drawn upon for “the use of such inmates.” The act of June 30, 1906, 
34 Stat. 730, requires that all moneys belonging to deceased inmates 
of St. Elizabeths Hospital (other than pensioners) be deposited in 
the Treasury unless claimed by the inmates’ legal heirs within 5 years 
from the death of the inmate. In other words, under these statutes 
the private funds of an inmate received by and in custody of the 
disbursing agent of the hospital escheat to the United States upon 
the death of the inmate without heirs, but in the absence of specific 
statutory authority therefor they may not be used for the mainte- 
nance of the hospital or the grounds. 

However, since the deposit of the $200 was for the specified pur- 
pose of paying burial expenses of the inmate and as the expense of 
erecting a headstone or grave marker is generally recognized by the 
courts as a part of the burial expenses, this office will not be required 
to object to the use of not to exceed $50 of the unexpended burial 
fund for the purchase and placing of a headstone or a grave marker. 
Any balance remaining, however, should be covered into the Treasury 
of the United States as a miscellaneous receipt if not claimed by legal 
heirs of the inmate within 5 years from the date of death of the 
inmate. 





(A-86832) 


LAW BOOKS—PURCHASES UNDER APPROPRIATIONS AUTHORIZING 
PROCUREMENT OF REFERENCE BOOKS 


A book of reference depending not so much upon the subject matter treated 
as the method of treatment and the uses to which put by its users, law 
books, although of the text book type if used for instruction or study, may 
nevertheless be purchased under an appropriation available for reference 
books, but not providing specifically for law books, where the books are 
for use for reference purposes by law clerks, attorneys, etc. 


Acting Comptroller General Elliott to the Chairman, National Bituminous Coal 
Commission, June 17, 1937: 


Your letter of June 8, 1937, is as follows: 


The National Bituminous Coal Commission is established under the Bitumi- 
nous Coal Act of 1937 (Public, No. 48, 75th Congress, 1st Session), section 20 (b) 
of which statute provides: 

“* * * All sums heretofore or hereafter appropriated or made available 
to the National Bituminous Coal Commission and to the consumers’ counsel 


of the National Bituminous Coal Commission established under the Bituminous~- 


Coal Conservation Act of 1935 are hereby transferred and made available for 
the uses and during the periods for which appropriated, in the administration 
of this act by the National Bituminous Coal Commission and the office of the 
consumers’ counsel herein created.” 

The act making appropriations for the Department of the Interior for the 
fiscal year ending June 30, 1937 (Public, No. 741, 74th Cong.) provides for the 
National Bituminous Coal Commission established under the act of 1935, as 
follows: 

“Salaries and expenses: For all necessary expenditures of the National 
Bituminous Coal Commission in performing the duties imposed upon said 
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‘ 


Commission by the Bituminous Coal Conservation Act of 1935, approved August 
30, 1935 (39 Stat., p. 991), including personal services and rent in the District 

of Columbia and elsewhere, traveling expenses, contract stenographic reporting 
services, stationery and office supplies and equipment, printing and binding, 
Sor pa to exceed $2,500 for newspapers, reference books, and periodicals, 
900,000.” 

There is attached hereto a list of books which this Commission desires to 
purchase for its library and charge against the above appropriation. We 
respectfully request advice as to whether such action may be taken as to all 
books listed, and if not as to all, which particular volumes may be purchased. 


Section 3 of the act of March 15, 1898, 30 Stat. 316, provides: 


That hereafter law books, books of reference, and periodicals for use of 
any executive department, or other Government establishment not under an 
executive department, at the seat of government, shall not be purchased or 
paid for from any appropriation made for contingent expenses or for any 
specific or general purpose unless such purchase is authorized and payment 
therefor specifically provided in the law granting the appropriation. 

As, the appropriation for the expenses of your Commission does 
not provide specifically for law books and most, if not all, of the 
books listed by you are law books, their purchase would not be 
authorized unless they can also be classed as reference books 
specifically provided for in the appropriation. 

In decision of the former Comptroller of the Treasury, 6 Comp. 
Dec, 311, it was stated on page 312 that— 

* * * Law books are such because of the subject-matter treated. Periodi- 
cals are such because of the method of their publication and manner of 
distribution to subscribers and purchasers, their subject-matter embracing a 
great variety of subjects. A book of reference is one not depending so much 
on the subject-matter treated as the method of treatment and the uses to 
which it is put by the users. If the subject-matter of the book is arranged 
in a way for ready reference, and the book is used as a book of reference only 
by the majority of its users, as to them it would be nonsensical to affirm of 
such a book that it is not a book of reference. A city directory is preeminently 
a book of reference, and is so regarded by the general public. It would be 
an extraordinary fact to find such a book on the circulating side of any 
library. 

As the books listed presumably are not for use as textbooks as 
used by instructors for teaching purposes or by students engaged in 
the study of law, but for reference purposes by officers and em- 
ployees qualified as law clerks, attorneys, etc., they may be desig- 
nated as reference books notwithstanding they may also be law books. 
Under such circumstances this office will not be required to object to 
the use of your appropriation for the purchase of the books in 
question. é 


(A-86141) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—CHANGE 
OF STATION—STATUTORY AUTOMOBILE TRANSPORTATION PRO- 
HIBITION APPLICABILITY 


The prohibition against transportation of automobiles of Government em- 
ployees under section 209 of the act of June 30, 1932, 47 Stat. 405, is as to 
the inclusion as a part of personal effects when the inclusion would 
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increase the expense to the Government and not as to the use of an 
automobile, when in the interest of the United States, for the transporta- 
tion of the employee under proper conditions not for the primary purpose 
of effecting the transportation of the automobile on change of station. 

Where by comparison with the cost to the Government of transportation of 
an employee on change of station by common carrier or by privately 
owned automobile it is found the former mode is less expensive and 
results also in a saving of business days, and the employee’s explanation 
for travel by privately owned automobile is the official need therefor 
after arrival at the new station, payment of mileage for the use of the 
ear in effecting the permanent change of station is not authorized, par- 
ticularly where the travel order involved was not signed by the head 
of the department concerned. 


Acting paeies General Elliott to the Secretary of the Treasury, June 
18, 1937: 


Letter from your acting administrative assistant dated May 4, 
1937, requests review of the audit action of this office in disallowing 
credit in the March 1935 account of G. F. Allen, Chief Disbursing 
Officer, for $98.20 paid on voucher 1098161, to Curtiss M. Everts, Jr., 
Assistant State Director of Sanitation, United States Public Health 
Service, as mileage for the use of his personally owned automobile 
in effecting a permanent change of station from Houston, Tex., to 
Salt Lake City, Utah, during the period February 6 to 11, 1935. 

The letter of May 4, 1937, is in part as follows: 


As the reason for the suspension you state: 

“Since it appears from the information submitted that the primary reason 
for using the automobile from Houston, Texas, to Salt Lake City, Utah, was 
in order to have the car at new station to be available for duty to be per- 
formed at that place, and not primarily for the purpose of transporting the 
traveler, reimbursement of transportation charges for mileage may not be 
allowed. After June 39, 1982, section 209 of the act approved June 30, 1932 
(Public, 212), prohibits the transportation at Government expense of privately 
owned automobiles. 47 Stat. 405. In this connection attention is invited to 
A-62630 dated December 23, 1935. The item is disallowed and the amount 
should be deposited.” 

It does not appear from the decision cited that the employee in that case had 
been authorized to use his personally owned automobile on official business away 
from his post of duty prior to the travel for which reinbursement was denied, 
and also since the distance traveled and common carrier availability were dif- 
ferent in that case, the Department would appreciate your further considera- 
tion of this claim. 

This employee, upon temporary appointment effective January 11, 1934, as 
assistant State director of the community sanitation program undertaken 
by the Public Health Service in the State of Texas in cooperation with the 
Civil Works Administration, was issued travel orders authorizing the use of 
personally owned automobile on official business away from his post of duty, 
which orders certified that such mode of travel had been determined to be 
more economical and advantageous to the Government than travel by common 
carrier. The orders directing his transfer to Salt Lake City and the orders 
for travel on official business away from his post of duty after arrival at that 
city also contained similar authorization and certification. A copy of each 
of these orders, dated June 29, 1934, February 6, 1935, and February 7, 1935; 
respectively, are herewith enclosed. The Public Health Service had received 
no request from this employee for a change of station to Salt Lake City, and 
it gave no consideration to any personal convenience which there might have 
been to the employee to have his automobile at his new station. On the 
other hand, the Surgeon General states in this connection as follows: 

“There is no disposition on the part of this service to deny that the availa- 
bility of the automobile for use in the State of Utah was desirable and advan- 
tageous. The community sanitation work is conducted in rural and semirural 
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areas where with few exceptions there are no public transportation facilities 
and if an employee does not have an automobile he must resort to the use of 
taxicabs and rental cars, which are much more expensive from the standpoint 
of the Government.” 

The Department feels, therefore, that you would be agreeable to the sug- 
gestion that the transportation of the automobile in this case was not such a 
transportation of an automobile as was intended to be prohibited by section 2 
of the act of June 30, 1982, and that there was considerable justification for 
the administrative decision that the mode of travel authorized would be in the 
interest of the Government. Some support is given to this view by the fact 
that the first notice of exception on this claim, dated May 11, 1936, showed 
that travel by personally owned automobile, if it had been performed by direct 
route, would have been less expensive to the Government than travel by com- 
mon carrier. The Department also believes that you realize that it is not 
always possible to determine to an exact amount that travel by personally 
owned automobile for such a distance as is involved in the present instance 
will in fact be financially more advantageous to the Government due vo uncer- 
tainty of the subsistence amounts, actual speedometer mileage, road and 
weather conditions, etc.; also, that when an employee has been advised of an 
administrative certification that travel by personally owned automobile has 
been determined to be more economical and advantageous to the Government 
than travel by common carrier, he would be placed in a rather unusual position 
if he should be required to question such certification. 

Having in mind, therefore, the fact that this employee had authority to 
travel on official business in his personally owned automobile away from his 
duty.station prior to this travel, the Department requests advice as to whether, 
upon further consideration, you do not feel that there is merit in this claim 
at-least to the extent that the transfer of this employee by way of common 
carrier would have obligated the Government. 


The prohibition against the transportation of automobiles of 
employees under section 209 of the act of June 30, 1932, 47 Stat. 
405, has reference to the transportation of an automobile as part of 
the personal effects of the employee when the inclusion of the auto- 
mobile would increase the expense to the Government, and has no 
reference to the use of an automobile when in the interest of the 
United States for the transportation of the employee under proper 
conditions. 

The controlling fact for consideration in the determination of 
whether or not the instant payment isin contravention of the pro- 
visions of said section 209, is solely one of whether the primary pur- 
pose inducing the use of the automobile was to effect an economy 
or advantage to the Government in the transportation of the 
employee pursuant to the requirements of the act of February 14, 
1931, 46 Stat. 1103, and the Standardized Government Travel Regu- 
lations, paragraph 12A, or whether the primary purpose was to effect 
the transportation of the automobile to the new station. If for the 
latter purpose, there can be asserted no reasonable ground of doubt 
that the payment contravened the provisions of the statute, since obvi- 
ously that which is directly prohibited by the statute may not be 
accomplished by the mere substitution of a mileage allowance in lieu 
of the prohibited transportation, irrespective of whether such allow- 
ance is equal to or less than what the cost to the Government would 
have been for the transportation of the employee by common carrier. 
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It appears that the involved travel was performed pursuant to 
telegraphic instructions of the Surgeon General, February 6, 1935, 
quoted in confirming order of like date as follows: 


Assistant State Director Curtis M. Evesrts, Jr., 
Houston, Tewas. 
Through Assistant Surgeon General C. E. Waller. 

Siz: Bureau telegram of even date addressed to you at Austin, Texas, reading 
as follows, is hereby confirmed: 

“Proceed immediately to Salt Lake City, Utah, take station, and report to 
State health officer for duty as assistant State director of community sanita- 
tion,” 

On or about February 6, 1935, you will stand relieved from duty at Houston, 
Texas, and you are directed to proceed immediately to Salt Lake City, Utah, 
and establish headquarters in the interest of the community sanitation pro- 
gram. 

In carrying out the foregoing orders, you will be allowed actual and necessary 
transportation and $4.00 per diem in lieu of subsistence. 

If a personally owned automobile is used, reimbursement will be made at 
the rate of four cents per mile on travel performed outside the limits of your 
station, as such an allowance has been administratively determined to be more 
economical and advantageous to the Government than cost by any other means 
of travel. No reimbursement will be made for gasoline, oil, etc., if travel is 
performed on the mileage basis. 

The travel directed is necessary in the public interest. 

Respectifully, 
(Sgd.) H. S. Cummine, 
Surgeon General. 


The employee, in letter dated May 19, 1936, explains his election 
to use such means of travel as follows: 

It was necessary that I have the use of an automobile in connection with my 
work in Utah, and I knew of no other way to obtain one except to drive my 
personal car through from Houston to Salt Lake City. Had I gone by train, 
there would have been no way of transporting my automobile into the State of 
Utah except at considerable personal expense. 

It is my opinion that this suspension is not justified, and I respectfully re- 
quest that the claim be reviewed and that weather conditions in the States of 
Colorado, Arizona, and Utah be taken into consideration as well as the ne- 
cessity for driving to Salt Lake City in my own automobile. 

In view of the above statement by the employee and the additional 
fact that the travel could have been accomplished by common carrier 
leaving Houston at 9:30 p. m. February ‘6, arriving at Salt Lake City 
at 7:45 a. m. February 9, at a cost of $45.49 rail fare, $12 Pullman 
tare, and $11 for 234 days per diem, with a resultant savings of $29.71 
and approximately 3 business days shorter transit time as compared 
with the automobile travel performed, the conclusion is inescapable 
that the primary purpose of the employee’s election to use his per- 
sonally owned automobile was to effect the transportation of said 
automobile to his new station so as to make available for use at the 
new headquarters. As to such reason it was held in decision of this 
Office dated July 25, 1932, 12 Comp. Gen. 112, that the expenses of 
transporting an employee’s privately owned automobile to his new 
duty station on and after July 1, 1932, is not authorized, notwith- 
standing the vehicle may be required at the new station for use upon 
official work. 
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It is further noted that the appropriation charged in this case was 
not the Public Health Service appropriation ordinarily available 
for transportation of effects of scientific personnel upon transfer of 
duty station, but an allotment of National Industrial Recovery funds. 
The travel order was not signed by the Secretary of the Treasury but 
by the Surgeon General. Under such circumstances there is for con- 
sideration, in addition to the above objections, the provisions of 
section 2 of the act of March 15, 1934, 48 Stat. 450, which provides: 


Appropriations for the fiscal year 1935 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such expenses shall not be allowed for any transfer effected for the 
convenience of any officer or employee. 


In view of the requirements of the statute that the travel order 
must be signed by the head of the department, no part of the expenses 
of transfer were payable from the appropriation involved irrespective 
of the reason for the use of the personally owned automobile. 

Accordingly, the disallowance of credit for the entire sum paid on 
this voucher must be and is sustained, and the amount thereof should 
be promptly remitted to this Office. 


(A-86217) 


ADVERTISING—NEWSPAPERS—SPACE MEASUREMENT BASIS FOR 
PAYMENT PURPOSES 


Where newspaper advertising orders specifically required that the notices be 
set solid, the basis for payment is the standard newspaper measure in de- 
termining the number of lines to the inch—9 lines of 8-point type—and 
notices so leaded as to reduce the number of lines may be paid for only 
on the basis of the space required had the notice been set on the standard 
newspaper measurement basis. 


Acting Comptroller General Elliott to N. G. Gooding, June 18, 1937: 
Your letter of May 11, 1937, is as follows: 


We enclose herewith duplicates of our original billings for the above referred 
to advertising placed by the office of U. S. Attorney J. O. Carr, of Wilmington, 
and at the same time are returning check for $10.50 offered by your Office in 
settlement for schedule No. PA-603. 

In the case of both advertisements, deductions are made from the amounts 
billed—in the case of No. PA-591, the amount of $4.23; on No. PA-603, $10.00, 
though both of these ads were charged by us at identically the same rate—our 
regular local legal rate—25¢ an inch. 

The purpose of this correspondence and the attached exhibits is to request 
your immediate attention to and correction in settlement for this advertising. 

Your accountants have apparently followed some arbitrary basis of their own 
in reckoning the amount due us—in one instance deducting some 16 percent 
from the bill; and about 50 percent in the other. The fact that the same basis 
of deduction was not followed indicates the erroneous method of calculation. 
In the case of PA-591, a rate of 20.4¢ an inch (actual measurement) was 
allowed; while in PA-603 the rate allowed was 12.8¢ an inch. 

We have no disposition to overcharge the Government and have billed this 
advertising at our regular local legal rate—the same rate we have received on 
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previous Government advertising; and we find no reason for accepting a lower 
rate in this instance. 

We will thank you to give this matter immediate attention and have check 
for the amount due on these schedules forwarded to us. Other schedules are 
pending, but we will hold claims in abeyance until disposition of 591 and 603 is 
made. We are not in position to run advertising at less than cost of production, 


and do not understand why we are expected to accept such arbitrary settlement 
as offered by your Office. 


The act of June 20, 1878, 20 Stat. 216 (44 U. S. C. 822), provides 


as follows: 

* * * hereafter all advertisements, notices, proposals for contracts, and 
all forms of advertising required by law for the several departments of the 
Government may be paid for at a price not to exceed the commercial rates 
charged to private individuals, with the usual discounts; such rates to be 
ascertained from sworn statements to be furnished by the proprietors or pub- 
lishers of the newspapers proposing so to advertise: Provided, That all adver- 
tising in newspapers since the tenth day of April, eighteen hundred and 
seventy-seven, shall be audited and paid at like rates; but the heads of the 
several departments may secure lower terms at special rates whenever the 
public interest requires it. 


In General Regulations of this Office, no. 66, dated January 30, 
1928, 7 Comp. Gen. 861, 865, it is provided, in part, as follows: 


1. The following standard forms for Government advertising under the 
provisions of section 3828, Revised Statutes, and the act of June 20, 1878, 20 
Stat. 216, are hereby prescribed and published for general use throughout the 
Government service in lieu of all others which have heretofore been approved 


by the Comptroller of the Treasury or the Comptroller General of the United 
States: 


Form 1052—Statement of advertising rates. 

Form 1053—Advertising order. 

Form 1054—Public voucher for advertising (original). 

Form 1054a—Public voucher for advertising (memorandum). 


2. Sworn statements of commercial advertising rates must be furnished 
by the proprietors, publishers, or authorized representatives of newspapers or 
other publications in which Government advertisements are placed to each 
department and independent establishment, or bureau or office thereof, as re- 
quired, and the rates so furnished shall, when accepted by placing orders for 
advertising thereunder addressed to the publishers, govern the amount to be 
paid in the settlement of accounts stated on the standard voucher forms. 
Statements so furnished need not be renewed until rates are changed, or as 
may be specially required. * * * 


* az - * * ” « 
WHEN ADVERTISEMENTS MUST BE SET SOLID 

In auditing bills no allowance will be made for displayed or leaded adver- 
tisements or prominent headings unless otherwise expressly authorized. Un- 
less so authorized the matter must be set up solid, without paragraphing, and 
should be in the type specified in the sworn statement of rates on file in the 
departments and establishments. If other type be used, no allowance shall 
be made for additional space on that account. All abbreviations in copy must 
be strictly followed. 

The last-quoted paragraph appears on the reverse side of the ad- ~ 
vertising order, form 1053, issued to you in the two cases referred to 
in your letter. The advertising orders specifically required that the 
newspaper notices be set solid. 

In order to establish and maintain a uniform basis for audit of, 


and payment for newspaper advertisements required to be set solid, 
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it has long’ been the established practice of this Office to use the 
standard newspaper measure in determining the number of lines 
to an inch. Standard newspaper type is measured by the number 
of “points” in the height of the face of the particular size of type 
used; for example, 8-point type would be 8 points high. A point 
is approximately one seventy-second of an inch (actually 0.013837 
inch), thus 1 inch would be 72 points in height and on the basis of 
using 8-point type, should run 9 lines to the inch. This is under- 
stood to be the customary method of computation used by newspa- 
pers generally throughout the United States. Also, 8-point type 
set solid by the Government Printing Office runs 9 lines to the inch. 

Numerous claims have been audited and paid on this basis over 
a long period of years, which has been accepted by publishers 
throughout the country. Adoption by this Office of the standard 
newspaper measure in determining the number of lines to an inch 
where the rates are fixed on that basis appears justified by the terms 
of the controlling statute. 

In your affidavits attached to the two vouchers in question your 
rates are stated to be “Rate per inch of 8-point type for first inser- 
tion, $0.25. Each subsequent insertion, $0.25.” The vouchers are 
stated on that basis. 

Both of the newspaper advertisements, the audit of the claims for 
which you have requested review, are so leaded that the type runs 
only 7 lines (plus) to the inch instead of 9, which may not be ac- 
cepted by this Office as the proper basis for audit and payment. 

The notice covered in your original voucher dated March 12, 1937, 
involving the case of United States of America, Plaintiff, v. 667.90 
Aeres of Land in Craven County, North Carolina, Department of 
Justice Schedule No, PA-603, contains 154 lines by actual count and, 
on the basis of 9 lines of 8-point type to the inch, the notice should 
have been 17.11 inches in length, if the type had been set solid as 
required, for which you are entitled to a total of $17.11 for 4 inser- 
tions at 25 cents per inch. The check for $10.50, transmitted with 
your letter, originally issued in payment of this bill is returned 
herewith, and a settlement will issue by this office in your favor al- 
lowing an additional amount of $6.61 to cover the balance due. 

The notice in the case of United States of America, Plaintiff, v. 
1,015.7 acres of Land in Jones Country, North Carolina, Department 
of Justice Schedule No. PA-591, contains 169 lines by actual count, 
and on the basis of 9 lines of 8-point type to the inch the charge for 
the notice should have been for 18.77 inches in length if the type 
had been set solid as required, amounting to $18.77 for 4 insertions 
at 25 cents per inch, the amount which was paid to you as certified 
due you by this office in the audit. Accordingly, the audit action 
on this voucher must be and is sustained. 
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(A-86801) 


ATTORNEY SERVICES—GENERAL STATUTORY PROCUREMENT RE- 
QUIREMENTS—APPLICABILITY TO ELECTRIC HOME AND FARM 
AUTHORITY 


The Electric Home and Farm Authority, although organized as a corporation 
under the laws of the District of Columbia, having been continued by 
statute as ‘an “agency of the United States”, the laws of the United Siates 
applicable to Government agencies generally are for application unless in- 
consistent with the corporate form, and the statutes requiring the pro- 
curement of attorney service by Government agencies from the Attorney 
General not being inconsistent with the corporate form, payment to a 
firm of attorneys for legal services rendered the Authority, is not author- 
ized, notwithstanding the special type of service required. 


Acting Comptroller General Elliott to the President, Electric Home and Farm 
Authority, June 18, 1937: 


There has been received your letter of June 9, 1937, transmitting a 
voucher stated in favor of Brobeck, Phleger, and Harrison, attor- 
neys, in the sum of $251.50 for legal services in connection with 


the rendition of three opinions in October 1936. With reference to 
said voucher you state— 


This voucher, which was submitted for preaudit, was returned without cer- 
tification, with the following notation: 

“In view of the provision of Executive Order No. 6514, of Dec. 19, 1933, for 
the use of the services of employees of other departments and the facilities 
thereof there appears to be no authority for contracting with a firm of attor- 
neys for services in connection with the rendition of opinions.” 

Executive Order No. 6514, of December 19, 1933, ordered the creation of 
Electric Home and Farm Authority, Inc., under the laws of the State of 
Delaware. Such order included the following provisions, which are referred 
to in the notation on the voucher under consideration : 

“* * * The board of directors may also, with the consent of any board, 
commission, independent establishment, or executive department of the Goy- 
ernment, including any field service thereof, avail itself of the services of the 
officers, employees, and the facilities thereof and, with the consent of the 
State or municipality concerned, may utilize such State and local officers and 
employees as it may deem necessary.” 

It would seem clear that the authority to use the services of Federal, State 
and Municipal officers and employees was discretionary and permissive, and 
not mandatory. The order states that the Board may use the services of such 
officers and employees as it may deem necessary. 

Electric Home and Farm Authority, Inc., a Delaware Corporation, has been 
dissolved and has been succeeded by Electric Home and Farm Authority, a 
District of Columbia corporation. 

The District of Columbia corporation was created on August 1, 1935. By 
Executive Order No. 7139, of August 12, 1935, the President designated “Elec- 
tric Home and Farm Authority, a corporation organized under the laws of 
the District of Columbia, as an agency of the United States, to continue, inso- 
far as permitted by its certificate of incorporation, the functions of, and to 
carry on the business hitherto engaged in by, Electric Home and Farm Au- 
thority, Inc., a corporation organized under the laws of the State of Delaware.” 
The act approved March 31, 1936, continued the District of Columbia corpora- 
tion as an agency of the United States and authorized the Corporation to use 
all its assets, including capital and net earnings therefrom, and all moneys 
which have been or may hereafter be allocated to or borrowed by it, in the 
exercise of its functions as such agency. 

The circumstances surrounding the employment by the board of trustees 
of this authority of Brobeck, Phleger, and Harrison, who submitted the voucher 
under consideration, were as follows: 

This Authority was engaged in the purchasing of contracts secured by va- 
rious types of electric appliances in the State of California. Anticipating a 
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heavy outlay in the purchase of such contracts, the board of trustees thought 
it advisable to obtain the opinion of a firm of California attorneys of known 
ability as to the effect of California realty and personality laws upon the 
authority’s rights in the property securing such contracts. Therefore, the 
board engaged the services of Brobeck, Phieger, and Harrison, who are coun- 
sel for the loan agency of the Reconstruction Finance Corporation in San 
Francisco. The firm is paid by the Reconstruction Finance Corporation on 
a fee basis and its bill to this Authority was submitted on the same basis. 

It is believed that your office did not have before it a full and clear state- 
ment of all the facts in reaching its conclusion with respect to this voucher. 

Therefore, the board of trustees will greatly appreciate a reconsideration of 
the matter, in the light of this letter. 

The referred to act of March 31, 1936, 49 Stat. 1186, continued the 
Electric Home and Farm Authority, a corporation organized under 
the laws of the District of Columbia, until February 1, 1937, or 
such earlier date as might be fixed by the President by Executive 
Order “to be an agency of the United States.” The said statute fur- 
ther provided that “during the continuance of such agency” there 
should be continued “the present investment in the capital stock of 
such corporation, for the use and benefit of the United States.” 
That is to say, even though the Electric Home and Farm Authority 
was organized as a corporation under the laws of the District of 
Columbia the act of March 31, 1936, unequivocally made it “an agen- 
cy of the United States” and ipso facto subjected said corpora- 
tion to the control of the laws of the United States applicable to 
the establishments and agencies of the Government generally, in- 
sofar as such laws are not inconsistent with the corporate form. 

There is nothing inconsistent between the corporate form of the 
Electric Home and Farm Authority and the requirements of title 5, 
sections 303, 304 and 306, United States Code, which not only au- 
thorize and require the Attorney General to give his advice and 
opinion upon questions of law, whenever required by the President or 
by the heads of any executive departments on any questions of law 
arising in the administration thereof, but specifically provide, in 
section 306, that: y 

The officers of the Department of Justice, under the direction of the At- 
torney General, shall give all opinions and render all services requiring the 
skill of persons learned in the law necessary to enable the President and heads 
of departments, and the heads of bureaus and other officers in the depart- 
ments, to discharge their respective duties; and shall, on behalf of the United 
States, procure the proper evidence for, and conduct, prosecute, or defend all 
suits and proceedings in the Supreme Court and in the Court of Claims, in 
which the United States, or any officer thereof, as such officer, is a party or 
may be interested; and no fees shall be allowed or paid to any other attorney 
or counselor at law for any service herein required of the officers of the De- 
partment of Justice, except in the cases provided by section 312 of this title. 
See, also, sections 308 and 314, title 5, United States Code. 

The United States has in its service United States attorneys and 
their assistants located, respectively, at Los Angeles, in the southern 
district of California, and at San Francisco, in the northern dis- 


trict thereof. If these United States attorneys and their assistants 
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were not available to furnish legal advice respecting the status as 
fixtures to real property of electric heaters, electric dishwashers and 
electric garbage-disposal units—services required of Messrs. Brobeck, 
Phleger, and Harrison—title 5, section 312, United States Code, 
authorizes the Attorney General to employ and retain in the name of 
the United States such attorneys and counselors at law as he may 
think necessary to assist the district attorneys in the discharge of 
their duties. Agencies of the United States in the executive branch 
of the Government are not authorized to employ attorneys to ren- 
der opinions in specific cases—in the absence of specific provision of 
statute therefor--the officers of the Department of Justice, under the 
direction of the Attorney General, being required to give all opinions 
and render all services requiring the skill of persons learned in the 
law. 

Therefore, any information which the Electric Home and Farm 
Authority, Inc., may have required as to the status of certain fixtures 
to the realty in California was for obtaining, in accordance with the 
established procedure, from the Attorney General or, under his direc- 
tion, from either of the two United States attorneys and their respec- 
tive assistants in California. 

In view of the terms of the law this office is without legal authority 
to certify for payment the voucher, stated in favor of Brobeck, 
Phleger, and Harrison, attorneys, on which is claimed $250 as a fee 
for rendering opinions and $1.51 as reimbursement of the cost of 2 
telegram inquiring with respect to such service. 

Your are advised accordingly. 


(A-85116) 


BRIDGES—TOLLS—NATIONAL GUARD TO AND FROM CAMPS OF 
INSTRUCTION 


The trucks and other automotive equipment assigned to the supply trains of the 
Pennsylvania National Guard while moving to and from camps of instruc- 
tion under the provisions of the National Defense Act, as amended, being 
“munitions of war of the United States” within the meaning of section 
2 of the General Bridge Act of March 23, 1906, 34 Stat. 85, there is no 
authority for payment of toll charges over bridges constructed under 
authority of said act, and subject to its conditions and limitations, where 
the approaches leading to the bridges are free-public highways. 


Acting Comptroller General Elliott to Lieutenant Colonel Leo A. Luttringer, 
United States Property and Disbursing Officer, June 21, 1937: 


There has been received your letter of April 6, 1937, as follows: 


Reference is made to various notices of exception in which exception is 
taken to the payment by this office of bridge tolls to various bridge companics 
in Pennsylvania for the use of such bridges by the Pennsylvania National 
Guard incident to overland travel to and from camps of instruction. 

This office has read with interest your decision, No. A-75335, dated October 
26, 1936. Considerable difficulty is being experienced by this office in the 
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collection of these payments. The bridge companies are apparently bewildered 
by the fact that a privately owned bridge can be used by the troops of United 
States free of charge while a free bridge is provided by the Commonwealth 
of Pennsylvania for the general use of the public. In this connection, you are 
advised that the State of Pennsylvania has provided free bridges over the 
Susquehanna River at various points including the two main branches of this 
river, and it is, therefore, possible to cross the river without paying toll. 
However, these toll bridges were used by the National Guard of Pennsylvania 
because they were on a more direct routing than the free bridges. It was, 
therefore, in the interests of public economy to use a toll bridge rather than to 
run a convoy many miles out of its course for the purpose of securing free 
passage over the river. However, it is pointed out that free passage was 
obtainable to the National Guard of Pennsylvania but was not used and, 
in this instance, it would appear unfair to use private property without proper 
reimbursement therefor. It is desired that your views on this matter be 
furnished this office at an early date. 


While specific reference was not made in the letter to the vouchers 
upon which the payment of tolls is questioned, it is indicated by the 
records that the involved vouchers and the payments to which excep- 
tions were taken in the audit cover toll charges on trucks, station 
wagons, other motor vehicles, etc., belonging to the United States 
as follows: 


Voucher Payee Structure Amount 


215—July 1936 


1176—September 1936. _-| - a t 
216—July 1936 Clark’ s Ferry Bridge Co-.--. 
644— August 1936.......|__- 


do 
645—August 1936 Ppl Bridge Co Walnut Street Bridge, Harrisburg, Pa_ 


666— August 1936. ury Bridge Co Sunbury Bridge, Sunbury, Pa 

The payment in each instance was made from funds appropriated 
by the Congress for the National Guard in connection with trans- 
portation of the equipment to and from the camps of instruction 
at Indiantown Gap, Pennsylvania, under the provisions of section 
67 of the National Defense Act, as amended by the act of April 6, 
1928, 45 Stat. 406, and the question presented is whether the Govern- 
ment is legally required to pay toll charges for the transmission of 
such impedimenta while being used in connection with the training 
of the National Guard. 

It appears that authority to construct, maintain, and operate the 
Market Street Bridge across the Susquehanna River was granted 
by the act of February 7, 1925, 43 Stat. 814; to construct, maintain, 
and operate the Clark’s Ferry Bridge across the Susquehanna River 
was granted by the act of March 27, 1924, 43 Stat. 30; to construct, 
maintain, and operate the Sunbury Bridge across the Susquehanna 
River “in order to improve the Postal Service and provide for mili- 
tary and other purposes” was granted by the act of March 7, 1928, 
45 Stat. 244, 245, said authorizations in each grant being expressly 
in accordance with the General Bridge Act, approved March 23, 
1906, 34 Stat. 84, et. seg., and subject to the conditions and limitations 
contained in that act. 
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The applicable provisions of the General Bridge Act of March 
23, 1906, codified as title 83, U. S. C. 491 e¢ seg., are sections 2 and 4, 
which, insofar as here material, provide: 


Sec. 2. That any bridge built in accordance with the provisions of this act 
shall be a lawful structure and shall be recognized and known as a post route, 
upon which no higher charge shall be made for the transmission over the 
same of the mails, the troops, and the munitions of war of the United States 
than the rate per mile paid for the transportation over any railroad, street 
railway, or public highway leading to said bridge; and the United States shail 
have the right to construct, maintain, and repair, without any charge therefor, 
telegraph and telephone lines across and upon said bridge and its approaches ; 
and equal privileges in the use of said bridge and its approaches shall be 
granted to all telegraph and telephone companies. 

* * * * * * * 


Sec. 4.* * * If tolls shall be charged for the transit over any bridge 
constructed under the provisions of this act, of engines, cars, street cars, 
wagons, carriages, vehicles, animals, foot passengers, or other passengers, such 
tolls shall be reasonable and just, and the Secretary of War may, at any time, 
and from time to time, prescribe the reasonable rates of toll for such transit 
over such bridge, and the rates so prescribed shall be the legal rates and shall 
be the rates demanded and received for such transit. 

These same statutory provisions were before this Office for con- 
sideration in connection with the liability of the United States for 
the payment of tolls over the Mid-Hudson Bridge at Poughkeepsie in 
New York in the movement of its troops and munitions of war over 
the bridge and it was held in decision dated October 26, 1936, pub- 
lished 16 Comp. Gen. 427 (quoting from the syllabus) : 

The United States is not required to pay tolls for the movement of its mails, 
troops, and munitions of war over bridges constructed under authority of the 
Congress pursuant to the General Bridge Act of March 23, 1906, 34 Stat. 84, or 
acts of like import. 

It was also held in decision A-83578, dated May 24, 1937, pub- 
lished 16 Comp. Gen. 1024, that the General Bridge Act of March 
23, 1906, relieving the Government of toll charges for the transporta- 
tion of its mails, troops, and munitions of war where the approaches 
to the bridges are free public highways having been expressly made 
applicable by the act of June 27, 1930, 46 Stat. 821, to bridges con- 
structed prior thereto under acts specifically reserving to the Con- 
gress the right to alter, amend, or repeal the authorization, there 
could be no legal obligation imposed upon the United States to pay 
toll charges for transmission thereover of rural letter carriers in the 
performance of their official duties, 

If the supply trains in custody of the National Guard while mov- 
ing to and from the camp of instruction at Indiantown Gap, for 
which toll charges were imposed and paid on the above mentioned ~ 
vouchers, are “munitions of war of the United States” within the 
meaning of section 2 of the General Bridge Act of March 23, 1906, 
there clearly was no authority in the bridge companies, whose bridges 
were constructed under authority of that act, to charge tolls against 
the United States. 
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Section 1 of the National Defense Act, as amended by section 1 of 
the act of June 15, 1933, 48 Stat. 153, provides: 


That the Army of the United States shall consist of the Regular Army, the 
National Guard of the United States, the National Guard while in the service 
of the United States, the Officers’ Reserve Corps, the Organized Reserves, and 
the Enlisted Reserve Corps. 


Section 71 added by section 9 of the act of June 15. 1933, 48 Stat. 
157, provides: 


(a) “National Guard” or “National Guard of the several States, Territories, 
and the District of Columbia” means that portion of the Organized Militia of 
the several States, Territories, and the District of Columbia, active and inactive, 
federally recognized as provided in this act and organized, armed, and equipped 
in whole or in part at Federal expense and officered and trained under 
paragraph 16, section 8, article I of the Constitution. 

(b) “National Guard of the United States” means a reserve component 
of the Army of the United States composed of those federally recognized units 
and organizations and persons duly appointed and commissioned in the active 
and inactive National Guard of the several States, Territories, and the District 
of Columbia, who have taken and subscribed to the oath of office prescribed 
in section 73 of this act, and who have been duly appointed by the President 
in the National Guard of the United States, as provided in this act, and of 
those officers and warrant officers appointed as prescribed in sections 75 and 111 
of this act, and of those persons duly enlisted in the National Guard of the 
United States and of the several States, Territories, and the District of Columbia 
who have taken and subscribed to the oath of enlistment prescribed in section 
70 of this act. 


Section 82 of the National Defense Act, as amended by section 17 
of the act of June 15, 1933, 48 Stat. 160, provides that the National 
Guard shall, as far as practicable, be uniformed, armed, and equipped 
with the same type of uniforms, arms, and equipment as are or shall 
be provided by the Regular Army. 

Section 83 of the National Defense Act of June 3, 1916, 39 Stat. 
203, provides : 


The Secretary of War is hereby authorized to procure, under such regula- 
tions as the President may prescribe, by purchase or manufacture, within the 
limits of available appropriations made by Congress, and to issue from time 
to time to the National Guard, upon requisition of the governors of the several 
States and Territories or the commanding general of the National Guard of the 
District of Columbia, such number of United States service arms, with all 
accessories, field-artillery matériel, engineer, coast artillery, signal, and sani- 
tary matériel, accouterments, field uniforms, clothing, equipage, publications, 
and military stores of all kinds, including public animals, as are necessary to 
arm, uniform, and equip for field service the National Guard in the several 
States, Territories, and the District of Columbia: Provided, That as a condi- 
tion precedent to the issue of any property as provided for by this act, the 
State, Territory, or the District of Columbia desiring such issue shall make 
adequate provision, to the satisfaction of the Secretary of War, for the pro- 
tection and care of such property: Provided further, That, whenever it shall 
be shown to the satisfaction of the Secretary of War that the National Guard 
of any State, Territory, or the District of Columbia, is properly organized, 
armed, and equipped for field service, funds allotted to that State, Territory, 
or District for the support of its National Guard may be used for the purchase, 
from the War Department, of any article issued by any of the supply depart- 
ments of the Army. 


Section 87 provides that all military property issued to the 
National Guard shall remain the property of the Wnited States, and 
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section 90, as amended, provides for the allotment of funds and 
authorizes the employment of caretakers to care for the United 
States matériel, animals, armament, and equipment issued to 
National Guard organizations. 

In construing who and what were troops and munitions of the 
United States as used in section 3 of the act of July 25, 1866, 14 
Stat. 244, authorizing the construction of the Quincy Bridge, which 
section contains language substantially the same as that contained in 
section 2 of the General Bridge Act of 1906, it was stated in a deci- 
sion of the former Comptroller of the Treasury, dated February 18, 
1901, 7 Comp. Dec. 880, as follows: 


* * * The term “treops of the United States” comprehends the entire 
military, including naval, force of the United States—that is, the Army and 
Navy and all parties connected therewith, including their civilian employees 
and agents—and the term “munitions of war of the United States” compre- 
hends all “material used in war for defense or for attack; war material, 
military and naval stores of all kinds; ammunition, provisions.” (See deci- 
sion of July 19, 1900, supra; Digest Second Comp. Dec., vol. 3, sec. 1399; Sec- 
ond Comp. MS. Dec., vol. 62, p. 407, and Century Dictionary.) 

The equipment which the United States issues to the National 
Guard for its training, including equipment and property of the 
nature for which toll charges were paid, would seem to come within 
the definition of “munitions of war of the United States” quoted 
ubove, and therefore within section 2 of the General Bridge Act of 
March 23, 1906, 34 Stat. 84, and there was no authority for payment 
of such toll charges where the approaches leading to said bridges 
are free public highways. Accordingly, the amounts paid as tolls 
for transmission of said munitions of war of the United States over 
the Market Street Bridge, the Clark’s Ferry Bridge, and the Sun- 
bury Bridge will be disallowed in your accounts, 

The Walnut Street Bridge at Harrisburg, Pa., appears to have 
been constructed under authority of the State of Pennsylvania and 
not subject to the provisions of the General Bridge Act of 1906. 
The payment made to the Peoples Bridge Company on voucher 645 
of your August 1936 accounts will not be further questioned. 


(A—86795) 


CONTRACTS—PRICE—CONTRACTOR’S INADVERTENCE AS TO FEDERAL 
EXCISE TAX—TAX EXEMPTION CERTIFICATES 


The decision of December 15, 1936, 16 Comp. Gen. 583, with reference to the 
issuance of Federal excise tax exemption certificates to dealers or manu- 
facturers furnishing Government supplies, had reference to bids indicat- 
ing the inclusion or exclusion of said tax and is not for application to 
contracts awarded on bids submitted without reference to exclusion or 
inclusion of said tax, and no exemption certificates may be issued to a 
contractor for the purpose of obtaining exemptions from or refund of 
the tax in such cases. 
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Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
June 21, 1937: 


There has been received your letter of June 8, 1937, with inclo- 
sures, as follows: 


Under date of April 23, 1936, the Veterans’ Administration advertised for 
bids for a light weight coupé in accordance with Veterans’ Administration 
Specification VA-M-31b, for delivery to Veterans’ Administration Facility, 
Sioux Falls, South Dakota. Bids were opened under date of May 5,. 1936, 
award made to The Northwest Motor Company, Chevy Chase, Maryland, and 
Purchase Order 6-VA-23141 issued to cover procurement of the vehicle. The 
bid of The Northwest Motor Company is attached, and it should be noted 
that paragraph 5 under the heading “Conditions” was deleted before invita- 
tions to bid were issued and that the special provision in regard to the excise 
tax, which was attached to the face of the invitation, was returned with the 
bidder’s proposal without any deletions or indications as to whether the prices 
quoted were inclusive or exclusive of the excise tax. 

Under date of October 27, 1936, the Northwest Motor Company made the 
following request: 

“There appears below purchase order, etc., on which we have not received 
tax exemption certificate. Kindly check your files and arrange for us to 
receive this certificate at your early convenience: 


Consigned te— Purchase order Amount 


6-VA-23141...........| 5-23-36 | Coupe.....-....-- $583. 68 











Veterans’ Administration, 
Bldg., Sioux Falis, 8. Dak. 





In response thereto letter of November 11, 1936 was written to the contractor 
as hereinafter quoted: 

“Reference is made to your letter of October 27, 1936, relating to furnishing 
tax exemption certificate pertaining to excise tax involved on our Purchase 
Order 6-VA-23141, covering one Ford standard light weight coupe, delivered to 
Veterans’ Administration, Sioux Falls, South Dakota. 

“The records of this office indicate that this vehicle was delivered in accord- 
ance with your proposal of May 5, 1936, which opened May 5, 1936, and you 
did not indicate in your bid that the price quoted did not include Federal 
taxes, in view of which the exemption certificate can not be furnished.” 

On February 3, 1937, the Northwest Motor Company wrote as follows, includ- 
ing in their letter a notarized affidavit: 

“Enclosed you will find our sworn affidavit on which we show the amount 
of excise tax which was not included in our bid price on Invitation No. 524—M. 

“This form is in compliance with the latest decision of the Comptroller 
General in which he states that where tax was not shown to be excluded on a 
bid, a sworn statement was to be furnished on same. 

“We hope that this will take care of furnishing us with a tax exemption 
certificate upon the above-mentioned invitation.” 

As this Administration had record of no Comptroller General Decision which 
was considered applicable in this case, the Northwest Motor Company was ad- 
dressed on March 23, as follows: 

“Reference is made to your letter of February 3 relative to supplying you 
with U. S. Government tax exemption certificate in connection with Purchase 
Order 6-VA-23141, covering Ford coupe delivered to Veterans’ Administration, 
Sioux Falls, South Dakota. 

“It will be appreciated if you will cite the decision of the Comptroller General 
to which you refer in paragraph 2, wherein you state that where tax was not 
shown to be excluded on a bid, a sworn statement was to be furnished.” 


and on April 10, 1987, as follows: 


“Reference is made to our letter of March 23, requesting that you cite the 
decision of the Comptroller General referred to in paragraph 2 of your letter 
of February 3 relative to the matter of furnishing exemption certificate in 
connection with excise tax. 

“Kindly forward this information at an early date.” 
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To these requests the contractor made the following reply, April 12, 1937: 

“This acknowledges your letter of April 10th, requesting that we cite the 
decision of the Comptroller General relative to the matter of furnishing exemp- 
tion certificate in connection with excise tax. 

“We wish to call your attention to the decision of the Comptroller General 
dated December 15, 1936, and numbered A-81763. Using the above mentioned 
decision as our guide, under date of February 3, 1937, we sent the Veterans’ 
Administration our sworn affidavit showing that no excise tax was included 
in our bid price on Invitation No. 524-M. This was done due to the fact that in 
the majority of Government purchasing offices interpretation of the Comptroller 
General’s decision is as follows: 

“‘Tf the successful bidder is a manufacturer and his certificate in the bid 
form is to the effect that he is a manufacturer, and the tax is not included, 
then an exemption certificate may be issued to him without further action. 

“‘TIf the successful bidder is a dealer, in addition to what is required of a 
manufacturer, the dealer must file a statement indicating as accurately as 
possible the amount of the tax per unit which he claims is excluded, or in 
lieu thereof, in the event that no such estimate can be furnished, an affidavit 
to the effect that in submitting his bid no Federal excise tax was included. 
Upon receipt of these the tax exemption certificate may be issued.’ 

“We have been called upon to furnish these sworn affidavits at numerous 
times and upon receipt of the same have been supplied with a tax exemption 
certificate. We, therefore, felt that at the time of writing to you for this 
exemption certificate, that our sworn statement would take care of any infor- 
mation in securing the tax exemption certificate. 

“After checking on the above facts, we would appreciate your kindness in 
informing us as to whether there is anything else we may do in helping to 
secure this certificate.” 

It is the opinion of the Veterans’ Administration that the decision of: the 
Comptroller General referred to, A-81763, does not deal with the question at 
issue in this case, which is, as to whether an automobile dealer, whose bid 
is silent as to the exclusion or inclusion in the prices quoted of the Federal 
excise tax on automobiles, is entitled to an exemption certification, upon receipt 
of an affidavit testifying that the excise tax was not included in the bid price, 
In accordance with the decision referred to, exemption certificate would have 
been issued upon receipt of affidavit, if the bid of the Northwest Motor Company 
had stated that the price did not include the excise tax. However, in the 
absence of such a statement in the proposal, it is the opinion of this Adminis- 
tration that the exemption certificate should not be furnished, and information 
is requested as to whether this conclusion is correct. The Northwest Motor 
Company is a dealer agent of the Ford Motor Company. 

Attached is correspondence referred to, and it is requested that correspond- 
ence and bid be returned with your reply. 


The interpretation placed by the Veterans’ Administration on the 
decision of December 15, 1936, 16 Comp. Gen. 583, as outlined in the 
penultimate paragraph of the letter, supra, is correct, and the deci- 
sion has no application upon the facts here presented. In that case 
there were for consideration certain bids of the Northwest Motor 
Co. and Ourisman Chevrolet Co.—dealers, as distinguished from 
manufacturers—in Ford and Chevrolet automobiles, respectively. 
The bids of the Northwest Motor Co. stated the amounts to be added 
to the bid prices if tax exemption certificates were not furnished. 
The Ourisman Chevrolet Co. stated on its bids that its price was 
exclusive of the Federal excise tax and “that it will be necessary 
that exemption certificate be furnished with the purchase order.” 
It thus was plain that the bids of both dealers were made in con- 
templation of the excise tax and price adjustments or tax exemp- 
tions in relation thereto. It was held that, in that instance, if the 
bids of either company were otherwise for acceptance, tax exemp- 
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tion certificates might be furnished upon a clear showing that the 
bid prices were in fact exclusive of the tax. Also, it was suggested 
in that decision that invitations for bids thereafter issued request 
all bidders, manufacturers and dealers, to submit bids upon both 
tax inclusion and tax exclusion bases, with the understanding that 
exemption certificates would be issued or withheld dependent upon 
the basis of the accepted bid. It is to be observed that the cited 
decision was rendered to the Secretary of Agriculture in answer 
to certain questions submitted by him relative to the proper pro- 
cedure to be followed in connection with some bids then pending. 
It not only clearly had no reference to bids submitted without ref- 
erence to exclusion or inclusion of excise tax, but was wholly pros- 
pective in its application. It had no bearing upon a transaction 
which had been consummated some 7 months prior to its date. 

Earlier as well as later decisions have been to the effect that 
unless a bid as submitted affirmatively shows the exclusion of the 
excise tax the bid price is presumed to be inclusive thereof and 
that, therefore, no exemption certificate is to be issued to the con- 
tractor for the purpose of obtaining exemptions from or refund of 
the tax. 15 Comp. Gen. 1030; A-86269, May 21, 1937, 16 Comp. 
Gen. 1021; A~86472, June 7, 1937, 16 Comp. Gen. 1054, copy herewith. 
These decisions are controlling here. The Northwest Motor Co. 
submitted a bid offering a flat price of $583.68 for one Ford coupe, 
subject to a trade-in allowance of $20 for a used vehicle. The bid 
price was accepted on that basis and became the contract price and 
was not thereafter subject to modification, direct or indirect, to the 
prejudice of the Government. If it was the purpose of the North- 
west Motor Co. to claim refund of excise tax in addition to the bid 
price, that fact should have been shown on the face of its bid when 
submitted. Having failed so to indicate such purpose there is no 
authority for the issuance of a tax exemption certificate to said com- 
pany upon request made several months after award of the con- 
tract. Your submission is answered accordingly. 

The papers are returned. 


(A-87097) 
TRANSPORTATION—RATES—COMMODITY OR CLASSIFICATION 
Commodity rates apply only on articles clearly within commodity description. 

Household goods shipped in lift vans are not subject to commodity rate 
prescribed for household goods “boxed, crated, or burlapped.” 
Ata Loner General Elliott to the Illinois Central System, June 21, 


Your letter dated May 24, 1937 (G-T-79936-NJB), relates to 
settlement T-84048, dated November 9, 1932, which disallowed $105.17 











DECISIONS OF THE ACTING COMPTROLLER GENERAL 1099: 


upon claim (bill T-79936) of the Illinois Central Railroad Co. for 
transportation from Havana, Cuba, to St. Louis, Mo., under bill of 
lading T—124985, August 22, 1931, apparently via United Fruit Co. 
vessel, the S. S. Cartago to New Orleans, La., thence Illinois Cen- 
tral Railway to St. Louis. 

The carrier claims $325.22 (including $50.25 wharfage and han- 
dling charges at Havana) on basis of weight of 5,159 pounds and 
rate of $5.33 per 100 pounds being apparently combination of rates 
of $3.30 and $2.03 to and beyond New Orleans. 

The bill of lading describes the shipment as 1 “case” household 
goods, 5,159 pounds, but the Compania Cubana De Almacenes (Cu- 
ban Warehouses Corporation), the packer and drayer of the ship- 
ment at Havana reported— 

The large box we used in packing these goods is properly described as a 
lift van and was constructed of wood. 

* * * same * * * measured 16 x 7 x 6 x or slightly less) * * * 
weight * * * when packed, 5,159 pounds gross. 

Settlement T-84048 allowed $220.05 for the service, being the sum 
of $50.25 for wharfage and handling at Havana and $169.80 com- 
puted on basis of minimum weight of 6,000 pounds and rates of $1.25 
per 100 pounds (1st class) from Havana to New Orleans, $1.58 per 
100 pounds from New Orleans to St. Louis. The settlement ex- 
plained the disallowance of $105.17 as follows: 

The * * * shipment was forwarded in a lift van not over 16 feet in 
length, therefore item 102, supplement #2 to Boyds 1000-P, does not apply. 
To St. Louis import rate applies. 

By letter dated November 20, 1934, the carrier urged in connection 
with the rate from Havana to New Orleans that the United Fruit 
Co. had advised—“the rate of $3.50 [?] is correct. * * * per 
Boyd’s tariff 1009-P, suppl. +2, effective April 7, 1927”—and “item 
#2 of this tariff provides that commodity rate takes preference over 
class rate when higher or lower.” 

Apparently tariff no. 1009-P neither named rates from Havana 
to New Orleans nor was it in effect on the date of this shipment. 

Subsequently the carrier submitted copy of letter dated April 15, 
1935, from the United Fruit Co. stating in pertinent part: 

* * * the rate in effect * * * was $3.30 per 100 pounds on household 
goods when crated or burlapped and if a lift van is not a box perhaps the 
Government Accounting Department can explain what kind of a container it is 
that would entitle it to a rate other than in the tariff described. 

We do not accept household goods unprotected or unpacked. Household 
goods must be packed in a container and a lift van is certainly a container. 

Referring to this letter the carrier proposed “adjusting the water 
rate to basis of $3.50 cwt.”* In view of the rate quotation of $3.30, 
it is not clear why adjustment on this latter basis should have been 
proposed. Another part of the record indicates that the carrier 
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here has sought adjustment with the United Fruit Co. on basis of 
“refund of $105.25” from the latter carrier and the letter dated May 
24, 1937, sets forth—“The I. C. R. R. is outstanding ocean steamship 
charges $105.17, on our bill T-79936, which amount was deducted 
in the original settlement of our bill.” 

The record shows “ocean steamship charges” of $220.50 claimed by 
the United Fruit Co. ($170.25, apparently on basis of 5,159 pounds 
at $3.30 per 100 pounds, plus $50.25 wharfage and handling at 
Havana). The settlement allowed $125.25 in this connection (as 
6,000 pounds at $1.25 per 100 pounds, plus $50.25) or a difference of 
$95.25. In remaining part ($9.92) the disallowance was of the dif- 
ference between $104.72 (5,159 pounds at $2.03 per 100 pounds) 
claimed for rail transportation from New Orleans to St. Louis and 
$94.80 (as 6,000 pounds at $1.58 per 100 pounds) allowed in this 
connection by the settlement. There appears to be no question as to 
the application of this last rate and in view of this situation it is 
not clear why the carrier should be “outstanding ocean steamship 
charges $105.17” and in effect making claim for this last amount. 

Concerning the service from Havana to New Orleans, it appears 
that Freight Tariff No. 1000-P (United Fruit Company Steamship 
Service Freight Tariff No. 321-E) issued by E. B. Boyd, names 
rate of $1.25 per 100 pounds from Havana to New Orleans for articles 
taking first class rates and is “Governed, except as otherwise provided 
herein, by the Official Classification”; that tariff supplement no. 2 
{item 102) names “commodity” rate of $3.30 per 100 pounds from 
Havana to New Orleans on “any quantity” shipments of “Goods, 
household, boxed, crated, or burlapped”; and that tariff item 12 
provides— 


Commodity rates published herein will govern whether higher or lower 
than class rates. 


Consolidated Freight Classification No. 6 (Official Classification 
No. 50) in effect August 22, 1931, names less-than-carload rating of 
first class, actual weight, for household goods “prepared for ship- 
ment” in bags, barrels, boxes, wrapped bundles, or crates; and also 
less-than-carload rating of first class for household goods—“In lift 
vans * * * subject to a minimum charge of 6,000 pounds at first- 
class rate for each van and contents”—with the further provision 
that ‘*Household goods in lift vans exceeding 16 feet in length will 
be subject to the carload rating and C. L. minimum weight”—namely, 
second class at 12,000 pounds. 

It is to be noted that “except as otherwise provided” therein 
tariff no. 1000-P is “governed by the Official Classification” and it 
seems clear that within the meaning of the effective classification 
household goods in boxes and household goods in lift vans take dif- 
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ferent rates. “The same articles when packed in different ways. are 
for the purpose of determining the kind of shipment, different arti- 
cles.” R. EF. Cobb Company v. Missouri-Kansas-Texas Railroad 
Company, et al., 163 I.C.C. 241. To the same effect is opinion of 
the Official Classification Committee as set forth in letter dated 
May 6, 1927 (file “K”’) to this office that— 

there is no less carload rating established in the Official Classification [prior 


to June 15, 1980] on shipments of household goods packed loose in lift vans 
and consequently, the carload rating is the only one which is available on such 


shipments. 

It follows, therefore, that the naming in tariff no. 1000-P of the 
$3.30 “commodity” rate on household goods in boxes would not be 
operative to remove the applicability of the classification rating and. 
corresponding rate on household goods in lift vans, the rule being 
well settled that a commodity rate must be applied strictly, and not 
by analogy. Barber Manufacturing Company v. Central Indiana 
Railway Company et al., 196 I. C. C. 691 (692). In Sunderland 
Brothers Company v. Alton Railroad Company et al., 198 I. C. C. 
125 (131), the Interstate Commerce Commission said— 

The tariffs publishing the commodity rates are governed by the classifica- 

tion, and to this extent the classification.is a part of the commodity tariffs. 
Accordingly, if a commodity tariff description is to take an article out of 
the classification, such description must be so specific that there can be no 
question that the commodity tariff description clearly includes the article 
separately designated in the classification. 
See, also, J. Hamburger Company, Incorporated, et al., v. Atlantic 
Coast Line Railroad Company, et al., 198 I. C. C. 295; Haskelite 
Manufacturing Corporation vy. Atlantic City Railroad Company, 
et al., 200 I. C. C. 503 (504). 

Upon this record, there appears no good reason why the principles 
set forth in the cited decisions should not be applied in the present 
instance and accordingly, since the settlement does not appear to be 
otherwise in error, it is sustained. 


(A-86839) 


SET-OFF—RETIREMENT DEDUCTIONS AND ANNUITIES—SECURED 
AND UNSECURED, AND REAL PROPERTY TAX, INDEBTEDNESS 


Although the amount to the credit of a former Government employee in the 
retirement fund is available to liquidate a loan indebtedness due the Home - 
Owners’ Loan Corporation, such funds should not be so applied where 
there are other Government claims against the employee for the collection 
of which there is no other remedy, but where the corporation has ex- 
hausted its property foreclosure, and other remedies, the debt may be 
considered on a parity with other unsecured claims. 

Retirement annuities of former Government employees are available for set-off 
to liquidate a loan indebtedness due the Home Owners’ Loan Corporation, 
and unpaid taxes which the corporation has been or will be required to 
pay to protect the Government’s interest in the property involved. 





| 
| 


} 
' 
j 
j 
j 
{ 





1102 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, June 22, 1937: 


Your letter of June 2, 1937 (file CSR-408365), is as follows: 


The general manager of the Home Owners’ Loan Corporation has submitted 
to this Commission for consideration a communication in connection with a 
difficulty which has arisen involving the account accumulated under the pro- 
visions of the Retirement Act of May 29, 1930, of William Peterson, 715 
Waters Avenue, Savannah, Georgia, a former employee of the Veterans’ Admin- 
istration Facility at Tuskegee, Alabama. There is to the credit of Mr. Peterson 
in the retirement fund the sum of $610.01. It appears that William Peterson 
and Geneva Peterson received a loan in the amount of $2,036.05 from the Home 
Owners’ Loan Corporation on their home, located on the Old Montgomery High- 
way at Tuskegee, Alabama, and at the present time their loan account is de- 
linquent to the extent of $358.61 with taxes for 1936 remaining unpaid. The 
Corporation has requested that the moneys to the credit of Mr. Peterson in the 
retirement fund he applied in part to their delinquent loan account in order 


. to place it in a current condition. 


There is also with the file in this case a letter from the Director of Finance, 
Veterans’ Administration, stating that a Federal grand jury in session at 
Montgomery, Alabama, during July 1936, returned an indictment against Mr. 
Peterson and other employees at the Tuskegee Facility for conspiracy to de- 
fraud the United States, etc., and their cases were expected to come to trial 
at the term of court at Opelika, Alabama, beginning April 5, 1937. The Director 
of Finance suggested further that correspondence be had with the Department 
of Justice prior to relinquishing the retirement deductions credited to Mr. 
Peterson’s account. This was, apparently, for the purpose of determining 
whether the Government had sustained a financial loss incident to the con- 
spiracy charges. The Commission has advised the Director of Finance that 
settlement of the claim will be held in abeyance pending the outcome of the 
trial, at which time any claim presented by the Veterans’ Administration or 
Department of Justice for a certain fixed amount due the Government will be 
entertained for consideration in making adjustment under Mr. Peterson's 
application for refund and the rules generally applicable to the subject of set- 
off will be applied. This action, however, may be complicated due to the 
claim of the Home Owners’ Loan Corporation, particularly so in case the 
retirement credit stated as $610.01 proves insufficient to meet both obligations. 

I transmit herewith the papers in the case for instructions and suggest for 
your consideration whether any portion of the amounts in question may be 
transferred from the retirement fund and credited to the Home Owners’ Loan 
Corporation in order to balance the loan account hereinbefore mentioned, and, 
if so, whether such transfers should be made prior to formal presentation 
of any other anticipated Government claim against the moneys standing to Mr. 
Peterson’s account. 

The Commission has also been requested by the Home Owners’ Loan Cor- 
poration to assist in the collection of a similar delinquency amounting to 
$240.13, plus certain State, county, and city taxes in the case of an annuitant 
under the retirement law who is receiving annuity benefits of $100.00 per month. 
Your instruction relative to this matter is also requested. 

Kindly return the record with your instructions in the premises. 


It has been held that the amount to the credit of a former employee 
of the Government in the retirement fund is available to liquidate a 
loan indebtedness due the Home Owners’ Loan Corporation. Deci- 
sion of December 14, 1936, A~75158 in the case of Dixon Dove. See, 
also, decisions of June 16, 1936, A-75158, and May 26, 1937, A-86139, 
wherein the procedure to be followed in such cases was stated. 

However, where the Government has other claims, or the proba- 
bility of other claims as in the first case presented in your letter, 
against the retirement fund, for the collection of which there is no 
remedy other than by application of the amount to the credit of the 
debtor in the retirement fund, priority should be given to such other 
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claims over the claim of the Home Owners’ Loan Corporation, unless 
the corporation has exhausted its remedy by foreclosure against the 
property and there remains a balance due from the former employee. 
Otherwise, the former employee who is in default on a loan would be 
given the advantage over the Government by application of his 
retirement fund credit toward the payment of his loan. Where the 
Home Owners’ Loan Corporation has exhausted all other remedies to 
collect the indebtedness by foreclosure, etc., any balance due on 
the loan is a debt due the Government which may be considered on 
a parity with all other claims the Government may have against tlie 
retirement fund credit. 

Accordingly, your action was proper in delaying settlement of the 
claim of the Home Owners’ Loan Corporation against the retirement 
fund credit of William Peterson pending the outcome of the indict- 
ment brought against him, and correspondence should be had with 
the Department of Justice as suggested by the Veterans’ Administra- 
tion to determine whether there are any claims against the retirement 
fund growing out of the criminal proceeding. 

Referring to the penultimate paragraph of your letter, a retirement 
annuity is available as a set-off to liquidate an indebtedness to the 
Government from the annuitant (decision of May 20, 1937, A-85797, 
16 Comp. Gen. 1017), including amounts in default on a loan ob- 
tained from the Home Owners’ Loan Corporation, and unpaid taxes 
which the corporation has been or will be required to pay to protect 
the Government’s interest in the property. 

The papers transmitted with your letter are returned as requested. 


(A-86944) 


LEAVES OF ABSENCE—MILITARY—OFFICERS’ RESERVE CORPS—PAY 
AND LEAVE BEYOND 15-DAY PERIOD AND RESTORATION TO FORMER 
POSITION 


A member of the Officers’ Reserve Corps may be granted leave of absence from 
his duties as an officer or employee of the Government “without loss of pay, 
time, or efficiency rating” during such period he was ordered to active duty 
for school instruction as a member of the Corps not to exceed 15 days in 
any one calendar year, but he is not entitled to pay as a civilian employee 
for any part of the period beyond 15 days for which ordered for instruction, 
with his consent, if his active service pay and allowances, plus the salary 
of his civil position, is at a rate in excess of $2,000. 

The provisions of the act of May 12, 1917, 40 Stat. 72, regarding the right of 
officers and employees of the United States who are members of the Qificers’ 
Reserve Corps to leave of absence “without loss of pay, time, or efficiency 
rating” when ordered to duty with troops for periods not to exceed 15 days 
in any one calendar year with restoration when relieved from duty to 
the positions held by them when ordered to duty, has no application to 
voluntary active duty in time of peace under orders issued with their con- 
sent, and it is not obligatory to grant any form of leave other than the 
15 days’ military leave in such cases. 
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Acting Comptroller General Elliott to the Federal Emergency Administrator of 
Public Works, June 22, 1937: 


There has been received your letter of June 14, 1937, as follows: 


Under date of January 8, 1936, by Special Orders No. 6, paragraph 9, from 
Chief of Staff, War Department, Major Charles Phillips Kerr, Infantry Re- 
serve (O-185899), was directed to proceed from Bethesda, Maryland, to Fort 
Leavenworth, Kansas, for the purpose of pursuing a course of instruction for 
Reserve officers at the Command and General Staff School for the period 
March 15 to June 20, 1936. 

Major Kerr is employed in this administration as an engineer examiner, 
with compensation at the rate of $5,200 per annum. He applied for and was 
granted leave as follows: 

March 15 to March 30, inclusive—15 days military. . 

March 31 to April 15, inclusive—13%4 days annual. 

April 16 to June 17, inclusive—63 days without pay. 

Reference is made to the following statutes: 

Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended August 29, 
1916, 39 Stat. 582: 

“That unless otherwise specifically authorized by law no money shall be 
available for payment to any person receiving more than one salary when 
the combined amount of said salaries exceeds the sum of $2,000 per annum, 
but this shall not apply to retired officers or enlisted men in the Army, Navy, 
Marine Corps, or Coast Guard, or to officers and enlisted men of the Organized 
Militia and Naval Militia in the several States, Territories, and the District of 
Columbia.” 

Section 39 of the act of June 13, 1916, 39 Stat. 191: 

“To the extent provided for from time to time by appropriations for this spe- 
cific purpose, the Secretary of War is authorized to order Reserve officers to 
duty with troops or at field exercises, or for instruction, for periods not to 
exceed 15 days in any one calendar year, and while so serving, such officers 
shall receive the pay and allowances of their respective grades in the Regular 
Army.” 

The act of May 12, 1917, 40 Stat. 72: 

“All officers and employees of the United States or of the District of Co- 
lumbia who shall be members of the Officers’ Reserve Corps shall be entitled to 
leave of absence from their respective duties, without loss of pay, time, or 
efficiency rating, on all days during which they shall be ordered to duty with 
troops or at field exercises, or for instruction, for periods not to exceed 15 
days in any one calendar year; and when relieved from duty, they shall be 
restored to the positions held by them when ordered to duty.” 

In view of the above statutory prohibitions and provisions, this office re- 
quests information as to whether military and annual leave were available to 
Mr. Kerr during absence from duties in this office and whether payments 
of civilian salary for such periods were correct. 


Under the plain terms of the act of May 12, 1917, cited, you were 
authorized to grant Major Kerr “leave of absence” from his duties 
as an officer or employee of the Government “without loss of pay, 
time, or efficiency ratings” during such period he was ordered to 
active duty for instruction as a member of the Officers’ Reserve Corps 
not to exceed 15 days in any one calendar year, 1 Comp. Gen. 554, 2 
id. 30; A. D. 7477, February 28, 1923; A-83515, February 18, 1937, 
but, he was not entitled to any pay as a civilian employee of the 
Government for any part of the period he was ordered to active duty 
for instruction, with his consent, in excess of 15 days, as obviously the 
aggregate of the active service pay and allowances of his grade as a 
member of the Officers’ Reserve Corps on active duty, plus the salary 
of his civil position was at a rate in excess of $2,000. See 3 Comp. 
Gen. 116; id. 246. 
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In regard to the last sentence of the act of May 12, 1917, quoted 
by you, it was stated in A-51441, June 22, 1935, that such provision 
has no application to voluntary active duty entered upon in time 
of peace under orders issued with the consent of the employee, and 
it is not obligatory to grant any form of leave other than the 15 days’ 
military leave. 


(A-86627) 


CONTRACTS—TERMINATION—DELIVERY OF FOREIGN INSTEAD OF 
DOMESTIC PRODUCT—GOVERNMENT LIABILITY 


The purchase of articles, materials, or supplies of foreign manufacture being 
expressly prohibited by statute unless the head of the Government estab- 
lishment concerned determines that the purchase of domestic articles, 
etc., would be inconsistent with the public interest, payment is not au- 
thorized for a motor of foreign manufacture delivered under invitations 
for bids, made a part of the subsequently canceled contract, expressly 
stipulating that it was to be understood domestic articles were to be de- 
livered unless specified otherwise by the bidder, where the bidder neither 
deleted this stipulation nor made specification otherwise as to the place 
of manufacture. 


Acting Comptroller General Elliott to Andre Debrie, Inc., June 23, 1937: 

Your letter of April 7, 1937, requested review of settlement of April 
5, 1937, which disallowed your claim for $225, as the price of one 
Universal Motor delivered to the Works Progress Administration 
under contract consisting of invitation of December 14, your proposal 
of December 16, and acceptance of December 18, 1935, on United 
States Standard Form No. 33, short form contract. 

The invitation called for sealed bids “subject to the conditions on 
the reverse hereof” for furnishing a Universal Motor for Debrie 
Parvo L or Interview Motion Picture camera, 110-volt (motor with 
forward and backward movement and adjustable control). Your 
bid offered “in compliance with the above invitation for bids and 
subject to all the conditions thereof” to furnish such a motor for 
$225. The bid was accepted December 18, 1935, and purchase order 
was issued the same date. 

You were thus on notice of all conditions embodied in the contract 
form. One of such conditions—expressly made a part of the contract 
by the invitation, your bid, and the acceptance, as shown above—was 
condition no. 6, quoted verbatim in the settlement certificate of April 
5, 1937, supra, that unless otherwise specified by the bidder, it was 
understood and agreed that only such manufactured articles, mate- 
rials, and supplies as had been manufactured in the United States, 
substantially from articles, materials, or supplies mined, produced, 
or manufactured, as the case might be, in the United States, should 
be delivered under the contract. Your bid did not delete the condi- 


tion, or otherwise specify that the motor you proposed to furnish was 
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either of foreign manufacture, or manufactured from articles, mate- 
rials, or supplies produced in a foreign country. Therefore, under 
the express provisions of the contract, you were obligated to furnish 
a motor manufactured in this country from materials, etc., produced 
in this country; and hence, delivering a motor of foreign manufacture 
was a breach of the contract, requiring its cancelation by the 
Government. 

Your request for review of the disallowance of your claim states, in 
substance, that the Works Progress Administration was well aware 
that the motor was of foreign make; that the motor delivered has been 
used by the Works Progress Administration and has been in its pos- 
session for over a year. The administrative report is to the effect, 
however, that the motor was accepted in good faith by the Works 
Progress Administration since you had made no notation of exception 
taken to paragraph 6 of the conditions on the reverse of the con- 
tract; that after it was ascertained that the motor was of foreign 
make, you were informed that the Works Progress Administration 
was prohibited by law from purchasing foreign-made equipment, 
for which reason it was necessary to return the motor and cancel the 
purchase order; that the motor was twice returned to you by reg- 
istered parcel post and you twice refused its acceptance, and that it 
is held at your disposal by the Works Progress Administration. As 
for your statement that the motor has been used, administrative 
report to this office is that the motor is in the same condition as when 
delivered to the Works Progress Administration and that it has 
not been removed from the original inside packing. 

It is apparent that these conflicting statements constitute a dispute 
between you and the administrative agency concerned upon questions 
of fact. In such a case it long has been the rule of the accounting 
officers of the Government to accept the report of the administrative 
officers of the United States. 11 Comp. Gen. 476; 3 id. 51. 

As to the legal aspects of your claim, the act of March 3, 1933, 47 
Stat. 1520, expressly prohibits the acquisition for public use of 
articles, materials, or supplies of foreign manufacture, subject to 
specified exceptions, unless the head of the department or independent 
establishment coneerned shall determine it to be inconsistent with 
the public interest to acquire articles, materials, or supplies of do- 
mestic production, of the class or kind to be used. Such a deter- 
mination is a condition precedent to the making of a valid contract 
for the purchase of foreign-made equipment, and there was no such 
determination in this instance by the head of the Works Progress 
Administration who was the only representative of the Government 
authorized by statute to make such a determination in the matter. 

It is fundamental, of course, that statutory provisions are con- 
trolling in the making of contracts for the needs of the Government; 
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that no contract made or undertaken in violation of a statutory pro- 
hibition can legally obligate the Government or charge appropriated 
moneys, and that. all persons dealing with the Government are charged 
with a knowledge of the statutes of the United States, and the 
limitations upon the authority of its agents. Knowing that the 
motor you proposed to furnish was of foreign manufacture, it was 
incumbent upon you, to satisfy yourself prior to delivery, that the 
purchase was authorized in conformity with the statute, and delivery 
without such authorization was your responsibility. 

Since it appears that the purchase here involved was contrary to 
the statute, the attempted contract. did not bind the Government, and, 
upon the facts presented and the principles of law applicable thereto, 
there is no legal basis for the allowance of your claim. The disal- 
lowance of April 5, 1937, must be and is sustained. 

As stated above, the report to this office is that the Works Progress 
Administration is holding the motor delivered subject to your in- 
struction, and if you desire to repossess it, doubtless will deliver it 
to you upon your demand. As two unsuccessful efforts have been 
made to return the motor to you, it would appear that the respon- 
sibility of the Government in the matter has been discharged. 


(A-86750) 


CLASSIFICATION—FIELD SERVICE—AGENCIES CREATED 
SUBSEQUENT TO ACT OF DECEMBER 6, 1924 


The provision in section 2 of the Brookhart Salary Act of July 3, 1980, 46 Stat. 
1005, limiting the mandatory field service compensation adjustments to 
those civilian positions the compensation of which was adjusted by act 
of December 6, 1924, 43 Stat. 704, is not a continuing limitation, and salary 
rates of field personnel of the National Labor Relations Board should be 
fixed in accordance with the schedules or rates prescribed in the Classifica- 
tion Act, as amended, notwithstanding the creation of said Board was 
subsequent to the 1924 act. 


Acting Comptroller General Elliott to the Chairman, National Labor Relations 
Board, June 24, 1937: 


Your letter of May 15, 1937, requests review of the exceptions 
taken by this office to payment made on voucher 940131, January 
1936, account of G. F. Allen, chief disbursing officer, symbol 95-942, 
for salaries to Walter C. Cooper, regional attorney, P-3, and Virgil 
C. Finch, field examiner, CAF-5, in amounts above the minimum 
rate of the appropriate grade, contrary to section 6, rule 6, of the 
Classification Act of 1923. 

The Notice of Exception, form 2084, relative to this pay roll, which 
covers the period January 1-15, 1936, is to the effect that section 2 
of the Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, made 
mandatory the adjustment of the compensation of certain civilian 
positions in the field services the compensation of which was ad- 
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justed by the act of December 6, 1924, 43 Stat. 704, and was appli- 
cable to the National Labor Relations Board. In your letter it is 
urged that the Brookhart Salary Act is limited in its application 
only to the departments and divisions and bureaus thereof specifically 
mentioned in the act of December 6, 1924, and the Welch Act of 
May 28, 1928, 45 Stat. 776, and has no application to other Govern- 
ment establishments not so mentioned, such as the National Labor 
Relations Board. 

Tne National Labor Relations Board was created by the National 
Labor Relations Act of July 5, 1935, 49 Stat. 449, 451, section 4 (a) 
of which provides: 

* * * The Board shall appoint, without regard for the provisions of the 
civil-service laws but subject to the Classification Act of 1923, as amended, an 
executive secretary, and such attorneys, examiners, and regional directors, 
and shall appoint such other employees with regard to existing laws applicable 
to the employment and compensation of officers and employees of the United 
States, as it may from time to time find necessary for the proper performance 
of its duties and as may from time to time appropriated for by 
Congress. * * * 

Section 2 of the Brookhart Salary Act, above cited, provides, so 
far as here material, as follows: 


The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604), to correspond, so far as may be 
practicable, to the rates established by the act of May 28,1928 (U.S. C., Sunp., 
3, title 5, see. 673), and by this act for positions in the departmental services 
in the District of Columbia: * * * 

The quoted statutory provision differs from the corresponding 
provision in section 3 of the Welch Act of May 28, 1928, 45 Stat. 
785, by the addition of the words “and directed” in the second line 
and the words “by the act of May 28, 1928 (U.S. C., Supp. 3, title 5, 
sec. 673)”, in the sixth line. While adjustments in the salary rates 
of field positions under the Welch Act were held to be discretionary 
with the administrative office, the effect of the indicted changes in 
the Brookhart Salary Act was held to make the salary adjustments 
mandatory. 10 Comp. Gen. 20. 

In the decisions applying the optional provisions of section 3 of 
the Welch Act this office held that adjustments were not authorized 
in the salary rates of civilian positions in any field service, the 
compensation of which was not adjusted, or authorized to be ad- 
justed by the act of December 6, 1924. 7 Comp. Gen. 816, 818, 828. 

However, in applying the mandatory provisions of section 2 of the 
Brookhart Salary Act, the uniform practice of this office has been 
to accept the enactment as intending to extend the primary principle 
of classification—equal pay for the same or similar work throughout 
the Federal service—to the civilian field service generally. 

In view of the creation of numerous new Federal agencies since 
the passage of the Brookhart Salary Act, no significance is now given 
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to the words of section 2 of the act purporting to limit the salary 
adjustment of field positions to those the compensation of which was 
adjusted by the act of December 6, 1924 (43 Stat. 704), as it would 
appear unreasonable to assume in the absence of a specific provision 
to that effect, that the Congress could have intended to permit every 
new agency to fix salary rates without regard to the general 
standards it had already established generally throughout the 
Federal service. 

A careful analysis of the act of December 6, 1924, supra, also 
justifies the above conclusion. The original classification act of 1923, 
effective July 1, 1924, required a major adjustment in salary rates 
of positions in the District of Columbia, only. The Congress, recog- 
nizing the inequalities that would arise between the salary rates in 
the departmental service and those in the field service, provided addi- 
tional funds by the act of December 6, 1924, to adjust the salary 
rates of field positions to correspond, “so far as may be practicable, 
to the rates established by the Classification Act of 1923, for posi- 
tions in the departmental service in the District of Columbia.” 
Thus, the Congress, in effect, authorized adoption of the same stand- 
ards for fixing salary rates in the field service as already had been 
prescribed by statute for the departmental service. This authority 
was continued in annual appropriation acts and, finally, was made 
permanent by the Brookhart Salary Act, supra. The listing of the 
appropriations in the 1924 act by departments and establishments 
merely followed the usual legislative procedure, and it is doubtful 
that the omission of an appropriation for a particular Federal age\cy 
should have been regarded as having the effect of exempting the 
field personnel of that Federal agency from the requirements of the 
act for which other funds might have been available, as was held 
in the earlier decisions under the Welch Act. Certainly an appro- 
priation for an agency created since 1924 could not have appeared 
in the act. There is no longer any reasonable justification for limit- 
ing such salary adjustments for the field positions to the particular 
Federal agencies mentioned in the act of 1924. Accordingly, there 
was adopted the general rule that, in the absence of statutory exemp- 
tion, the salary rates of personnel of all Federal agencies, both in 
the departmental and field services, are required to be fixed in accord- 
ance with the schedules or rates prescribed in the classification act, 
as amended. See 14 Comp. Gen. 420; id. 763; decision of November 
4, 1986, A-80878 ; decision of October 20, 1936, A-80867; and decision 
of October 15, 1936, A-80021. 

Furthermore, and aside from any question as to the correctness 
or applicability of the general rule above-stated, the provisions of 
section 4 (a) of the act of July 5, 1935, creating the National Labor 
Relations Board, would seem to require that the salary rates of its 
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field personnel be fixed pursuant to the terms of the classification 
act as amended, no distinction having been made in the said act of 
July 5, 1935, between the departmental and field services. Since 
the classification act, as amended by section 2 of the Brookhart Sal- 
ary Act, now requires the classification of positions in the field serv- 
ice by administrative action, it is reasonable to conclude that a statute 
creating a new Federal agency having a field force and which spe- 
cifically provides that appointments shall be “subject to the Classi- 
fication Act of 1923, as amended” requires the fixing of salary rates 
of both the departmental and field force pursuant to the classifi- 
cation act, as amended. 

It has been held that all new appointments to field positions must 
be at the minimum salary rate of the grade in which the position 
has been administratively placed or allocated, as required by rule 6 of 
section 6 of the original Classification Act of 1923. See 14 Comp. 
Gen. 183. However, in view of the circumstances and the bona fide 
misunderstanding in the matter, and with the understanding that the 
Board will hereafter comply with the requirements of the classifi- 
cation act, as amended, credit will now be allowed in the disbursing 
officer’s account for the payments here in question, if otherwise 
correct. 


(A-86913) 


APPROPRIATIONS—FARM CREDIT ADMINISTRATION—AVAILABILITY 
FOR COSTS OF SALE OF LOAN SECURITY IN EXCESS OF PROCEEDS 
OF SALE 


The appropriation for salaries and expenses of the Farm Credit Administra- 
tion providing specifically for the expenses of collection of moneys due 
the United States on account of loans authorized by law, payment may 
be made thereunder of the costs of care and preservation of livestock 
mortgaged as security for the loan, and foreclosure proceedings, etc., 
should they be necessary, remaining unpaid after application of the pro- 
ceeds from the sale of the mortgaged property. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, June 24, 1937: 


Your letter of June 9, 1937, is as follows: 


The Farm Credit Administration, acting pursuant to the act of Congress 
approved February 23, 1934 (48 Stat. 354), granted a loan (number 818-34) 
in the amount of $197.00 to Walter Skillingstad of Mobridge, Walworth County, 
South Dakota. As evidence of this indebtedness the borrower gave a prom- 
issory note payable to the Governor of the Farm Credit Administration on 
or before November 1, 1935, with interest at the rate of 5% per cent per 
annum. This loan was secured by a chattel mortgage on certain livestock 
enumerated therein and the increase thereof situated upon a certain tract of 
land described therein. The chattel mortgage was filed for record in the 
office of the register of deeds, Walworth County, South Dakota, on December 
17, 1934, at 9 o’clock a. m. I am enclosing herewith a copy of the form of 
chattel mortgage (form 4-LS.—1934. E. C. L.) used in connection with this 
and other similar loans. 

Interest to maturity date was deducted from the loan proceeds at the time 
the loan was made. No payments have been received on this loan and there 
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now remains due the principal sum of $197.00 plus simple interest at the rate 
of 5% per cent per annum from November 1, 1935, the maturity date of the 
loan. 

Under date of October 29, 1936, this loan indebtedness was reported to the 
United States attorney at Rapid City, South Dakota, with the recommenda- 
tion that proper action be taken against Walter Skillingstad to recover the 
amount due. The United States attorney was advised that the borrower still 
owned two cows seven years old, one buckskin horse eight years old named 
“Diamond”, one bay mare eight years old named “Maude”, and one four-year 
old blue roan mare named “Queen”, all of which were livestock described 
in the chattel mortgage, and that this livestock was then located on the farm 
of the borrower's father in Campbell County, South Dakota. 

The United States attorney expressed the opinion that the first step to be 
taken would be to foreclose the chattel mortgage and that before he could 
proceed with the foreclosure action, it would be necessary for the Farm Credit 
Administration to have possession of the property. To that end, he sug- 
gested that cur local field supervisor in that territory repossess the mortgaged 
livestock, piace it in some place for safekeeping pending the time of foreclos- 
ure and advise him so that arrangements could be made for its sale. 

The Farm Credit Administration bas had other cases where livestock or 
other property covered by chattel mortgages of this type have been sold under 
foreclosure proceedings, but in each case the proceeds from the sale have been 
adequate to cover the costs incurred for care and preservation of the property 
during the pendency of the foreclosure proceedings, in accordance with the spe- 
cific provisions of the mortgage. However, in view of the possibility that in 
a case of this kind the proceeds may be inadequate to pay the costs including 
the expenses incurred for care and preservation, I shall appreciate advice 
from you as to whether or not a deficiency of this kind would be properly 
payable from the appropriation for salaries and expenses, Farm Credit Ad- 
ministration, for the year in which the indebtedness is incurred. The general 
appropriation for salaries and expenses of the Farm Credit Administration 
for the fiscal year 1987 was made by the act of Congress approved June 4, 
1936 (49 Stat. 1457), and provides specifically that it may be used for the 
collection of moneys due the United States on account of loans made under 
the act of February 23, 1934, and other similar acts. Since the expense must 
be incurred prior to the institution of legal proceedings in order to protect 
the interest of the United States, it seems also that such items are in fact 
a necessary and proper part of the cost of collection. If the Government is 
not permitted to make expenditures for the preservation of its security col- 
lections in many cases may not be effected which might otherwise be made. 
Expenditures of this character will, of course, be made in relatively few cases, 
and only after careful consideration of the facts and circumstances involved, 

Your early consideration of this matter will be greatly appreciated. 


The chattel mortgage form enclosed with your letter has a para- 
graph as follows: 


If the mortgagor shall fail to make payment as in said promissory note 
provided, or shall break any of the terms and conditions of this mortgage, or 
shall make any attempt to dispose of said property, the mortgagee or his 
agents may enter upon the premises where the property may be, take posses- 
sion of, and/or sell said property, or so much thereof as may be necessary, at 
private sale, with or without notice, if permitted by law, or at public auction 
for cash, to satisfy said debt and interest, and all expenses that may become 
necessary in the keeping, care, and sale of said property, after giving notice 
as may be required by law of the time and place of sale and shall apply the 
proceeds of such sale to the discharge of said debt, interest, and expenses, and 
shall pay any surplus to the mortgagor or his assigns. 


In view of this provision, once the Farm Credit Administration 
has taken possession of the property it would not appear to be 
necessary to await formal foreclosure proceedings before selling or 
otherwise disposing of the property and by thus making use of 
the summary sale provisions the cost of safekeeping the property 
would be reduced to a minimum which is an administrative re- 
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sponsibility. However, should the proceeds received from the sale 
of the mortgaged property not be sufficient to pay the costs of what- 
ever proceedings may be necessary, including the safekeeping of the 
property, the excess appears chargeable to the appropriation for the 
salaries and expenses of your Administration for the fiscal year in 
which incurred, said appropriation providing specifically for the 
expenses of collection of moneys due the United States on account of 
loans authorized by law. 


(A-86796) 


BRIDGES—TOLLS—INTRA-STATE NAVIGABLE WATERS— 
ACT, MARCH 3, 1899 


Payment of toll charges is authorized fdr automobiles of the United States 
Marine Corps over a bridge spanning a waterway the navigable portion 
of which lies wholly within the State, built under State authority under 
the provisions of section 9 of the act of March 3, 1899, 30 Stat. 1151, re- 
quiring only approval of the location and plans by proper Federal officials 
and not made subject to the free of toli provisions for Federal mails, 
troops, or munitions of war of the General Bridge Act of March 23, 1906, 
34 Stat. 84, or other acts containing similar toll provisions. 16 Comp. 
Gen. 427; id. 1024; distinguished. 


Decision by Acting Comptroller General Elliott, June 25, 1937: 
There is for consideration a voucher in favor of the American 
Toll Bridge Co., Vallejo, Calif., for $5, representing toll charges for 


automobiles belonging to the United States Marine Corps over the 
Carquinez Bridge at Vallejo, Calif. 

From the facts presented it appears that the Carquinez Bridge 
spans navigable waters wholly within the limits of the State of 
California and that the franchise to build the bridge was granted 
under the laws of the State of California with approval of the 
location and plans January 17, 1924, by the Chief of Engineers and 
the Secretary of War, the certificate of approval being worded, in 
part, as follows: 


Whereas by section 9 of an act of Congress, approved March 3, 1899, en- 
titled “An act making appropriations for the construction, repair, and preser- 
vation of certain public works on rivers and harbors, and for other purposes, 
it is provided that bridges, dams, dikes, or causeways may be built under 
authority of the legislature of a State across rivers and other waterways, the 
navigable portions of which lie wholly within the limits of a single State, 
provided the location and plans thereof are submitted to and approved by the 
Chief of Engineers and by the Secretary of War before construction is 
commenced. 

And whereas, the Rodeo-Vallejo Ferry Company, of Rodeo, Contra Costa 
County, California, has submitted plans and a map of the location of a bridge 
to be constructed across Carquinez Straits, near Valona, in the State of Cali- 
fornia, under authority of the legislature of said State, which plans and map 
of location are hereto attached. 

Now, therefore, this is to certify that the location and attached plans of said 
bridge are hereby approved by the Chief of Engineers and by the Secretary of 
War, pursuant to the above-mentioned position of the act of March 3, 
1899, * o *” 
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Section 9 of the act of March 8, 1899, 30 Stat. 1151, title 33, 
United States Code, section 401, provides: 

That it shall not be lawful to construct or commence the construction of any 
bridge, dam, dike, or causeway over or in any port, roadstead, haven, harbor, 
canal, navigable river, or other navigable water of the United States until the 
consent of Congress to the building of such structures shall have been obtained 
and until the plans for the same shall have been submitted to and approved 
by the Chief of Engineers and by the Secretary of War: Provided, That such 
structures may be built under authority of the legislature of a State across 
rivers and other waterways the navigable portions of which lie wholly within 
the limits of a single State, provided the location and plans thereof are sub- 
mitted to and approved by the Chief of Engineers and by the Secretary of 
War before construction is commenced: And provided further, That when plans 
for any bridge or other structure have been approved by the Chief of En- 
gineers and by the Secretary of War, it shall not be lawful to deviate from 
such plans either before or after completion of the structure unless the modifi- 
cation of said plans kas previously been submitted to and received the ap- 
proval of the Chief of Engineers and of the Secretary of War. 


In 16 Comp. Gen, 427 it was held that the United States is not 
required to pay tolls for the movement of its mails, troops, and 
munitions of war over bridges constructed under authority of the 
Congress, pursuant to the General Bridge Act of March 23, 1906, 
34 Stat. 84, title 33, United States Code, section 491, e¢ seq., or acts 
of like import. It was also held that the free movement of the 
United States mails, troops, and munitions of war was applicable to 
those bridges constructed under authority of the Congress, granted 
prior to the enactment of the General Bridge Act of March 23, 1906, 
where such statutory authority expressly reserved the right to alter, 
amend, or repeal such authorization, thus becoming subject to the 
toll provisions of the 1906 act by virtue of section 1 of the act of 
June 27, 1930, 46 Stat. 821, title 33, United States Code, section 498 
(b), (A-83578, dated May 24, 1937, published 16 Comp. Gen. 1024), 
but those decisions were not intended, and did not attempt, to as- 
sert any right in the Government to the movement of its mails, 
troops, or munitions of war free of toll charges in those cases where 
the bridges were built under State authority and not subject to the 
provisions of the general bridge act of March 28, 1906, or other 
pertinent acts containing similar provisions with respect thereto. 

Bridges built under State authority requiring nothing more than 
the approval of the location and plans by the Chief of Engineers 
and the Secretary of War under the first proviso of section 9 of 
the act of March 3, 1899, are not within the toll provisions of the 
1906 act. Payment of the voucher is accordingly authorized, if 
otherwise correct, and will be certified accordingly. : 


(A-87085) 
ADVERTISING—REJECTION OF BID OF NONUNION BIDDER 
There is no statutory authority for the rejection of a low bid because the 


bidder “is not fully organized as a union shop”, or for discrimination 
between open and closed shop bidders. 
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Acting Comptroller General Elliott to the Director General, United States 
Constitution Sesquicentennial Commission, June 25, 1937: 


There has been received your letter of June 18, 1937, as follows: 


Will you kindly give us as promptly as possible a ruling upon a question 
which has arisen in this office. 

We recently requested bids for printing 100,000 order blanks for the sale 
of the book, “Story of the Constitution”, and received four bids, the lowest of 
which was submitted by Reese Press, South and Lombard Streets, Baltimore, 
the price being $247. The next lowest bid was from the Caslon Press of this 
city, for $274. Ordinarily, we would award the work immediately to the lowest 
bidder, but it has come to my knowledge that the Reese Press (in this case, 
the lowest bidder) is not a union shop, nor is the firm able to certify that it is 
a union shop, although it claims to pay union wages, and also it has sub- 
mitted a list of numerous Government departments and bureaus for which it 
has done work. This list includes the Home Owners’ Loan Corporation, the 
U. 8S. Forest Service in the Agriculture Department, the Post Office Department, 
and the Federal Deposit Insurance Corporation. 

In conducting the business of this Commission, we have carefully avoided 
making any award to any firm or corporation which could in any sense be 
classified or characterized as being unfair to labor and which is not fully 
organized as a union shop. 

The question now arises, however, whether this policy should be pursued 
in the future or whether we should accept bids from nonunion concerns. 

Will you kindly advise us whether under the circumstances we are authorized 
to give this award to the Reese Press or should we take the next lowest bidder 
which has a thoroughly organized union shop. A prompt reply will be greatly 
appreciated. 


While section 2 (b) of the Joint Resolution of June 1, 1936, 49 Stat. 
1392, authorized the United States Constitution Sesquicentennial 
Commission to have printing, binding, photolithographic, and other 
work done at establishments other than the Government Printing Of- 
fice, “as provided for in section 12 of the Printing Act, approved Jan- 
uary 12,1895 * * * as amended by the Act of July 8, 1935 (49 Stat. 
475)”, you do not state whether the provisions of said section have 
been complied with. The provision involved reads: 

The Joint Committee on Printing may permit the Public Printer to authorize 
any executive department or independent office or establishment of the Govern- 
ment to purchase direct for its use such printing, binding, and blank-book work, 
otherwise authorized by law, as the Government Printing Office is not able or 
suitably equipped to execute or as may be more ee or in the better 
interest of the Government executed elsewhere; * * 

Assuming that the Public Printer, with the permission of the Joint 
Committee on Printing, has authorized you to obtain this printing 
elsewhere than from the Government Printing Office, neither the 
Joint Resolution of June 1, 1936, nor the Joint Resolution of August 
23, 1935, 49 Stat. 735, nor the appropriations made in the act of Feb- 
ruary 11, 1936, 49 Stat. 1112; June 22, 1936, 49 Stat. 1599; or Public, 
No. 121, Seventy-fifth Congress, approved May 28, 1937, contain any 
exception to section 3709, Revised Statutes, which provides: 

All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by 
advertising a sufficient time previously for proposals respecting the same, when 
the public exigencies do not require the immediate delivery of the articles, 
or performance of the service. When immediate delivery or performance is 


required by the public exigency, the articles or service required may be pro- 
cured by open purchase or contract, at the places and in the manner in which 
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such articles are usually bought and sold, or such services engaged, between 
individuals. ' 

This section contemplates free and open competition and the award- 
ing of contracts to the lowest responsible bidder, and there is no law 
authorizing the rejection of a bid solely because the bidder “is not 
fully organized as a union shop” or authorizing any discrimination 
in that respect between open shop and closed shop bidders. 

You are advised accordingly. 


(A-86603) 


HAWAII—PUBLIC DEBT—CLAIMS UNDER ASSUMPTION THEREOF BY 
THE UNITED STATES 


Hawaiisn jJovernment Stock “A” Bonds issued under authority of an act 
approved August 5, 1882, not belonging to an issue recognized as forming 
a part of that portion of the public debt of Hawaii assumed by the United 
States, and such portion of the bonded debt as so assumed having been 
fully paid, there is no legal basis for recognizing bonds of that issue as 
an obligation of the United States. 


Decision by Acting Comptroller General Elliott, June 26, 1937: 

There has been considered the claim of Arthur C. Hilliger Co., of 
Honolulu, Territory of Hawaii, for $4,340, representing principal and 
interest alleged to be due on two Hawaiian Government Stock “A” 
Bonds, “payable at any time not less than 5 years nor more than 
25 [altered by pen and ink to read 20] years from this date”—date of 
issuance, January 1, 1890. 

The said bonds recite that they were issued under authority of the 
act approved August 5, 1882 (altered by pen and ink to read August 
15, 1888) and “as security for the Postal Savings Bank Deposits, 
and are negotiable only upon the endorsement of the Postmaster 
General and the Minister of the Interior with the consent of the 
Cabinet.” 

The first legislation in relation to the annexation of Hawaii to 
the United States was the joint resolution of July 7, 1898, 30 Stat. 
750, which provides with respect to the assumption by the United 
States of the public debt of the Republic of Hawaii as follows: 

The public debt of the Republic of Hawaii, lawfully existing at the date of 
the passage of this joint resolution, including the amounts due to depositors 
in the Hawaiian Postal Savings Bank, is hereby assumed by the Government of 
the United States; but the liability of the United States in this regard shall 
in no case exceed four million dollars. So long, however, as the existing 
Government and the present commercial relations of the Hawaiian Islands are 
continued as hereinbefore provided said Government shall continue to pay the 
interest on said debt.” 

The act of April 30, 1900, 31 Stat. 161, providing a government for 
the Territory of Hawaii is, in part, as follows: 


Sec. 102. —That the laws of Hawaii relating to the establishment and con- 
duct of any postal savings bank or institution are hereby abolished. And the 
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Secretary of the Treasury, in the execution of the agreement of the United 
States as expressed in an act entitled “Joint Resolution to provide for annex- 
ing the Hawaiian Islands to the United States”, approved July seventh, eighteen 
hundred and ninety-eight, shall pay the amounts on deposit in the Hawaiian 
Postal Savings Bank to the persons entitled thereto, according to their respec- 
tive rights, and he shall make all needful orders, rules, and regulations for 
paying such persons and for notifying such persons to present their demands 
for payment. So much money as is necessary to pay said demands is hereby 
appropriated out of any money in the Treasury not otherwise appropriated, to 
be available on and after the first day of July, nineteen hundred, when such 
payments shall begin, and none of said demands shall bear interest after said 
date, and no deposit shall be made in said bank after said date. Said demands 
of such persons shall be certified to by the chief executive of Hawaii as being 
genuine and due to the persons presenting the same, and his certificate shall be 
sealed with the official seal of the Territory, and countersigned by its secre- 
tary, and shall be approved by the Secretary of the Interior, who shall draw 
his warrant for the amount due upon the Treasurer of the United States, and 
when the same are so paid no further liabilities shall exist in respect of the same 
against the Governments of the United States or of Hawaii. 

Sec. 103.—That any money of the Hawaiian Postal Savings Bank that shall 
remain unpaid to the persons entitled thereto on the first day of July, nineteen 
hundred and one, and any assets of said bank shall be turned over by the Gov- 
ernment of Hawaii to the Treasurer of the United States, and the Secretary 
of the Treasury shall cause an account to be stated, as of said date, between 
such government of Hawaii and the United States in respect to said Hawaiian 
Postal Savings Bank. 


It was further provided by the act of March 3, 1901, 31 Stat. 1133, 
1152: 


Payment of debt of Hawaii: To carry into effect the agreement embodied in 
joint resolution “To provide for annexing the Hawaiian Islands”, approved July 
seventh, eighteen hundred and ninety-eight, as follows: 

For payment of the public debt of the Republic of Hawaii lawfully existing at 
the date of the passage of said resolution, three million two hundred and thirty- 
five thousand four hundred and twenty-nine dollars and sixty-nine cents; for 
payment of interest accruing thereon after June fifteenth, nineteen hundred, 
the date on which the act to provide a government for the Territory of Hawaii 
went into effect, until paid, or so much thereof as may be necessary, two hun- 
dred and twenty-three thousand nine hundred and fifty-five dollars and forty- 
eight cents; for payment of commissions and all other expenses incurred in 
carrying into effect the terms of said resolution, or so much thereof as may 
be necessary, twenty thousand dollars; in all, three million four hundred and 
seventy-eight thousand three hundred and eighty-five dollars and seventeen 
cents, the same to be immediately available. 


The record shows that on or about March 27, 1901, the Secretary 
of the Treasury, acting pursuant to the act of April 30, 1900, supra, 
and in conformity with section 3614, Revised Statutes, appointed W. 
F. MacLennan and W. W. Ludlow, special disbursing agents, Treas- 
ury Department, “for the disbursement of the appropriation: ‘Pay- 
ment of debt of Hawaii’, to carry into effect the agreement embodied 
in the joint resolution of Congress approved July 7, 1898, ‘To pro- 
vide for annexing the Hawaiian Islands.’ ” 

The record further shows that by order dated April 4, 1901, the 
Secretary of the Treasury prescribed the following “rules and regzu- 
lations” governing the redemption of the bonded debt of Hawaii: 


You are hereby directed, as special disbursing agents on behalf of the Treas- 
ury Department, to proceed to Honolulu for the purpose of there discharging 
and paying such portions of the bonded debt of the Republic of Hawaii as was 
assumed and agreed to be paid under the treaty between the United States Gov- 
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ernment and the said Republic under date of July 7, 1898, and in conformity 
with the appropriation made for that purpose at the last session of the 56th 

Congress by the Sundry Civil Act of March 3, 1901. 
A proper schedule of the bonds in question will be furnished you, which 
will be your guide as to payment. 
* a oe * * +. * 


You should promptly give notice, on arrival in Honolulu, by public adver- 
tisement, of the time and place where the bonds in question may be presented 
for payment. * * * 

In conformity with the above-quoted order it appears there was 
inserted on or about April 26, 1901, in the “Hawaiian Gazette”, the 
“Hawaiian Star” and the “Republican”, the following notice to 
holders of Hawaiian bonds: 

In the execution of the agreement of the United States as expressed in the 
joint resolution of Congress to provide for annexing the Hawaiian Islands to 
the United States, approved July 7, 1898, whereby a part of the public debt 
of the Republic of Hawaii lawfully existing at that date was assumed by the 
United States, notice is hereby given that, payment of the indebtedness so 
assumed will be made at Honolulu through the First National Bank by duly 
authorized agents of the United States Treasury Department upon presenta- 
tion of the same to the Treasurer of the Territory of Hawaii on or before May 
1st, 1901, from and after which date interest thereon shall cease. The several 
acts authorizing the issues of bonds embraced in this notice, are as follows: 
Act October 15, 1886, act August 15, 1888, act September 7, 1892, acts January 


11 and February 18, 1893, and act June 13, 1896, bonds stock U numbers, one 
to thirty, inclusive, and Stock A, one to one hundred and fifteen, inclusive. 


L. J. GAGE, 
Secretary of the Treasury. 

The joint resolution of July 7, 1898, supra, limited the liability 
of the United States with respect to the public debt of Hawaii to 
4 million dollars. According to the Annual Report of the Secre- 
tary of the Treasury for 1902, the debt as assumed consisted of 
$3,235,400 in interest-bearing bonds and $764,570.31 in postal sav- 
ings deposits, making a total of $3,999,970.31, or a total of debts 
assumed amounting to within $29.69 of the lawfully prescribed 
limit. Of the bonded indebtedness thus assumed, it is to be ob- 
served that the issue, as authorized by the act of August 5, 1882, 
to which the two bonds under consideration apparently belong, 
was not included, as is evidenced by the duly advertised list, supra. 
Accordingly, those bonds do not represent obligations recognized by 
the United States. This conclusion is, of course, not affected by 
the attempt to alter, with pen and ink, the date of the act under 
which they were issued to correspond with the date of one of the 
several acts authorizing issues of bonds that were recognized as 
forming a part of the public debt of the Republic of Hawaii assumed 
by the United States. ; 

With respect to the bonded indebtedness as assumed by the United 
States the Annual Report of the Secretary of the Treasury for 1902, 
shows that up to that time Hawaiian bonds, had been redeemed 
in the total amount of $3,223,813.00, leaving an unredeemed bal- 
ance of $11,587.00 and that postal-savings deposits had been paid 
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in a total amount of $759,437.20, leaving an unpaid balance of 
$5,183.11. At the close of the fiscal year ended June 30, 1907, the 
Secretary of the Treasury reported that the assumed debt of Hawaii, 
including interest-bearing bonds and postal-savings deposits, “has 
been fully paid by the United States, except $2,670.05 in postal- 
savings certificates not yet presented for payment.” To settle this 
unpaid balance it was provided in section 2 of the act of May 19, 
1908, 35 Stat. 165: 

That all claims to moneys deposited in the Hawaiian Postal Savings 


Bank not presented for certificatiton as provided by law within two years 
after the passage of this act shall be forever barred. 


Commenting on the status of the public debt of Hawaii, as as- 
sumed by the United States, the Secretary of the Treasury stated 
on page 69 of his Annual Report of 1911: 

The debt of Hawaii, assumed by the terms of the joint resolution of July 
7, 1898, consisted of $3,235,400 in interest-bearing bonds and $764,570.31 in 
postal savings deposits. This indebtedness has been fully paid by the United 
States under the provision of the act of May 19, 1908 (35 Stat. 165). 

The foregoing history of the assumption and payment by the 
United States of the public debt of the Republic of Hawaii estab- 
lishes that the bonds in question do not belong to an issue ever rec- 
ognized as forming a part of that portion of the public debt of 
Hawaii assumed by the United States; and that such portion of 
the bonded debt as was assumed and agreed to be paid under the 
treaty between the United States and said Republic was fully paid. 
In the circumstances there exists no legal basis for recognizing the 
said bonds as obligations of the United States, and accordingly, the 
claim under consideration must be and is disallowed. 


(A-86711) 


APPROPRIATIONS—“REFUND OF MONEYS ERRONEOUSLY RECEIVED 
AND COVERED, 1937”—AVAILABILITY FOR NATIONAL BANK DUTY 
REFUNDS 


The appropriation “Refund of Moneys Erroneously Received and Covered, 
1987” is not available for refunds to national banks of semiannual duty 
payments made by them in excess of amounts due. 


— a General Elliott to the Secretary of the Treasury, June 28, 
1937: 


Reference is made to the claim of the First National Bank, Junc- 
tion City, Oreg., for refund of $21.40, semiannual duty paid in 
excess for the period ended December 31, 1935, which claim was 
disallowed by settlement No. 0551230, dated December 21, 1936, for 
the reason that there was no appropriation available for payment 
thereof. 
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Prior to July 1, 1935, claims of this character were payable under 
the indefinite appropriation “Refunding to National Banking As- 
sociations Excess of Duty”, pursuant to the provisions of section 
5218, Revised Statutes, which, as amended by section 304 of the 
act of June 10, 1921, 42 Stat. 24, provided as follows: 

Tn all cases where an association has-paid or may pay in excess of 
what may be or has been found due from it, on account of the duty required 
to be paid to the Treasurer of the United States, the association may state 
an account therefor, which, on being certified by the Treasurer of the United 
States, and found correct by the General Accounting Office, shall be refunded 
in the ordinary manner by warrant on the Treasury. 

Section 2 of the Permanent Appropriation Repeal Act, 1934, 48 
Stat. 1225, repealed the indefinite appropriation “Refunding to Na- 
tional Banking Associations Excess of Duty”, effective July 1, 
1935, and authorized in lieu thereof annual appropriations in iden- 
tical terms from the general fund of the Treasury. However, it ap- 
pears that no such appropriations have so far been made. In re- 
sponse to an inquiry from this office relative to the matter of an 
appropriation for payment of the claim in question, the Special 
Assistant Treasurer of the United States reported in letter dated 
November 11, 1936, as follows: 

It is noted that there is no appropriation for this purpose for the fiscul 
year 1936. This amount, together with other similar items, will be included 
in the estimates for the deficiency bill. 

Subsequently, there was received from the Assistant Treasurer of 
the United States a letter dated April 9, 1937, as follows: 


Referring to your letters under dates of November 6 and December 10, 1936, 
Rev-0551230-GUC, and reply from this office November 11, 1936, copy herewith, 
relative to a claim in the amount of $21.40 of the First National Bank of 
Junction City, Oregon, for refund of semiannual duty paid in excess, for the 
period ended December 31, 1935, you are advised that investigation now de- 
velops that the claim is properly chargeable to the appropriation: “Refund of 
Moneys Erroneously Received and Covered, 19837—(27088)” Annual Act (Treas- 
ury) June 23, 1936, 49 Stat., p. 1831, and it is accordingly recommended that 
the claim be approved for payment. 

The appropriation “Refund of Moneys Erroneously Received and 
Covered, 1937”, under which the Assistant Treasurer now recom- 
mends payment of this claim, is an appropriation of $75,000 to 
enable the Secretary of the Treasury to meet any expenditures of 
the character formerly chargeable to the appropriation accounts 
abolished under section 18 of the Permanent Appropriation Repeal 
Act of 1934, and any other collections erroneously received and 
covered which are not properly chargeable to any other appropria-. - 
tion. This appropriation was provided by the act of June 23, 1936, 
49 Stat. 1831, pursuant to the authority of section 18 (a) of the said 
Permanent Appropriation Repeal Act, 48 Stat. 1231, and the pro- 
vision of the appropriation for refunding “other collections errone- 
ously received and covered which are not properly chargeable to any 
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other appropriation” is identical with the authorization of said sec- 
tion 18 (a), which provides in full as follows: 


Effective July 1, 1935, the appropriation accounts appearing on the books 
of the Government and listed in subsection (b) of this section, as well as 
appropriation accounts bearing similar titles on the books of the Government, 
are abolished, and any unobligated balances under such accounts as of June 30, 
1935, shall be covered into the surplus fund of the Treasury. Any appropria- 
tions, to which expenditures under such accounts have been chargeable there- 
tofore, are repealed. On July 1, 1985, there shall be established on the bovks 
of the Government an account to be designated “Refund of Moneys Errone- 
ously Received and Covered”, and there is authorized to be appropriated such 
sums as may be necessary to meet any expenditures of the character now 
chargeable to the appropriation accounts herein abolished and other collec- 
tions erroneously received and covered which are not properly chargeable to 
any other appropriation. The Secretary of the Treasury shall submit with 
his annual estimates of appropriations an amount necessary to meet expendi- 
tures properly chargeable to this account: Provided, That this authority shall 
not be deemed to apply to any refunds which, under existing law, may be 
charged to any accounts for which separate provision is made in this act. 

In view of the above-quoted proviso limiting the authority con- 
ferred by section 18 (a), appropriations provided pursuant to such 
authority clearly are not intended or available for any refunds of the 
character described in the proviso. As stated above, under the law 
as it existed at the time of enactment of the Permanent Appropria- 
tion Repeal Act, and thereafter until July 1, 1935, refunds under 
section 5218, Revised Statutes, were effected under the indefinite ap- 
propriation, “Refunding to National Banking Associations Excess 
of Duty”, for which separate provision was made in section 2 of 
the said Repeal Act, by way of repeal of the indefinite appropriation 
and authorization of an annual appropriation for the same purpose. 

Therefore, under the express terms of the proviso, supra, there is 
no authority at this time to pay refunds of this character under 
the appropriation, “Refund of Moneys Erroneously Received and 
Covered, 1937”, as recommended by the Assistant Treasurer of the 
United States. In the circumstances no further action will be taken 
by this office on the claim of the First National Bank, Junction City, 
Oreg., until an appropriation shall have been provided for payment 
thereof. Meanwhile the matter is brought to your attention for 
such administrative action as may be deemed necessary with a view 
to submitting estimates to the Congress through the proper channels 


for an appropriation to pay this and similar claims. 


(A-86792) 


COMPENSATION—PER DIEM EMPLOYEES REQUIRED TO WORK 
INAUGURATION DAY, 1937 


Public Resolution No. 18, approved March 29, 1937, which provides that Fed- 
eral employees in the District of Columbia, and District of Columbia 
employees who “did not work on Wednesday January 20, 1937 [Inaugura- 
tion Day], due to the closing of their places of employment on account of 
the holiday, shall be entitled to pay for said holiday”, does not authorize 
the payment of two days’ pay—gratuity pay and regular compensation— 
for per diem workers required to work on that day. 
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Acting Comptroller General Elliott to the Secretary of the Navy, June 28, 1937: 
Your letter of June 7, 1937, is as follows: 


In view of joint resolution of Congress, approved March 29, 1937, providing 
that “the employees of the United States Government in the District of 
Columbia and the employees of the District of Columbia who come within the 
provisions of the act approved June 18, 1888, and who, under the provisions of 
said act, did not work on Wednesday, January 20, 1937, due to the closing of 
their places of employment on account of the holiday, shall be entitled to pay 
for said holiday”, and Inauguration Day being a legal holiday in the District 
of Columbia under the provisions of the act of June 18, 1888 (25 Stat. 185) 
and the act of March 3, 1901 (31 Stat. 1404), as amended by the act of June 30, 
1902 (32 Stat. 543), the Department under date of April 13, 1937, advised all 
its activities in the District of Columbia that Inauguration Day, January 20, 
1937, is in the same category as the first day of January, the 22d of February, 
the 4th of July, and other legal holidays. 

Prior to making payment to certain per diem employees of the Washington 
Navy Yard under the joint resolution and the instructions above referred to, 
the Disbursing Officer of the Washington Navy Yard has requested that an 
advance decision be obtained to determine whether such employees, who were 
required to work on January 20, 1937, are entitled to gratuity pay in addition 
to their regular compensation for that day, in view of the decision of the 
Comptroller General of April 10, 1937, which reads, in part, as follows: 

“Unlike the acts of January 6, 1885, February 23, 1887, and June 28, 1894 
supra, granting holiday pay, the Public Resolution of March 29, 1937, granting 
holiday pay for January 20, 1937, Inauguration Day, is not limited to per diem 
employees but is applicable to all employees of the Federal and District of 
Columbia Governments in the District of Columbia whose offices were closed 
by reason of the holiday, regardless of the basis of employment and including 
those employed by the day and paid only.when actually employed. In other 
words, in computing compensation of any employee in the District of Columbia, 
January 20, 1937, is required to be regarded as a duty day, that is, as though 
the employee had actually worked on said day.” 

Your decision on this question is requested. 


Public Resolution No. 18, approved March 29, 1937, 50 Stat. 56, 
provides as follows: 


That the employees of the United States Government in the District of 
Columbia and the employees of the District of Columbia who come within the 
provisions of the act approved June 18, 1888, and who, under the provisions of 
said act, did not work on Wednesday, January 20, 1937, due to the closing 
of their places of employment on account of the holiday, shall be entitled to 
pay for said holiday. 


In order to determine the effect and purport of this statute there 
is required a careful comparison of the wording of said statute with 
the three statutes which have been held to grant gratuity pay to 
bona fide per diem employees for the seven national legal holidays 
on which no work is performed and two days’ pay for said legal 
holidays on which work is performed, vis, the acts of January 6, 
1885, 23 Stat. 516; February 23, 1887, 24 Stat. 644; and June 28, 
1894, 28 Stat. 96, providing, respectively, as follows: 

That the employees of the Navy Yard, Government Printing Office, Bureau of | 
Printing and Engraving, and all other per diem employees of the Government 
on duty at Washington, or elsewhere in the United States, shall be allowed the 
following holidays, to wit: The first day of January, the twenty-second day of 
February, the fourth day of July, the twenty-fifth day of December, and such 


days as may be designated by the President as days for national thanksgiving, 
and shall receive the same pay as on other days. 
That all per diem employees of the Government, on duty at Washington, or 
elsewhere in the United States, shall be allowed the day of éach year which is 
1184"—37——71 
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celebrated as “Memorial” or “Decoration Day” and the Fourth of July of each 
year, as holiday, and shall receive the same pay as on other days. 

That the first Monday of September in each year, being the day celebrated 
and known as “Labor’s Holiday”, is hereby made a legal public holiday, to all 
intents and purposes in the same manner as Christmas, the first day of 
January, the twenty-second day of February, the thirtieth day of May, and 
the fourth day of July are now made by law public holidays. 


Unlike these earlier statutes, the resolution of March 29, 1937, 
does not provide that per diem employees in the District of Columbia 
“shall receive the same pay as on other days” for January 20, 1937, 
Inauguration Day, but simply provides that all employees, includ- 
ing per diem employees, who “did not work on Wednesday, January 
20, 1937, due to the closing of their places of employment on account 
of the holiday, shall be entitled to pay for said holiday.” The pur- 
pose of the act was to save all employees, including per diem em- 
ployees, from loss of pay for January 20, 1937, if they were prevented 
from working because of the closing of their places of employment 
on that day, and there is no purpose or intent shown to grant 2 days’ 
pay if the place of employment was not closed, or if work was other- 
wise required or permitted on said day. See 10 Comp. Gen. 77. 

Accordingly, your question is answered in the negative. 


(A-87116) 


LEAVES OF ABSENCE—ACT, MARCH 14, 1936—TRANSFERS OF FUNDS 
TO COVER ACCRUED LEAVE OF EMPLOYEES TRANSFERRED 


The transfer from one branch of the service to another of a sum sufficient 
to cover the accrued leave of a transferred civilian employee is un- 
authorized. 


Acting Comptroller General Elliott to the Secretary of War, June 28, 1937: 


Your letter of June 17, 1937, is as follows: 


In the administration of appropriations for rivers and harbors and flood 
control, the Corps of Engineers has established a uniform system of cost- 
keeping. This system embraces the allocation of the usual elements of costs 
(labor, material, plant, and overhead) to various projects, features, and units 
of work performed. It is necessary in order to determine accurately the cost 
of labor involved in the performance of work, to consider the element of non- 
effective time of employees, that is, annual leave, sick leave, and holiday 
time. Due weight is therefore given to this element by adding to the current 
labor costs chargeable to work in progress a predetermined percentage sufli- 
cient to absorb the cost of non-effective time. The amount so absorbed is 
credited to a clearing account to which is charged the cost of such non-effective 
time as it occurs. This method is satisfactory and accomplishes the desired 
result as long as an. employee remains with the Corps of Engineers. 

Under the provisions of Executive order prescribing uniform leave regu- 
lations, dated July 9, 1936, a maximum of 60 days annual and 90 days sick 
leave may accrue to the credit of an employee and if he be transferred from 
one department to another the accrued leave to his credit is transferred with 
him. Since no provision is made for transferring the money value of such 
accrued leave, salary payments during the period, or periods, for which the 
leave is actually granted must be charged to the work under the department to 
which the employee is transferred. This is an improper charge to such work 
and may result in distorted costs. 

A that an employee whose salary is $3,600 per annum has earned 
and has to his credit the maximum amount of leave at the time he is trans- 


ed 
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ferred from Department A to Department B and that this employee actually 
takes his accrued leave while he is employed under Department B—in such cases 
it is apparent that the work under Department B will be burdened with the 
cost of 150 days’ leave (approximately 5 months at $300 per month, or $1,500) 
which is an appropriate charge to the work the employee performed while 
he was employed under Department A. 

Your decision is therefore requested on the following question: When an 
employee is transferred from one department to another, may a sum sufficient 
to cover the accrued leave to his credit be transferred between the appropria- 
tions of the departments involved, provided an advance agreement has been 
made to that effect? 


A salary of an employee while on leave is payable from the current 
appropriation otherwise available for his compensation when work- 
ing. The fact that the right to such leave may have accrued in 
some other branch of the service does not authorize augmenting the 
available appropriation by a transfer of funds from the branch of 
the service in which he was formerly employed. Your question is 
accordingly answered in the negative. 


(A-85927) 


COMPENSATION—DOUBLE—FEDERAL LAND BANK APPRAISERS 


Funds used to pay Federal land bank appraisers—Federal positions the com- 
pensation of which is fixed by, and payable under, orders of the Farm 
Credit Administration—have the status of appropriated funds within the 
meaning of the dual compensation prohibition statutes. 


Acting Comptroller General Elliott to the President, United States Civil Serv- 
ice Commission, June 29, 1937: 


With further reference to my letter of June 19, 1937, A-85927, 
regarding the dual employment of Harold H. Henry, by the Na- 
tional Resources Board and by the Federal Land Bank of Spokane, 
Wash., over the period October 11 to 24, 1934, inclusive, and for 
July 15, 1935 (your file no. SRR: ELT:SG, R-404513), you are 
advised that upon further investigation it has been ascertained that 
Mr. Henry’s status in respect of his employment with the Federal 
land bank was not that of an employee of the bank—the basis on 
which the decision of May 20, 1937, to you, was rendered—but that of 
a bank appraiser, a Federal position (15 Comp. Gen. 184), the com- 
pensation of which is fixed by the Farm Credit Administration and 
is payable under orders of the Farm Credit Administration. 12 
U. S. C. 658. Such orders are tantamount to assessments and, 
therefore, the funds used to pay the compensation are to be regarded 
as having the status of appropriated funds within the purview of the 
dual compensation statutes. See 3 Comp. Gen. 190. 

The record shows that over the involved period Mr. Henry re- 
ceived $88.98 from the Federal Land Bank and $127.10 from the 
National Resources Committee. 

In the absence of an election by the employee, it is presumed, 
therefore, that he would elect to retain the compensation under the 
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position which would give him the greater sum. 8 Comp. Gen. 261, 
264. Accordingly, the former employee in this instance is indebted 
to the United States in the sum of $88.98, in view of which the 
amount in the retirement fund to the credit of the former employee, 
reported to be $65.50, would be properly for application against his 
indebtedness. 

Therefore, if payment has not already been made, the proper dis- 
bursing authority should be instructed to draw a check for the 
amount to the credit of Mr. Henry in the retirement fund in favor 
of the Governor, Farm Credit Administration, for transmission by 
said officer to the bank, as requested in letter of February 13, 1937, 
to you, from the Assistant Comptroller, Farm Credit Administra- 
tion. However, if payment has already been made to Mr. Henry, 
demand should be made upon him for refund of the involved amount, 
and, if unsuccessful in your efforts to effect recovery, the matter 
should be submitted here for institution of collection proceedings in 
the usual manner. 


(A-86278) 


CONTRACTS—DISCOUNTS—VOLUNTARY—ACCEPTANCE AND 
DISPOSITION 


Discounts or refunds voluntarily made by a Government contractor should be 
accepted and deposited in the Treasury as miscellaneous receipts. 


Acting Comptroller General Elliott to the Secretary of Labor, June 29, 1937: 
There has been received a letter dated June 16, 1937, from the 


Chief of Division of Publications and Supplies, Department of 
Labor, as follows: 
Referring to, and supplementing letter of May 13, 1937, you are advised that 


since that date this office is in receipt of the following additional checks from 
the International Business Machines Corporation: 


Cees reese ee en ee se $110. 39 
I al ceria cieremasbiemrochenpisicpranesgeaptggnenl 44.16 
sen direntagasertemnigtabeseperageepenhinsnaenyanes 4, 785. 41 
epeis: Beer 4 te OUT Ee ee LS 66. 23 
I ET (AMR RUN hoa sere cpeeeiclenen whoergmeetaspnieetiaihed 66. 23 

5, 072. 42 
Check #3439 (mentioned in previous letter) _.._.__-___._.----_---__--__ 402. 92 

$5, 475. 34 


As stated in letter of May 13, 1937, the records of this office indicate that 
during the fiscal year 1935 this Department placed orders for tabulating cards 
aggregating 23,042,000. We have been informally advised that the computation 
is figured on the basis of the number of cards invoiced by the contractor dur- 
ing that period, ‘rather than on the orders placed. This would appear to ac- 
count for the difference between the amount received, $5,475.34 and the amount 
of discount allowed on the basis of 23,042,000 cards ordered at the refund rate 
of 25¢ per 1,000, which would figure $5,760.50. 

In all probability several orders placed late in the calendar year were not 
filled during that period and consequently were not invoiced until a later date, 
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It is the understanding of this office that the above company discontinued the 
refund on the basis of quantity, effective November 16, 1936, and from that 
date to January 4, 1937, a flat discount of 10¢ per 1,000 cards was applicable. 
On January 4, 1937, all refunds were discontinued and the listed prices of 
ecards reduced. 

In view of the above, your opinion would be appreciated as to the proper pro- 
cedure to be adopted relative to disposition of the checks referred to above, 
and whether they would be acceptable as a voluntary discount. 

From the facts as reported, it would appear that the discount was 
voluntarily given by the International Business Machines Corpora- 
tion on deliveries made during the calendar year 1935. There ap- 
pears no legal objection to the acceptance of such voluntary discounts 
or refunds. Accordingly, the checks should be accepted and the 
amounts thereof deposited for covering into the Treasury of the 
United States as miscellaneous receipts. As to the procedure to be 
followed, see General Regulations No. 87 of June 25, 1936, 15 Comp. 
Gen. 1159. 
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APPENDIX 


REVISION OF STANDARD PAY-ROLL FORMS 


[General Regulations No. 34—Supplement No. 8] 


May 19, 1937. 


1. In order to provide a uniform certificate on the standard pay-roll voucher 
forms heretofore prescribed in General Regulations No. 34 and supplements 
thereto, to provide spaces for showing therein the accounting classification as to 
the appropriation, limitation, or project accounts chargeable, as well as other 
administrative accounting data, and to make such other revisions of the forms as 
now appear desirable, the following revised standard forms of pay roll for personal 
services are hereby prescribed atid published for use by all Gacoranean depart- 


ments, establishments, and agencies, excepting those for whom special pay-roll 
forms are approved: 


PAY ROLL FOR PERSONAL SERVICES (EMPLOYEES ON ANNUAL-SALARY BASIS) 


Form No. 1013—Revised, Pay Roll With Statement, Administrative Certificate, 
Ete. (original). 

Form No. 1013a—Revised, Pay Roll Continuation Sheet (original). 

Form No. 1013b—Revised, Pay Roll With Statement, Etc. (memorandum). 

Form No. 1013c—Revised, Pay Roll Continuation Sheet (memorandum). 

Form No. 1013d—Revised, Pay Roll (Short Form) With Statement, Administra- 
tive Certificate, Etc. (original). 

a ‘epiione cae ‘ay Roll (Short Form) With Statement, Etc. (memo- 
randum). 


PAY ROLL FOR PERSONAL SERVICES (EMPLOYEES ON PER-HOUR, DAY, WEEK, MONTH, 
OR PIECEWORK BASIS) 


Form No. 1072—Revised, Pay Roll—Industrial—With Signature Column, 
Certificate, Etc. (original). 

Form No. 1072a—Revised, Pay Roll—Industrial—Continuation Sheet (original). 

Form No. 1072b—Revised, Pay Roll—Industrial—With Signature Column 
(memorandum). 

Form No. 1072c—Revised, Pay Roll—Industrial—Continuation Sheet (mem- 
orandum). 

Form No. 1072d—Revised, Pay Roll—Industrial (Short Form)—With Signature 
Column, Certificate, Etc. (original). 

Form No. 1072e—Revised, Pay Roll—Industrial (Short Form) (memorandum). 

Form No. 1073—Revised, Pay Roll—Industrial—With Combined ‘‘Remarks”’ 
and Check or Receipt Number Column, Certificate, Ete. (original). 

Form No. 1073a—Revised, Pay Roll—Industrial—Continuation Sheet (original). 

Form No. 1073b—Revised, Pay Roll—Industrial—With Combined ‘‘Remarks” 
and Check or Receipt Column (memorandum). 

rian 0 1073c—Revised, Pay Roll—Industrial—Continuation Sheet (memo- 
randum). 

Form No. 1074—Revised, Pay Roll—Miscellaneous—With Check or Receipt 
Column, Certificate, Etc. (original,. 

Form No. 1074a—Revised, Pay Roll—Miscellaneous—With Check or Receipt 
Column, Continuation Sheet (original). - 

Form No. 1074b—Revised, Pay Roll—Miscellaneous—With Check or Receipt 
Column (memorandum). 

Form No. 1074c—Revised, Pay Roll—Miscellaneous—With Check or Receipt 
Column, Continuation Sheet (memorandum). 

Form No. 1074d—Revised, Pay Roll—Miscellaneous (Short Form)—With Check 
or Receipt Column, Certificate, Etc. (original). 

Form No. 1074e—Revised, Pay Roll—Miscellaneous (Short Form)—With Check 
or Receipt Number Column (memorandum). 1% 
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2. The revised uniform accounting classification block which will be filled in by 
the administrative office provides for indicating on one line in the column headed 
“Appro _ egm limitation, or project symbol’’, the appropriation symbol and the 
suffix of the limitation or project symbol, if ‘any, involved. If more than one 
limitation or project is involved, additional lines will be used for each such limita- 
tion or project. The amounts chargeable to the limitation or project will be 
inserted in the column headed “Limitation or project amount’’, on the same line as 
the symbol, while the appropriation title and amount chargeable to such appropria- 
tion will be listed in the columns headed “‘Appropriation title’ and ‘“Appropria- 
tion amount”, respectively. The lower portion of the accounting classification 
block will be used by the administrative office for indicating the allotment, cost, 
and objective classification accounts and the amounts chargeable thereto. 

; s The administrative certificate on the pay rolls has been amended to read as 
ollows: 

“Pursuant to authority vested in me I certify that the within pay roll, in — 
pages, is correct; that it appears from the records of my office that the persons 
named thereon were lawfully appointed; that each has performed, under my 
supervision, the services indicated by the respective, proper official designation or 
occupation during the period mentioned, except as otherwise indicated in the 
column of “Remarks’’; that payment therefor has not previously been made; 
that no person whose name appears on the within pay roll is being paid for any 
period of absence in excess of that allowed by law, or is receiving double compen- 
sation prohibited by law, or will be otherwise paid for the same services; that 
deductions have been made from the compensation of all employees against 
whom charges have accrued during the period of the pay roll; and that the deter- 
mined reasonable value of allowances furnished in kind is stated in every case.” 

4. The supply of standard pay-roll forms carried in stock at the Government 
Printing Office will be replenished only by the printing of the forms as herein 
revised. In the meantime requisitions for pay-roll forms will be filled from the 
ae stock on hand until such supply is exhausted, after which the Public 

rinter will fill all requisitions with the revised forms. 




































R. E.uiort, 
Acting Comptroller General We : United States. 


STANDARD FORM—REQUISITION FOR FUNDS 
{General Regulations No, 43—Supplement No. 3] 


DeceMBER 9, 1936. 
Effective January 1, 1937, General Regulations No. 43 is amended by the addi- 
tion of the following paragraph: 
14 (a) Form 1027, ——_ for Disbursing Funds, will be transmitted to the 
General Accounting Office in duplicate. 
R. N. Exuiort, 
Acting Comptroller General of the United States. 





REVISION OF STANDARD FORM NO. 1034, PUBLIC VOUCHER FOR 
PURCHASES AND SERVICES OTHER THAN PERSONAL, AND STAND- 
ARD FORM NO. 1035, CONTINUATION SHEET THERETO 


[General Regulations No. 51—Supplement No. 7] 






June 8, 1937. 

1. In order to provide spaces for showing administrative accounting data and 
to make such other changes as now appear desirable, the following revised stand- 
ard forms are hereby prescribed and published for general use by all Government 
departments, independent establishments, and agencies: 


Form No. 1034.—Revised, Public Voucher for Purchases, and Services Other 
Than Personal (original). 

Form No. 1034a—-Revised, Public Voucher for Purchases, and Services Other 
Than Personal (memorandum). 

Form No. 1035—Revised, Public Voucher for Purchases, and Services Other 
Than Personal—Continuation Sheet (original). 

Form No. 1035a—Revised, Public Voucher for Purchases, and Services Other 

Than Personal—Continuation Sheet (memorandum). 








~ 
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2. There has been inserted on forms Nos. 1034—Revised and 1034a—Revised 
a uniform accounting classification block, to be filled in by the administrative 
office, which provides for indicating on one line in the column headed ‘‘Appropri- 
ation, limitation, or project symbol’, the appropriation symbol and the suffix 
of the limitation or project symbol, if any, involved. If more than one limitation 
or project is involved, additional lines will be used for each such limitation or 
project. The amounts chargeable to the limitation or project will be inserted 
in the column headed ‘Limitation or project amount’’, on the same line as the 
symbol, while the appropriation title and amount chargeable to such appropria- 
tion will be listed in the columns headed ‘‘Appropriation title” and ‘‘Appropria- 
tion amount”, respectively. The lower portion of the accounting classification 
block will be used by the administrative office for indicating the allotment, cost, 
and objective classification accounts and the amounts chargeable thereto. 

3. The following additional changes have been made in forms Nos. 1034 and 
1034a. 

(a) Space has been provided in the upper right-hand corner in which to indi- 
cate the bureau voucher number. It is important that this blank be filled by the 
administrative office for the purpose of identifying the voucher in correspondence 
with the administrative office relative thereto before the voucher has been given 
a disbursing office number. 

(b) A General Accounting Office preaudit block has been provided for use when 
a@ voucher is audited prior to payment. 

(c) A blank is provided for the administrative office to indicate the date the 
invoice of the payee is received, in order that the Government may further avail 
itself of discounts offered by payees. 

(d) Spaces are provided to indicate certain shipping data, viz: (1) Points of 
origin and destination, (2) weight of the shipment, and (3) bill of lading number. 

(e) There has been added to the payee’s certificate a statement as to the do- 
mestic origin of supplies and materials covered by the voucher as required by the 
act of March 3, 1933, 47 Stat. 1520. A similar addition should be required in 
the payee’s certificate if placed on his invoice. 

(f) There has been added to the certificate of the administrative officer the 


phrase ‘‘Pursuant to authority vested in me.” (See sec. 4, Executive Order No. 


6166, dated June 10, 1933.) 

(g) On the reverse of the forms additional space is provided for making the 
explanation called for under item 5 of the ‘‘Method of or absence of advertising.” 

4. Additional space has been provided on Form No. 1035—Revised and on 
Form No. 1035a—Revised by reducing the heading thereof. These forms 
(1035—-Revised and 1035a—Revised) will be used when the space for description 
of articles or services on the principal or certificate sheet is not sufficient to con- 
tain the itemization of the payee’s bill or bills. Care should be taken to insert 
on each sheet of Form No. 1035—Revised the name of the department, bureau, 
or establishment concerned, together with the bureau voucher number. Where 
more than one sheet constitutes the voucher, all sheets must be securely fastened 
together and the total amount of all sheets summarized on the certificate sheet. 

5 (a) In order to enable the vendor who furnishes articles or services to the 
Government to identify the Treasury check received in payment with the account 
in his office and to eliminate correspondence relative thereto, the payee’s account 
number should be inserted in the space provided therefor on Standard Form 
No. 1034—Revised (1) by the vendor when he prepares Standard Form No. 
1034—Revised, or (2) by the administrative office when completing the voucher 
(if the information is available on the payee's invoice or bill). 

(b) The disbursing officer paying the voucher will insert on the check drawn in 
payment in the space entitled “Object for which drawn” the payee’s account 
number, or, in the absence of the payee’s account number if the voucher covers 
a payment under a contract, the contract number. 

6. The procedure for the use of the revised standard forms herein prescribed 
will be the same as prescribed for forms Nos. 1034, 1034a, 1035, and 1035a, in 
General Regulations No. 51 and supplements thereto except as modified herein. 

7. The mere, of standard forms Nos. 1034, 1034a, 1035, and 1035a now carried 
in stock at the Government Printing Office will be replenished only by the printing 
of the forms as herein revised. In the meantime requisitions for purchase voucher 
forms (1034, 1034a, 1035, and 1035a) will be filled from the present stock on hand 
until such supply is exhausted, after which the Public Printer will fill all requisi- 
tions with the revised forms as herein prescribed. 

R. N. Etuiort, 


Acting Comptroller General of the United States. 
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RECEIPT AND APPROPRIATION SYMBOLS 
[General Regulations No. 84—Supplement No. 1] 





Aveust 3, 1936. 


(Relates to changes in Digest of Symbols issued pursuant to General Regula- 
tions No. 84, dated June 15, 1936.) 


* * * * *” * * 


While it is intended that such changes shall be effective as of July 1, 1936, 
vouchers and other documents heretofore submitted or which within a reasonable 
time hereafter are received by this office bearing symbols and titles previously 
prescribed will be accepted and the necessary changes in symbol numbers will be 
made here. 

In reporting transactions under appropriations for the fiscal year 1934 and prior 
fiscal years, the symbols prescribed pursuant to General Regulations No. 44 will 
be used where new symbols have not been prescribed in the digest issued pursuant 
to General Regulations No. 84. 

Supplements prescribing symbols for National Industrial Recovery and Public 
Works Administration funds and for working funds which were established prior 
to July 1, 1936, and which are available for expenditure, are now being compiled 
and will be distributed promptly when completed. Pending the issuance of such 
supplements, symbols heretofore assigned for the funds named will continue to 

used. 

Additional supplements will be issued from time to time to advise regarding new 
symbols. 

R. N. Exxtort, 
Acting Comptroller General of the United States. 


RECEIPT AND APPROPRIATION SYMBOLS 
[General Regulations No. 84—Supplement No. 2] 


Avaust 26, 1936. 


(Relates to changes in and additions to Digest of Symbols issued pursuant to 
General Regulations No. 84, dated June 15, 1936.) 


RECEIPT AND APPROPRIATION SYMBOLS 
[General Regulations No. 84—Supplement No. 3] 


; DecemBer 31, 1936. 
(Relates to symbols and titles covering all appropriation and receipt accounts 
eetees prior to Dec. 15, 1936, pursuant to General Regulations No. 84, dated 
une 15, 1936, and for use in lieu of the Digest of Symbols and Titles, and Supple- 
ments thereto, heretofore issued.) 


U. S. GOVERNMENT TAX EXEMPTION CERTIFICATE 


[General Regulations No. 86— Revised] 
June 11, 1937. 

General Regulations No. 86, dated June 19, 1936, are revised as follows: 

1. Certain States, municipalities, and local authorities have imposed a sales 
tax on sundry commodities from the payment of which the United States is exempt, 
and the Revenue Act of 1932, as amended, imposing an excise tax on manufac- 
turers, producers, and importers, provides for the exemption from the payment of 
such tax when the merchandise is sold direct to the United States Government, 
and for the adjustment or refund of such tax to the manufacturers, producers, or 
importers in those cases where the merchandise on which the tax was paid by said 
manufacturers, producers, or importers is resold for the exclusive use of the United 
States Government, exclusive of the Federal tax. 
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2. The following standard forms are hereby approved for general use by all 
departments, establishments, and agencies of the United States Government in 
the purchase of such commodities and merchandise for the exclusive use of the 
United States Government: 


No. 1094—Revised, U. S. Government Tax Exemption Certificate. 

No. 1094a—Revised, Cover of U. S. Government Tax Exemption Certificate 
Book (front, outside, and inside; back, outside). 

No. 1094b, Tabulation Sheet (insert). 


No. 1094c, U. 8S. Government Tax Exemption Identification Card. t 

The above forms will be used in lieu of Standard Form No. 44—Revised, Ex- 
emption of U. 8. Government from State or Local Tax, Standard Form No. 45, 
U. 5. Government Motor Fuels Tax Exemption Identification Card, and Standard 
Form No. 1066—Revised, U. 8. Government Motor Fuels Tax Exemption Re- 
ceipt, heretofore approved, and in lieu of all other forms now used by any depart- 
ment, establishment, or agency of the Government for tax exemption purposes 
whether heretofore approved by this office or not. 

3. Changes have been made in Standard Form No. 1094, U. S. Government 
Tax Exemption Certificate, in order that the department, establishment, or 
agency issuing the certificate and the vendor may be readily identified, for which 
provision is made for overprinting or otherwise entering the name of the depart- 
ment, establishment, or agency concerned, and for indicating the address of the 
vendor at the delivery point of the merchandise ete weep respectively. This 
information is primarily for use of State and local taxing authorities and makes 
available to them information upon which to determine the identity of the pur- 
chasing office and the vendor claiming exemption, refund, or adjustment of his 
taxes, and is also for administrative use in connection with claims filed with the 
taxing authorities for refund of taxes improperly imposed. 

Space has been provided in which to indicate the license number or other 
identifying number, name, or symbol of the motor vehicle into the fuel tank or 
crankcase of which motor fuel or lubricating dil is delivered. Also the lower blocks 
have been arranged to show their use by vendors and administrative offices when 
the tax is included in the purchase price. 

4. Standard Form No. 1094—Revised: 

A. Will be used when a State or local sales tax attaches at the time of sale to 
the consumer and 


(1) The vendor sells at a price exclusive of such tax, in which case the form 
will be for use by the vendor in claiming exemption from payment of the 
tax to the taxing authority; 

(2) The vendor refuses te sell at a price exclusive of such tax, in which case 
the form will be used by the United States Government as the basis for billing 
the taxing authority for refund of the taxes paid. 

B. May be used when it has been definitely established at time of purchase that 
the price paid is exclusive of the Federal tax imposed by the Revenue Act of 1932, 
as amended, in which case it will be for use by the seller as evidencing the sale 
to the United States Government of the merchandise and in the quantity stated. 

C. May be used where purchases are made under contract providing for de- 
liveries extending over a period of time, in which case a certificate may be issued 
by the office purchasing, and given to the contractor to support invoices covering 
actual deliveries to the United States Government of the commodity and in the 
quantity stated. 

5. When a certificate is issued under the conditions described in paragraph 
4A @) above, the serial number of the certificate will be shown on the payment 
voucher. 

6. If the merchandise purchased is subject only to the Federal tax and such tax 
is included in the price paid, Standard Form No. 1094—Revised should not be 
used, nor should it be used by Federal officials or employees (a) for items of sub- 


sistence expense when a per diem in lieu of subsistence is granted, (b) when using- 


their personally owned motor vehicles for which a mileage allowance is authorized, 
or (c) by individuals in official travel status, unless payment is actually made at 
the time of purchase. 

7. A separate certificate for each kind of tax (Federal, State, local, etc.) involved 
will be prepared under the conditions described in paragraph 4 above. In the 
issuance of these certificates care must be exercised by the purchaser to fill in the 
block provided for showing on each certificate the separate amounts of the taxes 
involved so that the certificates may be used only for the purpose intended. The 
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purchaser will, in addition to his signature and title, insert on the lines provided 
therefor his identification-card number and the license-plate number or other offi- 
cial vehicle designation of the motor vehicle to which motor fuel and/or lubricat- 
ing oil is being delivered as required by paragraph 3, supra. 

8. When Standard Form No. 1094—Revised, executed under the conditions 
in 4A (2), above, is received in the administrative office, there will be noted on the 
form the bureau or office number of the payment voucher, and the administrative 
office will bill the State or local taxing agency for refund of the taxes paid. The 
amount(s) collected will be transmitted to the disbursing officer for credit to the 
appropriation(s) from which the vouchers were paid, or to miscellaneous receipts 
acoount, “‘4326—Refund, State, and Local Taxes”, if the appropriation cannot be 
readily identified. In the event the administrative office fails to secure refund 
of the amount of taxes paid, it will transmit promptly to the General Accounting 
Office the said tax exemption certificates, if available, together with all corre- 
spondence with the taxing agency, relating thereto, and information as to the dis- 
bursing officer’s voucher number on which payment for the merchandise was made, 
for use by the General Accounting Office in effecting collection thereof as required 
aa seetiens 236, Revised Statutes, as amended by the Budget and Accounting Act, 

9. In order to secure exemption from a tax in the purchase of merchandise for 
the exclusive use of the United States Government, the purchaser should be prop- 
erly identified by means of Standard Form No. 1094c, U. S. Government Tax 
Exemption Identification Card. The ecards will be 4% by 24 inches in size and 
serially numbered, as provided in paragraph 10, infra. 

10. Form 1094—Revised, U. 8. Government Tax Exemption Certificate, pre- 
scribed herein, will be 8 by 3% inches in size, bound in books of 25 certificates each, 
with a carbon paper insert for use when more than one certifiate is required, and 
will be serially numbered. The serial numbers of standard forms 1094—Revised 
and 1094c will be preceded by the identifying symbol letter(s) of the branch of the 
service using the form, such symbol letter(s) to be the same as those prescribed for 
transportation requests in accordance with General Regulations No. 46 and sup- 
plements thereto. Any Government organization not having had assigned a 
transportation request symbol will request the General Accounting Office to assign 
to it an appropriate symbol for use in the serial numbering of its standard forms 
1094—Revised and 1094c. 

11. The standard forms, numbered 1094—Revised, 1094a—Revised, 1094b, and 
1094¢, will be printed only at the Bureau of Engraving and Printing, and requisi- 
tion for the number of books of U. 8. Government tax exemption certificates and 
U. 8S. Government tax exemption identification cards to meet the needs of their 
organizations should be addressed by each department, establishment, and agency 
of the Government to the Secretary of the Treasury, Division of Printing. A com- 
plete record of all books of U. 8. Government tax exemption certificates and U. 8S. 
Government tax exemption identification cards issued to each department, estab- 
lishment, and agency of the Government will be maintained in the Treasury De- 
partment, and each department, establishment, and agency will make semiannual 
returns (September 30 and March 31) to the Treasury Department, Division of 
Printing, showing the balance of U. 8. Government tax exemption certificate 
books and U. S. Government tax exemption identification cards on hand at the 
beginning of the period, if any, the number of each received during the period, the 
number of each issued during the period, and the balance on hand at the end of 
the period. s . 

12. Authority is granted to print on Standard Form No. 1094—Revised, U. 8. 
Government Tax Exemption Certificate, and on the cover of the U. 8S. Government 
Tax Exemption Certificate book, Standard Form No. 1094a—Revised, where 
economical and advantageous to do so, upon requisition therefor, the name of the 
department, establishment, or agency. Any deviations from the approved 
standard forms Nos. 1094—Revised, 1094a—Revised, 1094b, or 1094c, which are 
for any reason regarded as necessary, should be submitted to this office for approval 
before printing. 

13. Authority is granted to use the stock of Standard Form No. 1094 on hand 
in the —— apres ener and agencies of the Government and in the 

ugraving and Printing. 
Rares Fane , . R. N. Extrort, 
Acting Comptroller General of the United States. 
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Acceptance—contingent—where award 
contingent on enactment of appropria- 
tion bill is unqualifiedly confirmed by 
contractor, although not made within 
time specified in bid, contractor is not 
excused from performance because of 
failure to give notice of such enactment .. 


See, also, Advertising, bids, rejection. 
Alternate: 

Where bids are requested f. 0. b. con- 
tractor’s plant, award should not be 
made on f. o. b. destination basis, 
although more favorable to the Gov- 
ernment, but bids should be solicited 
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ABSENCES: Page | ADVERTISING—Continued. Page 
See Leaves of absence. Bids—Continued. 
ACCOUNTS: Acceptance of other than lowest: 
Receipt: Bidder’s qualifications: 
Symbols: A low bid may not be rejected because 
Changes—Gen. Reg. 84, Supp. 1........ 1130 the bidder “‘is not fully organized as 
- Changes and additions—Gen. Reg. 84, a union shop”’, nor may there be dis- 
I Tics niitiln acnbictpeeieaadune 1130 crimination between open and 
Substitution for prior issues—Gen. Reg. closed shop bidders...........-.-..- 1113 
84, Supp. 3.....---------------------- 1130 Otherwise acceptable low bid may be 
Soldiers’ Home, United States—audit pro- disregarded in making award where 
cedure—funds appropriated by Permanent bidder previously has been awarded 
Appropriation Repeal Act, 1934, out of Government contracts requiring 
trust fund ‘Soldiers’ Home, Permanent practically all of its financial re- 
Fund” subject, in audit of administrative sources and there is no objection by 
expenditures, to provisions of general bidder, but where difference be- 
statutory law unless expressly excepted... 650 tween bid disregarded and next 
ADJUSTED COMPENSATION: higher bid is considerable, there 
See Veterans’ Administration. should be administratively con- 
ADMINISTRATORS: sidered whether there should be re- 
See Decedents, estates of, administration. jection and readvertisement, or 
ADVERTISING: award to next higher bidder___..... 986 
ees Failure to furnish bond—habitual failure 
- to h 
Open or closed shops—a low bid may not in eee eee 
be rejected because the bidder “is not tions, may not be disregarded in mak- 
fully organized as a union shop”, nor ing award, notwithstanding failure in 
may there be discrimination between a particular case may be treated as an 
open and closed shop bidders... ..... 1118 informality where due to lack of time 
Prior award financial exhaustion—other- or otherwise, not involving lack of 
wise acceptable low bid may be dis- financial standing.................. 493 
regarded in making award where bid- er 
der previously has been awarded Gov- Service needs—such acceptance involv- 
ernment contracts requiring practi- ing only slight difference in cost, in 
cally all of its fi al resources and connection with purchase of automo- 
bile for use with trailer attached, on 
there to no chjestion by bidder, but basis of insufficient horse power of auto- 
~—_ a wee Badnrad mobile of low bidder, authorized, in 
able, there should be administratively ool eae vee = 
— ration tm ne ” of vehicle of higher bidder............ 805 
award to next higher bidder_........- 986 Superiority alleged—where automobile 
Protest of award—stipulation in adver- offered by low bidder meets specifica- 
tisement for bids to aid in determining tions and Government needs, award to 
qualifications of bidders, is in protec- another bidder on basis of negligible 
tion of United States, and may not be difference in bid price and alleged 
made basis for protest of proposed superior value is unauthorized, par- 
award to lowest bidder not specifically ticularly where superiority alleged is 
so qualified where there has been a based upon matters of doubtful value 
bona fide administrative determina- to the Government without consider- 
tion of qualification otherwise.......- 708 ation of possible offsetting dis- 
Bids: SE ntl citcdocesncntenneduagen 991 
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ADVERTISIN G—Continued. 


Bids—Continued. 
Alternate—Continued. 
f. o. b. destination, as well as f. o. b. 
factory basis. 10 Comp. Gen. 402 


Where bids are solicited f. 0. b. factory, 
award should not be made f. o. b. des- 
tination, although more favorable to 
the Government, procedure in such 
case being readvertisement on f. o. b. 
destination, as well as f. o. b. factory 


Evaluation: 

Federal excise tax inclusion—where bids 
are submitted by two manufacturers, 
one including, other excluding, Fed- 
eral excise tax, but both stating exact 
amount of tax involved, bid evalua- 
tion is authorized, there being no nego- 
tiation necessary with bidders to 
determine tax amount and conse- 
quently no basis for complaint. 15 
Comp. Gen. 1030, distinguished 

F. o. b. deliveries: 

Advertised specifications for furnish- 
ing cement properly may require 
bids f. 0. b. Government destina- 
tion, as well as f. o. b. point of bid- 
der’s selection and where quotations 
are submitted on basis of shipment 
on Government bill of lading with 
freight charge to be deducted from 
price bid, that bid is for acceptance 
which will result in lowest net 
charge against public moneys. 

Advertised specifications should re- 
quire bids f{. o. b. Government des- 
tination and f. o. b. point of bidder’s 
selection so that the Government 
may accept bid which will result in 
lowest net charge against public 
moneys, and a bid is not objection- 
able because price f. 0. b. point of 
origin is for determination by de- 
ducting from quoted f. o. b. destina- 
tion price transportation cost on 
Government bill of lading from bid- 
der’s shipping point to Government 
I o wrinetordconnnteqrees oe 

Offer to meet lowest bid price—Interpre- 
tation of bidder’s freight equalization 
offer as one offering to meet price of 
lowest bidder, and award on that basis, 
is not only erroneous but also de- 
structive of the competition required 


Advertised specifications should permit 
low bidder, f. o. b. shipping point, to 
equalize land-grant rates in event 
there should be for acceptance a higher 
bid, f. o. b. shipping point, which 
would otherwise result in lower aggre- 
gate cost at Government destination, 
where weight of shipment exceeds 100 
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Page | ADVERTISING—Continued. 


Bids—Continued. 

Freight equalization—Con tinued. 
pounds, but equalization of lowest 
net rate to Government when such 
rate does not involve land-grant de- 
duction is primarily for administrative 


Ambiguous offers—where bidder's offer 
is ambiguous, a contract awarded on 
basis of that interpretation most 
favorable to the Government is proper, 
particularly where applicable speci- 
fication provision supports adminis- 
trative interpretation, and contractor 
accepts award ‘‘on the basis of our 
quotation” 

Informalities: 

Bonds, bid—furnishing of guaranty 
bond with a bid, in lieu of certified 
check or U. 8. bonds may be waived 
as an informality where in interest of 


Samples—low bid should not be rejected 
because of failure to furnish something 
required but which does not affect in 
any way price, quality, etc., including 


Interpretation—ambiguous freight equali- 
zation offers—award on basis of inter- 
pretation most favorable to the Govern- 
ment is proper, particularly where ap- 
plicable specification provision supports 
administrative interpretation, and con- 
tractor accepts award ‘‘on the basis of our 
quotation”’ 7 

Mistakes. See Contracts, mistakes, bids. 

Particular make: 

Contract awarded on specifications call- 
ing for a proprietary product manu- 
factured and sold by only one concern 
unauthorized in absence of showing 
that no other materials could meet 
Government needs 

Proprietary articles. See Advertising, 
proprietary articles. 

Qualified: 

Deletion of specification marketing pro- 
visions—elimination by bidder of 
specification provision for purchase of 
dairy products requiring compliance 
with applicable Federal marketing 
agreements and licenses in effect at 
opening of bids, being immaterial 
where none such in effect at that date, 
rejection of bid is not justified 

Labor, etc., stipulations: 

Any bid avoiding compliance with 
Walsh-Healey Act requirements is 
subject to rejection 

Bid by automobile dealer, f. 0. b. 
manufacturer’s shipping point, ex- 
ceeding $10,000 in amount, which by 
qualification undertakes to avoid 
compliance on part of manufacturer 
with labor, etc., requirements of 
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Walsh-Healey Act, is subject to re- 
jection where awards are in excess of 
$10,000, but not otherwise 
Regulation issued by Secretary of 
Labor, under Walsh-Healey Act, 
authority, requiring contractors to 
maintain records of employment, 
etc., is by implication authorized by 
said statute, and a bid which under- 
takes to avoid compliance therewith 
is subject to rejection 
Where bidder qualifies bid as to labor 
stipulations, etc., of Walsh-Healey 
Act by insertion of exception as to 
“assuming responsibility compli- 
ance to law by subcontractors’’, the 
bidder apparently regarding as his 
subcontractor the manufacturer of 
product offered for delivery from 
place where manufacturer’s plant is 
located, and manufacturer is not 
subcontractor of bidder, but bidder 
is dealer or distributing agent of 
manufacturer, bid is for rejection as 
being an avoidance of requirements 
of said act, such dealer being, under 
regulations, an agent for an undis- 
closed principal, the manufacturer-.. 
Where, in purchase of tractor equip- 
ment involving aggregate value in 
excess of $10,000, award is made on 
several items to bidders who quoted 
on only a portion of items involving 
aggregate of less than $10,000, there 
is no objection to award of other 
items aggregating substantially less 
than $10,000 to another bidder—low 
in price as to these items—who ex- 
cepted to Walsh-Healey Act speci- 
fication provisions, notwithstanding 
said bid in aggregate exceeded 
$10,000, if administratively found 
that prices bid are reasonable, there 
not being in such case any induce- 
ment upon readvertisement for 
other bidders to offer more favorable 
prices in order to come within ex- 
ception limit of said act. 16 Comp. 
Gen. 583, distinguished 
Processing taxes—where, under speci- 
fications containing a provision that 
prices bid include any Federal tax 
heretofore imposed applicable to 
material involved, a bid, bearing a 
qualifying rider that prices were sub- 
ject to no adjustment because of such 
tax, is accepted, contractor is entitled 
to payment at full contract price not- 
withstanding it was a processor and 
paid no processing taxes during period 


Where contracting officer, under mistake 
as to contents of bid, awards contract 


to bidder whose bid contained a speci- 
fication qualification, there is no 
authority for open-market purchase of 
supplies involved against bidder’s ac- 
count, and readvertisement should be 
had if bids received are no longer 
available for acceptance, or if market 
conditions are now such that read- 
vertising may bring lower bids 


Rejection: 


Delivery price stipulations—advertising 
specifications should require bids 
f. o. b. Government destination and 
f. o. b. point of bidder’s selection so 
that the Government may accept that 
bid which will result in lowest net 
charge against public moneys, and a 
bid is not objectionable because price 
f. o. b. point of origin is for determina- 
tion by deducting from quoted f. o. b. 
destination price transportation cost 
on Government bill of lading from 
bidder’s shipping point to Govern- 
ment destination 

Dual compensation prohibition—em- 
ployment by one Federal agency on 
contract fee basis of person serving 
under another Government agency 
in part-time position on a per annum 
pay basis not prohibited by dual com- 
pensation statutes, notwithstanding 
combined compensation of two em- 
ployments exceeds $2,000, or either of 
them exceeds $2,500 per annum, and 
low bid for such contract services on a 
fee basis may not be rejected because 
of such other part-time employment. 
15 Comp. Gen. 751; id. 828, amplified... 

Federal tax deletions—qualification or 
deletion of a specification provision to 
the effect that prices bid should in- 
clude any Federal tax applicable to 
supplies involved, subject to adjust- 
ment in case of legislative change in 
said tax, does not require rejection of 
bids and award to other than lowest 
bidder, particularly where reported 
qualifications were not qualifications 
in fact, and where provisions deleted 
or qualified were primarily for pro- 
tection of contractor, and advisability 
of their insertion questionable, there 
being no Federal tax applicable at 
time to supplies involved 

Minimum specifications should not be 
used except for purpose of indicating to 
bidders general class or type—not 
identity—of equipment desired, and, 
where used, reasonable deficiency in 
equipment offered does not justify 
rejection unless such specifications re- 
flect a particular Government need. -. 

Where low bid is rejected because of defi- 
ciency in tractor weight and drawbar 








1136 


ADVERTISING—C ontinued. 
Bids—Continued. 

Rejection—Continued. 
pull as required by specifications, al- 
though deficiency was not unreason- 
able, and equipment offered was ad- 
ministratively considered adequate, 
bids received upon specifications in- 
creasing these requirements to admit 
competition, at higher prices and in a 
field beyond Government needs, after 
an intermediate protested advertise- 
ment in which requirements were re- 
duced below those oi original low vid- 
der, should be rejected, and readver- 
tisement had, setting forth actual 
needs with acceptance of bid most 
advantageous..................-...-.- 

See also, Advertising, bids, acceptance of 

other than lowest. 

Required—sales of milk products of Bu- 
reau of Dairy Industry_.............. 

Tie—awards by lot. See Contracts, 
awards, tie bids, by lot. 

Character of—telegraphic invitations to bid 
necessitatec by reason of confusing prior in- 
vitation, affording bidders only 48 hours for 
submission of bids, and sent only to four 
dealers submitting bids under prior in- 
vitation, resulting in only one bid, is not 
such advertising as contemplated by Sec. 
3709 R. 8. in absence of a public exigency--- 

Newspapers—space determination proce- 
dure—where orders specifically required 
that notices be set solid, basis for payment 
is the standard newspaper measure in 
determining number of lines to the inch— 
9 lines of 8-point type—and notices so 
leaded as to reduce the number of lines 
may be paid for only on basis of space 
required had notice been set on standard 
newspaper measurement basis............ 

Proprietary articles—spare parts—adver- 
tising required unless otherwise provided 
Woy GRIND i idl id. ded wisi ccccsnee 

Purchases or services without—payment 
unauthorized for split purchases made to 
avoid compliance with sec. 3709, R. S., 
where vouchers, and bids later obtained 
in effort to substantiate purchases, contain 
signatures not genuine, and misrepre- 
sentations of fact deliberately made with 
intent to mislead, notwithstanding the 
Government may have received benefits. . 

Samples. See Contracts, samples. 

Specifications. See Contracts, specifications. 


AGENTS: 


Authority—Government vs. private—dis- 
tinction is that private individuals are 
liable to extent of power they have ap- 
parently given, while the Government 
is liable only to extent of power it has 
actually given by law, and unauthorized 
acts of such agents can not estop the 
Government from asserting their in- 
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Bureau of Dairy Industry—milk products— 
sales—advertising required. .............. 
Cooperative work: 
Joint expenditures: 

Requirement in 16 Comp. Gen. 300, 
that Federal payments involving co- 
operative work should be on basis of 
vouchers in total amount of expendi- 
ture, amounts paid or payable by 
cooperating agency to be deducted 
with appropriate notation, is for 
application only to cooperative work 
involving expenditures partly pay- 
able from Federal and partly from 
cooperating agency funds............. 

Where by statute provision is made for 
cooperative work and sharing of ex- 
penses between Federal and other 
agencies, without provision for pay- 
ment from Federal funds with reim- 
bursement by other agencies, pay- 
ments from Federal funds should be 
on basis of vouchers certified in total 
amount, amounts paid or payable by 
cooperating agencies to be deducted 
thereon with appropriate notation -- 

Cotton Pool—sales—Government indemni- 
fication of private contractor—where, 
under contract with Cotton Producers’ 
Pool, providing for selling and otherwise 
servicing cotton covered by the contract, 
the sole compensation to be commission 
on cotton sold, payable upon receipt of 
proceeds by Cotton Pool, the contractor 
fails to make shipment under contract of 
sale with a mill operating under Southern 
Mills Rules, 1935, within time required 
by said rules, there is no authority to 
reimburse said contractor for amount 
assessed as penalty and increased costs of 
procurement of cotton elsewhere, the 
contract having been at risk of contractor 
who knew or should have known that 
_Sshipment within time allowed was highly 
Sie tenticneeetarcts <citimttibpone 

Forest Service—national park privilege, etc., 
collections—permits, sales agreements, or 
other contracts involving the collection of 
moneys for privileges granted, materials 
sold, or work done for, or in cooperation 
with, private parties in national forests, 
are contracts required to be filed in Gen- 
eral Accounting Office, original to be 
furnished except where licenses or permits 
require that they be given licensee or 
permittee, in which cases procedure 
should be as outlined in 16 Comp. Gen. 
Osiene <qninmmcnaitrecendieseancocpaestitonnne 


Travel orders—delegation of authority— 
not objectionable, and orders delegating 
said authority need not be filed in General 
Accounting Office in absence of circum- 
stances making necessary inquity as to 
authenticity of travel orders issued there- 
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AIRCRAFT: 


Seizures—Liquor Law Repeal and Enforce- 
ment Act, 1935. See Vehicles, seizures. 


ALASKA: 


Alaska Railroad—hospital services to former 
employee’s wife—disability compensation 
due United States Employees’ Com- 
pensation Commission beneficiary may 
be applied in liquidation of amount due 
Alaska Railroad hospital for hospital 
services furnished his wife..............--- 

Alaska Rural Rehabilitation Corporation— 
lease of premises to Federal agency— 
general rule that payment of rental by 
one Government agency for premises 
under control of another such agency is 
unauthorized, not for application to 
quarters occupied as post office in building 
owned by Alaska Rural Rehabilitation 
CORR. a1. c0cnstitineiniiaadinnp ence 

Federal-aid—social security—expenditure 
limitations—grants to a State or Territory 
under Social Security Act, 49 Stat. 620, 
become funds of particular State or Terri- 
tory, and, except for compliance with 
conditions under which grants are made, 
any expenditure for purpose for which 
granted is subject to laws and regulations 
applicable to local funds rather than 
Federal laws applicable to expenditures 
by Federal agencies..............-........ 

Indian schools and hospitals—miscellaneous 
revenues derived from schools conducted 
by Indian Service, may be deposited to 
credit of “Indian Moneys, Proceeds of 
Labor”, but revenues derived from 
hospitals of Indian Service in Alaska, un- 
less conducted as an activity of an Indian 
reservation, agency or school, are for 
depositing as miscellaneous receipts......-. 


ALIENS: 


Head taxes: 
Refunds: 

Amounts refunded as head tax to aliens 
by transportation company on de- 
parture from United States may not 
be paid to another transportation 
company claiming on basis of having 
paid tax upon aliens’ arrival, par- 
ticularly where aliens departed to 


Department of Labor Form 514, Head 
Tax Refund Certificate, being for 
issuance only in cases of aliens in 
transit and temporary visitors to 
United States, need not be furnished 
in connection with refunds of head 
tax in other classes of cases........... 

Payment may be made to transportation 
company in amount of head tax ac- 
knowledged by alien to have been 
refunded to him on departure from 
United States, where refund is made 
by same transportation line on which 
alien arrived, notwithstanding there 
is no statement on Head Tax Refund 
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Head taxes—Continued. 

Refunds—Continued. 
Certificate as to transportation com- 
pany from which refund was re- 


Receipt from alien required in support 
of every refund made to transpor- 
tation company on Head Tax Refund 
em is ess cdi reese ctidnasiincct 

Receipt from alien required in support 
of every refund made to transporta- 
tion company on Head Tax Refund 
Certificate regardless whether such 
company paid head tax in first in- 


Should not be made to transportation 
companies in cases where Head Tax 
Refund Certificate has been issued to 
aliens in transit and temporary 
visitors, except upon presentation of 
form properly executed _-............. 

Where Head Tax Refund Certificate 
has been lost by alien to whom issued, 
claims for refunds of said tax should 
be made by alien direct to immigra- 
tion authorities at port of entry, and 
no payments should be made to 
transportation companies in cases of 
transits and temporary visitors except 
upon presentation of such form prop- 
i Sn cdasnesntcveneswentdere 

Where Head Tax Refund Certificate 
has been lost by alien to whom issued, 
claims for refund should be made by 
said alien direct to immigration 
authorities at port of entry. .........-. 

Where refund is made by transportation 
company on Head Tax Refund Certifi- 
cate, and it is impracticable to secure 
alien’s receipt in space provided there- 
for, the canceled check or draft by 
which refund is made is acceptable evi- 
dence of receipt of refund by alien___. 

Where transportation company has in 
fact paid head tax required by statute 
without requiring alien to advance 
amount thereof, a statement from alien 
to that effect should be furnished in 
support of refund to transportation 


AMBULANCES: 


See Vehicles. 


ANTITRUST LAWS: 


Violations—bidders. See Advertising, bid- 
ders, combinations. 


420 | APPOINTMENTS: 


Emergency positions—salary limitations— 
provisions of Executive Order 7070, pro- 
hibiting salary increases upon transfer to 
positions paid from emergency funds, are 
applicable to appointments in emergency 
positions at increased salaries notwith- 
standing probational and made from Civil 
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APPOINTMENTS—Continued. 





Experts: 

Jurisdiction—When administrative office 
and Civil Service Commission cannot 
agree whether duties of position require 
services of an expert, the commission 
should prevail, but responsibility of se- 
lecting qualified personnel and fixing of 
salary rates where not governed by Class- 
ification Act, is that of administrative 


Procedure—Government agencies need not 
present each proposed appointment as 
expert, after initial approval by Civil 
Service Commission, to General Ac- 
counting Office for final approval, but it 
will be sufficient if notation as to Com- 
mission’s approval is placed on pay roll, 
subject to post audit in this respect. 16 
Comp. Gen. 250, amplified............. 

Temporary or permanent—term ‘‘expert’’ 
as used in legislation excepting such po- 
sitions and personnel from generally 
applicable appointment and salary limi- 
tations, has reference generally to posi- 
tions in a temporary consultant or ad- 
visory capacity but does not preclude em- 
ployment on a permanent basis in a 


Fraudulently obtained: 

Civil Service violations—disbursing offi- 
cer’s liability—where, because of mis- 
statement as to age, an employee's eligi- 
bility has been found by Civil Service 
Commission to be invalidated, the Gen- 
eral Accounting Office is required to with- 
hold credit in accounts for payments 
to said employee under appointment in 
question for any salary accruing after 
date of receipt of notice from Civil Service 
Commission of illegality and failure of 
administrative office to dismiss em- 


Compensation withholding—act, Feb. 24, 
1931—said act prohibiting such with- 
holding upon removal for cause applic- 
able only to legal appointments or those 
voidable only and not to appointments 
invalid in their inception because of 


Newly classified positions—rate in excess of 
grade minimum—where salary employee 
was receiving at time his position was clas- 
sified had been regularly fixed at a rate not 
inconsistent with Classification Act and 
attained by reason of extended efficient 
service and rate is one prescribed for grade 
to which position has been allocated, re- 
duction in salary to minimum of grade not 


Presidential—Emergency Relief Appropria- 
tion Act, 1935—having been expressly ex- 
cluded from provisions of sec. 1761, R. 8., 
compensation may be paid such recess ap- 
pointee, but appointment will terminate 
not later than end of next session of Senate, 
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and such recess appointment is not pre- 
cluded because of failure of Senate to act on 
prior appointment made while Senate was 


Reinstatements—military leave in excess of 


15 days—provisions of act May 12, 1917, 
regarding right of civilian Government 
employees who are members of Officers’ 
Reserve Corps to leave of absence ‘‘with- 
out loss of pay, time, or efficiency rating” 
when ordered to duty for periods not to 
exceed 15 days in any one calendar year 
with restoration to positions formerly held, 
has no application to voluntary active duty 
in time of peace under orders issued with 
their consent, and it is not obligatory to 
grant any form of leave other than 15 days’ 
military leave in such cases............... 


Without compensation: 


Commerce Department employees as dep- 
uty collectors of customs—Inspectors of 
Hulls may be appointed deputy collec- 
tors of customs for issuing ‘“‘Continuous 
Discharge Books’ to seamen on mer- 
chant vessels of U. 8. as required by sec. 
3, act June 25, 1936, notwithstanding 
their compensation is in excess of $2,500 
per annum, provided appointments are 
without compensation.............-.... 

State Department employee as collabora- 
tor, Agriculture Department—Despatch 
Agent at New York may be appointed, 
with consent of Secretary of State and 
appointee, as collaborator, Department 
ment of Agriculture, without additional 
compensation, for purpose of handling 
foreign shipments for said department, 
and as such may be advanced funds for 
said purpose, under bond. pursuant to 
advances of public money provisions of 


APPROPRIATIONS: 
Agricultural Adjustment Administration— 


“Payments for Agricultural Adjustment”’— 
remains available subsequent to specified 
date of Sept. 1, 1936, for administrative ex- 
penses lawfully incurred prior thereto, and 
for redemption of tax-payment warrants 
issued under Kerr Tobacco Act, if filed on 


Agriculture Department: 


“Bureau of Agricultural Engineering”— 
appropristion made by act June 4, 1936, 
available for purchase of subsistence 
supplies to be cached for emergency use 
by field parties in making snow surveys. 

“Bureau of Animal Industry’’—purchases 
of tags, labels, etc.—provision ‘printed 
in course of manufacture’”’ appearing in 
said appropriation for meat inspection 
in connection with purchase of tags, 
labels, stamps, and certificates, has refer- 
ence only to such tags as are printed when 
manufactured for sale to public gener- 
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ee APPROPRIATIONS—Continued. 
Agriculture Department—Continued. 


ally, and not to uncopyrighted tags 
printed on order which are for procure- 
ment from Government Printing Office 


tribution of stamps and stamped paper 
may not be used for expenses of postal 
officials detailed to post offices to super- 


unless otherwise authorized__..........-. 788 vise first day sale of commemorative 
Slaughter of diseased cattle—payments postage stamps, the language of said act 
to Federal Land and Intermediate Credit being no broader than that of prior acts 
banks—appropriation made by Depart- concerning which it had been held long 
ment of Agriculture Appropriation Act, previous to passage of 1937 act, that such 
June 4, 1936, for payment to ‘“‘owners”’ charges might be made only to include 
of cattle slaughtered because suffering June 30, 1936, in absence of specific statu- 
from Bang’s disease available for such CORT CAG iiss dees asnncny<seb<eers- 510 
payments to these banks_._......-...- 806| Commerce Department—‘‘General Ex- 
Authorizations—mere authorization of ap- penses, Lighthouse Service, 1937”, ete.— 
propriation is not the appropriation of neither said appropriation nor any other 
public moneys and does not authorize ex- appropriation for Department of Com- 
penditures on the faith thereof or the mak- merce, is available for purchase of motion- 
ing of contracts obligating the money picture camera for use of Lighthouse Serv- 
authorized to be appropriated_..........-. 1007 ice, notwithstanding provision in appro- 
Availability: priation, supra, for ‘‘all other contingent 
Air-conditioning equipment—no objection expenses of district offices and depots’... .. 462 
to use of Tariff Commission appropria- Constitution Sesquicentennial Commis- 
tion for purchase of portable air-condi- sion—availability for exhibits—no au- 
tioning units for use in its public build- thority for said Commission to borrow 
ing office space, provided it is adminis- portraits for exhibition purpose, nor ap- 
tratively determined they are essential propriation available for expenses thereof.. 1075 
to the performance of duties required of Emergency Conservation Work: 
the Commission, and involve no struc- Obligation availability period extension— 
tural change in the building or plumbing as First Deficiency Act, Feb. 9, 1937, in 
connections in their installation.......- 1071 making additional appropriation for 
Beyond specified date—date specified in Emergency Conservation Work to be 
appropriation as to availability relates available until June 30, 1937, fails to 
generally to obligating rather than actual extend period of availability of appropri- 
payments unless otherwise provided by ation for same purpose made by act, 
RNR isiihd it dsiethibieedsncwindeies 205 June 22, 1936, that appropriation is lim- 
Doubtful expenditures—General Account- ited in its availability for obligation to 
ing Office authorization jurisdiction— Mar. 31, 1937, date originally fixed, and 
where appropriations and Executive the President may not change this 
allotment sought to be charged with pur- specifically fixed period of availability.. 1065 
chase of airplanes by Department of Purchases of prison-made goods—funds ap- 
Commerce indicate no intent for their propriated by First Deficiency Act, 
use for such purpose, and legislative fiscal year 1936, not available therefor... 380 
' background tends further to negative Emergency Relief Appropriation Act, 1935. 
- such intent, General Accounting Office See Emergency Relief Appropriation Act, 
may not by decision supply supposed 1985. 
deficiencies in language so as to make Emergency Relief Appropriation Act, 1936. 
them available for said purpose. Matter See Emergency Relief Appropriation Act, 
one for presentation to Congress_....... 870 1936. 
Personal services—inspection of construc- Farm Credit Administration—‘‘Salaries and 
tion work for the Government is a per- Expenses”, etc.-savailability for mort- 
sonal service and not so inherently a part gaged property foreclosure, etc., expenses— 
of the construction as to make a purely appropriation for salaries and expenses of 
construction appropriation available for Farm Credit Administration available for 
payment of an inspector’s salary........ 1055 payment of cost of care and preservation 
State price-fixing law contracts—appro- of livestock mortgaged as security for a 
priated funds may not be used for pay- loan, and foreclosure proceedings, etc., 
ments under awards made after Oct. 31, should they be necessary, remaining un- 
1936, upon invitations containing restric- paid after application of proceeds from 
tive requirements of showing compliance sale of mortgaged property. ..........-..-- 1110 
with State price-fixing laws until there Federal Alcohol] Administration—appropri- 
has been final judicial determination ation for fiscal year 1937, available for pay- 
that such State statutes are applicable to ment of fees and expenses of witnesses 
Government purchases..............-.. 348 subpoenaed pursuant to statutory author- 
Unchanged language of prior acts—moneys ity, but such compensation is subject to 
appropriated for fiscal year 1937 by act limitations imposed for fiscal year 1937 by 
June 23, 1936, for manufacture and dis- Department of Justice appropriation act.. 230 
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Federal Coordinator of Transportation— 
availability—funds collected from carriers 
under Emergency Railroad Transporta- 
tion Act, 1933, not available for expendi- 
ture beyond period provided by statute 
unless obligated prior thereto, notwith- 
standing consent of carriers................ 
Fiscal year: 

Availability beyond: 

Appropriation ‘Salaries and Expenses, 
National Archives, 1936” not avail- 
able for purchase of equipment under 
contract entered into after June 30, 
1936, notwithstanding invitations 
issued and bids opened prior thereto, 
and delay beyond June 30 incident to 
allegation of error in low bid-__.....- 

Inspection services—appropriation made 
available until June 30, 1937, by De- 
ficiency Appropriation Act of June 22, 
1936, for construction of lighthouse 
tender not having authorized expendi- 
tures for personal services, payment 
therefrom of salaries of Government 
inspectors—a personal  service—is 
neither authorized for fiscal year 1937, 
nor 1938, notwithstanding obligation 
of appropriation by award prior to 
expiration of fiscal year of availability. 
11 Comp. Gen. 500, distinguished ---_-- 

Transportation of supplies purchased in 
prior year—general rule that charges 
for transportation of supplies pur- 
chased f. o. b. place of manufacture 
are not chargeable to appropriation 
for fiscal year in which purchased if 
transportation is performed in subse- 
quent fiscal year and contract of 
transportation is separate from con- 
tract of purchase, applicable to auto- 
matically recurring fiscal year appro- 
priations made by sec. 32, act, Aug. 24, 


See, also, Appropriations, obligation. 
Obligation prior to appropriation made— 
loan contracts between prospective bor- 
rowers and Rural Electrification Ad- 
ministration obligating fisca] year funds 
may not be entered into prior to ap- 
propriation made but there is no objec- 
tion thereafter to their execution prior 
to beginning of fiscal year, notwithstand- 
ing funds are not available for expendi- 
ture until beginning of fiscal year_..... .. 


Interior Department: 
Indian Service: 

“Emergency Relief, Interior, Indians, 
Loans and Grants to Indians for Re- 
habilitation, 1935-1937’’"—no objection 
to proposed loan on basis of livestock 
and other personal property as secur- 
ity, notwithstanding applicant is also 
possessed of sufficient trust lands to 
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Lapsed—miscellaneous 


Interior Department—Continued. 


Indian Service—C ontinued. 
“Indian Schools, Support, 1937’’—avail- 
able for purchase of semi-trailer for 
attaching to Government-owned auto- 
mobile for use as quarters by official 
Qitittieacsa ce cists 
Department—“‘Salaries and Ex- 
penses, Children’s Bureau’’—traveling 
expenses of private persons participating 
in official discussions—available notwith- 
standing prohibitory provisions of Pub. 
Res. No. 2, Feb. 2, 1935, appropriation 
specifically providing for ‘‘expenses of at- 
tendance at meetings” .............-.....- 
receipts adjust- 
ments—transfer and counter warrant 
adjustment of lapsed appropriation carried 
to surplus fund authorized, notwithstand- 
ing it involves a credit to miscellaneous 
receipts, by sec. 5, act, Mar. 3, 1875........-. 


Limitations: 


Act of June 23, 1936, making appropriations 
for District of Columbia for fiscal year 
1936, having specifically limited amount 
to be expended for rent of offices of Re- 
corder of Deeds, there is no authority for 
expenditures in excess of that amount-_... 

Pay roll procedure—Gen. Reg. 34, Supp. 8. 

Purchases, and services other than per- 
sonal—Gen. Reg. 51, Supp. 7.-..-.-.--- 

Specific v. general—general provisions in 
Department of Agriculture appropria- 
tion act for fiscal year 1936, for ‘‘ Forest 
research” in accordance with provisions 
of act of May 22, 1928, which latter pro- 
visions limit construction cost of a build- 
ing to $2,500, are not for application to 
construction of buildings under heading 
“Forest Service, Salaries and Expenses”’, 
limitation for which is specifically stated 


Transfers between departments and es- 
tablishments—funds transferred from 
Government establishment to Geological 
Survey for scientific and technical in- 
vestigations are not subject to expendi- 
ture limitations of Geological Survey 
appropriation for that kind of work but 
remain subject to all limitations in ap- 
propriation from which transferred... .. 

When Congress specifically authorizes 
purchase of automobile at not to exceed 
a fixed price, there is no authority for 
specifications drawn on basis of price 
limitation alone... ...............-...... 


National Bituminous Coal Commission— 


law book purchases—appropriation avail- 
ability—law books, although of text book 
type if used for instruction or study, may 
nevertheless be purchased under appropri- 
ation available for reference books, but not 
for law books, where the books are for use 
for reference purposes by law clerks, attor- 
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APPROPRIATIONS—C ontinued. 

Navy Department—Marine Corps—‘‘Pay, 
Marine Corps’—availability for interest 
on savings deposits—No objection to open- 
ing ot savings deposit accounts by enlisted 
members of Marine Corps Reserve on ex- 
tended active duty in times of peace and 
charging appropriation ‘Pay, Marine 
Corps’’ with interest, but there is no au- 
thority for deposits or continuance of inter- 
est after relief from active duty....-...... 

Obligation: 

Steamship travel: 

Cost of steamship transportation fur- 
nished on transportation requests here- 
after will be charged to appropriation 
current at date vessel sails irrespective 
of when ticket was actually purchased. 
9 Comp. Gen. 458, modified. ........- 

Decision in 16 Comp. Gen. 858 re fiscal 
year appropriation chargeable has ref- 
erence to date vessel regularly sched- 
uled for sailing, and not changed date 
due to weather or other conditions, and 
to beginning of a continuous journey 
whether involving transfer en route to 
another vessel or other mode of convey- 
ance, or purchase of round-trip ticket_ 

See, also, Appropriations, fiscal year, avail- 
ability beyond. 

Post Office Department—“ Manufacture and 
distribution of stamps and stamped 
Paper’—moneys appropriated for fiscal 
year 1937 by act June 23, 1936, for said pur- 
pose may not be used for expenses of postal 
officials detailed to post offices to supervise 
first day sale of commemorative postage 
stamps, language of said act being no 
broader than that of prior acts concerning 
which it had been held long previous to 
passage of 1937 act, that such charges 
might be made only to include June 30, 
1936, in absence of specific statutory au- 


Railroad Retirement Board—‘“Salaries and 
Expenses’”’—available for payment of car- 
riers’ expenses in furnishing information 
necessary to administration of Railroad 
Retirement Act of 1935..................- 

“Refund of Moneys Erroneously Received 
and Covered—1937’’—national bank re- 
funds—not available for refunds of excess 
Gay Peis a sis an esi oe 

Social Security Board—appropriation made 
by Deficiency Appropriation Act of June 
22, 1936, available for payment of return 
postage for data found necessary to be pro- 
cured from employers and employees for 
efficient making of contemplated benefit 
payments under act, Aug. 14, 1935, pro- 
vided postage be affixed so as to be avail- 
able for no other use than return of data 


State Department—‘Contingent Expenses, 
Foreign Service, 1937’’—repairs to leased 
Foreign Service buildings—available for 
repairing and repainting interior of United 


Page | APPROPRIATIONS—C ontinued. 
States Chancery building at The Hague, 
interior repairs being by local custom re- 
sponsibility of tenant, and lease involved 
indicating such expenses to be borne by 
WDC ia seaeds adadnaretbt ities cétiaeinn cee 
Symbols: 
Changes—Gen. Reg. 84, Supp. 1. -...-.--- 
Changes and additions—Gen. Reg. 84, 


960 Substitution for prior issues—Gen. Reg. 84, 
QUE Din dct thiebdbecditbittbahazee . 

Transfers: 
Between departments and establishments: 
Accrued leave of absence money equiva- 
lents—transfer from one branch of 
service to another of funds sufficient to 
cover accrued leave of a transferred 

858 civilian employee, unauthorized ____.. 

Expenditure limitations—funds trans- 
ferred from Government establishment 
to Geological Survey for scientific and 
technical investigations not subject to 
expenditure limitations of Geological 
Survey appropriation for that kind of 
work but remain subject to all limita- 
tions in appropriation from which 

926 (nnnsnied ier 58. oki calddcccs 

Information necessary for proper consid- 
eration must be furnished where 
working fund is to be established 
under sec. 601, act, June 30, 1932. _.... 

Legal expenses incurred by Department 
of Justice in acquisition of land being 
normal administrative expenses for 
which funds are annually appropriated 
by Congress, there is no authority for 
transfer of War Department funds in 
reimbursement for such expenses in 
connection with War Departmeut 
projects_....-. 

No authority of law to establish working 
funds under sec. 601, act, June 30, 1932, 

510 from funds appropriated by Emerg- 

ency Relief Appropriation Act of 1935. 
Obligation limitations: 
Funds advanced to Navy Department 
for work or material pursuant to act, 
19 June 30, 1932, are available for obli- 
gation only for period appropriation 
from which such advances were 
made may be available for ob- 
1118 ligation, notwithstanding issuance 
of project orders prior to expi- 
ration of period of appropriation 
availability, the prior general 
statute, and special statutes par- 
ticularly applicable to Navy De- 
partment, under which such ad- 
vances were available until expended 
having been modified by sec. 8, act 
June 22, 1936...............-. 

341 Where funds are advanced to ‘War c or 
Navy Departments for procurement 
of material to be manufactured, plac- 
ing of orders for approved projects 
with Government-owned manufac- 
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APPROPRIATIONS—Continued. 
Transfers—Continued. 
Between departments and _ establish- 
ments—C ontinued. 

Obligation limitations—Continued. 
turing establishments pursuant to 
act, June 5, 1920, may be considered 
obligations for payment of which ad- 
vanced funds remain available for 
same period as provided for similar 
orders placed with commercial man- 
ufacturers. 16 Comp. Gen. 575, mod- 


Treasury Department—not available for pay- 
ment of expenses incurred by special agent 
of Bureau of Internal Revenue in investi- 
gating murder of narcotic agent._._....... 

ARMY: 

Disbursing officers—liability for erroneous 
payments—act, Aug. 23, 1912, relieves only 
disbursing clerks in Executive Depart- 
ments at Washington, D. C., of responsi- 
bility for erroneous payments made on 
statements of fact certified to by proper 
administrative officer, and not disbursing 
officers of the Army. .......--...-.------- 

ATTORNEYS: 

Fees—social security payments to States— 
may not include expenses of office of At- 
torney General of State in administering 
State unemployment compensation law, 
even though such law be involved in liti- 
gation, unless such expenses are unusual or 
CUPID CIINR ss Sa odkse ice nin siccce ctu 

Hire of—Electric Home and Farm Author- 
ity, Inc.—unauthorized, notwithstanding 
the special type of service required and the 
Authority’s status as a corporation....... 

AUTHORITY: 
See Delegation of authority; Departments and 
establishments, heads. 
AUTOMOBILES: 
See Vehicles. 
BANKS: 

National—duty payments—refunds—appro- 
priation ‘Refund of Moneys Erroneously 
Received and Covered, 1937’’ not available 


See Advertising. 
BOARDS AND COMMISSIONS: 
Northwest Territory Celebration Commis- 
sion: 

Is an “independent commission * 
of the Government” within meaning of 
subsistence expense act of June 3, 1926-. 

Status of personnel—members of said com- 
mission created by Public Resolution, 
Aug. 2, 1935, notwithstanding they are 
required to serve without compensation, 
and persons appointed pursuant to sec. 
3 (a) of said resolution, are Government 


Travel of personnel—per diem and mileage 
for use of personally-owned automobile 
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Northwest Territory Celebration Commis- 
sion—Continued. 

may be prescribed within conditions 

authorized by subsistence expense act, 

June 3, 1926, and Standardized Govern- 

ment Travel Regulations_-_............. 

BONDS: 
Bid: 

Check in lieu of—where bidder refuses to 
enter into contract because of alleged 
mistake in bid and it is determined that 
relief may not be granted, certified check 
furnished with bid is for covering into 
Treasury as a miscellaneous receipt. __-- 

Failure to furnish—habitual failure of 
bidder to furnish bond or certified check 
in lieu thereof, as required by specifica- 
tions, may not be disregarded in making 
award, notwithstanding failure in a 
particular case may be treated as an 
informality where due to lack of time or 
otherwise, not involving lack of financial 
PN po ce cw ttacoductedsecetetet sees 

Furnished in lieu of guarantee required— 
waiver as an informality—furnishing of 
guaranty bond with bid, in lieu of certi- 
fied check or U. 8. bonds, may be waived 
as an informality where in Govern- 
NRT Bc wececenacektdsewteliscce 

Hawaiian—claims under payment assump- 
tion by United States—Hawaiian Govern- 
ment Stock “‘A’’ Bonds issued under act 

Aug. 5, 1882, not belonging to an issue 

recognized as part of that portion of public 

debt of Hawaii assumed by the United 

States, and such portion of said debt as so 

assumed having been fully paid, payment 

of said bonds not authorized.__........... 
Indemnity—adjusted compensation loan 
liability—where veteran executed bond of 
indemnity to secure issuance of duplicate 
adjusted service certificate, original of 
which had been hypothecated by an im- 
postor for a loan, the administrative prac- 
tice of returning bond to veteran with 
request that he inform bonding company 
there was no further liability did not ex- 
tinguish such liability where both veteran 
and bonding company disclaim receipt of 
bond, and bonding company is liable to 

United States for loss sustained on ac- 

count of issuance of original adjusted ser- 

VEO CII vcd cone ssi chtilissceus 

Performance: 

Contracts: 

In other than construction contracts, in 
connection with which matter of se- 
curity for performance is covered by 
bond requirements of act, Aug. 24, 
1935, prospective bidders should be 
notified that cash deposit, certified 
check, or performance bond, may be 
furnished at their option, but where 
performance bonds are required by 
advertised specifications, general rule 
is that such bond must be furnished -. 
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Page | BRIDGES—Continued. Page 
Tolls—Continued. 4 
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. BONDS—Continued. 
Performance—Continued. 


Contracts—Continued. 

Rule stated in 15 Comp. Gen. 688, that 
there should be deducted from con- 
tract price amount equal to perform- 
ance bond premium where such bond 


agreements with bridge companies for 
use of such bridges, for a stipulated 
yearly consideration, by rural letter 
carriers in performance of their official 
duties create no legal obligation, and 


was required and not furnished, not a should be canceled...............--.-.-..- 1024 
general rule and not for application San Francisco-Oakland Bay Bridge: 
where bond of individual sureties, or Payment of tolls in connection with 
United States bonds are furnished.... 81 Government vehicles and personnel 
Surety—disposition—bonds furnished as se- using bridge on Government business 
curity for faithful performance not for re- to “points which may be reached via 
turn to surety companies after completion said bridge,’ unauthorized in view of 
of contract but for filing in General Ac- terms and conditions of joint con- 
Cambs Gee. noose cis ees adi. 225 struction permit of Secretaries of War, 
BOOKS, PERIODICALS, AND NEWSPA- Navy and Commerce.............---- 725 
PERS: Personal fund payment reimbursement 
Books—law—appropriation availability— procedure—payment for tolls claimed 
law books, although of text book type if by said bridge for use by Veterans’ 
used for instruction or study, may never- Administration employees “traveling 
theless be purchased under appropriation on Official Business only’? unauthor- 
available for reference books, but not for law ized. If Government personnel are 
books, where the books are for use for refer- required to make payments from per- 
ence purposes by law clerks, attorneys,etc. 1081 sonal funds for such use, receipts 
BRIDGES: should be taken showing payments 
Tolls: made under protest and submitted 
Intra-State navigable waters—payment of with proper administrative reports in 
toll charges authorized for Marine Corps support of claims for reimbursement... 977 
automobiles over bridge built under United States not required to pay tolls for 
State authority under sec. 9, act, Mar. 3, movement ot its mails, troops and muni- 
1899, requiring only approval of location tions of war over bridges constructed 
and plans by proper Federal officials and under authority of Congress pursuant to 
not made subject to free of toll provisions General Bridge Act, Mar. 23, 1906, or acts 
for Federal mails, troops, or munitions of ON a eciscbecdesdbecs 427 
war of General Bridge Act of Mar. 23, BURIAL EXPENSES: 
1906, or other similar acts_.............. 1112 Indigent Indians—moneys appropriated 
Louisville-Jeffersonville bridge—Munici- from tribal funds of Klamath Indians by 
| pal Bridge spanning Ohio River at Louis- Interior Department Appropriation Act 
; ville, Ky., and Jeffersonville, Ind., hav- of June 22, 1936, having been made specifi- 
fi ing been constructed subject to provi- cally available “for loans’ to cover burial 
; sions of General Bridge Act of 1906, 34 expenses, said funds are not available to 
§ Stat. 84, and its approaches being free such members without requirement for 
£ public highways, the United States is selena noo sc ad 268 
' not required to pay tolls for its use by Inmates, St. Elizabeths Hospital—use of 
Army Recruiting Service. vehicles and private funds—grave marker and cemetery 
Qe oh 5 ek nhs 1061 maintenance—private funds of inmates of 
National Guard equipment—trucks and St. Elizabeths Hospital, other than those 
other automotive equipment assigned to of pensioners, in official custody of the 
supply trains of National Guard while hospital escheat to the United States upon 
moving to and from training camps being death of inmate without heirs, and may not 
“munitions of war of the United States” be used for maintenance of hospital or 
within meaning of sec. 2, General Bridge grounds, but, where particular deposit was 
Act, Mar. 23, 1906, there is no authority for specified purpose of paying burial ex- 
for payment of toll charges over bridges Penses, no objection to use of not to exceed 
constructed under authority of said act $50 of balance remaining after payment of 
where approaches leading to the bridges funeral expenses for purchase and placing 
are free public highways.-.............--. 1091 Pe SESE Seer 1080 


Rural letter carrier agreements—General 
Bridge Act, Mar. 23, 1906, relieving the 


CANAL ZONE: " 
See Panama Canal. 


Government of toll charges for trans- CARDS: 
portation of its mails, troops and muni- Credit: 
tions of war, having been made expressly Gasoline: 


applicable by act, June 27, 1930, to 
bridges constructed prior thereto under 
acts specifically reserving to Congress the 
right to alter, amend or repeal same, 


Practice of Government officers and 
employees obtaining gasoline and oil 
on credit cards so obviously open to 
grave abuse as to require closest ad- 








CARDS—Continued. 
Credit—Continued. 
Gasoline—C ontinued. 
ministrative supervision and possibly 
discontinuance upon evidence of 


Purchases from other than contractor— 
where oil company contracts to furnish 
gasoline and oil at its service stations, 
and then by reason of State chain store 
tax, or otherwise, leases part or all of 
its stations to individual dealers, pay- 
ment may be made to contractor for 
gasoline and oil furnished by such 
dealers on credit cards issued by con- 

CATTLE: 

See Livestock. 

CERTIFICATES: 

Foreign products: 

Procedure of filing with contract certifi- 
cate of contractor as to domestic origin 
of deliveries thereunder, without show- 
ing that each delivery as actually made 
conformed with terms of act, Mar. 3, 
1933, may not be approved_...........- 

Purchases, and services other than per- 
sonal—Gen. Reg. 51, Supp. 7....-----.- 

Pay roll—revision—Gen. Reg. 34, Supp 8--- 

Tax exemption—revision—Gen. Reg. 86-... 

CHECKS: 

Delivery—via administrative offices—gen- 
erally checks issued in payment of obliga- 
tions should be delivered direct to payees, 
and where address of payee is shown on 
payee’s invoice, there is no authority for 
delivery of check ‘‘in care of the National 
Railroad Adjustment Board at Chicago’ 
as shown on voucher not prepared by 
payee, so that administrative record of 
payments could be maintained, there 
having been no request of payee and other 
means having been provided for purpose 
sought to be accomplished 

Forgeries: 

Reclamation: 
Abandonment—where, because of confi- 

dence reposed in another by payee 
and authorization given to prosecute 
involved pension claim, said agent 
was enabled to negotiate checks drawn 
toorder of veteran, and there exists also 
reasonable doubt whether payee did 
not participate in proceeds of forged 
checks, reclamation proceedings 
against indorsers may be abandoned_. 
Reimbursement of indorsers—amount 
of fraudulent loan obtained by veteran 
on adjusted service certificate of 
another, may not, without authoriza- 
tion of veteran, be withheld from 
benefits due on his own certificate 
under Adjusted Compensation Pay- 
ment Act, 1936, for reimbursement of 
indorsers, who, through reclamation 
proceedings, suffered loss on fraudu- 
RD ne tienetibeencaeieumneinee 
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Lost: 
Disposition of proceeds: 

Where Government check is reported 
lost by payee and duplicate thereof 
will not issue because of refusal of 
payee to furnish indemnity bond, the 
proceeds, if restorable at all, may not 
be restored to appropriation until 
period of negotiability prescribed by 
sec. 21, act, June 26, 1934, shall have 


Where Government check is reported 
lost by payee, question whether pro- 
ceeds may be restored to appropria- 
tion under which drawn, is for deter- 
mination by General Accounting 
Office, irrespective of whether check 
be current, or outlawed.............-. 

Negotiation by other than intended payee: 
Government liability: 

Where check is drawn in name given by 
former employee for official record 
purposes, and mailed to address given 
by fellow employee at payee’s request, 
further payment. may not be made to 
former employee because of wrongful 
negotiation of check by another of same 
name at given address unless collection 
thereof is made from negotiating party. 

Where checks representing allotment of 
C. C. C. enrollee discharged for de- 
sertion and not available for interview, 
were drawn to order of designated 
allottee and forwarded to address of 
record as given by enrollee, but were 
received and negotiated by another 
person of same name and address, 
there is no authority for duplicate 
charge against appropriated funds for 
purpose of adjusting enrollee’s error... 

Outstanding liabilities—proceeds of lost 
check—where check for unpaid compen- 
sation drawn to order of registry clerk in 
Postal Service for indorsement by him in 
favor of United States in reimbursement 
of indemnity paid in connection with neg- 
ligent handling of registered letters is not 
so indorsed and cannot be located, amount 
thereof may not be transferred to Miscel- 
laneous Postal Receipts as check may be 
outstanding in hands of a bona fide holder 
because of which proceeds must remain to 
credit of “Outstanding Liabilities’ for 
payment of any valid claim filed therefor, 
caveat of employee’s indebtedness to be 
filed in event claim is received from him 
for said amount 

Payees: 
Deceased—pension claims jurisdiction— 

claims for proceeds of pension checks of 

Veterans’ Administration beneficiaries 

who have died subsequent to period cov- 

ered thereby which are by statute made 
asset of deceased pensioner’s estate, are 
for settlement by General Accounting 

Office, but where not so provided are for 
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Page | CIVILIAN CONSERVATION CORPS: Page 
Members: 

Allotments—checks cashed by other than 
payee—where checks representing allot- 
ment of C. C. C. enrollee discharged for 
desertion and not available for interview 
were drawn to order of designated allot- 
tee and forwarded to address of record as 
given by enrollee, but were received and 
negotiated by another person of same 
name and address, there is no authority 
for duplicate charge against appropri- 
ated funds for purpose of adjusting en- 
rollee’s error, matter being one for adjust- 
ment between parties concerned -.--.-.-- 797 

Availability—construction of buildings— 
not available for such construction for 
use as crippled children’s hospital on 
State-owned area, subject to State ad- 
NR ob iin dincsts dd ictdeces 823 

Supervisory personnel—subsistence in kind— 
compensation deductions—may be cred- 

ited to Emergency Conservation funds 

allotted to Department of Interior for 


CHECKS—Continued. 
Payees—C ontinued. 
disposition in accordance with laws 
under which issued except such as have 
been covered into “Outstanding Lia- 
bilities’ which are also for settlement by 
General Accounting Office.............. 884 
Negotiation by others. See Checks, nego- 
tiation by other than intended payee. 
Payment—deceased or incompetent pay- 
ees—where not negotiated before death or 
incompetency of payees, may not be paid 
by Treasurer without reference to Gen- 
eral Accounting Office..............-..... 316 
Pension—deceased payees. See Checks, 
payees, deceased. 
Reclamation: 
Abandonment—administrative ‘“‘unremar- 
ried widow” error—reclamation may be 
abandoned on checks bearing legend ‘‘as 
unremarried widow” and negotiated by 
payee who had previously remarried, 
issued several years after remarriage of 
payee, error as to status of payee being 


primarily administrative and not rea- Hawaiian program end af eene 165 
sonably imputable to indorsing banks... 692 oo Emergency Conservation Work. 


Forgeries. See Checks, forgeries, reclama- . 
tion. Act, Apr. 10, 1928—damages—private prop- 


2 erty—claim for damages because of destruc- 
— ee COMMISSION: tion of household goods resulting from 
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Compensation overpayments—said Com- 
mission properly concerned with ad- 
justment of overpayments to postal em- 
ployees in connection with claims for 


refund of retirement deductions......... ms nor such claim as is for reporting to the 
Experts: Congress under act, Apr. 10, 1928. Relief 
When administrative office and Civil in such matters is for administrative pres- 
Service Commission cannot agree entation to. the Congress................. 642 
whether duties of position require By the United States: 
services of an expert the Commission Juristiction: 
should prevail, but responsibility of Federal Housing Administrator having 
selecting qualified personnel, and “the power * * * to collect or com- 
fixing of salary rates where not gov- promise all obligations assigned to or 
erned by Classification Act, is that of held by him and all legal or equitable 
administrative office....-..--.-.------ 703 rights accruing to him in connection 
Where statute excepts “experts” from with the payment of such insurance 
Civil Service Laws, or Classification until such time as such obligations 
Act, or both, it is primarily the duty may be referred to the Attorney Gen- 
of administrative office and Civil eral for suit or collection”, such claims 
Service Commission to determine may be referred directly to Attorney 
whether positions fall within the ex- General for collection, cases involving 
ception, the jurisdiction of General items believed by Administrator to be 
Accounting Office, insofar as Classi- uncollectibie to be transmitted to Gen- 
fication Act is concerned, being to eral Accounting Office, for such further 
determine that salary paid conforms action as required by law and facts... 381 
with salary range prescribed by law Papers pertaining to Government claims 
and that the duty performed is that for balances due on defaulted modern- 
embraced in designation on pay roll.. 703 ization loan accounts insured under 2 
Experts’ qualifications—matter whether National Housing Actiof June 27, 1934, 
persons employed by Rural Electrifica- which the Administrator cannot col- 
tion Administration may be appointed lect, together with an administrative 
as “‘experts’’ under sec. 11, Rural Elec- report and recommendation, should 
trification Act of 1936, is for considera- be transmitted to General Accounting 
tion by Civil Service Commission before Office for settlement under general 
presentation to General Accounting authority conferred by sec. 236, R. 8., 
ON eiisin ii cttasnli cent el iidadeliiis 250 OP eee R eR iss dos cs tciwececeseccks 72 


blasting operations on Emergency Con- 
servation Work road construction project 
without Government employee's fault or 
negligence, is not one for which an appro- 
priation has been made by the Congress, 
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CLAIMS—Continued. 


By the United States—Continued. 
Jurisdiction—Continued. 

Sec. 236, R. 8., as amended, contemplates 
that, unless otherwise specifically pro- 
vided, all Government claims shall in 
the first instance be settled and ad- 
justed by the General Accounting 


Conflicting: 
Rejection of all: 
Doubt as to proper payee: 

Where claims for determination under 
laws of Georgia for amount author- 
ized by private act to be paid “‘to the 
heirs of Henry Shaw” are presented 
by several parties, two of whom 
claim as wife, another as guardian 
for minor son of first wife, and there 
exists sufficient doubt whether de- 
ceased was divorced at time of second 
marriage or that minor child of first 
wife was acknowledged by him as his 
son, no allowance may be made on 
any in absence of final determination 
by court of competent jurisdiction 
as to who are decedent’s heirs or 
proper distributees of his personal 
estate, or until there is submitted 


Where claims for pay due and unpaid 
Army enlisted man at date of death 
are presented by two parties claim- 
ing as surviving widow, and not on 
basis of having paid burial expenses, 
and there is shown a marriage cere- 
mony subsequent to that of either of 
said claimants with another party 
whose whereabouts ate unknown, 
without a sufficient showing of prior 
divorce, protection of interests of the 
Government and alleged widow not 
claiming requires denial of payment 
until there is presented a claim of a 
duly appointed legal representative 
of decedent’s estate...............-- 

Decedents’ estates. See Decedents, estates of, 
Disputed questions of fact—rule of account- 
ing officers is to accept statement of facts 
furnished by administrative officers... _-- 
Private lienholders—moneys repaid by Gov- 
ernment borrower—lienholder has no legal 
claim against United States for money paid 
by Government debtor in part liquidation 
of unsecured loan accepted in good faith by 
the Government without knowledge of its 
source and credited to the loan account, 
notwithstanding the money was derived 
from sale of debtor’s cattle involved in lien, 
and remittance was because of debtor’s 
misunderstanding in the matter. .......-- 
Stale: 

Set-off of indefinite indebtedness—where 
prima facie claim against decedent’s es- 
tate is established in connection with de- 
frauding of the Government by decedent 
who fied country to avoid criminal prose- 
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CLAIMS—Continued. 
Stale—Continued. 


cution in connection with customs duties 
conspiracy of decedent and certain Gov- 
ernment employees, the seeming inabil- 
ity to show specifically all entries in- 
volved in its claim may not be availed 
of to defeat Government's right of set-off 
against a claim by administrator of de- 
cedent’s estate for customs duties re- 
funds, particularly where claim is not 
I Gist enact becéutuitebsun 

See, also, related subject Statute of limita- 
tions. 


Tennessee Valley Authority—claims pay- 


ments made from appropriated moneys 
under administrative direction of Tennes- 
see Valley Authority, including pay- 
ments on claims for amounts due deceased 
or incompetent employees, are subject to 
audit by General Accounting Office and 
should be supported by evidence necessary 
to show their correctness and legality....-. 


CLASSIFICATION: 
Appointments to newly classified positions— 


rate in excess of grade minimum—where 
salary employee was receiving at time his 
position was classified had been regularly 
fixed at a rate not inconsistent with Classi- 
fication Act and attained by reason of ex- 
tended efficient service and rate is one pre- 
scribed for grade to which position has been 
allocated, reduction in salary to minimum 
of grade not required............-......-. 


Experts—procedural agreements—no objec- 


tion to agreement between Civil Service 
Commission and Agricultural Adjustment 
Administration regarding manner of deter- 
mining “‘expert’’ positions, compensation, 
qualifications of proposed appointees, etc., 
but there is reserved right to question ac- 
tion taken in a particular case should there 
be disclosed sufficient facts to show posi- 


* tion involved does not require services of 


Federal Housing Administration employ- 


ees—District of Columbia and field service 
methods—salaries of Federal Housing Ad- 
ministration personnel may be fixed in ac- 
cordance with classification act for those 
employed in D. C., and otherwise for those 
Sn OND sss sei sk ec ce bsdiiccee 


Field Service: 


Brookhart Salary Act limitations—appli- 
cability to subsequently created agen- 
cies—provision in sec. 2, Brookhart Sal- 
ary Act of July 3, 1930, limiting manda- 
tory field service compensation adjust- 
ments to positions, compensation of 
which was adjusted by act of Dec. 6, 
1924, is not a continuing limitation, and 
salary rates of field personnel of National 
Labor Relations Board should be fixed in 
accordance with Classification Act, as 
amended, notwithstanding creation of 
said Board was subsequent to 1924 act... 
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CLASSIFICATION—Continued. Page | COMPENSATION—Continued. Page 
Field Service—Continued. Allowances—C ontinued. 
Cooperative employees—cooperative posi- In kind—C ontinued. 
tions under agreements between Depart- Soldiers’ Home employees—subject to 


ment of Agriculture and State or other 
non-Federal agencies if controlled by such allowances to be determined and 

such agencies, either as to duties or sala- considered as part of compensation... 650 
ries, are not subject to Classification Act. 49 Tennessee Valley Authority not ex- 
Promotions. See Compensation, promotions. empted from act, Mar. 5, 1928, requir- 
Reinstatements—initial salary rates—sub- ing value of quarters, subsistence, etc., 
ject to availability of appropriated funds, furnished employees ‘‘shall be deter- 
and regardless of average provision, an ad- mined and considered as a part of the 


act, Mar. 5, 1928, requiring value of 
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ministrative office may, in both depart- 
mental and field services, fix initial salary 
rate of employee reinstated in same or cor- 
responding grade at not to exceed salary 
rate upon separation, and where reinstated 
in higher or lower grade, at any rate within 


compensation in fixing the salary rate 
of such civilians’, and such determi- 
nation should be in advance, based 
upon reasonable value of allowances 
furnished, and fixed on same basis as 


salary of employee concerned -__...... 236 
salary range of that grade not to exceed sal- Without charge—shacks, cabins, etc., 
ary rate upon separation, but if minimum may not be furnished Forest Service 
salary rate of higher grade in which rein- employees, not in a travel status, 
stated is greater than salary rate upon sep- without charge, notwithstanding oc- 
aration, minimum salary rate of higher cupancy is only for summer months, 
grade shall be paid. Rule stated in 3 and necessity for maintenance of an- 
Comp. Gen. 1004, and 4 id. 493, modified.. 598 other residence elsewhere. -........-.- 634 
Soldiers’ Home, United States—civilian po- Death—when actual date of death of em- 
aitions subject to Classification Act....... 650 ployee has not been established by com- 
COLLECTIONS: petent evidence, compensation is not pay- 
enum meuaanmnantat. able beyond last day known to have been 
‘ Di cidiiiietnibedvichiss chniieddiibedeices 384 
Bureau of Foreign and Domestic Com- 7 : 
merce—establishment of British Housing Deumation. Gee Compensation, reduction. 
Unit—private donations—no authority for Disability. See Employees Compencetion 
acceptance for gathering and dissemina- Commission beneficiaries; Penitentiaries and 
tion of British housing information to prisons, prisoners. 
American officials and private citizens..... 911| Double: 
COMPENSATION: Administratively furloughed employees 
For Joint Service Pay Act, see Pay. accepting temporary employment—dual 
Additional—double compensation cases. compensation statutes do not preclude 
See Compensation, double. employee from occupying temporary 
Allowances: position while on involuntary furlough 
In kind: without pay, as distinguished from vol- 
Determination of value: untary furlough or leave without pay, 
Department of Agriculture regulations from a permanent status either in same 
proposing certain rental charges for or different Government establishment, 
quarters in kind furnished Forest regardless of individual or total amount 
Service employees, involving charges of compensation attached to positions 
appearing unreasonably low, Gen- involved, and termination of furlough 
eral Accounting Office is not pre- status in such cases is not required. 16 
cluded, because of said regulations Comp. Gen. 720, amplified.............. 951 
having been submitted for consider- Branch post offices—contracts between 
ation before issuance, from question- Post Office Department and full-time 
ing rates fixed therein where facts basis employees of other Government 
and circumstances indicate they agencies for conduct of branch post offices, 
do no represent reasonable value..... 634 whether or not combined compensa- 
Regulation proposing to fix maximum tion exceeds rate of $2,000 per annum, 
rental charge for quarters in kind should be canceled as being in violation 
oe = a of dual compensation statutes..........- 478 
meanaeneneiananiadandins - Civilian employees attending military- 
maximum rate is fixed on basis of service schools: 
salary, fraction should be changed to National Guard officers attending mili- 
ONS oss n setbisnsccsisienicciasc 634 tary-service schools under sec. 99 of 
Leaves of absence—employees so paid the National Defense Act are not in 
may be paid total wages in cash cover- actual service, and, therefore, not with- 
ing periods of authorized leaves of ab- in prohibition of act, July 31, 1894, 
CRN A BI cdcecintneenidvccacene 132 prohibiting appointment of any person 
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‘ 


Double—C ontinued. 
Civilian employees attending military- 
service schools—C ontinued. 
who holds an office the annual com- 
pensation or salary of which is $2,500 


Resignation of Federal employee, also 
National Guard officer, duly accepted 
by competent authority and unre- 
voked prior to effective date, although 
mistakenly required under belief that 
payment as such officer during course 
of study at a military-service school 
under sec. 99, National Defense Act, 
without separation from civilian posi- 
tion, would contravene dual compen- 
sation statutes, may not now be re- 
voked, nor may employee be paid for 
annual leave accrued but not taken 
prior to separation or credited there- 
with notwithstanding his subsequent 
reinstatement in former civilian posi- 

Civilian employees in military training: 
Fleet Marine Corps Reserve—civilian 

employee member of Fleet Marine 
Corps Reserve ordered to training 
duty in excess of 15 days, entitled to 
compensation of civilian position and 
pay and allowances in Reserve not 
only for 15 days of military leave, but 
for authorized annual leave_.......... 
Officers’ Reserve Corps—such officers 
may be granted leave of absence from 
civilian Government duties ‘‘without 
loss of pay, time, or efficiency rating”’ 
during period ordered to active duty 
for school instruction not to exceed 15 
days in any one calendar year, but he 
is not entitled to pay as a civilian em- 
Ployee for any part of period beyond 
15 days for which ordered, with his 
consent, if active service pay and al- 
lowances, plus salary of civil position, 
is at a rate in excess of $2,000__....._.. 

Contract services—engaging of physician 
by contract on competitive basis does 
not vest him with an “office to which 
compensation is attached”’, within sec. 2 
of double compensation act July 31, 


Enlisted personnel in civilian positions— 
amount deducted from compensation of 
former United States penitentiary guard 
and credited to Civil Service retirement 
fund may be applied against his Govern- 
ment indebtedness arising from receipt 
of compensation as civilian guard while 
Army enlisted man.............-..--.-. 

Federal Land Bank appraisers—funds 
used to pay such appraisers have the 
status of appropriated funds within 
meaning of dual compensation prohibi- 
RING odie issbin cece 
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Double—C ontinued. 


Fee basis—payment of indefinite and un- 
determined aggregate per annum com- 
pensation made up of charges for sepa- 
rate services dependent entirely on con- 
tingencies beyond control of the Govern- 
ment or employee, such as ordinarily 
described as “‘fees”, does not constitute 
salary within double compensation act 
May 10, 1916, as amended Aug. 29, 1916. 

Fees and salary—employment by Federal 
agency on contract fee basis of person 
serving under another Government 
agency in part-time position on per 
annum pay basis not prohibited by dual 
compensation statutes, notwithstand- 
ing combined compensation exceeds 
$2,000, or either of them exceeds $2,500, 
per annum, and low bid for such con- 
tract services may not be rejected be- 
cause of such other part-time employ- 
ment. 15 Comp. Gen. 751; id., 828, 
Pee atbtdbocwcddaciecstssen teen 

Retired personnel—set-off of retirement 
annuites—where, after retirement of a 
civilian employee. and application for 
annuity, it is found that during a period 
of his service he was employed in two 
positions and in receipt of two salaries 
exceeding, in the aggregate, the per an- 
num rate authorized by law for dual em- 
ployment, annuity payments should be 
withheld to liquidate the indebtedness. 

Retired personnel in civilian positions— 
Army warrant officer retired for dis- 
ability incurred in line of duty, who has 
had no service as commissioned officer, 
may be appointed to civilian position in 
Federal service without regard to dual 
compensation acts............--...--.-- 

See also, Officers and employees, holding two 
positions. 


Executive orders—cannot grant compensa- 


tion to which employees are not other- 
wise entitled by law.............-..---.- 


Experts: 


Jurisdiction—when administrative office 
and Civil Service Commission cannot 
agree whether duties of position require 
services of an expert the Commission 
should prevail, but responsibility of 
selecting qualified personnel and fixing 
of salary rates where not governed by 
Classification Act, is that of administra- 


Maximum rates—although maritime com- 
mission may appoint special experts 
without regard to civil service laws or 
Olassification Act, the .compensation 
may not exceed Classification Act maxi- 
mum of $25 a day...................--. 

Minimum rates—prescribing of minimum 
salary rate applicable to all Government 
agencies for expert positions inadvisable 
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COMPENSATION—Continued. 
Experts—Continued. 

Procedural agreements—no objection to 
agreement between Civil Service Com- 
mission and Agricultural Adjustment 
Administration regarding manner of 
determining “expert’’ positions, com- 
pensation, qualifications of proposed 
appointees, etc., but there is reserved 
right to question action taken in a par- 
ticular case should the position involved 
not require an expert. .............-.- 

Forty-hour week. See Forty-hour week. 
Fraudulently obtained appointments— 

Civil Service violations—disbursing offi- 

cer’s liability—where, because of misstate- 

ment as to age, employee's eligibility has 
been found by Civil Service Commission 
to be invalidated, General Accounting 

Office is required to withhold credit in 

accounts for payments to employee under 

appointment in question accruing after 
date of receipt of notice from Civil Service 

Commission of illegality and failure of 

administrative office to dismiss employee. 

Holidays. See Sundays and holidays. 
Increases. See Compensation, promotions. 
Leaves of absence. See Leaves of absence. 
Limitations—Emergency Relief Appropria- 
tion Act, 1936—provision in said act pro- 
hibiting use of funds for payment of salary 
and expenses to candidates for any office to 
which salary attaches or which requires 

“full time”, or to campaign managers or 

assistants, has reference to any office 

holder of which must keep himself avail- 
able, at all times, for official services, and 
to which any form of compensation is 


Customs Service: 

Collectors of customs or their deputies 
acting as United States shipping com- 
missioners under sec. 4503, R. S., not 
entitled to overtime compensation pro- 
vided for such commissioners, their 
deputies and assistants, by act of 
ME Dh, Bik badd dendaicbiwisns 

Customs inspector not entitled to over- 
time compensation under act of Feb. 
13, 1911, as amended, for services on 
Sundays and holidays within regular 
tour of duty for which allowed com- 
pensatory time off, it being within 
administrative discretion to adjust 
working hours to include Sundays 
One PN ReGwiniitistidiictncnderdsitidese 

Immigration and Naturalization Service— 
employee of said Service who works his 
prescribed tour of duty during the week, 
may be paid overtime compensation for 
additional work performed between 
5p. m. and 8 a. m., either on a work day 

—whether eight or four hours in length— 

or on a nonwork day on which no other 

work is performed, and a day of absence 
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COMPENSATION—Continued. 
Overtime—Continued. 


on annual or sick leave within regular 
tour of duty may be regarded as day of 


Immigration Service—extra compensation 
for overtime for which transportation 
companies are liable, not being for pay- 
ment to employees in excess of amounts 
collected, claims for such services per- 
formed before and after July 1, 1935, 
involving amounts not collected before 
that date, are for payment from appro- 
priation ‘Salaries and Expenses, Immi- 
gration Service” current at time collec- 
tion is made, or, if exhausted, from sup- 
plemental appropriation to be obtained 
as authorized by law--_-........-..--...- 

Relief project employees—Resettlement 
Administration may establish wage rates 
for such employees paid on per diem or 
per hour basis for overtime services in 
excess of normal per diem or per hour 
rates on projects exempted from monthly 
earnings basis set up in Executive Order 
7046, as amended, with respect to pro- 
jects financed under Emergency Relief 
Appropriation Act of 1935, provided 
such rates are in accordance with local 
wage conditions, but, as to projects 
financed from Emergency Relief Appro- 
priation Act of 1936 funds, rates of pay 
must be determined by Works Progress 
Administration with approval of Presi- 


Pay rolls—revised procedure—Gen. Reg. 34, 


GU Carn cteii Re ess 


Per diem—Sundays and holidays. See 


Sundays and holidays. 


Presidential appointments. See Appoint- 


ments. 


Promotions: 


Average provision—appropriation unit 
determination—work of employees in 
Office of Indian Affairs in District of 
Columbia, paid under different appro- 
priation items, whose positions have 
been allocated in same grade, being 
similar and related, no objection to con- 
sideration of entire office as the unit 
instead of the separate appropriation 
items, in application of average provi- 
sion in fixing of salaries under Classifi- 
cation Act of 1923, as amended, but the 
unit so established as to one grade must 
control in all other grades provided by 
the Classification Act__..-.......--.- 

Effective date—increase effective on leav- 
ing continental United States—Army 
civilian employee ordered to Hawaii, 
travel to be performed from East Coast 
of United States by transport stopping 
at San Francisco, whose increase in 
salary was made effective ‘‘on date she 
leaves the continental limits of the 
United States’’, not entitled to increase 
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COMPENSATION—C ontinued. 
Promotions—Continued. 
until date administratively contem- 


Railway Mail Service—statutory limita- 
tion applicability—prohibition in act, 
Aug. 24, 1912, limiting advancement of 
employees in Railway Mail Service to 
one grade a year when filling positions 
below that of chief clerk, not for applica- 
tion to filling of position of assistant 
chief clerk classified in grade 8 under 
authority of act, May 26, 1936, by clerk 
in grade 6 established by Postal Service 
Reclassification Act, Feb. 28, 1925_.-.... 

Transfers: 

Executive Order 7076, prohibiting salary 
increases upon transfer to positions 
paid from emergency funds applicable 
to appointments in emergency posi- 
tions at increased salaries notwith- 
standing probational and made frem 
Civil Service register.............. 

Executive Order 7070, prohibiting salary 
increases upon transfer to positions 
paid from emergency funds except 
upon approval of President, not ap- 
plicable to appointments from Na- 
tional Recovery Administration where 
resignation was subsequent to decision 
of Supreme Court declaring Act un- 
constitutional, and receipt of informal 
notice and anticipation of involuntary 


National Recovery Administration em- 
ployees who resigned after Act was 
held unconstitutional, without notice 
prior to resignation that their services 
were to be terminated, not exempt 
from provisions of Executive Order 
7070, prohibiting salary increases upon 
transfer to positions paid from emer- 
gency funds except upon approval of 
Bee TOON E icici ow winticeboivececue 

Other than executive agencies—Execu- 
tive Order 7070, prohibiting salary 
increases upon transfer to positions 
salaries of which are paid from emer- 
gency funds, not applicable to trans- 
fers from other than executive estab- 


Rates — limitations — although Maritime 
Commission may appoint special experts 
without regard to civil service laws or Clas- 
sification Act, the compensation may not 
exceed Classification Act maximum of $25 
© ORF inee evescsceviienece: SbGiredidvacieses 

Reduction: 

Effective date: 

Demotion of employee, involving change 
of duties, from salary rate in one classi- 
fication act grade to lower salary rate 
in lower grade salary range of which also 
includes rate received by employee in 
higher grade, may not be made effective 
prior to receipt of notice by employee. 
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Reduction—Continued. 
Effective date—Continued. 

Head of a department may not rescind 
retroactively effective a prior order, re- 
ducing an employee, which has become 
NR isis sR cs A 

Where appointing power is in head of a 
department and not subordinate field 
officer, demotion of field employee 
upon recommendation of subordinate 
is not effective prior to date of approval 
by head of department, and may not 
be made retroactively effective from 
date fixed by subordinate_....-- “en 

Restoration—employee reduced to legal 
rate who accepts and serves at that rate 
may not be administratively restored 
to former salary retroactively on the 
basis that reduction was under a mis- 

SE caccnctecuncensserccevenc 

Reinstatements—initial salary rates—sub- 
ject to availability of funds, and regardless 
of average provision, an administrative 
office may, in both departmental and field 
services, fix initial salary rate of employee 
reinstated in same or corresponding grade 
at not to exceed rate upon separation, and 
where reinstated in higher or lower grade 
at any rate within salary range of that 
grade not to exceed rate upon separation, 
but if minimum rate of higher grade in 
which reinstated is greater than rate upon 
separation, minimum rate of higher grade 
shall be paid. Rule stated in 3 Comp. 
Gen. 1004, and 4 id. 493, modified ......... 

Resignation—acceptance and revocation— 
valid resignation and unconditional ac- 
ceptance unrevoked prior to effective date 
removes employee from service and noth- 
ing short of new appointment can effect 

Retired military officers—reemployment— 
retired naval officer appointed member of 
committee authorized by act, Apr. 13, 1936, 
to investigate rules for measurement of 
vessels using Panama Canal, although 
entitled to compensation as provided in 
act, is required by Economy Act, to elect 
between retired pay and compensation as 
committee member, both being in excess 


Transfers—promotions. See Compensation, 
promotions. 

Wage schedules—adjustment—Government 
Printing Office—schedules in force June 1, 
1932, which provided for up and down 
ratings for specified periods of temporary 
assignment to grades of work other than 
regular assignment of employees concerned, 
may not, because of act, Mar. 28, 1934, be 
altered by increasing minimum period for 
up-rating or reducing minimum period for 
down-fating so as to effect reduction in full 
weekly earnings possible during like 
periods for same grades of work on or be- 
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COMPENSATION—Continued. 


fore June 1, 1932, but reducing minimum 
period for up-rating or increasing mini- 
mum period for down-rating not prohibited 
Wr ORNS RGN d ksccmrncgcssccssnedsties 
Withholding: 

Act, Feb. 24, 1931: 

Fraudulently obtained appointments— 
said act prohibiting such withholding 
upon removal for cause applicable only 
to legal appointments or those voidable 
only and not to appointments invalid 
in their inception because of fraud --.- 

Said act prohibiting withholding of pay 
of Government employees removed 
for cause except for indebtedness to the 
Government, does not authorize pay 
for leave not granted and taken prior 
to removal from service..........-.... 

Authority—act May 26, 1936, modifies rule 
stated by courts so as to vest discretion 
in administrative officers to withhold 
current salary of Government employees 
in set-off of indebtedness established 
upon statement of disbursing officer’s 
account, but salary due such person 
upon separation from service, or fur- 
lough, is available to General Account- 
ing Office for set-off whether or not par- 
ties in interest have agreed to set-off, or 
whether indebtedness represents item 
for which credit has been disallowed in 
disbursing officer’s account -............ 

Employee’s denial of indebtedness—dis- 
position of proceeds of lost check—where 
check for unpaid compensation drawn 
to order of registry clerk in Postal Service 
for indorsement by him in favor of 

United States in reimbursement of in- 

demnity paid in connection with negli- 

gent handling of registered letters is not 
so indorsed and cannot be located, the 
amount thereof may not be transferred 
to Miscellaneous Postal Receipts as 
check may be outstanding in hands of 
bona fide holder because of which pro- 
ceeds must remain to credit of “Out- 
standing Liabilities” for payment of any 
valid claim filed therefor, caveat of em- 
ployee’s indebtedness to be filed in event 
claim is received from him for said 


Prior to debtor’s application for amounts 
due—right of Government to apply 
monéys due debtor in liquidation of 
Government indebtedness not depend- 
ent upon debtor filing claim for moneys 
otherwise due, and, should debtor’s final 
salary not be sufficient for complete 
liquidation, request should be made for 
application of amount to his credit in 
EE ee 

See also Set-off, compensation. 


COMPENSATORY TIME: 


See Sundays and holidays, holidays, Saturdays. 
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Refund of amounts previously applied to 
indebtedness—where, after report of in- 
debtedness of a company to proper Gov- 
ernment officers with a recommendation 
for suit, those officers and the company 
are advised of the application of an amount 
otherwise due the company in part liquida- 
tion of the indebtedness, an offer ‘‘in com- 
promise of the Government’s claim’’, made 
and accepted approximately four years 
after said application, does not authorize 
refund of amount taken into account in 
fixing indebtedness existing at time of 


CONCESSIONS: 


Public buildings—branch post offices—con- 
tracts authorized with persons not in Fed- 
eral service for conduct of branch post 
offices in Government-owned buildings, 
provided space is allotted by proper au- 
thority, contract form used is that of per- 
sonal service contract, and furnishing of 
space or equipment by the Government 
is taken into consideration in fixing con- 


CONSTITUTION SESQUICENTENNIAL 


COMMISSION, UNITED STATES: 
Appropriations—availability—historical ex- 
hibit—no authority for said Commission 
to borrow portraits for exhibition purpose, 
nor appropriation available for expenses 


CONTRACTORS: 


Government indemnification—Cotton Pool 
sales—where, under contract with Cotton 
Producers’ Pool, providing for proper 
selling and otherwise servicing cotton, sole 
compensation to be commission on cotton 
sold, payable upon receipt of proceeds by 
Cotton Pool, the contractor fails to make 
shipment under contract of sale with a 
mill operating under Southern Mills Rules, 
1935, within time required, there is no au- 
thority to reimburse said contractor for 
amount assessed as penalty and increased 
costs of procurement of cotton elsewhere, 
contract having been at risk of contractor 
who should have known that shipment 
within time allowed was highly improb- 


Relief—act, June 16, 1934—construction in- 
dustry code compliance—original code of 
fair competition for Construction Industry 
and Supplemental Codes for Chapter 
XXII and Sub-Chapters II-B and II-C, 
having excepted all contracts entered into 
prior to their respective effective dates, 
compliance therewith in performing class 
of contracts with which act, June 16, 1934, 
deals, was not required, and increased 
costs because of such compliance would not 
be allowable, but as to other supplemental 
codes in connection with which there was 
no such specific exception, claims for in- 
creased costs by reason of compliance with 
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CONTRACTORS—Continued. 
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such codes should be administratively 
developed and transmitted to General 
Accounting Office with administrative 
report and recommendation_-.-_........... 


CONTRACTS: 
Amounts: 


Indefinite—price adjustments—contractor 
who, abandoning earlier protest, volun- 
tarily delivers gasoline under contract 
unenforceable for lack of considera- 
tion and mutuality but valid and bind- 
ing to extent performed, is not entitled 
to more than contract price notwith- 
standing allegation of mistake in bid, the 
mistake not being mutual and not 
having been alleged until after accept- 
ance in good faith and part performance. 

Purchase of Jess than contract quantity— 
contractor's claim for loss—contract 
for milk “in such quantities as may be 
required * * * each day”, with 
further provision that “the average 
amount to be taken any one day during 
the life of this contract will be ninety 
quarts”, may not be made basis of claim 
for damages or loss by contractor predi- 
cated on failure of the Government, due 
to destruction by fire of a sanatorium, 
to take the average number of quarts 
specified each day where all milk re- 
quired was procured from contractor 


Awards: 


Contingent—where award contingent on 
enactment into law of appropriation bill 
concerned is unqualifiedly confirmed by 
contractor, although not made within 
time specified in bid, contractor is not 
excused from performance because of 
failure of contracting officer to give notice 
of enactment of said appropriation bill_. 

Different: 

Where bids are requested f. 0. b. con- 
tractor’s plant, shipments to a named 
destination, award should not be 
made on f. 0. b. destination basis, al- 
though more favorable to the Govern- 
ment, but bids should be solicited on 
an f. o. b. destination, as well as f. 0. b. 
factory, basis. Rule stated in 10 
Comp. Gen. 402 modified for future 


Where bids are solicited f. 0. b. factory, 
award should not be made f. o. b. des- 
tination, although more favorable to 
the Government, procedure in such 
case being readvertisement for bids on 
f. o. b. destination, as well as f. 0. b. 


Exhaustion of low bidder's financial re- 
sources—otherwise acceptable low bid 
may be disregarded where bidder previ- 
ously has been awarded Government 
contracts requiring practically all of its 
financial resources and there is no ob- 
jection by bidder, but where difference 
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Awards—Continued. 


between bid disregarded and next higher 
bid is considerable, there should be 
administratively considered whether 
there should be rejection and read- 


Bidder’s liability for default—there be- 
ing no binding contract where award 
is made subsequent to period specified 
in bid, there is no legal] basis for charg- 
ing said bidder with excess cost in- 
curred in obtaining services elsewhere 
because of bidder's failure to perform. 

Where contracting officer, under mis- 
take as to contents of bid, awards con- 
tract to bidder whose bid contained a 
specification qualification, there is no 
authority for open-market purchase of 
supplies involved against bidder’s ac- 
count, and readvertisement should be 
had if bids received are no longer avail- 
able for acceptance, or if market con- 
ditions are now such that readvertis- 
ing may bring lower bids............. 

Protests: 

Bidder’s qualifications—stipulation in 
advertisement for bids to aid in deter- 
mining qualifications of respective 
bidders, is in protection of United 
States, and not for benefit of compet- 
ing bidders, and may not be made 
basis for protest of proposed award to 
lowest bidder not specifically so quali- 
fied where there has been a bona fide 
administrative determination of quali- 
fication otherwise..................-- 

Contract awards should not be made 
where specifications involved are a 
matter of protest, until after determi- 
nation of the matter by General 
Accounting Office..................-. 

Remote bidders instead of by lot—con- 
tract awards in cases of identical bids 
with no particular advantage to United 

States in selection of any one bid should 

be by lot, and there is no authority for 

award to most remote bidders in an at- 
tempt to correct an alleged illegal local 
combination to restrict competitive 


Restrictive specifications—credit may not 
be allowed for payments for bitumgstic 
enamel under contract based upon speci- 
fications which, although such as any 
reliable manufacturer or dealer could 
comply with, were, nevertheless, because 
of administrative officers’ opinion as to 
sole source, restricted to one dealer_....- 

Splitting—no authority for award to more 
than one bidder for title reports where 
bids constituting basis for awards are 
not identical and there is no showing of 
facts which would make such procedure 
desirable or necessary............------ 


Page 
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497 
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vantage in selection of any one bid aries and expenses. .........-.........-. 277 if 
should be by lot, and there is no au- Government indemnification against: { 
thority for award to remote bidders in Private contractor—where, under con- 4 
attempt to correct alleged illegal local tract with Cotton Producers’ Pool, 
combination to restrict competitive providing for proper selling and other- 
WRN isis Soe iSdi nis de dees SeRues 538 wise servicing cotton, the sole compen- 
See, also, Advertising, bids, acceptance, etc. sation to be commission on cotton sold 
Cancellation. See Contracts, termination. payable upon receipt of proceeds by 
Codes of fair competition—increased costs— Cotton Pool, the contractor fails to 
telief. See Contractors. make shipment under contract ot sale 
Contracting officer's authority: with a mill operating under Southern 
Extensions of time and liquidated dam- Mills Rules, 1935, within time required i 
ages: by said rules, there is no authority to if 
Authority of contracting officers to grant reimburse said contractor for amount i 
extension of time derived from and lim- assessed as penalty and increased costs i 
ited by contract, and their functions, of procurement of cotton elsewhere... 735 ; 
as to liquidated damages, are limited Private licensor—provisions in license i 
to determination and report of facts agreement to ‘lay, maintain, and oper- 5 
relating to extent and causes of delays, ate a line of wire or wires for telegraph 4 
the legal determination whether con- or telephone purposes beneath the “a 
tractor should be charged with liqui- track or tracks and property of licen- 
dated damages being for determination sor’, indemnifying licensor against 
by General Accounting Office and loss, damage, etc., of whatsoever char- H 
emettd jed te cost Kd ls shew 374 acter, direct or consequential, ete., are iy 
Where provision is made for liquidated illegal not only because of indefinite- is 
damages for delays in completion, un- ness and uncertainty as to whether 4 
less contractor, within stipulated time, appropriations involved are adequate f 
which may be extended by contracting to their fulfillment, and indefinite as # 
officer as provided in contract, notifies to manner of determining amount to oi 
of delays, time for completion may be be paid, but also because there exists if 
extended if found justified, notwith- no legal authority to so bind United a 
standing contractor failed to notify States unless so provided by statute.. 803 oy 
within stipulated period, if extension Liquidated: | 
for such giving of notice is found justi- Delays by contractor—Sunday and q 
fied and is given in accordance with mode of delivery—where contract pro- a 
contract terms, but question whether vided for liquidated damages for each 4 
delay did or did not cause actual dam- day of delay in shipment beyond stip- 2 
age is not for consideration in connec- ulated number of days after receipt of a 
' tion with such extensions... .......- 374 order, delivery’ to carloading company § 
i Construction—maritime working days— is not such shipment as will toll liqui- ; 
; where contract for use of tow boat provides dated damages for delays fo said com- 4 
specified rate per day, work day to be min- pany in releasing supplies involved to } 
imum of 8 and maximum of 16 hours, at the railroad, and, as Sundays and holi- a 
option of the Government, there is no days were not excluded in determining ; 
authority for payment of daily rate for each period allowed for shipment, the cir- 4 
8 hours of work, notwithstanding interpre- cumstance that last day of that period 
tation as to work day provisions given fell on a Sunday is not material in 7 
contractor by procurement officer prior. to determining damages chargeable, the + 
opening of bids, but not made part of supplies not having been turned over if 
ome a2). BARRA a, 310 to the railroad until the following 
Damages: TueeGAG ceser cones cslsdiclisdieidive 918 


Tie bids—by lot—contract awards in cases 
of identical bids with no particular ad- 


Actual—delays by contractor—under con- 
tract containing no specific provision for 
either liquidated or actual damages but 
containing a provision authorizing Gov- 
ernment to terminate contract, the excess 
cost of supplies procured elsewhere to be 
charged the contractor, the Government 
is not required to exercise its option to 
terminate contract but may permit con- 
tractor to complete delivery and charge 


1184"—37 


73 





him with actual damages incurred inci- 
dent to delay, such as inspectors’ sal- 


Enforceable provisions—liquidated dam- 
ages for delays in delivery should be 
provided for in large quantity stock 
item contracts for supplies not readily 
procurable in open market, but, in 
such cases, as damages due to delivery 
delays are reduced in proportion to 
partial deliveries, the ‘stipulation 
should be on basis of an appropriate 
percentage of contract price of any 


i 
Damages—C ontinued. ; 
1 
| 
, 
: 
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Liquidated—C ontinued. 
undelivered supplies for each day of 
delay after delivery date fixed in 


Contractor’s request to withdraw his 
bid after acceptance cannot operate 
to extend delivery time fixed by 


Where provision is made for liquidated 
damages for delays in completion, 
unless contractor, within stipulated 
time, which may be extended by 
contracting officer as provided in 
contract, notifies of the delays, the 
time for completion may be extended 
if found justified, notwithstanding 
contractor failed to notify within 
stipulated period, if extension for 
such giving of notice is found justi- 
fied and is given in accordance with 
contract terms but question whether 
delay did or did not cause actual 
damage is not for consideration in 
connection with such extensions-... 

On a valid agreement for liquidated dam- 
ages the matter of whether there were 
actual damages is not tor consideration. 

Post contract period set-offs against spec- 
ified contract period delays—in deter- 
mining amount of such damages 
chargeable, delays excusable under 
terms of contract as unforeseeable dur- 
ing specified contract performance pe- 
riod may not be reduced by number of 
abnormally good weather days in post 
contract period, notwithstanding con- 
tracting officer's finding of fact to 


Unenforceable provisions—contract liq- 
uidated damage clauses for delays in 
delivery, wholly disproportionate to 
probable actual damage involved, and 
not primarily established as a measure 
of compensation in that supplies in- 
volved were not urgently needed and 
same liquidated damage rate was to 
apply whether award was made on 
any or all of items involved, are unen- 
forceable, and, in absence of actual 
damage shown, there is no basis for 
withholding any part of contract price 
for delivery delays 

Waivers—vested rights may not be 
waived by Government officers 

Measure of—inferior equipment—where 
contractor furnishes trucks equipped 
with standard oil gauges under contract 
requiring viscometers, and offers adjust- 
ment on money basis, measure of dam- 
ages may not be fixed as difference be- 
tween billing price to contractor of the 
two types of gauges but is for determina- 
tion on basis of ‘“‘quoted’’ price of vis- 


344 


918 


cometers at time of contract award, plus 
reasonable installation charge, minus 
billing price to contractor of a standard 
oil gauge, presuming said price includes 
Cost of installation 

Public building construction—where con- 
tractor is made responsible for proper 
protection of work until completion and 
final acceptance, and delivery of build- 
ing at that time ‘‘complete and undam- 
aged’’, damage resulting from “‘unprec- 
edented” flood does not absolve con- 
tractor from responsibility for restoration 
and delivery of building as contem- 
plated by the contract, the building, al- 
though substantially completed and oc- 
cupied, properly not having been ac- 
cepted at time of flood 

Quantity stipulations—purchases less than 
stipulated—contract for milk “in such 
quantities as may be required * * °* 
each day”, with further provision that 
“the average amount to be taken any 
one day during the life of this contract 
will be ninety quarts’, may not be made 
basis of claim for damages or loss by con- 
tractor predicated on failure of the Gov- 
ernment, due to destruction by fire of a 
sanatorium, to take the average number 
of quarts specified each day where all 
milk required was procured from con- 
tractor concerned 


Default: 


Contractor’s liability: 

Contractor not in default, and may be 
excused from further performance un- 
der contract for dairy loam, the taking 
of which was to be effected by the Gov- 
ernment, where he was able to furnish 
only a small portion when called upon 
due to extended delay by the Govern- 
ment, the contract having contem- 
plated prompt performance, and hav- 
ing obligated the Government for pay- 
ment of only such material as was 
actually hauled away 

Flood conditions—where supplies in- 
volved were possible of procurement 
elsew here, the fact that a river at flood 
stage prevented operation of contrac- 
tor’s plant affords no legal justifica- 
tion for failure to make deliveries as 
required by contract 

Increased costs. See Contracts, increased 
costs, defaulting contractor. 


Delays: 


Damages. See Contracts, damages. 

Extensions of time—General Accounting 
Office jurisdiction—administrative re- 
quest whether there is authorized issu- 
ance of change order extending time for 
completion of project for period reported 
to be commensurate with delays by 
reason of adverse weather conditions 


379 
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Page 


normal to cause delays which would not 
have occurred under weather of normal 
severity, nor otherwise supported by 


Bid evaluation—C ontinued. 
erroneous but also destructuve of 
competition required by sec. 3709, 


specific findings of fact as to delays, and Wey Gidatnndskdbbepssthnshecdiccdsccs 971 
involving allowance for anticipated Indefinite destination points—where 
future severity of weather, may not be Government destination cannot be 
made basis of decision by Comptroller definitely determined in advance, no 
General. Resubmission suggested atter objection to invitations for bids for 
specific findings of fact and completion delivery f. 0. b. any destination within 
of formal administrative action in accord- &@ reasonably limited area as well as 
ance with contract terms_............. 684 f. o. b. bidder’s shipping point._....... 815 
Deliveries: Mistake in bid—correction procedure— 
Carloading company instead of railroad— where mistake in bid involves matter 
effect on liquidated damage determina- of transposition of delivery price quo- 
tion—where contract provided for tations—f. o. b. destination and f. o. b. 
liquidated damages for each day of delay factory—correction may be made, 
in shipment beyond stipulated number after confirmation by bidder, without 
of days after receipt of order, delivery submission to General Accounting 
to carloading company is not such ship- Office........--.---------------------- 999 
ment as will toll liquidated damages for Shipments tess ‘tian ‘00 pounte~tule 
delays of said company in releasing sup- stated in 16 Comp. Gen. 272, in connec- 
plies to railroad, and, as Sundays and tion with Government contract, that 
holidays were not excluded in determin- invitations for bids involving ship- 
ing period allowed for shipment, cir- ments weighing 100 pounds or less need 
cumstance that last day of that period require bids on f. 0. b. Government 
fell on Sunday is not material in deter- destination basis only, may be ex- 
mining damages chargeable, the supplies tended to shipments between 100 and 
not having been turned over to railroad 200 pounds if, because of low rate classi- 
until following Tuesday_.....-.-..----- 918 fication of articles involved and other 
> okt factors, no material saving would 
Bid aes ae — shipment on Government 
Ga iss Se i hes 815 
Advertised specifications properly Shipments not in excess of 100 pounds— 
may require bids on basis f. o. b. advertised specifications for supplies 
Government destination, as well as should permit low bidder, f. o. b. 
{. o. b. point of bidder's selection— shipping point, to equalize land-grant 
factory or otherwise—and where rates in event there should be for 
quotations are submitted on basis of acceptance a higher bid, f. 0. b. ship- 
shipment on Government bill of lad- ping point, which would otherwise 
ing with freight charge to be - result in lower aggregate cost to United 
ducted from price bid, that bid is for States for supplies at Government 
aeceptance which, having regard for destination, where weight of ship- 
land-grant or other advantages avail- ment concerned is estimated to exceed 
able in such connection, will result 100 pounds, but matter of equaliza- 
in lowest net charge against public tion of lowest net rate available to 
MONCYS..---.n0-----=--en-neenecrane 697 Government when such rate does not 
Advertised specifications should re- * involve land-grant deduction is pri- 
quire bids f. 0. b. Government marily for administrative discretion... 272 
destination and f. o. b. point of Where bids are solicited f. 0. b. factory, 
bidder’s selection so that the Govern- award should not be made f. o. b. 
ment may accept bid resulting in destination, although more favorable 
lowest net charge against public to the Government, procedure in such 
moneys, and a bid is not objection- case being readvertisement for bids on 
able because price . o. b. — f. o. b. destination, as well as f. 0. b. 
crigin is for determination by de- Mery, Te es 21 
ducting from quoted f. 0. b. destina- Where bids are requested f. 0. b. con- 
tion price the transportation cost on tractor’s plant, shipments to named 
Government bill of lading from bid- destination, award should not be made 
der’s shipping point to Government on f. o. b. destination basis, although 
destination ....... ecsaslaus-absoswse 729 more favorable to the Government, 
Interpretation of bidder’s freight but bids should be solicited on f. 0. b. 
equalization offer as one offering to destination, as well as f. 0. b. factory, 
meet price of lowest bidder, and basis. Rule stated in 10 Comp. Gen. 
award on that basis, is not only 402 modified for future advertising... 149 
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CONTRACTS—Continued. 
Deliveries—Continued. 
Inferior—measure of damages—where con- 


‘ 


tractor furnished trucks equipped with 
standard oil gauges urder contract re- 
quiring viscometers, and offers adjust- 
ment on money basis, measure of 
damages may not be fixed as difference 
between billing price to contractor of the 
two types of gauges but is for determina- 
tion on basis of “‘quoted’’ price of vis- 
cometers at time of contract award, plus 
reasonable installation charge, minus 
billing price to contractor of a standard 
oil gauge, presuming said price includes 
cost of installation... .......-...-....--- 


Superior—defaulting contractor’s _li- 


ability—where under a contract to fur- 
nish hydraulic leather, designated as 
“sides”, meeting certain minimum 
specifications, contractor was permitted 
to deliver “‘butt bends” which were sub- 
sequently rejected, the contractor is 
chargeable with excess cost of procure- 
ment elsewhere through readvertised 
specifications identical with the original, 
notwithstanding second contractor de- 
livered “‘butt bends’’, there being no 
prohibition against a contractor furnish- 
ing or the Government accepting at low 
bid price materials superior to that 
required under contract........-.....--- 


Time, extension of—contractor’s request to 


withdraw bid after acceptance cannot 
operate to extend delivery time fixed by 


Discounts: 
Effect on labor, ete., stipulations—reduc- 


tion of contract price otherwise in excess 
of $10,000 to amount below by reason of 
discount provision, does not authorize 
non-inclusion in contract of labor stipu- 
lations, etc., of Walsh-Healey Act-_...... 
Voluntary—acceptance and disposition— 
discounts or refunds voluntarily made by 
Government contractor should be 
accepted and deposited as miscellaneous 


amounts. 


Exchanges: 


Old for new: 

Determination of trade-in values—as 
said values of used motors exchanged 
in part payment for reconditioned ones 
are readily ascertainable under appli- 
cable Procurement Division contract 
made after advertising, further adver- 
tising to determine such values is un- 
necessary. 16 Comp, Gen.351, modified. 

Effect on labor, etc., stipulations—re- 
duction of contract price, otherwise in 
excess of $10,000, to amount below by 
reason of trade-in allowance, does not 
authorize noninclusion in contract of 
labor, ete., requirements of Walsh- 
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Estimated quantities. See Contracts, 


Exchanges—C ontinued. 


Old for new—Continued. 

Fact that Government automobile is 
not usable would not justify trading it 
in on purchase of new automobile with- 
out also offering it for sale independ- 
ently of trade-in....................... 

Ford passenger car and truck parts re- 
quired by Government establish- 
ments during fiscal year 1937 are for 
procurement under applicable Pro- 
curement Division contract, but there 
being no provisien therein for fixing 
trade-in value of a used motor, such 
value, for Miscellaneous Receipts de- 
posit purposes, is for determination by 
requesting trade-in bid from contrac- 
tor and cash bids from others.......... 

Provisions authorizing such exchanges 
under Department of Agriculture ap- 
propriations may not be extended to 
Emergency Conservation Work ap- 
propriations expended under direction 
and control of that Department --..... 

Used for reconditioned—where used motor 
is replaced by reconditioned one as 
substitute for reconditioning the used 

motor, there need not be deposited as a 

miscellaneous receipt an amount equal 

to that allowed for used motor in part 
payment of reconditioned one. 14 Comp. 

Gen. 796, modified in part..............- 


Filing. See General Accounting Office, 


records. 


Foreign products: 


Certificates. See Certificates. 

Statutory prohibitions—Government lia- 
bility for contract termination—pur- 
chase of articles, etc., of foreign manufac- 
ture being expressly prohibited by stat- 
ute unless head of Government estab- 
lishment concerned determines that 
such purchase is in public interest, pay- 
ment is not authorized for motor of for- 
eign manufacture delivered under invi- 
tations for bids, made a part of subse- 
quently canceled contract, expressly 
stipulating it was understood domestic 
articles were to be delivered unless speci- 
fied otherwise by bidder, where bidder 
neither deleted this stipulation nor made 
specification otherwise as to place of 


Equalization: 

Advertised specifications for supplies 
should permit low bidder, f. 0. b. 
shipping point, to equalize land-grant 
rates in event there should be for ac- 
ceptance a higher bid, f. o. b. shipping 
point, which would otherwise result 
in lower aggregate cost to United States 
for supplies at Government destina- 
tion, where weight of shipment con- 
cerned is estimated to exceed 100 
pounds, but matter of equalization of 


Page 
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Page 


Equalization—Continued. 
lowest net rate available to Govern- 
ment when such rate does not involve 
land-grant deduction is primarily for 


Defaulting contractor—Continued. 
was permitted to deliver “butt bends” 
which were subsequently rejected, the 
contractor is chargeable with excess 


administrative discretion. ..........-.-. 272 cost of procurement elsewhere through 
Ambiguous offers—where bidder’s offer readvertised specifications identical 
is ambiguous, a contract awarded on with the original, notwithstanding 
basis of that interpretation most favor- second contractor delivered “butt 
able to the Government is proper and bends”, there being no prohibition 
need not be disturbed, particularly against a contractor furnishing or the 
where applicable specification provi- Government accepting at low bid 
sion supports the administrative inter- price materials superior to that re- 
pretation, and contractor accepts quired under the contract ............-. 922 
award “‘on the basis of our quotation.”. 569 Mistake in award—there being no bind- 
Transportation in subsequent fiscal year— ing contract where award is made sub- 
appropriation availability—general rule sequent to expiration of period speci- 
that charges for transportation of sup- fied in bid, there is no legal basis for 
plies purchased f. 0. b. place of manu- charging said bidder with excess cost 
facture are not chargeable to appropri- in obtaining services elsewhere because 
ation for fiscal year in which purchased of bidder’s failure to perform __........ 699 
if transportation is performed in subse- Gasoline and oil—purchases from other 
quent fiscal year and contract of trans- than contractor—where oil company 
portation is separate from contract of contracts to furnish gasoline and oil at its 
purchase, is applicable to automatically service stations under contract provi- 
recurring fiscal year appropriations made sions which require furnishing of stipu- 
by sec. 32, act, Aug. 24, 1035.......--..-.. 843 lated services at all stations operated by 
General Supply Schedules: it at time such services are required, but 
Purchases elsewhere: do not require maintenance of service 
Credit not allowed for payments made stations for that purpose, the contractor 
under contracts involving purchase is not liable for excess cost of gasoline and 
elsewhere of office furniture of class and oil otherwise procured because contractor 
general character contracted for under has disposed of a part or all of its service 
General Schedule of Supplies where stations without making provision for 
neither need for furniture of slightly furnishing of contract service elsewhere.. 553. 
mail a boaaes a rles —— seneeny Recovery Act—relief. 
where separate invitations to bid were Senne 
issued and separate awards made al- Wages—coal contracts—procedure and 
legedly only because of two types supporting papers required, in submit- 
being involved and because of use for ting claims for coal contract price ad- 
separate purposes...............--.... 225 justments because of wage scale changes 
Diaries, tags and certificates—where under contracts providing  mathe- 
constituting printing, binding or matical percentage formula for adjust- 
blank-book work within meaning of TEMES ...-ee0n--annnncn-nanoneae-sen0e 805 
act Mar. 1, 1919, purchases may not be Inspection and superintendence: 
made under Procurement Division Construction appropriation availability: 
contracts without prior authorization Appropriation made available until 
of Public Printer..................... 145 June 30, 1937, by Deficiency A ppropri- 
Increased costs: ation Act, June 22, 1936, for construc- 
Defaulting contractor: tion of lighthouse tender not having 
Contractor’s liability—where supplies authorized expenditures for personal 
involved were possible of procurement services, payment therefrom of salaries 
elsewhere, the fact that a river at flood of Government inspectors is neither 
stage prevented operation of contrac- authorized for fiscal year 1937, nor 1938, 
tor’s plant affords no legal justification notwithstanding obligation of appro- 
for failure to make deliveries as re- priation by award prior to expiration of 
quired by contract, and contractor is fiscal year of availability. 11 Comp. 
chargeable with increased cost because Gen. 500, distinguished -.............. 1055 
of procurement elsewhere. _..........- 983 Inspection of construction work for the 
Liability notwithstanding acceptance of Government is a personal service and 
superior materials—where under a4 not so inherently a part of the construc- 
contract to furnish hydraulic leather, tion as to make a purely construction 
designated as ‘‘sides”’, meeting certain appropriation available for payment of 
minimum specifications, contractor inspector’s salary...................... 1055 
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Labor, etc., stipulations—Continued. 


ee eee eee 


Delays: 
Excess costs of inspection resulting 
directly from delays in completion of 
a contract are chargeable to contractor, 
notwithstanding omission from con- 
tract of stipulation to that effect, and 
fact that such inspection, after comple- 
tion date, is performed at a point other 
than that specified in contract is not 


Under contract for supplies containing 
no specific provision for either liquidat- 
ed or actual damages but containing a 
provision authorizing Government to 
terminate contract, the excess cost of 
supplies procured elsewhere to be 
charged the contractor, the Govern- 
ment is not required to exercise its op- 
tion to terminate contract but may per- 
mit contractor to complete delivery and 
charge him with actual damages in- 
curred incident to delay, such as inspec- 
tors’ salaries and expenses 

Interpretation. See Contracts, construction. 
Interrelated Government and private per- 
sonne)—rehabilitation loans to mutual aid 
corporations—no objection to loan by 
Resettlement Administration for rehabili- 
tation through furnishing of medical care, 
notwithstanding employees of said Admin- 
istration are also officers of the cooperative 
association, sec. 41, Criminal Code, 35 Stat. 
1097, prohibiting interrelated private 
agency and Government personnel busi- 
ness transactions, not being for application 
to these employees who have no pecuniary 
or other interest in profits or contracts of 
the association except protection of inter- 
ests of the United States. 

Labor, etc., stipulations: 

Applicability: 

Advertising procedure—invitations for 
bids which will develop contracts in 
excess of $10,000 should notify bidders 
that labor stipulations, etc., of Walsh- 
Healey Act, will be applicable, but if 
awards are made by splitting, or other- 
wise, for less than $10,000, provisions of 
act need not be included. After such 
awards, balances not much more than 
$10,000 should be readvertised, a better 
price being possible because such labor 
stipulations might not be for inclusion 
in connection with readvertisement-.. 

Price reductions: 

Contract price otherwise in excess of 
$10,000 reduced below by reason of 
trade-in allowance does not authorize 
noninclusion in contract of labor, 
ete., requirements of Walsh-Healey 


Contract price otherwise in excess of 
$10,000, reduced below by reason of 
discount provision, does not author- 


Applicabilit y—Continued. 
Price reductions—C ontinued. 
ize noninclusion in contract of labor 
stipulations, etc., of Walsh-Healey 


Walsh-Healey Act requirements for in- 
clusion in any contract made by any 
Government agency or instrumental- 
ity of the United States, etc., for manu- 
facture or furnishing of materials, sup- 
plies, articles, and equipment in any 
amount exceeding $10,000, unless 
specially excepted thereform. 

Dealers — undisclosed principals—Secre- 
tary of Labor has provided, under au- 
thority Walsh-Healey Act, that ‘“‘where 
a dealer instead of filling a Government 
order from his own stock quotes a manu- 
facturer’s price, and has factory ship 
direct to Government, dealer will be 
deemed agent acting for undisclosed 
principal” and the “manufacturer is 
party to contract and consequently re- 
sponsible for conforming to labor stipula- 
tions therein’’, etc 

Split awards—where, in purchase of tractor 
equipment involving aggregate value in 
excess of $10,000, award is made on several 
items to bidders who quoted on only a 
portion of the items involving an aggre- 
gage of less than $10,000, there is no objec- 
tion to award of other items aggregating 
substantially less than $10,000 to another 
bidder—iow in price as to these items— 
who excepted to Walsh-Healey Act speci- 
fication provision, notwithstanding said 
bid in the aggregate exceeded $10,000, if 
administratively found that prices bid 
are reasonable, there not being in such 
case any inducement upon readvertise- 
ment for other bidders to offer more 
favorable prices in order to come within 
exception limit of said act. 16 Comp. 
Gen, 583, distinguished 

Wage underpayments—disposition of pen- 
alties therefor—moneys withheld or re- 
covered as deductions, rebates, refunds, 
or underpayments of wages, undes sec, 2, 
Walsh-Healey Act, 49 Stat. 2037, are for 
deposit in special deposit account, and 
not as trust funds, and are for payment 
therefrom only upon order of Secretary of 


583 Materials—inferior. See Contracts, deliveries. 
Mistakes: 


Awards. See Contracts, awards, mistakes. 
Bids: 

Check in lieu of bid bond—where bidder 
refuses to enter into contract because 
of alleged mistake in bid and it is de- 
termined that relief may not be 
granted, the certified check furnished 
with bid is for covering into Treasury 
as a miscellaneous receipt 
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Bids—Continued. 

Government sales—where bidder alleges 
mistake in bid on Government salvage 
property, a difference in bid prices 
would not necessarily be constructive 
notice to contracting officer of  mis- 
take as would a like difference in prices 
for purchase of new equipment, etc., 
and where bid was unambiguous, 
prices quoted not such as to put con- 
tracting officer on notice of error, and 
mistake was not alleged until after 
award and receipt of bill by contractor, 
a failure to pay for property may not 


Quotation on wrong material—contrac- 
tor who, abandoning earlier protest, 
voluntarily delivers gasoline under con- 
tract unenforceable for lack of consider- 
ation and mutuality but valid and 
binding to extent performed, is not 
entitled to more than contract price 
notwithstanding allegation of mistake 
in bid, the mistake not being mutual 
and not having been alleged until after 
acceptance in good faith and part per- 
I ieceeawela esetexvecrabie sp nee 

Submission to General Accounting Of- 
fice—questions involving mistake in 
bid may be submitted directly to 
General Accounting Office by con- 
tracting officer rather than through 
head of department concerned in order 
to minimize delay, but there should be 
furnished complete information, etc., 
relative to the mistake 

Tax not included: 

Where bid showed affirmatively there 
were “Exceptions—None” as to 
price, there is no authority for issu- 
ance to contractor of tax exemption 
certificates, the bid retund or exemp- 
tion omission constituting a unilat- 
eral mistake or “‘oversight” not such 
for which relief may be granted 

Where trucks of one manufacturer are 
used as component parts in manu- 
facture of truck shovels by Govern- 
ment contractor, his alleged failure— 
not brought to attention until after 
award—to include in bid price Fed- 
eral excise tax applicable to the 
trucks, does not justify furnishing of 
tax exemption certificate. 

Transposition of figures: 

Correction procedure—where mistake 
in bid involves matter of transposi- 
tion of delivery price quotations— 
f. o. b. destination and f. 0. b. fac- 
tory—correction may be made, after 
confirmation by bidder, without 
submission to General Accounting 


Bids—Continued. 
Transposition of figures—Continued. 
Where, upon opening of bids, it was 
noticed delivery at destination price 
was less than delivery at factory, and 
bidder, after having matter brought 
to his attention, states bid prices 
should be reversed, the bid may be 
corrected and award made accord- 


Typographical errors—mere allegation of 
error in typing price in bid not conelu- 
sive evidence of mistake, particularly 
where there is very little difference 
between price bid and next lowest bid 
price and total as extended on bid 
agrees with unit price. 

Withdrawal — administrative officers 
without authority to permit or require 
withdrawal of bids subsequent to time 
fixed for opening notwithstanding 
obvious error in bid prices. 


Monopolies: 


Advertised specifications involving repos- 
session and storage of repossessed equip- 
ment by Federal Housing Administra- 
tion, requiring evidence of ability to 
render service on nation-wide basis in 
connection with which, after wide ad- 
vertisement, only three bids were re- 
ceived, may not be made basis of contract 


Contract for furnishing and installing for 
entire fiscal year an indefinite quantity 
of movable metal and glass partitions for 
buildings occupied by Federal Housing 
Administration in Washington, D. C., 
‘and other locations within the United 
States’’, awarded after only very limited 
advertising at Washington, is unauthor- 
ized, there being no legal justification for 
giving particular contractors a nation- 
wide monopoly, thereby excluding other 
contractors throughout the United 
States, and payments are not authorized 
for services rendered thereunder except 
for partitions required at Washingtc't 


Open market purchases — default—where 


contracting officer, under mistake as to 
contents of bid, awards contract to bidder 
whose bid contained qualification of ad- 
vertised specifications, there is no author- 
ity for open-market purchase of supplies 
involved against bidder’s account 


Patent infringements—subsequent pay- 


ments—mere notice by patentee of alleged 
patent infringements in performance of 
Government contracts containing no 
patent indemnity stipulations, and in 
connection with which no patent infringe- 
ment bonds were furnished, is not suffi- 
cient to justify refusal to make further pay- 
ments to contractors 
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CONTRACTS—Continued. 
Payments: 






Restrictive specifications—credit not al- 
lowed for payments in connection with 
purchases of bitumastic enamel under 
contract based upon specifications which, 
although such as any reliable manufac- 
turer or dealer could comply with, were, 
nevertheless, because of administrative 
officer’s opinion as to sole source, re- 
stricted to one dealer..................- 

Social Security taxes—amounts represent- 
ing Social Security tax directly chargea- 
ble to change orders issued under a con- 
tract need not be withheld until tax is 
actually paid by contractor............- 


Penalties—Walsh-Healey Act—wage under- 


payments, etc.—disposition—moneys with- 
held or recovered as deductions, rebates, 
refunds, or underpayments of wages, un- 
der sec. 2, Walsh-Healey Act, 49 Stat. 2037, 
are for deposit in a special deposit account, 
and not as trust funds, and are for pay- 
ment therefrom only upon order of Secre- 
CE ee centancnswtconncesbsescckeus 


Performance: 


Bonds. See Bonds, performance. 

Impossibility—contractor is not in default, 
and may be excused from further per- 
formance under a contract for dairy 
loam, the taking of which was to be 
effected by the Government, where he 
was able to furnish only a small portion 
when called upon due to extended de- 
lay by the Government, the contract 
having contemplated prompt perform- 
ance, and having obligated the Gov- 
ernment for payment of only such 
material as was actually hauled away... 


Personal services. See Personal servicer. 
Price: 


Adjustment: 

Anticipated crop not realized—contrac- 
tor may not be relieved of obligation 
to pay full purchase price for antic- 
ipated yield of hay under contract 
providing for payments of portion 
thereof before the several expected 
cuttings, notwithstanding only a por- 
tion of anticipated cuttings material- 
ized due to drought conditions, the 
contract being absolute as to payment 
and without reservation as to con- 
tingency involved, and there having 
been no warranty as to crop yield or a 
complete failure of consideration. .... 

Coal contract wage changes—procedure, 
and supporting papers required, in 
submitting claims for coal contract 
price adjustments because of wage 
seale changes under contracts provid- 
ing mathematical percentage formula 


Social Security taxes: 
Contractor may not be reimbursed for 
Social Security taxes made appli- 
cable after execution of contract... 
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Price—Continued. 


Adjustment—Continued. 

Social Security taxes—Continued. 

No authority for such adjustment in 
coal contracts to include said taxes, 
notwithstanding contract provision 
for adjustment to extent of subse- 
quent sales tax, processing tax, ad- 
justment charge, or other tax or 
charge changes made by Congress 
“directly upon production, mapnu- 
facture or sale of the supplies cov- 
ered by this contract”’, social secur- 
ity taxes being excise taxes on the 
contractor “‘with respect to having 
individuals in his employ’’ and not 
taxes on coal, its production or sale, 
and the contract having been en- 
tered into subsequent to enactment 
of the tax-imposing statute. _....... 

Under a contract providing for an 
“equitable adjustment” in connec- 
tion with change orders involving 
increases or decreases in labor, time, 
material, etc., there may be added 
to amounts payable, due to such 
changes, a sum equal to exact 
amount of taxes directly chargeable 
to change orders, with correspond- 
ing decreases for taxes saved where 
reductions are effected by change 
orders, in those contracts entered 
into subsequent to enactment of said 
tax laws, but amount added as taxes 
may not be treated as an item of 
“cost”’ on which are computed by 
percentage amounts to be allowed 
as “overhead” and “‘profit”.......-. 

State sales taxes—contractor required to 
purchase materials for use on work 
covered by change orders, who, 
because of sales tax, pays higher price 
by reason of inclusion of said tax in 
purchase price, may include whole 
purchase price as item of cost upon 
proper showing but not because 
replenishment of tax free stock used in 
connection with change order requires 
payment of higher purchase price..-. 

Invoice delivery requirements—Gasoline— 
involves contract requiring showing of 
publiciy posted commercial consumers 
prices at place of delivery and what will 
constitute sufficient showing for price 
verification purposes...........-..--.-.. 

Reduction: 

Question whether deductions in connec- 
tion with Government contracts in 
which Federal tax has been included, 
are properly made on basis of contract 
price when said price includes trans- 
portation charges on articles involved, 
is not a matter for General Accounting 
Office, but is for adjustment by Com- 
missioner of Internal Revenue..-.--.... 

Rule stated in 15 Comp. Gen. 688, that 
there should be deducted from con- 
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CONTRACTS—Continued. 
Price—Continued. 
Reduction—Continued. 
tract price an amount equal to per- 
formance bond premium where such 
bond was required by specifications 
and not furnished, not a general rule 
and not for application where bond of 
individual sureties, or United States 
bonds authorized to be accepted in lien 
of surety bonds, are furnished - -...... 
Where under specifications containing 
provision that prices bid include any 
Federal tax heretofore imposed appli- 
cable to material involved, a bid 
bearing a qualifying rider that prices 
were subject to no adjustment because 
of such tax is accepted, the contractor 
is entitled to payment at full contract 
price notwithstanding it was a 
processor and paid no processing taxes 
during period involved--.............. 
Prison-made goods. See Penitentiaries and 
prisons. 
Public utilities. See Public utilities, contracts. 
Purchases or services by other than con- 
tracting agency—Government agency may 
purchase gasoline and oi] under contract of 
another Government agency where con- 
tract so provides, if said agency has entered 
into no contracts for such services for ter- 
ritory and period involved, or, if contractor 
for agency involved has leased its stations 
to individual dealers without arrange- 
ments for furnishing of supplies for account 


Quantities. See Contracts, amounts. 

Recission—authority—contract of sale of 
Government surplus property may not be 
rescinded, and purchase price refunded, 
because property was stolen from Govern- 
ment premises where it had been left by 
purchaser after payment of purchase price, 
the Government not having been grossly 
negligent under resulting gratuitous 
relationship; terms and conditions of sale 
having specifically disclaimed any respon- 
sibility for loss or damage after consum- 
mation of sale, and there being no equitable 
authority either in any administrative 
office or General Accounting Office to do 

Sale of anticipated crops—expected yield 
not realized—price adjustment—contractor 
may not be relieved of obligation to pay full 
purchase price for anticipated yield of hay 
under contract providing for payments of 
portion thereof before the several expected 
cuttings, notwithstanding only a portion 
of anticipated cuttings materialized due to 
drought conditions, the contract being 
absolute as to payment and without 
reservation as to contingency involved, 
and there having been no warranty as to 
crop yield or a complete failure of considera- 
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Samples—low bid should not be rejected 
because of failure to furnish something that 
is required which does not affect in any 
way price, quality, etc., including samples, 
notwithstanding such furnishing is 
required by specifications...............-- 

Sources of supply—manner of ascertain- 
ment—whether a particular manufacturer 
is only one who can meet actual needs of 
United States is for determination by 
advertising and not by conclusions or 
opinions formed or obtained otherwise by 
contracting officers 

Specifications: 
Automobiles: 

Advertised automobile specifications 
stipulating such weight and wheelbase 
requirements as can be met by only 
three of ten dealers to whom invita- 
tions to bid were sent, and by those 
dealers only with automobiles listed at 
prices in excess of statutory purchase 
price limitation, are not a compliance 
with sec. 3709, R. 8., notwithstanding 
one of said dealers is willing to accept a 
price below statutory limitation...... 

Appropriated moneys not available for 
payments in connection with contracts 
awarded to other than lowest bidder 
under advertised specifications for 
automobiles for use in rural or cross 
country hilly sections of United States, 
plainly reflecting an administrative 
preference for more comfortable de /uze 
models rather than standard types, 
and providing that where a manu- 
facturer offers more than one model of 
same make and type, the lighter one, 
selling at a slightly lower price, will 
not be acceptablle.......ascocensecasasce 

Fact that Government automobile is not 
usable would not justify trading it in 
on purchase of new automobile with- 
out also offering it for sale inde- 
pendently of trade-in................- 

Fact that two or more manufacturers of 
automobiles can meet specifications 
does not establish their non-restric- 


Grade of passenger-carrying vehicles to 
be procured by Government estab- 
lishments having been fixed by statute 
within $750 price limit, specifications 
may not be drawn so as to exclude all 
vehicles within statutory price grade 
and limiting competition to higher- 
price field, notwithstanding one dealer 
is willing to furnish higher-price field 
car within statutory price limitation . 

Inclusion in automobile specifications, 
containing no service requirements or 
conditions, of requirement for built-in 
trunks, not authorized, particularly 
where specifications require “inside 
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CONTRACTS—Continued. 
Specifications—Continued. 


Page | CONTRACTS—Continued. 
Specifications—Continued. 


Automobiles—Continued. 
body dimensions sufficient to accom- 
modate adult passengers and their 
personal baggage.”’..............-.... 

Inclusion in automobile specifications of 
definite minimum wheelbase require- 
ment, unauthorized, notwithstanding 
inclusion is to secure “‘inside body 
dimensions sufficient to accommodate 
adult passengers and their personal 
baggage.”’...... 

Purchase of motor-propelled passenger 
carrying vehicles being prohibited by 
act of July 16, 1914, unless specifically 
authorized by law, payment may not 
be made for an automobile primarily 
offered for sale and intended for use as 
@ passenger-carrying vehicle, notwith- 
standing removal of extra body seats 
permits its use for other purposes.... 

Specifications for vehicles in a recognized 
competitive group or class will not be 
objected to where actual need is shown, 
but specifications may not be so drawn 
as to reflect administrative preference 
not based on actual needs 

Specifications setting forth definite re- 
quirements as to weight, wheel base, 
piston displacement, etc., without 
provision for variation therefrom, are 
unauthorized, particularly where used 
to exclude vehicles in a recognized 
competitive group 

When Congress specifically authorizes 
purchase of an automobile at not to 
exceed a fixed price, there is no author- 
ity for specifications drawn on basis of 
price limitation alone 

Where specifications for automobiles 
fail to indicate any essential difference 
in type of service to be performed 
under different itemization classifica- 
tions, the class of automobile to be pur- 
chased is for consideration on basis of 
work to be done, and not rank of using 
official ur employee. 

Bond requirements: 

In other than construction contracts, in 
connection with which matter of se- 
curity for performance is covered by 
bond requirements of act of Aug. 24, 
1935, prospective bidders should be 
notified that cash deposit, certified 
check, or performance bond, may be 
furnished at their option, but where 
performance bonds are required by 
advertised specifications, general rule 
is that such bond must be furnished --- 

Rule stated in 15 Comp. Gen. 688, that 
there should be deducted from con- 
tract price an amount equal to per- 
formance bond premium where such 
bond was required by specifications 
and not furnished, not a general rule 
and not for application where bonds 


Bond requirements—C ontinued. 
of individual sureties, or United States 
bonds authorized to be accepted in lieu 

of surety bonds, are furnished 
Changes—Standard truck specifications— 
wording of provisions of standard truck 
specifications purposely drawn and 
made effective for use of all Government 
departments should not be changed by 
administrative officers where there is no 
apparent reason therefor as such changes 
may result in confusion among bidders 
with corresponding reduction of compe- 
tition and likelihood of increased prices_ 
Drayage of Federal Supplies—-specifica- 
tions may not restrict competition to 
bidders quoting rates prescribed in 
accordance with State motor transporta- 


Excise taxes and exemption certificates— 
contracts involving dealers only, and 
both dealers and manufacturers 

Federal tax provisions—bidders’ deletions— 
qualification or deletion of a specifica- 
tion provision to the effect that prices 
bid should include any Federal tax appli- 
cable to supplies involved subject to 
adjustment in case of legislative change 
in said tax, does not require rejection of 
bids and award to other than lowest 
bidder 

Government needs—sufficiency of sup- 
plies, etc., involved for determination on 
basis of own qualities and not by com- 
parison with others at higher prices. 

Milk licenses and agreements—deletion by 
bidder—elimination by bidder of specifi- 
cation provision for purchase of dairy 
products requiring compliance with 
applicable Federal marketing agree- 
ments and licenses in effect at opening 
of bids, being immaterial where none 
Such in effect at that date, rejection of 
bid is not justified 

Minimum requirements: 

Should not be used except for purpose of 
indicating to bidders general class or 
type—not identity—of equipment de- 
sired, and, where used, a reasonable 
deficiency in equipment offered does 
not justify rejection of otherwise ac- 
ceptable low bid, unless such specifica- 
tions reflect a particular Government 


Where low bid is rejected because of 
deficiency in tractor weight and draw- 
bar pull as required by specifications, 
elthough deficiency was not unreason- 
able, and equipment offered was 
administratively considered adequate, 
bids received upon specifications in- 
creasing these requirements to admit 
competition, at higher prices and in a 
field beyond Government needs, after 
an intermediate protested advertise- 
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Minimum requirements—Continued. 
ment in which requirements were re- 
duced below those of original low bid- 
der, should be rejected, and readver- 
tisement had, setting forth actual needs, 
with acceptance of bid most advan- 


Preparation—not the responsibility of 
General Accounting Office, but, ifdrawn 
so as to conflict with applicable statu- 
tory requirements, must necessarily be 
questioned....... Spm chin + theiniinttneinieethinlbs = 

Proprietary articles—contract awarded on 
specifications calling for a proprietary 
product manufactured and sold by only 
one concern unauthorized in absence of 
showing that no other materials could 
meet needs of the United States 

Restrictive: 

Government may not be placed in posi- 
tion of having bidder dictate as to its 
requirements but specifications re- 
strictive of competition must be ques- 
tioned by General Accounting Office... 

Specifications involving purchase of new 
automobile and exchange of used car, 
so drawn, without need shown, as to 
follow closely specifications of only 
automobile in connection with which 
a bid was received may not be made 
basis of award, and the turn-in value 
of the used car being such as to require 
solicitation of separate cash bids, 

Trucks—particular needs—no objection to 
inclusion in specifications for trucks 
of safety glass, minimum body floor 
length, and maximum width and height 
requirements, where use intended, and 
conditions under which operated, re- 
quire such inclusion in interests of the 
United States 

Subject matter: 

Gasoline—invoice delivery price require- 
ments—involves contract requiring a 
showing of publicly posted commercial 
consumers prices at place of delivery and 
what will constitute a sufficient showing 
for price verification purposes. 

Gasoline and oil: 

Purchases from other than contractor— 
Government agency may purchase gas- 
oline and oil under contract of another 
Government agency where contract so 
provides, if said agency has entered 
into no contracts for such services for 
territory and period involved, or, if 
contractor for agency involved has 
leased its stations to individual dealers 
without arrangements for furnishing of 
supplies for account of contractor 

Services rendered by another than con- 

tractor: . 
Where oil company contracts to furnish 
gasoline and oil at its service stations, 


Gasoline and oil—Continued. 
Services rendered by another than con- 
tractor—Continued. 
and then by reason of State chain- 
store tax, or otherwise, leases part or 
all of its stations to individual deal- 
ers, payment may be made to con- 
tractor for gasoline and oil furnished 
by such dealers on credit cards issued 
DerPeeE is oe eicccler i ssc 
Where oil company contracts to furnish 
gasoline and oil at its service stations 
under contract provisions which 
require furnishing of stipulated 
services at all stations operated by it 
at time such services are required, 
but do not require maintenance of 
service stations for that purpose, the 
contractor is not liable for excess cost 
of gasoline and oil otherwise procured 
because the contractor has disposed 
of a part or all of its service stations 
without making provision for fur- 
nishing of contract service elsewhere- 
Motion-picture cameras—neither appro- 
priation ‘‘General Expenses, Lighthouse 
Service, 1937’’, nor any other appropria- 
tion for Department of Commerce, is 
available for purchase of motion-picture 
camera for use of Lighthouse Service, 
notwithstanding provision in appropria- 
tion ‘‘General Expenses, Lighthouse 
Service’ for “all other contingent ex- 
penses of district offices and depots’’--. 
Pipe, sheet metal culvert—contracts for 
said pipe for Forest Service may not be 
awarded on basis of fabrication from 
material at fabricating point with simul- 
taneous shipment of raw material from 
another point for replacement of material 
so used, where arrangement contem- 
plates furnishing of Government bill of 
lading, on a through rate basis for ship- 
ment of raw material to place of fabrica- 
tion, and finished cu!verts from place of 
fabrication to destination as though fab- 
rication of raw material had been made 
CED i cteerctasine en cage 
Printing type—validity of purchases of 
regular printing type by a Government 
agency for use on duplicating machines 
is too doubtful in respect to whether the 
product thereof is printing or duplicat- 
ing, to be sanctioned by General 
Accounting Office 
Trucks—a standard 14-ton truck, coupe 
cab, with special 4-ton pick-up body, 
purchased under specifications descrip- 
tive of a body primarily and permanent- 
ly constructed and adapted as a truck, 
and specially designed to meet special 
type of service involved, is not a passen- 
ger-carrying vehicle within purchase 
prohibition of act of July 16, 1914 
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CONTRACTS—Continued. 
Supplemental—rent agreements—void where 
purporting to be retroactively effective 
over period during which prior agreement 


CONVENTIONS, ASSOCIATIONS, CON- 
FERENCES, AND CONGRESSES: 
Traveling expenses. See Traveling expenses. 
CORPORATIONS: 


at lower rental was in effect 463| Corporate entity—stockholder’s indebted- 
ness—amounts due corporations as customs 
refunds should not be paid where circum- 
stances justify disregard of legal entity 


Termination: 

Foreign product deliveries—Government 
liability—purchase of articles, etc., of 
foreign manufacture being expressly pro- 
hibited by statute unless head of Gov- 
ernment establishment determines such 
purchase is in public interest, payment 
is not authorized for motor of foreign 
manufacture delivered under invitations 
for bids made a part of subsequently can- 
celed contract, expressly stipulating it 
was understood domestic articles were 
to be delivered unless specified other- 
wise by bidder, where bidder neither 
deleted this stipulation nor made speci- 
fication otherwise as to place of manu- 


Costs—suits against United States—not au- 
thorized under sec. 15 of act, Mar. 3, 1887, 
as amended, except in discretion of court 
and as provided by judgment 

Judgments: 

Effect on accounting officers: 

Adjusted com pensation loans—judgment 
rendered against veteran for amount of 
bank loan on security of his adjusted 
service certificate does not constitute a 
binding obligation on United States 
where the Government is not a party to 
local court action, but, being evidence 
of a loan, a voucher may be drawn in 
favor of the bank for the amount, the 
balance due under involved Adjusted 
Service Certificate to be paid veteran 
as provided by Adjusted Compensa- 
tion Act, 1936 

Divorce decree subsequently vacated— 
six months’ death gratuity under act, 
Dec, 17, 1919, may not be allowed 
alleged widow of deceased Army 
officer on basis of decree of State court, 
subsequent to death of officer, pur- 
porting to vacate former decree of 
divorce a vinculo matrimonii, which 
under its own terms and statutes of 
State had become final and had been 
so accepted and acted on by the par- 
ties, in absence of satisfactory evidence 
that the court had jurisdiction of the 
cause and all interested parties to va- 
cate former decree 

CREDIT CARDS: 
See Cards, credit. 
CUSTOMS SERVICE: 

Collectors acting as shipping commission- 
ers—not entitled to overtime compensa- 
tion provided for such commissioners, 
their deputies and assistants by act of 


Outstanding checks—cancellation by De- 
partment of Agriculture of commodity 
contract not dependent upon return and 
cancellation of check issued thereunder to 

party or parties not entitled to proceeds. . 

tate price-fixing laws: 

Contract for purchase of milk, etc., for a 
Veterans’ Administration Facility 
may not be canceled because prices 
therein charged are less than those fixed 
by State Milk Control Board 

No objection to cancellation of contract 
for furnishing milk and cream because 
of noncompliance with State milk con- 
trol statute where award was not made 
on basis of bona fide competition. 
Appropriated funds may not be used 
for payments under awards made after 
Oct. 31, 1936, upon invitations for bids 
containing restrictive requirements of 
showing compliance with State price- 
fixing laws until there hes been final 
judicial determination that such State 
statutes are applicable to Government 


Wage stipulations. See Contracts, labor, etc., 
stipulations. 

Walsh-Healey Act. See Contracts, labor, etc., 
stipulations. 

Workmen's protection, etc., provisions— 
suggested form of—in lieu of addition to 
standard construction contract forms of an 
indefinite provision, without penalty pro- 
vided, attempting to impose upon con- 
tractor an obligation to take all precautions 


Duties—refunds—amounts due corporations 
should not be paid where circumstances 
justify disregard of legal entity theory. ... 

Employees—adjustment of working hours— 


necessary for protection against injury of 
all persons engaged at the site in perform- 
ance of the contract, there is for inclusion 
therein a stipulation similar to that in 
P. W. A. contract Form 51, requiring con- 
tractor to provide adequate workmen’s 
compensation and employers’ general 
liability insurance............--.-. dhebiebtres 


customs inspector not entitled to over- 
time compensation under act of Feb. 13, 
1911, as amended, for services performed 
on Sundays and holidays within regular 
tour of duty for which allowed compensa- 
tory time off, it being within administra- 
tive discretion to adjust working hours 
to include duty on Sundays and holidays. 
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CUSTOMS SERVICE—Continued. 
Informers’ rewards—navigation law viola- 


Page | DECEDENTS, ESTATES OF—Contd. Page 
Assets—Continued. 


tions—award of compensation for informa- 
tion leading to recovery of fines, penalties, 
and forfeitures incurred under navigation 
laws not authorized where decree of for- 
feiture was entered prior to date of passage 
of Anti-Smuggling Act, 49 Stat. 527, not- 
withstanding satisfaction of decree was 
after date of Act 


Government and alleged widow not 
claiming requires denial of payment 
until there is presented a claim of a duly 
appointed legal representative of de- 


Distribution: 
Acts of Feb. 20, 1905, and Feb. 2, 1909, 


DAMAGES: 
See Contracts; Leases; Property, private. 
DECEDENTS, ESTATES OF: 
Administration: 


effective as to hospitalized insane 
veterans where Administrator of 
Veterans’ Affairs directs full pension 
benefits due said inmates be paid 


Administrators and executors—authority— 
executor or administrator without 
authority to lease decedent’s real estate 
in absence of testamentary or statutory 
provision, or order of court and then 
only in strict conformity with authority 
so conferred, and testamentary provision 
authorizing sale “‘without order of the 
court, but which transaction shall be 
subject to the express approval of court” 
may not be construed as authorizing 
lease of property involved 

Executors—rental under unauthorized 
leases—where an executor without testa- 
mentary or statutory authority executes 
lease at rental rate less than that stipu- 
lated by order of court, the lease, under 
laws of Iowa, is illegal and void as con- 
stituting fraud on third persons, and 
estate is entitled to reasonable rental 
until valid lease is executed or other 
premises located. Cohen v. Hayden, 180 
Iowa 232, distinguished ___. - 

Foreign residents—claim for proceeds of 
checks drawn as refunds of customs 
duties paid by resident of Greece, now 
deceased, may not be paid an admin- 
istrator appointed by Supreme Court of 
District of Columbia, where said claim 
represents only asset of decedent in this 


Former Government employees as admin- 
istrators—provisions of secs 190, R. 8., pro- 
hibiting prosecution of claims against 
the Government by former Government 
officers and employees within 2 years 
after separation from service for con- 
sideration in case of administrator, a 
former Government employee, who pre- 
sents claim within period of prohibition. 

Assets: 

Conflicting claims—trejection of all—where 
claims for pay due and unpaid an Army 
enlisted man at date of death are pre- 
sented by two parties claiming as sur- 
viving widow, and not on basis of having 
paid burial expenses, and there is shown 
& marriage ceremony subsequent to that 
of either of said claimants with another 
party whose whereabouts are unknown, 
without a sufficient showing of prior 
divorce, protection of interests of the 


Supt. of St. Elizabeths Hospital, 
except provision as to withholding of 
any amount for pensioner’s mainte- 
nance where payment therefor is 
otherwise provided for by statute, 
or where only that portion of pension 
intended for pensioner’s personal 
benefit is paid over to the Supt. in 
which latter event, the act relating 
to distribution is not for application 
except as to any surplus remaining 
at pensioner’s death 

Matters of dependency of relatives of 
pensioner inmates of St. Elizabeths 
Hospital, for use in disbursement of 
pension moneys paid over to said in- 
stitution under act of Feb. 2, 1909, 
may be obtained from Veterans’ 
Administration, but final determi- 
nation as to status of dependency in 
such cases rests with Secretary of 


Proceeds of supplemental adjusted service 
certificates—where, because of admin- 
istrative error in certification of adjusted 
service credit, a supplemental certificate 
is issued for an additional amount sub- 
sequent to application of veteran for and 
payment to him of amount due on 
original certificate under terms of Ad- 
justed Compensation Payment Act of 
Jan. 27, 1936, and subsequent to veteran’s 
death, the proceeds of supplemental 
certificate are for payment to beneficiary 
originally designated under World War 
Adjusted Compensation Act and not to 


Claimant’s relationship, evidence of— 
amounts payable under Social Security 
Act, in case of beneficiaries who die 
before attaining age of 65, may be paid 
in cases of deceased beneficiaries not 
such as to require administration, on 
sworn statement of claimant as to 
relationship to deceased, if so provided 


Widow's allowance—lump-sum benefits 
under secs. 203 and 204, Social Security 
Act, 49 Stat. 623, 624, may be paid di- 
rect to wage earner’s widow in absence 
of administration, or contemplated 





1166 INDEX DIGEST 


Page 


DECEDENTS, ESTATES OF—Contd. DEPARTMENTS AND ESTABLISH- 


Assets—Continued. 

Social Security payments—Continued. 
administration, of decedent’s estate, 
where said amount, together with any 
other assets of the estate available for 
widow’s maintenance, may be reason- 
ably assumed to be within amount 
fixed under State law as widow’s allow- 
ance. 15 Comp. Gen. 972 amplified... 

Heirs or distributees—conflicting claims— 
rejection of all—where claims for determi- 
nation under laws of Georgia for amount 
authorized by private act to be paid “‘to 
the heirs of Henry Shaw” are presented by 
several parties, two of whom claim as 
wife, another as guardian for a minor son 
of first wife, and there exists sufficient 
doubt whether deceased was divorced at 
time of second marriage or that minor child 
of first wife was acknowledged by him as 
his son, no allowance may be made on any 
in absence of final determination by court 
of competent jurisdiction as to who are 
decedent’s heirs or proper distributees of 
his personal estate, or until there is sub- 
mitted new and material evidence 

Pensions. See Decedents, estates of, assets. 

Tennessee Valley Authority claimants—pay- 

ments from appropriated moneys under 
administrative direction of Tennessee 
Valley Authority, including payments on 
claims for amounts due deceased or in- 
competent employees, are subject to audit 
by General Accounting Office and should 
be supported by evidence necessary to 
show their correctness and legality 


DECISIONS: 


See General Accounting Office. 
DELEGATION OF AUTHORITY: 
Administrative officers: 

Illustrations, engravings, or photographs— 
obligation imposed by act, Mar. 3, 1905, 
upon heads of departments and estab- 
lishments to furnish personal certificates 
in connection with expenditures from ap- 
propriations for printing and binding, 
for illustrations, engravings, or photo- 
graphs, may not be delegated to a sub- 
ordinate other than an assistant head 
authorized by statute to act in place of 
the head, and a prior decision otherwise 
as to other matters not involving appli- 
cation of statutory provisions requiring 
exercise of judgment or discretion by a 
particular officer is no authority for such 
delegation ina casesuch as here involved. 

Travel orders—Agriculture Department— 
not objectionable, and orders delegating 
said authority need not be filed in Gen- 
eral Accounting Office in absence of cir- 
cumstances making necessary inquiry as 
to authenticity of travel orders issued 


DEMOTION: 


See Compensation, reduction. 


MENTS: 

Administrative record of expenditures—in- 
formation necessary to keeping of correct 
administrative record of expenditures is 
provided through furnishing to admin- 
istrative office a schedule of disbursements, 
and summary thereof, of disbursing officer 
concerned in addition to notices of excep- 
tion by General Accounting Office and 
preaudit difference statement in case of 
vouchers not certified for payment, and 
there appears no necessity for mailing 
checks through administrative offices for 
expenditure information purposes 

Debt reporting procedure—involves indebt- 
edness to United States because of defaults 
on Government insured modernization 
loans where individual files are retained 
in administrative office for reference pur- 


Authority: 

Acting Comptroller General of United 
States may not reconsider decision 
made by his predecessor except upon 
production of new and material evi- 
dence, or to correct manifest mistakes 
of fact, or for fraud or collusion 

Acting Comptroller General of United 
States may not reconsider final deci- 
sion of a matter by his predecessor 
where there has not been furnished 
any new and material evidence, or 
there is not involved any correction of 
a mistake in fact, or errorin calcula- 


Compensation withholding—act, May 
26, 1936, modifies rule stated by courts 
so as to vest discretion in administra- 
tive officers to withhold current salary 
of person in executive branch in set-off 

_ ofindebtedness established upon state- 
ment of disbursing officer’s account but 
salary due such person upon separa- 
tion from service, or furlough, is avail- 
able to General Accounting Office for 
set-off whether or not parties in interest 
have agreed to set-off, or whether in- 
debtedness represents an item for 
which credit has been disallowed in a 
disbursing officer’s account 

Contracts (rescission): 

Administrative office has no equitable 
authority to rescind an executed con- 
tract, nor may the General Account- 
ing Office approve return of purchase 
price on completed sale of Govern- 
ment surplus property 

Contract of sale of Government sur- 
plus property may not be rescinded, 
and purchase price refunded, because 
property was stolen from Govern- 
ment premises where it had been left 
by purchaser after payment of pur- 
chase price, the Government not 
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Authority—Continued. 

Contracts (rescission) —C ontinued. 
having been grossly negligent under 
resulting gratuitous relationship; 
terms and conditions of sale having 
specifically disclaimed any responsi- 
bility for loss or damage after con- 
summation of sale, and there being 
no equitable authority either in any 
administrative office or General Ac- 
counting Office to do so. 

Delegation. See Delegation of authority. 

Demotions: 

Head of department may not rescind 
retroactively effective a prior order, 
reducing an employee, which has 
become effective.................... 

Where appointing power is in head of 
department and not subordinate 
field officer, demotion of field em- 
Ployee upon recommendation of sub- 
ordinate is not effective prior to date 


964 


Authority—Continued. 
on official business, is mainly a matter 
of administrative responsibility, but 
payments of per diem would not be 
authorized while employee occupies 
such accommodations 


Services between: 


Appropriations, transfer of. See Appro- 
priations, transfers, between departments 
and establishments. 

Loan of equipment—disposition of pro- 
ceeds of subsequent sale—where equip- 
ment is loaned by one Government agen- 
cy to another and it becomes necessary 
for lending agency to purchase other 
equipment to replace that loaned, the 
amount later paid by borrowing agency 
as in purchase of said equipment need 
not be deposited as miscellaneous re- 
ceipts but may be credited to applicable 
fund of lending agency 


DEPOSITS: 

Savings. See Military, etc., service concerned. 
DETAILS: 

Congressional committees—no specific prohi- 


of approval by head of department, 
and may not be made retroactively 
effective from date fixed by sub- 


ordinate. 

Where involving change of duties, de- 
motion from salary rate in one classi- 
fication act grade to lower salary rate 
in lower grade, salary range of which 
also includes rate received by em- 
ployee in higher grade, may not be 
made effective prior to receipt of 
notice by employee. 

Experts: 

When administrative office and Civil 
Service Commission cannot agree 
whether duties of position require 
services of an expert, the Commis- 
sion should prevail, but responsi- 
bility of selecting qualified person- 
nel, after determination of need of 
expert services, and fixing of salary 
rates where not governed by Classi- 
fication Act, is that of administra- 
tive office concerned 

Where statute excepts “experts” from 
either Civil Service Laws or Classi- 
fication Act, or both, it is primarily 
the duty of administrative office and 
Civil Service Commission to deter- 
mine whether positions fall within 
the exception, the jurisdiction of 
General Accounting Office, insofar 
as Classification Act is concerned, 
being to determine that salary paid 
conforms with salary range prescrib- 
ed by law and that duty performed 
is that embraced in designation on 


Trailers—attaching of privately-owned 
trailers to Government-owned auto- 
mobiles to provide accommodations 
to itinerant Government employees 


979 


bition appearing in appropriations of Fed- 
eral Communications Commission, there 
is no objection to loan of services of an em- 
ployee temporarily to Senate committee, if 
detail can be without detriment to work of 
Commission, and without necessity of em- 
ployment of another in his stead 


979 DEVICES: 


Labor-saving: 


Multigraph, multilith, ete., machines— 
purchases of such machines not prohib- 
ited but may not be used for work within 
contemplation of term “printing” in act 
of Mar. 1, 1919 

Substitution for personal services—appro- 
priation availability—in view of statu- 
tory authority contained in appropria- 
tion for wage records for Social Security 
Board, there is no objection to negotiated 
contract with only concern reported to 
have satisfactory equipment to perform 
services necessary to preparation of urg- 
ently needed national index of employ- 
ees" names, provided contract period is 
not in excess of that specified generally in 
appropriation 

Typewriters—where standard machine will 
supply need. no authority for purchase of 
electrically operated typewriter at cost in 
excess of that fixed by act of June 23, 1936. 


DISASTERS: 
Floods: 


Defaulting contractor’s liability—where 
supplies involved were possible of pro- 
curement elsewhere, fact that river at 
flood stage prevented operation of con- 
tractor’s plant affords no legal justifica- 
tion for failure to make deliveries as re- 
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chargeable with increased cost because of 
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Publie building construction—liability for 
damage—where contractor is made re- 
sponsible for proper protection of work 
until completion and final acceptance, 
and delivery of building at that time 
“complete and undamaged’’, damage 
resulting from “unprecedented” flood 
does not absolve contractor from re- 
sponsibility for restoration and delivery 
of building as contemplated by contract, 
the building, although substantially 
completed and occupied, properly not 
having been accepted at time of flood... 


DISBURSING OFFICERS AND AGENTS: 


Liability; 

Excess transportation costs—where evi- 
evidence of excess cost of transportation 
furnished on Government transportation 
request is not available to disbursing of- 
ficer making payment to carrier for trans- 
portation involved, but is available to 
disbursing officer paying travel expense 
voucher of employee concerned, sus- 
pension of credit for excess cost is prop- 
erly for making against disbursing officer 
paying travel expense voucher. 

Payments, erroneous: 

Act, Aug. 23, 1912, relieves only disburs- 
ing clerks in Executive Departments 
at Washington, D. C., of responsi- 
bility for erroneous payments made on 
statements of fact certified to by proper 
administrative officer, and not dis- 
bursing officers of the Army. 

Where, in connection with loan obtained 
by veteran from a bank on security of 
adjusted service certificate, a check is 
drawn by disbursing officer, in repay- 
ment of loan, payable to veteran rather 
than the bank, payment to the bank 
may be made in amount of loan with 
interest to date of issuance of check, 
the veteran’s certificate to be charged 
with amount of check unlawfully 
issued and negotiated by him, plus 
amount of unpaid loan, with interest, 
as prescribed by Adjusted Compen- 
sation Act, 1936, the disbursing officer 
to be held for such charges in excess of 
amount of adjusted service certificate. 

Unliquidated sick leave advances—dis- 
bursing officer not liable for indebted- 
ness of employee brought about by sick 
leave advances unliquidated prior to sep- 
aration from service, and where such 
employee has insufficient unpaid compen- 
sation and retirement deductions to his 
credit, he should be called upon to refund 
the balance due, failure to make refund to 
be reported to General Accounting Office 


395 


1032 


payment of such charges by said Authority 
in connection with dwellings and garages 
erected on land acquired by law, monthly 
rental to tenant to be increased accordingly, 
authorized, if so specified in lease, but, if 
not so specified, such payments may not 
be made unless necessary to restore water 
service upon vacation of quarters by les- 


Employees—forty-hour week—classification, 


compensation and overtime—sec. 23, act, 
Mar, 28, 1934, establishing 40-hour week 
for employees in several trades and occu- 
pations whose compensation was there- 
fore set by wage-fixing authorities, is ap- 
plicable to District of Columbia employees 
whose duties and compensation rate-fixing 
basis comes within its terms, proper classi- 
fication to be for administrative considera- 
tion, but employees so classified are not 
entitled to overtime compensation for 
overtime performed in past periods in ex- 
cess of 40 hours per week, nor may such 
wage adjustments as contemplated by 
said section be made retroactively ef- 
fective 


Police and fire departments: 


Holidays—compensatory time—not, in 
absence of special legislation, entitled 
to time off with pay on Saturday half- 
holidays or other legal holidays, or on 
days in lieu thereof, in addition to 26 
days’ annual leave granted by act, Mar. 


Leaves of absence—annual—act, Mar. 14, 
1936, applicable thereto 


Recorder of Deeds—rent limitations—act, 


June 23, 1936, making appropriations for 
District of Columbia for fiscal year 1936, 
having specifically limited amount to be 
expended for rent, there is no authority for 
expenditures in excess of that amount. 


Social Secwity Act allotments—availability 


for traveling expenses—funds allotted Dist. 
of Col. from Public Health Service appro- 
priations under secs. 601 and 602, Social Se- 
curity Act, 49 Stat. 634, available for travel- 
ing expenses of District personnel attend- 
ing institutions outside the District for 
training in connection with purposes for 
which allotments are made under plans 
approved by Surgeon General of Public 
Health Service. 15 Comp. Gen. 1077, 


Taxes—gasoline—claims for refunds of gaso- 
line taxes paid on sales erroneously re- 
ported as made within District of Colum- 
bia are for adjustment by appropriation re- 
quest to Congress, and not by allowing de- 
ductions from subsequent gasoline tax 
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DISTRICT OF COLUMBIA—Continued. 

Water rent: 

Federal agencies occupying private prem- 
ises—no legal] basis for collection of water 
rent from Federal agencies occupying 
private property in Dist. of Col. 16 
Comp. Gen. 323, distinguished 

Refunds—Federal agencies occupying pri- 
vate premises—accounting officers of 
Dist. of Col. are by law charged with 
determination whether there may be 
refunded water rents voluntarily paid by 
owner of premises located therein, leased 
to Government agency under agreement 
providing that lessor shall not be re- 
sponsible for such charges. 

DIVORCE: 

Decree—subsequent vacation—effect on ac- 
counting officers—six months’ death gra- 
tuity under act, Dec. 17, 1919, may not be 
allowed alleged widow of deceased Army 
officer on basis of decree of State court, 
subsequent to death of officer, purporting 
to vacate former decree of divorce a vinculo 
matrimonii, which under its own terms 
and statutes of State had become final and 
had been so accepted and acted on by the 
parties, in absence of satisfactory evidence 
that the court had jursdiction of the cause 
and all interested parties to vacate former 


DONATIONS: 
Contract discounts or refunds—acceptance 


and disposition—discounts or refunds vol- 
untarily made by Government contractor 
should be accepted and deposited as mis- 
cellaneous receipts 

Private funds—establishment of British 
Housing Unit—Bureau of Foreign and 
Domestic Commerce—no authority for 
acceptance for gathering and dissemina- 
tion of British housing information to 
American officials and private citizens..... 

ELECTRIC HOME AND FARM AU- 
THORITY, INC.: 

Attorneys—hire of—unauthorized, notwith- 
standing special type of service required 
and Authority’s status as a corporation... -- 

EMERGENCY CONSERVATION WORK: 

Equipment—exchanges—provisions author- 
izing such exchanges under Department of 
Agriculture appropriations may not be ex- 
tended to Emergency Conservation Work 
appropriations expended under direction 
and control of that Department 

Funds: 

Availability: 

Construction of buildings—not available 
for such construction for use as crippled 
children’s hospital on State-owned 
area, subject to State administration. 

Prison-made goods—funds appropriated 
by First Deficiency Act, fiscal year 
1936, not available therefor 

See, also, Civilian Conservation Corps. 
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EMERGENCY RELIEF APPROPRIA- 
TION ACT, 1935: 


Appointments—Presidential—having been 
expressly excluded from provisions of sec. 
1761, R. 8., compensation may be paid 
such recess appointee, but appointment 
will terminate not later than end of next 
session of Senate, and such recess appoint- 
ment not precluded because of failure of 
Senate to act on prior appointment made 
while Senate was in session 

Availability of funds: 

Doubtful purchases—payments under an 
allotment from Emergency funds may 
not be made upon an agreement pre- 
viously made for purchase of aircraft to 
replace aircraft for regular administra- 
tive duties of the department, where 
debates and committee reports show 
that the Congress refused to appropriate 
for such replacement either under ap- 
propriation designated in the agreement, 
or under any other appropriation for 
administrative expenses, etc., ordinarily 
financed from annual appropriations. 
See also 16 Comp. Gen. 870 


No authority to establish working funds 
under sec. 601, act, June 30, 1932, from 
funds appropriated by said act 


Traveling expenses while attending meet- 
ings—payment of commuted subsistence 
while in attendance at meetings con- 
vened for poultry production and im- 
provement purposes unauthorized where 
neither specific authorization for attend- 
ance, nor evidence of authority of officer 
alleged to have given same is furnished, 
funds appropriated by Emergency Re- 
lief Appropriation Act, 1935, 49 Stat. 117, 
being available for expenses of attend- 
ance at meetings only ‘“‘when specifically 
authorized” 


EMERGENCY RELIEF APPROPRIA- 
TION ACT, 1936: 


Limitations—salary and expense pay- 
ments—provision prohibiting use of funds 
for such payments to candidate for any 
office, to which a salary attaches or which 
requires “full time’’, or to campaign man- 
ager or assistants, has reference to any 
office holder of which must keep himself 
available, at all times, for official services, 
and to which any form of compensation is 


EMPLOYEES’ COMPENSATION COM- 
MISSION: 


Beneficiaries—set-off disability compensa- 
tion—said compensation may be applied 
in liquidation of amount due Alaska Rail- 
road hospital—a United States institu- 
tion—for hospital services furnished bene- 
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EQUIPMENT: 

Administrative insufficiency reports—not to 
be based on advertising matter of manu- 
facturer of desired equipment, but upon 
impartial findings, sustained by evidence. 

Exchanges—old for new—provisions author- 
izing such exchanges under Department 
of Agriculture appropriations may not be 
extended to Emergency Conservation 
Work appropriations expended under 
direction and control of that Department_. 

Inter-departmental loans—subsequent pur- 
chases—disposition of proceeds—where 
equipment is loaned by one Government 
agency to another and it becomes neces- 
sary for lending agency to purchase other 
equipment to replace that loaned, the 
amount later paid by borrowing agency 
as in purchase of said equipment need not 
be deposited as miscellaneous receipts but 
may be credited to applicable fund ol 
SS ELLALELD LALA 

Motion-picture cameras — purchases — 
neither appropriation ‘“‘General Expenses, 
Lighthouse Service, 1937", nor any other 
appropriation for Department of Com- 
merce, available for purchase of motion- 
picture camera for use of Lighthouse 
Service, notwithstanding provision in ap- 
propriation “General Expenses, Light- 
house Service” for “‘all other contingent 
expenses of district offices and depots”’ _._.. 

Proprietary—advertising for spare parts— 
required unless otherwise provided by 
statute - - --- 

Publie buildings. See Public buildings. 

Used: 

Disposition—fact that Government auto- 
mobile is not usable does not justify 
trading it in on purchase of new auto- 
mobile without also offering it for sale 
independently of trade-in.._............ 

Exchanges: 

Determination of trade-in values—as 
said values of used motors exchanged 
in part payment for reconditioned ones 
are readily ascertainable under appli- 
cable Procurement Division contract 
made after advertising, further adver- 
tising to determine such values is un- 
necessary. 16 Comp. Gen. 351, modi- 


Ford passenger car and truck parts re- 
quired by Government establishments 
during fiscal year 1937, are for procure- 
ment under applicable Procurement 
Division contract, but there being no 
provision therein for fixing trade-in 
value of used motor, such value, for 
Miscellaneous Receipts deposit pur- 
poses, is for determination by request- 
ing trade-in bid from contractor, and 
cash bids from others................- 

Where used motor is replaced by recon- 
ditioned one as substitute for recon- 
ditioning used motor, there need not 
be deposited as a miscellaneous receipt 
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EQUIPMENT—C ontinued. 

Used—Continued. 

Exchanges—Continued. 
an amount equal to that allowed for 
used motor in part payment of recon- 
ditioned one. 14 Comp. Gen. 796, 
MmOGIEOG Be PERE... <. cc cccccccccnse 7 
EVIDENCE: 

Appointments as executors, etc.—Social 
Security Act payments—proper short form 
certificates of appointment as executor, 
administrator, guardian, etc., acceptable 
in connection with applications for pay- 
ments less than $100 under Title II, Social 
Security Act, but such certificates may not 
be by Social Security Board personnel----- 

Death—when actual date of death of em- 
ployee has not been established by com- 
petent evidence, compensation is not pay- 
able beyond last day he is known to have 


Disputed—upon disputed questions of fact 
between a claimant and administrative 
officers of the Government, rule of account- 
ing officers is to accept statement of facts 
furnished by administrative officers__.-_.- 

Necessary—telegram payments—originals of 
outgoing messages required before pay- 
RE GG a whoo 8 cade cccc lace ssee 

Pay rolls—Tennessee Valley Authority— 
requirements outlined .................... 

Social security payments—age and claim- 
ant’s relationship—amounts payable under 
Social Security Act, in case of beneficiaries 
who die before attaining age of 65, or who, 
upon attaining that age, are not qualified 
individuals, may be paid in cases of de- 
ceased beneficiaries not such as to require 
administration, on sworn statement of 
claimant as to relationship to deceased, if 
so provided by regulation, and claims of 
living beneficiaries not in excess of $100 
may be paid on claimant’s statement as to 
age where there appears no reason for 
action otherwise, but claims of latter type 
in excess of $100 may not be paid without 
corroborative evidence of age............- 

EXCHANGE: 

Loss by: 

Officers and employees in foreign countries: 
American Consulate General employees 
at Harbin, Manchuria, not paid in 
Yuan dollars because such dollars were 
not available, may not be credited 
exchange losses upon payments made 
in Manchukuo dollars................ 
American vice consul traveling, accom- 
panied by wife, under orders author- 
izing transportation expenses and per 
diem in lieu of subsistence, is entitled 
to exchange relief on per diem allow- 
ances for himself and wife, upon proper 
showing of basis upon which such loss 


Closing of foreign exchanges—Paris ex- 
change market having been closed 
prior to Sept. 30, 1986, exchange losses 
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cruing on that date to officers and em- 
ployees on duty in France are not for 
computation on basis of raté of ex- 
change quoted at New York on that 
date, but on rate in effect on last 
preceding business day in Paris for 
exchange transaction purposes 

Conversions of travelers’ and personal 
checks, etc.—those traveling in foreign 
countries not employed in or assigned 
or detailed to a post, are not required 
to convert actual salary checks or cash 
received as salary instead of travelers’ 
or personal checks, etc., to be entitled 
to exchange relief for actual conver- 
sions of American dollars for expendi- 


Former consul granted leave of absence 
with pay prior to retirement from 
service, who travels to United States 
during such leave and returns to 
Europe prior to expiration thereof 
without subsequent duty being re- 
quired to be performed there, not en- 
titled to exchange losses upon salary 
for any time subsequent to arrival in 
United States 

In view of restrictive conditions under 
which tourist lire are issued in Italy, 
exchange relief should be computed 
upon rates applicable to regular lire, 
except in those cases where a showing 
of conversion is required and evidence 
submitted establishes a conversion 
into tourist lire rather than regular 


Losses due to appreciation of foreign cur- 
rencies being primarily for ascertaining 
in foreign currency, exchange rates for 
use are rates in effect on dates pay- 
ments accrue to employees, but, when 
losses have been determined upon such 
basis, rates for conversion for making 
payments in United States currency 
are rates on dates payments are ac- 


Method of determination: 

Exchange losses incurred “‘by officers, 
enlisted men, and employees of the 
United States while in service in 
foreign countries due to the appre- 
ciation of foreign currencies in their 
relation to the American dollar” are 
tor determination in United States 
currency considering only basic rate 
as fixed by Executive order and rate 
prevailing when right to payment 
accrued, and when amount in Amer- 
ican dollars has been so ascertained, 
no further computation to convert 
these dollars back into foreign cur- 
rency is required. Decisions con- 
trary not to be followed hereafter... 


Holding in 16 Comp. Gen. 664 re 
manner of computing such losses 
thereafter is for application to all 
cases regardless of branch of service 
involved, or whether payment is by 
disbursing officer or direct settle- 


Residence maintenance while absent 


from station: 

Department of Agriculture employees 
regularly stationed, and maintaining 
quarters, in a foreign country, who 
perform travel on official business 
through other foreign countries, not 
of such nature as to negative further 
payment of quarters allowance for 
quarters maintained at their official 
station, may be credited with ex- 
change losses upon their salary and 
quarters allowance at rate appli- 
cable to official station 

Holding in 16 Comp. Gen. 455, that 
Department of Agriculture employ- 
ees regularly stationed and maintain- 
ing quarters in a foreign country, 
who perform travel on official busi- 
ness through other foreign coun- 
tries not of such nature as to negative 
further payment of quarters allow- 
ance for quarters maintained at 
official station, may be credited 
with exchange losses upon salary 
and quarters allowance at rate ap- 
plicable to their official station, not 
for application to employees whose 
duties do not contemplate mainte- 
nance of a residence at their official 
headquarters abroad while tempo- 
rarily absent therefrom in other 


Salary conversions in a travel status: 


Decision in 16 Comp. Gen. 509, as to 
such losses while traveling in foreign 
countries, did not hold that from 
amounts properly identified as salary 
conversions there must be deducted 
per diem and exchange loss thereon 
which would have precluded ex- 
change loss on salary if it did not 
exceed per diem allowance of em- 
ployee, but held that in order to 
determine what portion of total 
amount converted constitutes salary 
for salary exchange loss purposes, 
there must be deducted from total 
converted the per diem allowance 
and exchange loss thereon... _. _. .. ... 

Losses on salary payments converted 
for expenditure abroad by officers 
and employees traveling, but not 
stationed in foreign countries, are for 
computation on basic rate applicable 
to country in which conversion is 














EXCHANGE—Continued. 
Loss by—Continued. 

Officers and employees, ete —Countinued. 

Salary conversions, etc.—Continued. 
actually made, and by deducting 
from amounts so converted total of 
any per diem in lieu of subsistence 
and exchange loss thereon, salary 
exchange losses being computed 
only upon excess conversion. -..-. - 
Voluntary language stud y—naval officer 
not ordered, but “authorized to pro- 
ceedl to Europe for temporary duty 
for the purpose of language study’’ 
upon his request that he might “better 
prepare himself for his duties as lan- 
guage instructor at the Naval Acad- 
emy”, with the understanding that 
“you will be entitled to no mileage or 
traveling expenses in connection there- 
with’’, and not assigned or detailed to 
any “‘post of duty”, is not entitled to 
Gpubanguedhl oss iooincitewdsisecee 
Words “substantial period of time’’, as 
used in decision, Apr. 6, 1936, A-72752, 
quoted in decision 15 Comp. Gen. 1125, 
in connection with computation of 
exchange losses of officers and em- 
vloyees traveling in foreign countries, 
mean any period in excess of that re- 
quired for mere transit through par- 






































































































































EXECUTORS: 
See Decedents, estates of, administration. 
EXHIBITS: 

Constitution Sesquicentennial Commis- 
sion—appropriation availability—no au- 
thority to borrow portraits for exhibition 
purpose, nor is appropriation available for 



































Federal Power Commission—appropriation 
made for expenses of Commission by act 
of Mar. 19, 1933, available for dissemina- 
tion, by exhibits, of information obtained 
in furtherance of purpose for which ap- 
propriation made, if administratively de- 

termined of material assistance in work of 































PORTATION: 
Funds—availability—funds collected from 
carriers under Emergency Railroad Traos- 
portation Act, 1933, not available for ex- 
penditure beyond period provided by 
statute unless obligated prior thereto, not- 
withstanding consent of carriers.......... 
FEDERAL HOUSING ADMINISTRA- 
TION: 
Contracts: 
Nation-wide services: 

Contract for furnishing and installing for 
entire fiscal year an indefinite quantity 
of movable metal and glass partitions 
for buildings occupied by Federul 

Housing Administration in Washing- 
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FEDERAL HOUSING ADMINISTRA- 
TION—Continued. 
Contracts—Continued. 
Nation-wide services—Continued. 


ton, D. C., “and other locations within 
the United Ststes’’, awarded after only 
very limited advertising at Washing- 
ton, is unauthorized, there being no 
legal justification for giving particular 
contractors a nation-wide monopoly, 
thereby excluding other contractors 
throughout the United States, and 
payments are not authorized for serv- 
ices rendered thereunder except for 
partitions required at Washington ---.- 
Specifications involving repossession 
and storage of repossessed equipment 
and requiring evidence of ability to 
render service on nation-wide basis in 
connection with which, after wide ad- 
advertisement, only three bids were 
received, may not be made basis of 
contract awards 


Insurance—acquired private property—may 
be insured against loss, payment therefor 
to be made from Administration funds. -. 

Loans: 

Default—debt reporting procedure—in- 


volves indebtedness to United States 
because of defaults on Government in- 
sured modernization loans where indi- 
vidual files are retained in administra- 
tive office for reference purpose-..... - 


Financial institutions: 


Credit statement approvals—financial 
institutions insured against loss on 
modernization loans under National 
Housing Act, 48 Stat. 1246, may not be 
reimbursed for loss sustained on a 
note originally given a dealer or con- 
tractor, and partially collected by him 
before purchase by said institutions, 
unless borrowing property owner’s 

* eredit statement was approved by it, 
or some other insured institution, 
before credit was originally extended by 


Acceleration of payments—financial 
institutions insured under National 
Housing Act against loss on modern- 
ization loans, may be reimbursed en- 
tire unpaid balance of such loans 
where debtor has defaulted upon 
assignment to the Government of 
conditional sales agreements involv- 
ed, without prior exercise of right of 
acceleration of unpaid installments, 
not in default, where to exercise 
that right would be detrimental to 
interests of United States because of 
statutes of certain States........... 

Administrator having “the power 

* * * to collect or compromise all 

obligations assigned to or held by him 

and all legal or equitable rights ac- 
cruing to him in connection with the 
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FEDERAL HOUSING ADMINISTRA- 


TION—C ontinued. 


Loans—Continued. 


Financial institutions—Continued. 
Default—C ontinued. 
payment of such insurance until such 
time as such obligations may be re- 
ferred to the Attorney General for 
suit or collection’’, such claims may 
be referred directly to Attorney 
General for collection, cases involving 
items believed by Administrator to 
be uncollectible to be transmitted to 
General Accounting Office for such 
further action as required by law and 


Modernization loans made by financial 
institutions, insured by the United 
States against loss, may, upon de- 
fault of borrower, be treated as losses 
for purpose of reimbursing lending 
institutions the entire unpaid bal- 
ances in cases where it is clear that 
entire unpaid balances will bea claim 
against the Government, provided 
notes or other evidences of indebted- 
ness, and any security, are assigned 
to the United States 

Papers pertaining to claims of United 
States for balances due on defaulted 
modernization loan accounts insured 
under National Housing Act of June 
27, 1934, which the Administrator, 
cannot collect, together with ad- 
ministrative report and recommen- 
dation, should be transmitted to 
General Accounting Office for settle- 
ment under authority conferred by 
sec. 236, R. S., as amended. 

Purchase or discharge of liens on as- 
signed property—Federal Housing 
Administration funds not available 
for purchase or discharge of prior 
liens uponsreal or personal property 
acquired by assignment from lending 
institutions upon payment to such 
institutions of insurance on defaulted 
obligations so secured 

Sec, 3, tithe J, National Housing Act, 

June 27, 1934, having been repealed, 

without reservation, by act, Apr. 3, 

1936, the Federal Housing Adminis- 

trator is without authority to make 

loans to financial institutions to which 
contracts of insurance had been 
granted by him under original act 
on security of obligations insured 
under provisions of sec. 2, title I, of 
said act, notwithstanding the pro- 

visions of such contracts of insurance. . 

Sec. 13, R. 8., which provides that ‘‘the 
repeal of any statute shall not have the 
effect to release or extinguish any 
penalty, forfeiture, or liability in- 
curred under such statute, unless the 
repealing act shall so expressly pro- 
vide”, is primarily concerned with 
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FEDERAL HOUSING ADMINISTRA- 

TION—Continued. 

Loans—Continued. 

Financial institutions—Continued. 
actions by the Government incident 
to enforcement of penalties, etc., and 
is not for application to repeal of legis- 
lative grant of authority under which 
financial institutions have been in- 
sured by the United States 

FEDERAL LAND BANKS: 

Appraisers—dual compensation prohibition 
applicability—funds used to pay such 
appraisers have status of appropriated 
funds within meaning of dual compensa- 
tion prohibition statutes 

FEDERAL POWER COMMISSION: 

Exhibits—appropriation made for expenses 
of Commission by act, Mar. 19, 1936, avail- 
able for dissemination, by exhibits, of 
information obtained in furtherance of 
purpose for which made, if administra- 
tively determined of assistance in work of 
Commission 

FEDERAL SURPLUS COMMODITIES 

CORPORATION: 

Funds—availability for foreign travel— 
said funds, although received from States 
and not appropriated directly to Corpora- 
tion, are nevertheless because initially 
Federally appropriated funds granted to 
States for relief purposes, impressed with 
a definite trust—that of relief—and are not 
available for traveling expenses, etc., of 
employees for foreign travel for agricultural 
market studies 

FEES: 
See Aliorneys; Foreign Service; Notaries 
public; Patents; Witnesses. 
FLOODS: 
See Disasters. 
FOREIGN PRODUCTS: 
See Contracts, foreign products. 
FOREIGN SERVICE: 

Fees: 

Document sauthentication—refunds—fees 
collected by American consul may not 
be refunded where defect in services 
rendered was due to failure to inform 
consul as to services desired und purpose 
sought to be accomplished 

Visas: 

Rofunds: 

Act of June 4, 1920 providing that no 
fee shall be collected from officers of 
foreign Governments traveling to or 
through United States, refund is au- 
thorized of fees paid by oflicer of 
British Government in connection 
with issuance of visa, notwithstand- 
ing officer’s failure at time of collec- 
tion of fee to identify himself as 


Alien-student minor, originally per- 
mitted entry with father under sec. 4 
(ce) of non-quota immigrant provi- 
sions of Immigration Act of 1924, 
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FOREIGN SERVICE—Continued. 
Fees—Continued. 
Visas—Continued. 
Refunds—Continued. 

rather than as a student, and per- 

mitted so to return for several years, 

who subsequently thereto is re- 

quired to pay applicable fees for 

entry as a student because further 

admission was refused his father as 

a returning resident, may not be 

reimbursed fees so paid, service ren- 

dered by consular officer having been 

without notice of minor's original 

true status of student, and remarks, 

etc., of father and son having been 

such as to justify issuance of visa___- 

Where visa was issued by consul officer 

upon request, and privilege con- 

ferred by visa was made available, 

the fact that benefit thereof was lost 

to alien due to action of British 

passport office in issuing new pass- 

port to replace one which bore no 

date, does not authorize refund of 

fees paid therefor, it not appearing 

that visa of passport on which no 

date of expiration is shown is invalid 

or in contravention of any law or 

cided copeadooducccocete 

Printing and binding services—purchases 

from commercial sources—certificates of 

urgency and necessity—General Account- 

ing Office without authority to suthorize 

substitution of administrative approval of 

charges for printing and binding for 

Foreign Service of State Department, for 

certificate required by Gen. Reg. 51, supp. 

5, 9 Comp. Gen. 534, designed to meet 

requirements of Joint Committee on Print- 

ing that field purchases from commercial 

sources be certified as urgent and necessary 

by responsible officer in the field 





FORMS: 


Pay roll—revision—Gen. Reg. 34, Supp. 8.-. 
Purchases, and services other than per- 
sonal—revision—Gen. Reg. 51, Supp. 7..-- 
Tax exemption certificates—revision—Gen. 
Ss cubaticliehamhubitindestndeethintet 


FORTY-HOUR WEEK: 


Compensation — wage schedule adjust- 
ments—Government Printing Office— 
schedules in force June 1, 1932, which pro- 
vided for up and down ratings for specified 
periods of temporary assignment to grades 
of work other than regular assignment of 
employees concerned, may not, because of 
act, Mar. 2s, 1934, be altered by increasing 
minif#am period fer up-rating or reducing 
minimum period for down-rating so as to 
operate as a reduction in full weekly earn- 
ings possible during like periods for same 
grades of work on or before June 1, 1932, but 
reducing minimum period for up-rating or 
increasing minimum period for down- 
rating is not prohibited by said statute_._ 
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District of Columbia employees—classifi- 
cation, compensation and overtime—sec. 
23, act, Mar. 28, 1934, establishing 40-hour 
week for employees in several trades and 
occupations whose compensation was 
theretofore set by wage-fixing authorities, 
is applicable to District of Columbia em- 
ployees whose duties and compensation 
rate-fixing basis come within its terms, 
proper classification to be for administra- 
tive consideration, but employees so classi- 
fied are not entitled to overtime com- 
pensation for overtime performed in past 
periods in excess of 40 hours per week, nor 
may such wage adjustments as contem- 
plated by said section be made retro- 
actively effective. ........................ 

Sundays and _ holidays—holidays—Satur- 
day—half-holiday law of Mar. 3, 1931, not 
applicable to employees subject to forty- 
hour week law of Mar. 28, 1934_........... 


FRACTIONS: 


See Payments. 


FRAUD: 


Claims against the United States—payment 
unauthorized for split purchases made to 
avoid compliance with sec. 3709, R. 8., 
where vouchers concerned, and bids later 
obtained in an effort to substantiate pur- 
chases, contain signatures not genuine 
and misrepresentations of fact deliberately 
made with intent to mislead, notwith- 
standing the Government may have re- 
ceived certain benefits.................... 

Misrepresentations: 

Forfeitures—adjusted compensation loans 
—where there was issued to veteran a 
duplicate Adjusted Service Certificate 
upon his allegation of nonreceipt of 
original, and loans are obtained by 
veteran on both certificates, interest 
should be charged on loan obtained on 
original certificate until settlement is 
made under veteran’s application for 
balance due, indebtedness thus arrived 
at to be deducted from said balance and 
remainder, if any, paid to veteran, false 
statement and claim of veteran in con- 
nection with dual loan not being such 
fraud as to require forfeiture thereof, but 
a matter for Department of Justice as to 
whether there is involved a crime__..... 

Interest charges—adjusted compensation 
loans—where there was issued to a 
veteran a corrected Adjusted Service 
Certificate without requirement of in- 
demnity bond, upon his allegation of 
nonreceipt of certificate representing 
original award, and loans are obtained 
by veteran on both certificates, interest 
should be charged on loan obtained on 
original certificate until loss sustained 
by Government has been repaid, balance 
due veteran on certificate issued under 
corrected award to be applied in reduc- 
tion of his indebtedness................. 
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FRAUD—Continued. 
Veterans: 


Saving clauses appearing in veterans’ 
legislation against application of bene- 
fits due thereunder to liquidate veteran’s 
indebtedness to the United States, do 
not relieve veteran from application of 
such benefits to indebtedness arising out 
of fraud particularly where veteran has 
consented to withholding, notwithstand- 
ing enactment of saving clause subse- 
quent to consent 

Saving clauses appearing in veterans’ 
legislation with regard to assignments 
of benefits thereunder, exemptions from 
claims of creditors, etc., are not for ap- 
plication in cases of fraud, and where 
amount of check fraudulently negotiated 
by a veteran was reclaimed from indors- 
ing banks, moneys due veteran under 
Adjusted Compensation Act of 1936, 
may be withheld for purposes of reim- 
bursing indorsers 


FUNDS: 
Allotted: 


Availability—doubtful purchases—pay- 
ments under an allotment from Emer- 
gency funds may not be made upon an 
agreement previously made for purchase 
of aircraft to replace aircraft for regular 
administrative duties of department, 
where debates and committee reports 
show that Congress refused to appro- 
priate for such replacement either under 
appropriation designated in agreement, 
or under any other appropriation for ad- 
ministrative expenses, etc., ordinarily 
financed from annual appropriations. 
See also 16 Comp. Gen. 870 

Social Security Act—availability for 
traveling expenses—funds allotted Dist. 
of Col. from Public Health Service 
appropriations under secs. 601 and 602, 
Social Security Act, 49 Stat. 634, availa- 
ble for traveling expenses of District 
personnel attending institutions outside 
the District for training in connection 
with purposes for which allotments are 
made under plans approved by Surgeon 
General of Public Health Service. 15 
Comp. Gen. 1077, modified 

Collections from carriers—availability—col- 
lections under Emergency Railroad Trans- 
portation Act, 1933, not available for ex- 
penditure beyond period provided by 
statute unless obligated prior thereto, not- 
withstanding consent of carriers 


Private: 


Inmates, St. Elizabeths Hospital—use for 
grave marker and cemetery mainte- 
nance—private funds of inmates of St. 
Elizabeths Hospital, other than those of 
pensioners, in official custody of hospital 
escheat to United States upon death of 
inmate without heirs, and may not be 
used for maintenance of hospital or 
grounds, but, where particular deposit 


was for specified purpose of paying burial 
expenses, no objection to use of not to 
exceed $50 of balance remaining after 
payment of funeral expenses for pur- 
chase and placing of a grave marker.--.. 

Reimbursement for expenditures from. 
See Payments, voluntary. 


Public: 


Advances—despatch Agent at New York 
may be appointed, with consent of 
Secretary of State and appointee, as 
collaborator, Department of Agriculture, 
without additional compensation, for 
purpose of handling foreign shipments 
for said department, and as such ad- 
vanced funds for said purpose, under 
bond, pursuant to advances of public 
money provisions of act, June 3, 1902_-. 

Collections: 

Availability for disbursement—funds 
collected from carriers under sec. 77 
(11) of Bankruptcy Act, as amended 
49 Stat. 916, may not be used for pay- 
ment of expenses connected with 
duties to be performed by Interstate 
Commerce Commission under Inter- 
state Commerce Act, but are for 
covering into Treasury as miscellane- 


National park privileges—permits, sales 
agreements, or other contracts involv- 
ing collection of moneys for privileges 
granted, materials sold, or work done 
for, or in cooperation with, private 
parties in national forests, are contracts 
required to be filed in General Ac- 
counting Office, original to be fur- 
nished except where licenses or per- 
mits require that they be given licensee 
or permittee, in which cases procedure 
should be as outlined in 16 Comp. 


Expenditures—administrative record 
sources—information necessary to keep- 
ing of correct administrative record of 
expenditures is provided through fur- 
nishing to administrative office a sched- 
ule of disbursements, and summary 
thereof, of disbursing officer concerned 
in addition to notices of exception by 
General Accounting Office and preaudit 
difference statement in case of vouchers 
not certified for payment, and there 
appears no necessity for mailing checks 
through administrative offices for ex- 
penditure information purposes 

Grants—movable articles of furniture, 
ete.—sec. 203 (a), National Industrial Re- 
covery Act, authorizing grants to public 
bodies for construction, repair, or im- 
provement of public works projects not 
‘in excess of 30 per centum of the cost of 
labor and materials employed upon such 
project’”’ does not specifically authorize 
grants based upon cost of movable arti- 
cles of furniture and equipment for a 
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schoolhouse, nor are such articles so 
directly connected with construction of 
& schoolhouse as to be regarded as part 
of construction for grant purposes... .--. 


Loans: 


Cooperative associations: 

Funds of Emergency Relief Appro- 
priation Acts of 1935 and 1936, 49 
Stat. 115, 1608, available for loans 
to rural rehabilitation cooperative 
association for construction, equip- 
ment and operation of factory for 
benefit of homestead membership, 
provided requirements of Executive 
Order No. 7143, Aug. 19, 1935, are 
complied with. Decision A-64822, 
Sept. 11, 1935, distinguished -....._. 

No objection to loan by Resettlement 
Administration for rehabilitation of 
its members through furnishing of 
medical care, notwithstanding em- 
ployees of said Administration are 
also officers of the cooperative asso- 
ciation, sec. 41, Criminal Code, 35 
Stat. 1097, prohibiting interrelated 
private agency and Government per- 
sonnel business transactions, not 
being for application to these em- 
ployees who have no pecuniary or 
other interest in profits or contracts 
of association except protection of 
interests of the United States_...... 

Default—foreclosure, ete., expenses— 

appropriation for salaries and expenses 

of Farm Credit Administration avail- 
able for payment of cost of care and 
preservation of livestock mortgaged as 
security for a loan, and foreclosure 
proceedings, ete., should they be 
necessary, remaining unpaid after 
application of proceeds from sale of 
mortgaged property. ................. 
Private lienholder’s claim to moneys re- 
paid—lienholder has no legal claim 
against United States for money paid 
by Government debtor in part liquida- 
tion of unsecured loan to enable pur- 
chase of cattle feed, accepted in good 
faith by the Government without 
knowiedge of its source and credited 
to loan account, notwithstanding 
money was derived from sale of 
debtor's cattle involved in lien, and 
remittance was because of debtor’s 
misunderstanding -................... 


Requisitions—transmission in duplicate— 


Trust—types—administrative responsibility 
and latitude for expenditures, account- 
ability to Government accounting officers, 
classification of employees involved, etc., 
governed by types of trust funds involved - 

Working—services between departments and 
establishments. See Appropriations, trans- 
fers, between departments and establishments. 
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FURLOUGHS: 
See Leaves of absence. 
GENERAL ACCOUNTING OFFICE: 
Decisions: 
Reconsideration: 
Acting Comptroller General of United 


States may not reconsider decision by 
predecessor except upon production of 
new and material evidence, or to cor- 
rect manifest mistakes of fact, or for 
ST at PE ictennendnensedhencesp 


Acting Comptroller General of United 


States may not reconsider final deci- 
sion of matter by predecessor where 
there has not been furnished new and 
material evidence, or there is not in- 
volved any correction of a mistake in 
fact, or error in calculation............ 


Jurisdiction: 
Checks: 
Lost—where Government check is re- 


ported lost by payee question whether 
proceeds may be restored to appropria- 
tion under which drawn is for deter- 
mination in each instance by General 
Accounting Office, irrespective of 
whether check be current, or out- 


Where not negotiated before death or in- 


competency of payees, may not be paid 
by Treasurer without reference to 
General Accounting Office............ 


Claims: 
Federal Housing Administrator having 


“thepower * * * tocollect orcom- 
promise all obligations assigned to or 
held by him and all legal or equitable 
rights accruing to him in connection 
with the payment of such insurance 
until such time as such obligations may 
be referred to the Attorney General for 
suit or collection,”’ such claims may be 
referred directly to Attorney General 
for collection, cases involving items be- 
lieved by Administrator to be uncol- 
lectible to be transmitted to General 
Accounting Office for such further 
action as required by law and facts... - 


Papers pertaining to claims of United 


States for balances due on defaulted 
modernization loan accounts insured 
under National Housing Act of June 
27, 1934, which Administrator cannot 
collect, together with administrative 
report and recommendation, should 
be transmitted to General Account- 
ing Office for settlement under au- 
thority conferred by sec .236, R. S., as 


Sec. 236, R. 8., as amended, contem- 
plates, unless otherwise specifically 
provided by subsequent legislation, all 
claims of the Government against its 
debtors shall in first instance be 
settled and adjusted by General 
Accounting Office...... bei dedeosscd 
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GENERAL ACCOUNTING OFFICE—Con. 
Jurisdiction—Continued. 


Contract price deductions—question 
whether deductions in connection with 
Government contracts in which Federal 
tax has been included, are properly made 
on basis of contract price when said price 
includes transportation charges on ar- 
ticles involved, not a matter for General 
Accounting Office, but for adjustment 
by Commissioner of Internal Revenue.. 

Contracts: 

Extensions of time—administrative re- 
quest whether there is authorized is- 
suance of change order extending time 
for completion of project for a period 
reported to be commensurate with de- 
lays encountered by reason of adverse 
weather conditions not shown to have 
been sufficiently abnormal to cause de- 
lays which would not have occurred 
under weather of normal severity nor 
otherwise supported by specific find- 
ings of fact as to delays, and involving 
allowance for anticipated future sever- 
ity of weather, may not be made basis 
of a decision by Comptroller General_- 

Liquidated damages—authority of con- 
tracting officers to grant extension of 
time derived from and limited by con- 
tract, and their functions, as to liqui- 
dated damages, are limited to deter- 
mination and report of facts relating to 
extent and causes of delays, the legal 
determination whether contractor 
should be charged with liquidated 
damages being for determination by 
General Accounting Office and courts. 

Doubtful appropriation availability auth- 
orizations—where appropriations and 
Executive allotment sought to be charged 
with purchase of airplanes by Depart- 
ment of Commerce indicate no intent for 
their use for such purpose, and legislative 
background tends further to negative 
such intent, General Accounting Office 
may not by decision supply supposed de- 
ficiencies in language so as to make 
moneys available for said purpose. Mat- 
ter one for presentation to Congress. ---. 

Experts—where statute excepts ‘‘experts”’ 
from either Civil Service Laws, or Classi- 
fication Act, or both, it is primarily the 
duty of administrative office and Civil 
Service Commission to determine 
whether positions fall within the excep- 
tion, the jurisdiction of General Account- 
ing Office, insofar as Classification Act is 
concerned, being to determine that sal- 
ary paid conforms with salary range pre- 
scribed by law and that duty performed 
is that embraced in designation on pay 


Mistakes in bids—administrative officers 
without authority to permit or require 
withdrawal of bids subsequent to time 
fixed for opening notwithstanding ob- 
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GENERAL ACCOUNTING OFFICE—Con. 
Jurisdiction—Continued. 


vious error in prices, such matters being 
for submission to General Accounting 


Pensions—matter as to portion of inmate’s 
pension money to his credit in ‘‘ Personal 
Funds of Patients, Saint Elizabeths Hos- 
pital’, to which pensioner’s wife is en- 
titled is for determination of Secretary of 
Interior and Administrator of Veterans’ 
Affairs, and not for settlement by 
voucher presented to General Account- 


Sales—refund of purchase price—adminis- 
trative office has no equitable authority 
to rescind an executed contract, nor may 
General Accounting Office approve re- 
turn of purchase price on a completed 
sale of Government surplus property--... 

Specifications—not responsibility of Gen- 
eral Accounting Office, but, if drawn so 
as to conflict with applicable statutory 
requirements, must necessarily be ques- 


Practice: 


Excess transportation costs—where evi- 
dence of excess cost of transportation fur- 
nished on Government transportation 
request is not available to disbursing 
officer making payment to carrier for 
transportation involved, but such evi- 
dence is available to disbursing officer 
paying travel expense voucher of em- 
ployee concerned, suspension of credit for 
excess cost is properly for making against 
disbursing officer paying travel expense 
WOU cs rks Ris Lee es 

Government employee debtors—collec- 
tion procedure—debts of persons, now 
Federal employees, arising out of de- 
faulted modernization loans insured by 
Federal Housing Administration, should 
not be reported to General Accounting 
Office for set-off until there have been 
exhausted under authority specially 
conferred on said Administration by 
statute all available means to collect the 
indebtedness, including reporting there- 
of to Federal agencies in which debtors 
are employed with a view to adjustment 
from salary or otherwise should direct 
demands upon the individuals con- 
cerned prove ineffective. ............... 

Mistakes in bids—manner of submission— 
questions involving mistake in bid may 
be submitted directly to General Ac- 
counting Office by contracting officer 
rather than through head of department 
concerned in order to minimize delay... 


Records: 


Contracts: 

National park privileges, etc.—permits, 
sales agreements, or other contracts 
involving collection of moneys for 
privileges granted, materials sold, or 
work done for, or in cooperation with, 
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GENERAL ACCOUNTING OFFICE—Con. 
Records—Continued. 
Contracts—Continued. 
private parties in national forests, are 
contracts required to be filed in Gen- 
eral Accounting Office, original to be 
furnished except where licenses or 
permits require that they be given 
licensee or permittee, in which cases 
procedure should be as outlined in 16 
Campi Gem Miwisciidndiisicisciccen 
Where original license granted by Gov- 
ernment is required to be given to 
grantee, the grantee should be required 
to sign on a certified copy thereof for 
filing in General Accounting Office, an 
indorsement to effect that he accepts 
and agrees to comply with its terms 
and conditions 
Regulations: 
Pay roll proeedure—No. 34, Supp. 8. 
Receipt and appropriation symbols: 
Changes—No. 84, Supp. 1.............. 
Changes and additions—No. 84, Supp. 2. 
Substitution for prior issues—No. 84, 


PB siti og upessitiniemie~anircniiad 

Requisitions for funds—transmission in 

duplicate—No. 43, Supp. 3............. 
Tax 


exemption certificates—revision— 

Vouchers (purchases, and services other 
than personal)—revision—No. 51, Supp.7. 

GENERAL SUPPLY COMMITTEE: 


See Treasury Department, Procurement Divi- 
sion. 


GIFTS: 


See Donations. 

GOVERNMENT PRINTING OFFICE: 

Wage schedules—adjustments—schedules in 
force June 1, 1932, which provided for up 
and down ratings for specified periods of 
temporary assignment to grades of work 
other than regular assignment of em- 
Ployees concerned, may not, because of act, 
Mar. 28, 1934, be altered by increasing 
minimum period for up-rating or reducing 
minimum period for down-rating so as to 
operate as a reduction in full weekly earn- 
ings possible during like periods for same 
grades of work on or before June 1, 1932, but 
reducing minimum period for up-rating, or 
increasing minimum period for down-rat- 
ing is not prohibited by said statute. 


GRATUITIES: 


Six months’ death—divorce—decree sub- 
sequentiy vacated—may not be allowed 
alleged widow of deceased Army officer on 
basis of deeree of State court, subsequent to 
death of officer, purporting to vacate 
former decree of divorce a vinculo matri- 
monii, which under its own terms and 
statutes of State had become final and had 
been so accepted and acted on by the 
parties, in absence of satisfactory evidence 
that the court had jurisdiction of the cause 
and all interested parties to vacate former 
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GUARDIAN AND WARD: 
Liabilities—Government 


overpayments— 
where, because of improper certification of 
service credit due veteran, overpayment of 
adjusted compensation benefits is made, 
upon his death, to his legal guardian, the 
guardian, although not liable for moneys 
improperly received and disbursed for ben- 
efit of ward, should be required to refund 
amount overpaid not already disbursed, 
the difference being a matter for adjust- 
ment in connection with ward’s other 


HAWAII: 
Public debt—claims under assumption by 


United States—Hawaiian Government 
Stock “A” Bonds issued under act Aug. 5, 
1882, not belonging to an issue recognized 
as part of public debt of Hawaii assumed 
by the United States, and such portion of 
said debt as so assumed having been fully 
paid, payment of said bonds not author- 


HEADQUARTERS: 
See Officers and employees; Subsistence; Trav- 


eling expenses. 


HOLIDAYS: 
See Sundays and holidays. 
HOUSEHOLD EFFECTS: 
Packing, crating, hauling or shipping. See 


Transportation, household effects. 


HOUSING AND SLUM CLEARANCE: 
See Projects. 

HUSBAND AND WIFE: 
Divorce. See Divorce. 
Wife: 


Erroneous adjusted compensation pay- 
ments: 

Payment made to veteran’s divorced 
wife as designated beneficiary of his 
adjusted service certificate on a bona 
fide claim based upon a report of 
death of one wrongfully identified as 
the veteran, may be deemed in law 
as having been received by her for 
and on behalf of his child towards 
whose maintenance and support the 
court at time of divorce had decreed 
he should contribute but in which 
respect he had defaulted, and addi- 
tional payment of amount involved 
to veteran, who was later found to 
be alive, is not authorized-.....-.-.- 

Where, due to mistake of fact and in 
absence of fraud, Veterans’ Admin- 
istration makes final settlement on 
adjusted service certificate of a live 
veteran on basis that he is dead, to 
designated beneficiary described as 
veteran’s wife, and there is satis- 
factory evidence of a common-law 
marriage, there is no further liability 
on the Government under said cer- 


IMMIGRATION: 
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INDIAN AFFAIRS: 
Indian police—court attendance expenses— 


INSURANCE: 
Loans: 


Page 


expenses incurred in attendance upon Fed- 
eral courts, in official capacity and in con- 
nection with matters relating to official 
duties as witnesses, are chargeable to 
appropriation under which officially oper- 
ating and not to judiciary appropriation 
“Fees of Witnesses, United States Courts”, 
notwithstanding Department of Interior 
has no control over fixing of trial dates, 
number of police required to attend, or, 
that appropriations for Indian Service may 
not be sufficient 

Indians—burial expenses—moneys appro- 
priated from tribal funds of Klamath In- 
dians by Interior Department Appropria- 
tion Act of June 22, 1936, having been made 
specifically available “for loans” to cover 
burial expenses, said funds are not avail- 
able without a requirement for reimburse- 


Miscellaneous revenues—Indian schools and 
hospitals in Alaska—moneys derived from 
schools conducted by Indian Service, may 
be deposited to credit of “Indian Moneys, 
Proceeds of Labor’’, but moneys derived 
from hospitals of Indian Service in Alaska 
unless conducted as an activity of an In- 
dian-reservation, agency or school, are for 
depositing as miscellaneous receipts 

Rehabilitation loans—security require- 
ments—no objection to proposed loan from 
appropriation “Emergency Relief, Interior, 
Indians, Loans and Grants to Indians for 
Rehabilitation, 1935-1937”, on basis of live- 
stock and other personal property as 
security, notwithstanding applicant is 
also possessed of sufficient trust lands 
to meet security requirements 


INJURIES: 


Personal: 
Non-Government personnel: 
Appropriated moneys not available for 
payment of medical and hospital treat- 
ment of an operator of an illicit still 
injured by Federal officer during a raid 
but not arrested by Federal authori- 
ties until after removal from private 
institution in which placed by county 


Government contract protection provi- 
sions—in lieu of addition to standard 
construction contract forms of an indef- 
inite provision, without penalty pro- 
vided, attempting to impose upon 
contractor an obligation to take all 
precautions necessary for protection 
against injury of all persons engaged 
at the site in performance of the con- 
tract, there is for inclusion therein a 
stipulation similar to that in P. W. A. 
contract Form 51, requiring contractor 
to provide adequate workmen’s com- 
pensation and employers’ general lia- 
bility insurance. -.......... dv didesses 
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Financial institutions: 

Credit statement approvals—financial 
institutions insured against loss on 
modernization loans under National 
Housing Act, 48 Stat. 1246, may not 
be reimbursed for loss sustained on a 
note originally given a dealer or con- 
tractor, and partially collected by him 
before purchase by said institutions, 
unless borrowing property owner's 
credit statement was approved by it, 
or some other insured institution, be- 
fore credit was originally extended by 
dealer or contractor 


Federal Housing Administration: 

Acceleration of payments—financial 
institutions insured under National 
Housing Act against loss on modern- 
ization loans, may be reimbursed 
entire unpaid balance of such loans 
where debtor has defaulted upon 
assignment to the Government of 
conditional sales agreements in- 
volved, without prior exercise of 
right of acceleration of unpaid install- 
ments, not in default, where to exer- 
cise that right would be detrimental 
to interests of United States because 
ot statutes of certain States 


Modernization loans made by financial 
institutions, insured by United 
States against loss, may, upon de- 
fault of borrower, be treated as 
losses for purpose of reimbursing 
lending institutions entire unpaid 
balances in cases where it is clear 
that entire unpaid balances will be 
a claim against the Government, 
provided notes or other evidences of 
indebtedness, and any security, are 
assigned to United States 


Sec. 3, title I, of National Housing Act, 
June 27, 1934, having been repealed, 
without reservation, by act Apr. 3, 
1936, the Administrator is without 
authority to make loans to financial 
institutions to which contracts of in- 
surance had been granted by him 
under original act on security of ob- 
ligations insured under provisions of 
sec. 2, title I, of said act, notwith- 
standing provisions of such contracts 


Sec. 13, R. 8., which provides that 
“the repeal of any statute shall not 
have the effect to release or extin- 
guish any penalty, forfeiture, or lia- 
bility incurred under such statute, 
unless the repealing act shall so ex- 
pressly provide’, is primarily con- 
cerned with actions by the Govern- 
ment incident to enforcement of 
penalties, etc., and is not for applica- 








1180 


‘ 


INSURANCE—Continued. 
Loans—C ontinued. 
Financial institutions—Continued. 
Federal Housing Administration—Con. 
tion to repeal of legislative grant of 
authority under which financial 
institutions have been insured by 


Property—private—acquired by Federal 
Housing Administration, may be insured 
against loss, payment therefor to be made 
from’ Administration funds.............-- 

Workmen’s compensation—contract provi- 
sions—in lieu of addition to standard con- 
struction contract forms of an indefinite 
provision, without penalty provided, at- 
tempting to impose upon contractor an 
obligation to take all precautions necessary 
for protection against injury of all persons 
engaged at the site in performace of the 
contract, there is for inclusion therein a 
stipulation similar to that in P. W. A. 
contract Form 51, requiring contractor to 
provide adequate workmen’s compensa- 
tion and employers’ general liability in- 


INTEREST: 

Loans—adjusted compensation. See Veter- 
ans’ Administration, adjusted compensa- 
tion, loans. 

Payments—deferred—interest collected from 
carriers in connection with delayed pay- 
ments for overtime services performed by 
Immigration Service employees should be 
covered into Treasury as miscellaneous 
receipt where there exists no statutory 
provision, contractual agreement, or re- 
quirement in court judgment involved, for 
payment of same to employees who per- 


Savings deposits—Marine Corps Reserves 
on active duty—no objection to opening of 
savings deposit accounts by enlisted mem- 
bers of Marine Corps Reserve while on 
extended active duty in times of peace 
and charging appropriation “Pay, Marine 
Corps”, with interest, but there is no au- 
thority for deposits or continuance of inter- 
est after relief from active duty........... 

INTERIOR DEPARTMENT: 

Jurisdiction—dependency of pensioner’s 
relatives—matters of dependency of rela- 
tives of pensioner inmates of St. Elizabeths 
Hospital, for use in disbursement of pen- 
sion moneys paid over to said institution 
under act of Feb. 2, 1909, may be obtained 
from Veterans’ Administration, but final 
determination as to status of dependency 
in such cases rests with Sec.etary of In- 


INTERSTATE COMMERCE COMMIS- 
SION: 

Collections—availability for disbursement— 
funds collected from carriers under sec. 77 
(11) of Bankruptcy Act, as amended, 49 
Stat. 916, may not be used for payment of 
expenses connected with duties to be per- 
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Page 
INTERSTATE COMMERCE COMMIS- 
SION—Continued. 
formed by Interstate Commerce Com- 
mission under Interstate Commerce Act, 
but are for covering into Treasury as mis- 
cellaneous receipts..................-.-.-- 
INVOICES: 
See Vouchers. 


JOINT SERVICE PAY ACT: 
See Pay. 

JUDGMENTS: 
See Courts. 


JURISDICTION: 

See Various departments, establishments, and 
agencies. 

LABOR DEPARTMENT: 

Immigration and Naturalization Service— 
employees—hours of work and tours of 
duty—tregular tour of duty of such em- 
ployees may be fixed at not to exceed a 
week of five days of eight hours and one 
day of four hours, and there may be speci- 
filed which days of the week and which 
hours of the day shall be within regular 
SOE ON viccts. dhitde ps tcisndodenepunant 

LACHES: 
See Claims, stale; and related subject Statute 
of limitations. 
LAWS: 
See Legislation. 
LEASES: 

Administrators and executors—authority— 
executor or administrator without author- 
ity to lease decedent’s real estate in ab- 
sence of testamentary or statutory pro- 
vision, or order of court, and then only 
in strict conformity with authority so con- 
ferred, and a testamentary provision au- 
thorizing sale ‘‘without order of the court, 
but which transaction shall be subject to 
the express approval of court’’ may not be 
construed as authorizing lease of property 
Snpebee OD scgemsh ines sinsnctn-bodsinimenes 

Building maintenance—Government or pri- 
vate personnel—where, in connection with 
lease of building, bidder agrees to furnish 
complete maintenance, including heat, 
electric current, water, janitor and elevator 
service, at additional cost, there is for ad- 
ministrative consideration whether such 
maintenance may not be more economi- 
cally furnished by National Park Service 
or by the using establishment, cost in 
either event to be borne by appropriation 
available for payment of the rent_...-.... 

Damages—repairs—no authority for pay- 
ment of cost of restoration of building 
leased by the Government where damages 
complained of are only such as might 
result from reasonable use for purpose for 
which leased and period involved........ 

Public property—iand for grazing—trental or 
lease adjustment account grass failure— 
where public land was leased for grazing 
purposes for term of years with provision 
for rental payments annually in advance, 
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LEASES—Continued. 


Page | LEASES—Continued. Page 
and termination by either party after Rent—Continued. 

thirty days’ notice, but without provision Limitations—Continued. 

for apportionment of rental or refund in Fair market value: 

event of vacation of premises between Appraisal used under prior lease may 

rent days, or any guaranty as to grazing not be made basis for determination 

condition of land, yearly rental paid in of rental payments under a new 
advance may not be refunded, notwith- lease for limitation purposes of sec. 

standing failure of grass yield, notice by 322, act, June 30, 1932............... 967 

lessee of said failure prior to commence- District of Columbia assessor being 

ment of lease being ineffective for said pur- particularly qualified to express ex- 
pose, nor may lease be extended a year and pert opinion as to fair market value 
rental already paid applied to first year of of premises located in the District, 

Sn Miss ss6 ss attested <iddedcce 715 his appraisal is for adoption rather 

Renewal: than that of a real estate firm, or 

Advertising—when not required—general Federal Government employee not 
rule that there must be advertising in required by statute to perform such 
leasing of premises for Government use duties, in arriving at rental payable 
does not require objection to renewals for buildings to be leased by the 
by Field Service with approval of Wash- Government under rental limita- 
ington, D. C., office of existing leases tions imposed by sec. 322, act, June 
which to not contain further renewal 30, 1932, but said value having been 
privileges, based upon informal solicita- so established, no objection to pay- 
tions from all known sources, a showing ment not in excess of 25 per cent of 
of quotations received, certificates that rental for first year under a new 
no Federal space is available, and that lease for alterations, improvements, 
all known sources have been canvassed, and repairs necessary to Govern- 
etc., provided form containing this in- ment occupancy..................-. 967 
formation and certificates be signed by Public property. See Leases, public prop- 
contracting officer, and state that con- erty. 
tinued occupancy is in the Government's Supplemental agreements—void where 
Mass coseenawnben dared Lagihdebctoke 931 purporting to be retroactively effective 

Options for subsequent renewals—obtain- over a period during which a prior agree- 
ing of renewal options upon renewal of a ment at a lower rental was in effect_-._. 463 
lease for periods subsequent to those Water service charges—District of Co- 
stated in original lease or renewals there- lumbia Alley Dwelling Authority au- 
of is objectionable because original lease thorized to provide by lease for pay- 
would be rendered, in effect, self-per- ment by it of water rent in connection 
ScebacécinceeeccscQetesetmssenc 931 with dwellings and garages erected on 

Rent: land acquired as authorized by law, the 

Alaska Rural Rehabilitation Corporation- monthly rental to tenant to be increased 
owned premises—general rule that pay- accordingly, but, unless payment by the 
ment of rental by one Government Authority is specifically provided for in 
agency for premises under control of lease, such payments may not be made 
another such agency is unauthorized, not except where necessary to restore water 
for application to quarters occupied as a service upon vacation of premises by 
post office in building owned by Alaska Wo ccnwesctssasavsadeuseenscusccandee 323 
Rural Rehabilitation Corporation-....- 887 Repairs and improvements: 

Lessor’s authority—executors—where an Foreign Service buildings—appropriation 
executor without testamentary or statu- availability—appropriation ‘‘Conting- 
tory authority executes a lease at a rental ent Expenses, Foreign Service, 1937” 
rate less than that stipulated by order available for repairing and repainting in- 
of court, the lease under laws of Iowa, is terior of United States Chancery build- 
illegal and void as constituting fraud on ing at The Hague, interior repairs being 
third persons, and estate is entitled to by local custom responsibility of tenant, 
reasonable rental until a valid lease is and lease involved indicating such ex- 
executed or other premises located. penses were to be borne by lessee_--_ __- 639 
Cohen v. Hayden, 180 Iowa 232, distin- Limitations: 

COs es eFA Wee 820 Contract installment payments—no ob- 

Limitations: jection to inclusion in lease of stipula- 
Act of June 23, 1936, making appropria- tion for payment of not in excess of 25 

tions for District of Columbia for fiscal percent of basic annual rental for first 
year 1936, having specifically limited year of rental term in consideration 
amount to be expended for rent of for alterations, ete., made by lessor, if 
offices of Recorder of Deeds, there is actual cost thereof exceeds 25 percent 
no authority for expenditures in excess of basic annual rental provided basic 
Of that qmtetMbe 65..6058csdcsss ten. 282 rental stipulated in lease does not ex- 
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LEASES—Continued. 
Repairs and improvements—C ontinued. 
Limitations—C ontinued. 
ceed 15 percent of fair market value of 
property, but alteration, etc., install- 
ments should be stated separately on 
vouchers, and, if rental period is less 
than one year, such payments may not 
exceed 25 percent of total rent for lesser 
period involved with no inclusion for 
this purpose in a renewal lease___-...- 
New lease of previously occupied prem- 
ises: 

Appraisal used under prior lease may 
not be made basis for determination 
of rental payments under a new 
lease for limitation purposes of sec. 
322, act, June 30, 1932_.............. 

District of Columbia assessor being 
particularly qualified to express ex- 
pert opinion as to fair market value 
of premises located in the District, 
his appraisal is for adoption rather 
than that of a real estate firm, or 
Federal Government employee not 
required by statute to perform such 
duties, in arriving at rental payable 
for buildings, to be leased by the 
Government, under rental limita- 
tions imposed by sec. 322, act, June 
30, 1932, but said value having been 
so established, no objection to pay- 
ment not in excess of 25 per cent of 
rental for first year under a new 
lease for alterations, improvements, 
and repairs necessary to Govern- 




























































































































































































Termination—rent—refunds—rent paid un- 
der lease providing for payments monthly 
in advance and vacation of premises after 
receipt of notice may not be refunded be- 
cause vacation of premises is required be- 
tween rent days, there having been no 
stipulation for apportionment or refund of 
rent upon such occurrence 

LEAVES OF ABSENCE: 

Annual: 

Accumulated— Foreign Service officers and 
employees—current annual leave of 60 
days allowed such officers and employ- 
ees under sec. 22, act Feb. 23, 1931, for 
any one year is not affected by amount of 
leave which may have accumulated 
from prior years within limitations of 
said act, and where accumulated leave 
at beginning of third year equals statu- 
tory limitation, the granting thereof dur- 
ing third year does not bar use of current 
leave allowed by statute for third year 
for cumulative purposes at beginning of 





































































































Act, Mar. 14, 1936: 
Advances: 
Amount for deduction from for- 
mer employee’s credit in Retire- 
ment Fund because of unliquidated 
advances on separation from service 
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Page | LEAVES OF ABSENCE—Continued. 
Annual—Continued. 


Act, Mar. 14, 1936—Continued. 
Advances—C ontinued. 
should be computed on basisof actual 
period of absence, including fractions 
Citas 6 Wat ek id 
Cases involving deductions from com- 
pensation or retirement fund cred- 
its because of leave advanced 
and unearned at date of death in- 
volving no disagreements between 
administrative office concerned and 
Civil Service Commission need not 
be referred to General Accounting 
Office before payment but otherwise 
procedure is as outlined in 16 Comp. 
Geb Uetowe lL, os eee Ae 
Compensation or retirement fund de- 
ductions required in case of an em- 
ployee advanced current annual 
leave who resigns before earning said 
advanced leave, notwithstanding 
prior service of five years, length of 
service beyond first year being im- 
material 


Excess leave deductions on separation 
from service: 

Amount to be deducted because of 
unearned or excess annual leave, is 
for computing upon same basis as 
used in connection with leave with- 
out pay which has been authorized 
in advance. Saturday should be 
computed as a full day’s absence, 
not four hours, and deductions 
should be made for Sundays and 
holidays falling within a period of 
leave, but not for Sundays and 
holidays occurring between expira- 
tion of leave granted and day of 
reporting for duty if employee re- 
turns to duty on first succeeding 
work day. 16 Comp. Gen. 487, 
nnn entieonn 

Retirement Fund deduction pro- 
cedure for leave advanced but un- 
earned prior to separation from 


Sundays and holidays falling within 
period not covered by earned leave 
are to be considered in computing 
amounts to be collected from em- 
ployees separated from service 
before having earned leave pre- 
viously advanced.............-.-. 

Unlike sick leave, deduction from com- 
pensation or retirement fund credits 
is required to extend annual leave 
granted in advance is unearned at 
date of death and amount of such in- 
debtedness is total compensation 
paid during period of unearned leave, 
inclusive of retirement deductions, 
the 30th and 3ist of the month being 
for computation as one day 
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LEAVES OF ABSENCE—Continued. Page 
Annual—C ontinued. 

Act, Mar. 14, 1986—Continued. 
Advances—Continued. 


Page | LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Act, Mar. 14, 1936—Continued. 


After separation from service—Contd. 


Where application of amount to credit 
of employee in Civil Service Retire- 
ment Fund in liquidation of overpay- 
ment of compensation during leave 
granted in excess of amount accrued 
at time of separation from service in- 
volves compensation payable from 
funds other than appropriated money, 
check in liquidation of overpayment 
should not be issued in favor of 
Treasurer of United States as di- 
rected in 16 Comp. Gen. 487, in case 
of appropriated moneys, but in 
favor of proper administrative officer 
involved 

After acceptance of State employment— 

Federal employee whose resignation 

was tendered on same day he accepted 

employment under a State may be 

paid for accrued annual leave for a 

period beyond acceptance of such em- 

ployment where his resignation was 
accepted as tendered effective at ter- 
mination of period of earned leave-.-.. 

After separation from service: 

Employee may be paid after separation 
from service of one department by 
appointment in another for a period 
during which he was administra- 
tively furloughed without pay equal 
to period of annual leave accrued and 
unused prior to such separation..... 

Employee separated from service with- 
out prejudice reinstated or reap- 
pointed after break in service, not 
entitled to leave accrued prior to 
separation 

No authority for paying employees 
after separation from service for 
unused leave accrued under act 


Resignation of Federal employee, also 
National Guard officer, duly ac- 
cepted by competent authority and 
unrevoked prior to its effective date, 
although mistakenly required under 
belief that payment as such officer 
during a course of study at a military- 
service school under sec. 99, National 
Defense Act, as amended, 44 Stat. 
674, without separation from civilian 
position, would contravene dual 
compensation statutes, may not now 
be revoked, nor may employee be 
paid for annual leave accrued but 
not taken prior to separation or 
credited therewith notwithstandng 
his subsequent reinstatement in his 
former civilian position 

Rule that there is no authorization for 
payment after separation from serv- 
ice for leave accrued but not taken 
prior thereto is for general applica- 


tion whether separation was subse- 
quent or prior to Jan. 1, 1936, ef- 
fective date of annual leave act, Mar. 
14, 1936, and there may be no restora- 
tion to status of employee solely for 
purpose of granting leave in such 
cases, notwithstanding failure to 
grant such leave prior to separation 
was because of administrative mis- 
understanding or negligence 


Alaska Railroad employees: 


Regularly assigned trainmen entitled 
to. 16 Comp. Gen. 139, modified__. 

Regularly assigned trainmen assigned 
different duties at different rates of 
pay may substitute accrued unused 
annual leave for an equal period of 
lay-off or furlough without pay, but 
payment of compensation during 
such period must be at last rate 
paid for active service 

Regularly assigned trainmen, being 
permanent, and not temporary em- 
Ployees, may accrue annual leave 
through more than one period of con- 
tinuous active service of not less than 
one month, regardless of character of 
service performed, and whether 
separated by lay-off or furloughs 
without pay 

Regularly assigned trainmen who are 
permanent employees are entitled 
to leave with pay for all periods of 
service whether on an “assigned 
Tun”, or on an extra or unassigned 
run, or while performing any other 
kind of service under their employ- 


Section gang laborers regarded as full 
time employees entitled to, notwith- 
standing paid by the hour. 16 
Comp. Gen, 139, modified 

Trainman who performs duty on an 
“assigned run’’ for less than one 


month is not entitled to annual 
leave if not otherwise in a pay status 
for continuous period of one month, 
but if his status is otherwise such as 
to entitle him to leave with pay, 
fact that he was less than one month 
of an “assigned run’’ would not de- 
prive him of right to such leave... 

“When actually employed’ employ- 
ees not entitled to 


Basis for granting—under said act, grant- 


ing of leave is not for determination 
upon basis of compensation—piece 
work, per annum, per diem, etc.— 
upon tenure of employment, that is, 
permanent, or temporary, as defined 
by uniform annual leave regula- 
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LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Acts, Mar. 14, 1936—Continued. 
Compensation for leave period preceding 


Page | LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Act, Mar. 14, 1936—Continued. 
Employees appointed, ete.—Contd. 


separation from service—where leave 
taking is delayed until! separation from 
service, evidence should be obtained 
before final payment that employees 
are alive on last day for which paid--.- 


Compensation including allowances in 


kind—employees so paid may be paid 
total wages in cash covering periods of 
authorized leaves of absence with pay- 


Corporations—Home Owners’ Loan Cor- 


D 


poration is @ corporation ‘‘created 
under authority of an act of Congress 
which is either wholly controlled or 
wholly owned by the United States 
Government” within meaning of secs. 
6and 7 of annual and sick leave acts of 
Mar. 14, 1936, making said acts appli- 
cable to personnel of such corpora- 


efinition of permanent employees— 
uniform leave regulations effective on 
and after July 1, 1936, having defined 
“temporary” employees as those 
“who are appointed for definite periods 
of time, not exceeding 6 months”’, all 
employees entitled to leave whose 
tenure of employment is otherwise 
prescribed are to be regarded as ‘‘per- 
manent” for leave purposes, including 
those appointed under sec. 2, Civil 
Service Rule VIII, pending filling 
position permanently 


Differentials—those obtaining for civil- 


ian employees under Navy Depart- 
ment, stationed outside continental 
United States, by reason of act Aug. 29, 
1916, and administrative regulations 
issued thereunder prior to passage of 
annual leave act of Mar. 14, 1936, need 
not be modified by reason of passage of 


District of Columbia police and fire de- 


partments—applicable to officers and 


Employees appointed for indefinite 


periods: 

Such employees—those whose employ- 
ment termination is not fixed in ad- 
vance and stated in appointment— 
if “intermittent employees” within 
meaning of sec. 19 (f) (3) of Uniform 
Annual Leave Regulations of July 9, 
1936, are not entitled to annual leave, 
but, if appointed on full-time basis 
and required to work continuously 
during regular tours of duty of one 
month or more even though sepa- 
rated by periods of lay-off or fur- 
lough without pay due to lack of 
work, etc., they may be regarded as 
permanent employees and credited 
with leave as such. 16 Comp. Gen. 
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Such employees—those whose em- 
ployment termination is not fixed in 
advance and stated in appoint- 
ment—are not temporary employees 
within meaning of annual leave act, 
Mar. 14, 1936, 49 Stat. 1161, and 
Uniform Regulations of July 9, 1936, 
and are not entitled to leave as 
temporary employees 

Granting mandatory—granting of an- 
nual leave authorized by said act in- 
cluding tcave accrued and not taken 
during prior years, notwithstanding it 
may have been previously applied for 
and denied, is mandatory, but adminis- 
trative office may determine when 
leave may best be granted 

Kinds of employees—for this purpose 
there are but two classes of employees; 

Permanent and temporary 

Military training. See Compensation, 
double, civilian employees in military 
training. 

Permanent employees: 

Leave may be computed on basis of 


fractional year or month's service.. 1039 


Not chargeable with Sundays and 
holidays intervening in period of 
leave of absence 

Such employees not chargeable with 
full day for leave on Saturday 

Permanent employees, definition — 
where, notwithstanding it is known in 
advance that short-term employees 
will not serve six months, the termina- 
tion date of employment is uncertain 
and is not fixed and stated in appoint- 
ment, such employees must be regarded 
permanent, but, if appointments or 
contracts of employment fix a period 
‘of employment ‘“‘not to exceed 6 
months” even though exact date of 
termination is not stated, such em- 
ployees must be regarded as temporary 
for leave purposes 

Permanent employees, definition, and 
amount entitled to—if termination of 
employment is not fixed in advance 
and stated in appointment or contract 
of employment, employees are per- 
manent whether their actual service is 
more or less than six months and they 
are entitled to 2 1/6 days’ annual leave, 
exclusive of Sundays and holidays, for 
each full month of service, but if fixed 
in advance at a date not exceeding six 
months from effective date of appoint- 
ment, and stated in appointment or 
contract of employment, employees 

are temporary and are entitled to 24 

days’ annual leave, inclusive of Sun- 

days and holidays, for each full month 
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employed—War Department employ- 

ees so employed not entitled to 

Phrase “exclusive of Sundays and holi- 

days’’ appearing in annual leave act of 

Mar. 14, 1936, does not grant additional 

days of leave with pay, but simply 

excludes from computation of twenty- 
six days’ leave those Sundays and holi- 
days within a period of absence on 
annual leave, on which, pursuant to 
other statutes, particular class of per- 
sonnel would be authorized to be 
excused from duty without loss of pay. 

Project employees: 

Notwithstanding such workers en- 
gaged on work projects financed by 
emergency funds allotted to a de- 
partment by Works Progress Ad- 
ministration, work same hours, are 
employed under same conditions, 
and are paid at same wage rates 
established by Executive Order 6746 
as permanent employees of depart- 
ment, and even though they take an 
oath of office, it is only those workers 
who become employees through ap- 
pointment by or under authority 
delegated fromthe head of the 
department pursuant to sec. 169, 
R.S., as amended, that are entitled 
to annual leave of absence with pay --. 

Only those workers employed through 
regular appointment as employees of 
United States by, or pursuant to, 
authority delegated from, head of 
department or establishment coz- 
cerned, are entitled to leave of ab- 


Separation from service: 

Date of discharge of employee in- 
voluntarily separated from service 
due to own misconduct may be fixed 


effeotive immedigtely, or at expi- 
ration of accrued leave. in discretion of 


Employee may be granted leave with 
pay under said act to be taken priot 
to effective date of a dismissal for 
cause, but separation from service 
following suspension without pay 
may not be made effective at expira- 
tion of leave of absence granted 
while employee is in suspension 
without pay status. Accrued leave 
may be granted, however, before sus- 


Where leave taking is delayed until 
separation from service, evidence 
should be obtained before final pay- 
ment that employees are alive on 
last day for which paid 
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be granted leave with pay under said 
act to be taken prior to effective date of 
a dismissal for cause, but separation 
from service following suspension with- 
out pay may not be made effective at 
expiration of leave of absence granted 
while employee is in suspension with- 
out pay status. Accrued leave may be 
granted, however, before suspension_. 


Temporary employees: 


Chargeable with Sundays and holidays 
intervening in period of leave of 
absence, where paid on annual basis 
for every day in year 

Leave may be computed only on basis 
of full month’s service 

Notentitled to, for a fractional month’s 
linpuaniewicinetenadiacnde's cer eicew 

Such employees—for leave purposes, 
those whose appointment is for one 
or more definite periods not exceed- 
ing 6 months—whose full-time service 
for any period equals as much as one 
month, are, entitled to annual leave, 
but leave earned under one tempo- 
rary appointment may not be cred- 
ited under a subsequent appoint- 


Such employees paid on annual basis 
for every day in year, absent with 
leave all of Saturday are chargeable 
with one day’s annual leave, but 
no charge is required for Sunday 
where return to duty is at opening 
hour of business on Monday 


Temporary employees, definition, and 


amount entitled to—if termination of 
employment is not fixed in advance 
and stated in appointment or contract 
of employment, employees are per- 
manent whether their actual service 
is more or less than six months and 
they are entitled. to 244 days’ annual 
leave, exclusive of Sundays and holi- 
days, for each full month of service, 
but if fixed in advance at a date not 
exceeding six months from effective 
date of appointment, and stated in 
appointment or contract of employ- 
ment, employees are temporary and 
are entitled to 244 days annual leave, 
inclusive of Sundays and holidays, for 
each full month of service 


Tour of duty and hour changes—where 


weekly tour of duty of employees of 
Government Printing Office subject 
to forty-hour week law is changed, for 
administrative reasons, from 5 days of 
8 hours each, Monday to Friday, in- 
clusive, to 5 days of 7 hours each, 
Monday to Friday, inclusive, and 5 
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hours on Saturday, annual and sick 
leave, both current and advanced, 
should be charged on basis of length of 
work day when leave is taken, a full 
work day’s absence, regardless of 
number of work hours constituting the 
day, to be computed as one day’s 
leave, a partial day as a fraction of a 
day, denominator of which is total 
number of work hours constituting 
day, and numerator number of work 


Transfers: 


Employee separated from one per- 
manent position, later appointed to 
another such position, not entitled 
to leave accumulated but not taken 
prior to separation from first per- 
manent position, notwithstanding 
he performed service as temporary 
employee during entire interval be- 
tween two permanent positions... 

Employee transferred prior to July 1, 
1936, during first service year from a 
position subject to Arsenal Leave 
Act and appointed to another posi- 
tion under War Department not 
subject to said Act without break in 
service may be credited with leave 
earned under Arsenal Leave Act 
during first service year if regulations 
of War Department in force at time 


Printing Office prior to July 1, 1936, 
with leave to their credit in depart- 
ment from which transferred may 
not be credited with such accumu- 
lated leave, there having been no 
provision in temporary leave regu- 
lations of that Office under act of 
Mar. 14, 1936, or otherwise, for such 


Separation from service and appoint- 
ment to another position after lapse 
of Sunday, a nonwork day, is not a 
“break in service’ within meaning 
of sec. 5 of uniform annual leave regu- 
lations authorizing transier of leave 
I. itaitntnaie dee ntaeerinons= 

Temporary leave regulations of In- 
terior Department in force prior to 
July 1, 1936, having authorized trans- 
fer of leave credits of employees of 
other departments upon appoint- 
ment to positions in Loterior Depart- 
ment, an employee s2parated from 
National Recovery Administration 
appointed, without break in service, 
to position in Interior Department 
prior to July 1, 1936, is entitled to 
credit for leave accumulated prior 
to Jan. 1, 1936 
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Transter from one branch of service to 
another of funds sufficient to cover 
accrued leave of a transferred civilian 
employee, unauthorized 

Unauthorized regulations—provisions of 
regulations issued by Federal Home 

Loan Bank Board; granting employees 

of Home Owners’ Loan Corporation 

leave with pay, regardless of how desig- 
nated, in excess of leave authorized by 

annual and sick leave acts of Mar. 14, 

1936, and Presidential regulations 

thereunder, are unauthorized and 

should be rescinded 
“When actually employed” employees: 

Circumstance that determines whether 
employees are considered as “‘when 
actually employed” within meaning 
of annual leave act of Mar. 14, 1936, 
is whether they are necessarily re- 
quired either to remain on actual 
duty or to remain available for duty 
during a regular tour fixed for full 
time employment, and not whether 
paid on hourly, monthly or other 


Rule that employees appointed for 
indefinite periods, if appointed on 
full-time basis and required to work 
continuously during regular tours 
of duty of one month or more, even 
though separated by periods of un- 
employment due to lack of work, 
ete., are permanent employees with- 
in meaning of annual leave act, Mar. 
14, 1936, and Uniform Regulations, 
July 9, 1936, and entitled to leave as 
such, is not for application to em- 
ployees who are to be paid only when 


‘Work relief employees on department 
project paid and employed as regular 
employees of department are entitled 
to annual leave and may be granted 
leave accrued while employed under 
regular appropriation if there is no 


212 Advances—Foreign Service officers and 
employees—adjustments upon separa- 
tion from service—such officers and em- 
ployees granted advance annual leave 
under sec. 22, act, Feb. 23, 1931, who 
die or resign prior to liquidation of such 
advances, are not chargedble with un- 
earned portion thereof in absence of ad- 
ministrative regulations to that effect. 

After separation from service: 
Postal Service employees: 
Act of Feb 24, 1931, prohibiting with- 
holding or gonfiscation of pay earned 
by civilian employees removed for 


Page 
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Postal Service employees—Continued. 
cause except for indebtedness, does 
not authorize pay for leave not 
granted and taken prior to removal 
from service 

Rule stated under various leave laws 
that civilian employees may not be 
paid for leave accrued but not taken 
prior to separation from service also 
applicable to postal employees 

Separation from service—Postal Service 
employees—date of discharge of postal 
employee involuntarily separated from 
service for cause due to own misconduct 
may be made effective immediately, or 
at expiration of accrued leave, in dis- 
cretion of Postmaster General, but date 
of removal once fixed may not be changed 
for purpose of granting leave 
Annual, sick or without pay—act, Mar. 14, 
1936—Coast and Geodetic Survey sea- 
men—in granting of leaves to seamen on 
board vessels of Coast and Geodetic Sur- 
vey, required to be present for duty at all 
times, including Sundays and holidays, 
except when given liberty or otherwise 


Effect on retirement deduction tontine 
refunds—Continued. 

Involuntary separation from service 
at end of administrative furlough 
period being without effect where 
permanent appointment was made 
in another department during fur- 
lough period—appointment of itseif 
having terminated furlough status— 
employee concerned, who was sub- 
sequently discharged with prejudice, 
is not entitled to tontine portion of 
retirement deductions not previ- 
ously returned to him, his accredited 
service being for consideration as an 
entirety for this purpose and char- 
acter of last separation being such as 
to bar such payment 

Payment for previously accrued annual 
leave—employee may be paid after 
separation from service of one depart- 
ment by appointment in another for 

a period during which he was admin- 

istratively furloughed without pay 

equal to period of annual leave accrued 
and unused prior to such separation: - 


818 


relieved from duty, Sunday should be 1e- Military: 

garded as any other day of week and pay Act, Mar. 14, 1936—temporary employees— 
deduction made for any unauthorized not entitled to 

absence on that day whether falling be- Civilian employees—Double compensa- 
tween duty or leave of absence—annual, tion—Civilian employee member of 


sick, without pay or compulsory fur- 
lough—ending on Saturday and leave 
without pay, compulsory furlough or re- 
turn to duty on Monday 

Furloughs: 
Enlisted personnel in civilian positions. 

See Compensation, double. 

Subsequent appointments: 

Double compensation and effect on fur- 
lough status—dual compensation stat- 
utes do not preclude employee from 
occupying temporary position while on 
involuntary furlough without pay, as 
distinguished from voluntary furlough 
or leaves of absence without pay, from 
@ permanent status either in same or 
different department or establishment 
of the Government, regardless of indi- 
vidual or total amount of compensa- 
tion attached to positions involved, 
and, termination of furlough status in 
such cases is not required. 16 Comp. 


Effect on retirement deduction tontine 
refunds: 

As temporary appointment may, but 
does not necessarily, terminate an 
administrative furlough status, ques- 
tion whether such appointment ter- 
minates such status for retirement 
deduction tontine refunds may not 
be made matter of general rule 


Fleet Marine Corps Reserve ordered to 
training duty in excess of 15 days entitled 
to compensation of civilian position and 
pay and allowances of rating in Reserve 
not only for 15 days of military leave, but 
for authorized annual leave 


Civilian employees attending military 


schools: 

Double compensation—Member of Of- 
ficers’ Reserve Corps may be granted 
leave of absence from civilian Govern- 
ment duties ‘‘without loss of pay, time, 
or efficiency rating’ during period 
ordered to active duty for school in- 
struction not to exceed 15 days in any 
one calendar year, but he is not en- 
titled to pay as a civilian employee for 
any part of period beyond 15 days for 
which ordered, with his consent, if 
active service pay and allowances, plus 
salary of civil position is at a rate in 
in ee est ak... 

Sec. 80, National Defence Act, June 3, 
1916, does not authorize granting such 
leave from a civilian position under 
Federal Government to a National 
Guard officer while in attendance at 
military school for instruction under 
sec. 99 of said act 


Officers’ Reserve Corps—over 15 days— 


Pay and restoration to civilian duty— 
provisions of act, May 12, 1917, regarding 
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right of civilian Government employees 
who are members of Officers’ Reserve 
Corps to leave of absence “‘without loss 
of pay, time, or efficiency rating” when 
ordered to duty for periods not to exceed 
15 days in any one calendar year with 
restoration to positions formerly held, 
has no application to voluntary active 
duty in time of peace under orders issued 
with their consent, and it is not obliga- 
tory to grant any form of leave other than 
15 days’ military leave in such cases... 
Separawun from service—Act Mar. 14, 1936— 
granting by Home Owners’ Loan Corpora- 
tion to employees of special termination 
leave not being authorized by annual leave 
act, Mar. 14, 1936, or Presidential regula- 
tions, such leave granted to employees will 
be regarded as “‘unaccrued leave advanced”’ 
and charged to future accruals of leave 
earned while employed in another Federal 


Act, Mar. 14, 1936: 
Accumulated: 

Emlpoyees transferred to Government 
Printing Office prior to July 1, 1936, 
with such leave to their credit in 
department from which transferred, 
may not be credited with such ac- 
cumulated leave, there having been 
no provision in temporary leave 
regulations of that Office under act 
of Mar. 14, 1936, or otherwise, for 


Sec. 18 of uniform sick leave regulations 
does not require any readjustment 
in compensation or leave records of 
employees of Government Printing 
Office made under rule laid down in 
15 Comp. Gen. 866, that such leave 
may be substituted for sick leave 
only to extent of sick leave accumu- 
lated from Jan. 1, 1936, to date of 
return to duty following period of 
absence, at 144 days per month.-_.. 

Sec. 19 of uniform sick leave regula- 
tions has no application to Govern- 
ment Printing Office, employees of 
said Office not having been entitled 
to sick leave prior to Mar. 14, 1936-- 

Advances: 

Amount for deduction from former 
employee’s credit in Retirement 
Fund because of unliquidated ad- 
vances on separation from service 
should be computed on basis of actual 
period of absence, including fractions 
of a day...... abo bnadions anabtbiee ° 

Deductions not required from retire- 
ment funds to credit of employees 
advanced sick leave and separated 
from service between Jan. 1 and 


Act, Mar. 14, 1936—Continued. 


Advances—C ontinued. 

July 1, 1936, because of retirement for 

age, disability, or reduction in force, 

in absence of administrative regu- 
lation otherwise 

Disbursing officer not liable for in- 
debtedness of employee brought 
about by sick leave advances un- 
liquidated prior to separation from 
service, and where such employee 
has insufficient unpaid compensa- 
tion and retirement deductions to his 
credit, he should be called upon to 
refund balance due, failure to make 
refund to be reported to General 

Accounting Office for collection 

purposes 

Excess leave deductions on » separation 
from service: 

Amount to be deducted because of 
unearned or excess sick leave for 
computing upon same basis as 
used in connection with leave 
without pay which has been au- 
thorized in advance. Saturday 
should be computed as full day’s 
absence not four hours, and deduc- 
tions should be made for Sundays 
and holidays falling within period 
of leave, but not for Sundays and 
holidays occurring between ex- 
piration of leave granted and day 
of reporting for duty if employee 
returns to duty on first succeeding 
work day. 16 Comp. Gen. 487, 
amplified... .. ‘ 

Retirement Fund deduction pro- 
cedure for leave advanced but 
unearned prior to separation from 
service 

Sundays and holidays falling within 
period not covered by earned 
leave to be considered in comput- 
ing amounts to be collected from 
employees separated from service 
before having earned leave previ- 
ously advanced 

Government employee advanced sick 
leave of 36 days on June 1, 1936, in 
addition to sick leave previously 
accrued, may not be granted current 
sick leave until July 1, 1938, but if 
all terms and conditions of sec. 3 of 

President's uniform regulations were 

met, there would be for advancing 

1% days’ sick leave on Aug, 1, 1936, 

and 144 days’ additional on first day 

of each succeeding month, provided 
there had not been three advances 
previously made in calendar year 

1936 and employee was not in a non- 

pay status immediately preceding 

said first days of the month... ...- .- 
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Made to employees during period Jan. 
1 to July 1, 1936, are for consideration 
in determining maximum number 
of three sick leave advances author- 
ized during current calendar year 
under sec. 3 of uniform sick leave 
COI sid ded sides déccnas 

Where application of amount to credit 
of employee in Civil Service Retire- 
ment Fund in liquidation of over- 
payment of compensation during 
leave granted in excess of amount 
accrued at time of separation from 
service involves compensation pay- 
able from funds other than appropri- 
ated money, check in liquidation of 
overpayment should not be issued 
in favor of Treasurer of United 
States as directed in 16 Comp. Gen. 
487, in case of appropriated moneys, 
but in favor of proper administrative 
officer involved. 

Alaska Railroad employees: 

Regularly assigned trainmen entitled 
to. 16 Comp. Gen. 139, modified... 

Regularly assigned trainmen who are 
permanent employees are entitled 
to leave with pay for all periods of 
service whether on an “assigned 
run”, or on an extra or unassigned 
run, or while performing any other 
kind of service under their employ- 


Section gang laborers regarded as full 
time employees entitled to, not- 
withstanding paid by the hour 
16 Comp. Gen. 139, modified - -- .... 

Trainman who performs duty on 
“assigned run” less than one month 
not entitled to sick leave if not other- 
wise in pay status for continuous 
period of one month, but if his sta- 
tus is otherwise such as to entitle 
him to leave with pay, fact that he 
was less than one month on “as- 
signed run’’ would not deprive him 
of right to such leave 

“When actually employed’ em- 
ployees not entitled to 

Conversion from leave without pay— 

not prohibited in case of temporary 

employee not engaged on construction 
work at hourly rates, who was absent 
for two days on account of sickness 
between Jan. 1, 1936, and date of Act, 

sick leave accumulated from Jan. 1, 

1936, to date of return to duty following 

period of absence being sufficient for 


Corporations—Home Owners’ Loan 
Corporation is a corporation ‘created 
under authority of an act of Congress 
which is either wholly controlled or 


Government” within secs. 6 and 7 of 
annual and sick leave acts of Mar. 14, 
1936, making said acts applicable to 
personnel of such corporations 

Crews, Coast and Geodetic Survey 
vessels—regulations in force prior to 
act, Mar. 14, 1936, superseded by 
provisions of said act, and crew mem- 
bers are thereafter entitled to sick leave 
as provided thereunder 

Emergency employees may not be ad- 
vanced sick leave under said act in ex- 
cess of amount that would accrue to 
date fixed as termination of their emer- 
gency positions. 

Kinds of employees—for this purpose 
there are but two classes of employees, 
permanent and temporary......... 

Nonwork days—sec. 11 of uniform regu- 
lations, excluding from sick leave days 
on which per diem and per hour em- 
ployees are in nonpay status, being 
effective from July 1, 1936, no adjust- 
ment is authorized by reason thereof 
because of sick leave charged to such 
employees for period prior to July 1, 
1936, under rule set forth in 15 Comp. 


Permanent employees, definition—if 
termination of employment is not 
fixed in advance, and stated in appoint- 
ment or contract of employment, em- 
ployees are permanent whether their 
actual service is more or less than six 
months, but if fixed in advance at a 
date not exceeding six months from 
effective date of appointment, and 
stated in appointment or contract of em- 
ployment, employees are temporary -- 

Personal certification—sick leave days 
so taken during period Jan. 1 to July 1, 
1936, are for consideration in determin- 
ing maximum number of twelve days 
so allowable during calendar year un- 
der sec. 14 of uniform sick leave regula- 
MONG se ilidilcdcndntinicacs- ° 

Probationary employees—entitled to 
sick leave under said act but may not 
be granted advances in excess of 
amount that would accrue during pro- 
bationary period................ bide 

Project employees: 

Notwithstanding such workers en- 
gaged on work projects financed by 
emergency funds allotted to a de- 
partment by Works Progress Ad- 
ministration, work same hours, are 
ployed under same conditions, and 
are paid at same wage rates estab- 
lished by Executive Order 6746 as 
permanent employees of depart- 
ment, and even though they take 
an oath of office, it is only those work- 
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Act, Mar. 14, 1936—Continued. 
Project employees—C ontinued . 

ers who become employees through 
appointment by or under authority 
delegated from head of department 
pursuant to sec. 169, R. 8., as 
amended, that are entitled to sick 
leave of absence with pay 

Only those workers employed through 
regular appointment as employees 
of the United States by, or pursuant 
to, authority delegated from, head 
of department or extablishment 
concerned, are entitled to leave of 
absence with pay.................-- 

Regulations granting to employees of 

Home Owner’s Loan Corporation any 

leave with pay, regardless of how 

designated, in excess of leave author- 
ized by annual and sick leave acts, 

Mar. 14, 1936, and Presidential regula- 

tions thereunder, are unauthorized 

and should be rescinded 
Temporary employees, definition: 

If termination of employment is not 
fixed in advance, and stated in ap- 
pointment or contract of employ- 
ment, employees are permanent 
whether their actual service is more 
or less than six months, but if fixed 
in advance at a date not exceeding 
six months from effective date of 
appointment, and stated in ap- 
pointment or contract of employ- 
ment, employees are temporary - - -- 

Where, notwithstanding it is known 
in advance that short-term employ- 
ees will not serve six months, ter- 
mination date of employment is un- 
certain and is not fixed and stated 
in appointment, such employees 
must be regarded permanent, but 
if appointments or contracts of em- 
ployment fix a period of employ- 
ment “‘not to exceed 6 months” 
even though exact date of termina- 
tion is not stated, such employees 
must be regarded as temporary for 


Tour of duty and hour changes—wheie 
weekly tour of duty of employees of 
Government Printing Office subject 
to forty-hour week law is changed, for 
administrative reasons, from 5 days 
of 8 hours each, Monday to Friday, in- 
clusive, to 5 days of 7 hours each, 
Monday to Friday, inclusive, and 5 
hours on Saturday, annual and sick 
leave, both current and advanced, 
should be charged on basis of length of 
work day when leave is taken, a full 
work day’s absence, regardless of 
number of work hours constituting 
the day, to be computed as one day’s 
leave, a partial day as a fraction of a 


Act, Mar. 14, 1936—Continued. 

day, denominator of which is total 
number of work hours constituting the 
day, and numerator number of work 
hours’ absence thereon..............-- 

Transfers—fund transfers from one 
branch of service to another sufficient 
to cover accrued leave of transferred 
civilian employee, unauthorized 

“When actually employed” employees— 
circumstance that determines whether 
employees are to be considered as 
“when actually employed” within 
meaning of sick leave act of Mar. 14, 
1936, is whether they are necessarily 
required either to remain on actual 
duty or to remain available for duty 
during regular tour fixed for full time 
employment, and not whether paid 
on hourly, monthly or other basis---- 

Work relief employees on department 
project paid and employed as regular 
employees are entitled to sick leave 
and may be granted leave accrued 
while employed under regular appro- 
priation if there is no break in service 

Sundays and holidays. See Sundays and 
holidays. 

Traveling expenses. See Trareling er- 
penses. 

Virgin Islands employees—legal residence 
and not actual presence in continental 
United States at time of appointment 
to Federal service determines employee's 
right to free transportation from post of 
duty to port in continental United States 
and return for leave-taking purposes 
within meaning of act, June 5, 1936 


LEGISLATION: 


Private acts—set-off—under sec. 236, R. S., 
as amended by sec. 305, act June 10, 1921, 
an amount representing a percentage of 
purchase price of land acquired, subject 
to mortgage thereon, from the United 
States, and authorized by private act of 
Congress to be refunded to purchaser, 
may properly be applied against purchas- 
er’s indebtedness to the United States by 
reason of unpaid interest on mortgage, 
and there is no requirement of law that 
such an indebtedness must first be re- 
duced to judgment 

Relief—disbursing officers—act, 

1936, ratifying and validating payments 
to Reserve officers of Army of increased 
pay and allowances on account of promo- 
tion while on active duty does not author- 
ize refund of collections made from such 
payees nor payment of such increases for 
periods for which not previously paid - . .. 

Repeal: 

Effect on prior obligations: 
Sec. 3, title I, National Housing Act of 
June 27, 1934, having been repealed, 
without reservation by act, Apr. 3, 
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LEGISLATION—Continued. 


Repeal—Continued. 

Effect on prior obligations—C ontinued. 
1935, Federal Housing Administrator 
is without authority to make loans to 
financial institutions to which con- 
tracts of insurance had been granted 
by him under original act on security 
of obligations insured under provisions 
of sec. 2, title I, of said act, notwith- 
standing provisions of such contracts 


Sec. 13, R. 8., which provides that ‘‘the 
repeal of any statute shall not have 
the effect to release or extinguish any 
penalty, forfeiture, or Jiability in- 
curred under such statute, unless the 
repealing act shall so expressly pro- 
vide’, is primarily concerned with 
actions incident to enforcement of 
penalties, etc., and is not for applica- 
tion to repeal of legislative grant of 
authority under which financial in- 
stitutions have been insured by 
United States 

Retroactive effect—no statute or amendment 
thereto is given retroactive effect unless 
required by express terms or necessary 
implication 


LICENSES: 


Damages — Government indemnification 
against—private licensor—provisions in 
license agreement to “lay, maintain, and 
operate a line of wire or wires for telegraph 
or telephone purposes beneath the track 
or tracks and property of licensor’, 
indemnifying licensor against any loss, 
damage, etc., of whatsoever character, 
direct or consequential, etc., are illegal not 
only because of indefiniteness and un- 
certainty as to whether appropriations in- 
volved are adequate to their fulfillment, 
and indefinite as to manner of determining 
amount to be paid, but also because there 
exists no legal authority to so bind the 
United States unless so provided by 


Filing—certified copies—where original li- 
cense granted by the Government is re- 
quired to be given to grantee, the grantee 
should be required to sign on certified copy 
thereof for filing in General Accounting 
Office, an indorsement to effect that he 
accepts and agrees to comply with its 
terms and conditions 

State—milk production—may not be required 
of Bureau of Dairy Industry, Agriculture 
Department, in connection with dairy herd 
maintained for public interest 


LIENS: 


Private property: 

Claims for moneys repaid by Government 
borrower—lienholder has no legal claim 
against United States for money paid by 
Government debtor in part liquidation 
of unsecured loan to enable purchase of 
cattle feed, accepted in good faith by the 
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803 


150 


Private property-—C ontinued. 

Government without knowledge of its 
source and credited to loan account, not- 
withstanding money was derived from 
sale of debtor’s cattle involved in lien, 
and remittance was because of debtor's 
misunderstanding 

Foreclosure, etc., expenses—appropriation 
availability—appropriation for salaries 
and expenses of Farm Credit Adminis- 
tration available for payment of cost of 
eare and preservation of livestock mort- 
gaged as security for a loan, and fore- 
closure proceedings, etc., should they be 
necessary, remaining unpaid after appli- 
cation of proceeds from sale of mortgaged 


Purchase or discharge—appropriation 
availability—Federal Housing Admin- 
istration funds not available for purchase 
or discharge of prior liens upon real or 
personal property acquired by assign- 
ment from lending institutions upon 
payment to such institutions of insur- 
ance on defaulted obligations so secured - 


LIVESTOCK: 


Diseased —slaughtered—indemnity pay- 
ments (Federal Land and Intermediate 
credit banks)—appropriation made by 
Department of Agriculture Appropriation 
Act, June 4, 1936, for payment to ‘‘owners”’ 
of cattle slaughtered because suffering from 
Bang’s disease, is available for such pay- 


Race horse ‘‘doping’’—no objection to Treas- 
ury Department cooperating with States 
in suppression of said practice if State con- 
tributions are handled as trust funds, but 
State funds made available in this connec- 
tion may not be credited to regular appro- 
priation for use ,in obtaining additional 
equipment or personnel in absence of 
specific legislation 


LOANS: 


See Funds, public. 


LODGINGS: 


See Subsistence. 


MARINE CORPS: 


Savings deposits—authority, and interest— 
reserves on active duty—no objection to 
opening of savings deposit accounts by 
enlisted members of Marine Corps Re- 
serve while on extended active duty in 
times of peace and charging appropriation 
“Pay, Marine Corps” with interest, but 
there is no authority for deposits or continu- 
ance of interest after relief from active duty - 


MARITIME COMMISSION, UNITED 


STATES: 

Employees —experts— maximum salary 
rates—although Maritime Commission 
may appoint special experts without re- 
gard to civil service laws or Classification 
Act, compensation may not exceed Classi- 
fication Act maximum of $25 a day 
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MARITIME COMMISSION, 












UNITED 
STATES—C ontinued. 

Jurisdiction—ocean mail contracts—addi- 
tional trips—provision appearing in ocean 
mail contracts ‘‘that the Postmaster Gen- 
eral may, in the case of emergency, permit 
the substitution for a particular voyage 
of a vessel’, etc., relates specifically to 
emergencies incident to carrying of mails 
and not to emergency conditions in regard 
to an accumulation of cargo brought about 
by recent maritime strike, and although 
additional trips may be required of con- 
tractor for carrying of mails or for trade 
purposes under involved contracts, vessels 
so operated may not be of a class or at a 
rate not covered by the contracts......... 


MEDICAL TREATMENT: 


Private: 

Ambulance service—Army enlisted men— 
payment suthorized where furnished, 
upon emergency call of civilian, to Army 
enlisted men injured in automobile acci- 
dent while in civilian clothes, and while 
accompanying civilian in his automobile, 
notwithstanding availability of Army 
ambulances had military authorities 
been notified, and that men were on 
pass and under influence of alcohol at 
time of injury, the service having been 
in good faith in ignorance of indentity of 
injured, alcoholic condition of men not 
being proximate or remote cause, and 
service not being treatment in private 
hospitals or by civilian physicians, pay- 
ment for which is prohibited by statute 


Emergencies—good faith rule—where Vet- 
erans’ Administration ordered hospi- 
talization without first determining 
patient’s eligibility, and a private physi- 
cian, called in an effort to save patient’s 
life rendered treatment in good faith 
without notice of any administrative 
irregularity, reimbursement is author- 


Injuries by Federal officers—appropriated 
moneys not available for payment of 
medica] and hospital treatment of opera- 
tor of illicit still injured by Federal officer 
during raid but not arrested by Federal 
authorities until after removal from 
private institution in which placed by 
GE cio oem cntminntnesnanien 


Medical examinations of injured Federal 
prisoners—cost of such examinations 
made necessary because of developments 
subsequent to discharge and to ascertain 
basis of claim for compensation because 
of injury suffered while imprisoned, may 
be charged against Prison Industries 
Fund provided no Government medical 


Officers’ Reserve Corps—members on ac- 
tive duty injured while voluntarily fly- 
ing at own risk, not under orders, and 
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MEDICAL TREATMENT—Continued. 
Private—Continued. 

without special authority from military 

superior, not entitled to private medical 

and dental treatment at public expense. 

MILEAGE: 


Army officers: 


Highway travel—computation under re- 
vised regulations—mileage payable to 
Army officers traveling by Government 
or privately-owned conveyance now: for 
computation under Army Regulations 
changes on basis of distance of actual 
necessary travel by such conveyances, 
provided sugh distances are not in excess 
of those shown in Official Mileage Tables 
or W. D. F. D. Form No. 46, payment 
in Do case to exceed amount payable on 
basis of such latter distances less deduc- 
tion for land-grant involved by route so 

Transient duties—where ordered to travel 
by Government automobile, accom- 
panied by others, for performance of 
transient duties at outlying. stations, 
under orders reciting ‘since the officer 
will be placed to no additional expense 
by the performance of this travel, the 
payment of mileage is not authorized’, 
not entitled to mileage for travel per- 

Travel not incident to regular duties— 
officer assigned temporary duty at place 
away from place of usual duty for duty 
not incident to regularly assigned duties 
entitled to mileage for travel involved 
Dotwithstanding performed by Govern- 
ment automobile and completed during 
business hours of same day. Cases dis- 
allowing mileage for travel by Govern- 
ment automobile, completed during 
business hours of same day, distin- 


Headquarters: 


Automobiles, use of own: 

City limits, etc.—re application of words 
“but in no case shall a place within 2 
miles of a traveler's office or living 
quarters be considered as away from 
his post of duty’, as used in par. 3 of 
Standardized Government ‘Travel 


Commerce Department employees en- 
gaged in maintenance of aeronautical 
facilities, whose official headquarters 
include several adjacent points, may 
not be granted commuted or mileage 
rate for use of personally-owned auto- 
mobiles on official business between 
these points, and items of expense for 
which reimbursement may be made 
for such transportation on an 
actual expense basis, are limited to 
those listed in par. 12 of Standardized 
Government Travel Regulations as 
reimbursable on an actual expense 
basis when in a travel status.......... 
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MILEAGE—Continued. 


Headquarters—Continued. 
Automobiles, use of own—Continued. 

No law under which General Accounting 
Office may approve commuted or 
mileage rate for use of employee's 
personally-owned automobile when 
not in a travel status 

Jurors—grand juror whose residence is other 
than his place of business, at which latter 
place he remains continuously each week 
from Sunday night or Monday morning 
until following Saturday night, is entitled, 
for grand jury service required during the 
week, to mileage for travel between place 
of business, or boarding house, to court- 
house and return, and not from and to 
place of residence 

Orders: 

Mixed travel basis: 

Travel orders may properly authorize 
travel to certain points by common 
carrier and to other points by person- 
ally-owned automobile at specified 
mileage rates where administratively 
determined in advance that auto- 
mobile travel is more economical or 
advantageous to the United States or 
where there is a subsequent showing 
to that effect 

Travel orders may properly authorize 
use of personally-owned automobile at 
specified rate where administratively 
determined in advance that allowance 
at that rate for all or any portion of 
authorized travel will be more econom- 
ical and advantageous to the Govern- 
ment than travel by common carrier -_. 

Where general travel order authorizes 
travel by public conveyance or by per- 
sonally-owned automobile on a mileage 
basis, and traveler uses both methods 
on same trip, the prior administrative 
finding of economy and advantage to 
United States of travel by automobile 
cannot generally be accepted, and it 
becomes necessary to establish, that 
the mileage basis was the more eco- 
nomical and advantageous............ 

Travel by privately-owned automobile: 

Blanket authority—deputy collectors of 
internal revenue—administrative deter- 
mination of economy and advantage 
from use of privately-owned automobile, 
in general travel orders, will not be ques- 
tioned where use is necessary to make 
frequent stops en route or involves travel 
to points inaccessible by common car- 
rier, and payment of mileage may be 
made accordingly, but where travel is 
only from headquarters to another point 
and return between which points trans- 
portation by common carrier could have 
been utilized as advantageously from 

Government’s standpoint at reduced 

cost, payment may not be made in excess 

of cost by common carrier 


Page | MILEAGE—Continued. 
Travel by privately-owned automobile—C on. 


Change of station: 

Statutory prohibition against transpor- 
tation of automobiles of Government 
employees is as to inclusion as a part of 
of personal effects when inclusion 
would increase expense to the Govern- 
ment and not as to use for transporta- 
tion of employee not for primary pur- 
pose of effecting transportation of 
automobile on change of station 

Where by comparison with cost to the 
Government of transportation of an 
employee on change of station by 
common carrier or by privately owned 
automobile it is found former mode is 
less expensive and results also in a 
saving of business days, and employ- 
ee’s explanation for travel by privately 
owned automobile is official need 
therefor after arrival at new station, 
payment of mileage for use of the car 
in effecting change of station is not 


Common carrier comparative costs—mul- 
tiple modes of transportation between 
travel points—where, under orders 
authorizing use of personally-owned 
automobile at specified mileage rate, 
cost not to exceed that of travel by com- 
mon carrier, official travel is performed 
between points connected by common 
carriers operating on an all rail, combined 
motor and rail, and all motor bus basis, 
comparative cost for reimbursement pur- 
poses is that of lowest first-class rate by 
most economical usually traveled route— 
that of all motor bus route in this in- 
stance—it involving not only a saving in 
cost but also in transportation time 

Headquarters. See Mileage, headquarters, 
automobiles, use of own. 

Intermingling with common-carrier travel 
—where order is issued authorizing 
travel by public conveyance or by per- 
sonally-owned automobile on mileage 
basis and traveler intermingles both 
methods on same trips, administrative 
finding of economy and advantage as to 
whole of authorized travel may not be 
accepted as a finding that such method 
of travel is more economical and advan- 
tageous to United States in absence of 
evidence supporting such finding 

Joint—employee authorized to travel on 
mileage basis not to exceed cost by com- 
mon carrier not entitled to additional 
amount as mileage because accompanied 
by other official travelers 

Judges—traveling expenses of judges reim- 
bursable as to travel generally under sec. 
259, act Mar. 3, 1911, “‘upon the written 
certificate of the justice or judge’, and 
specifically as to attending annual con- 
ference of judges under act, Sept. 14, 
1932, “upon the written certificate of the 
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MILEAG E—Continued. 

Travel by privately-owned automobile—Con. 
judge * * * approved by the Chief 
Justice’, are subject to provisions of 
Economy Act, June 30, 1932, fixing 
maximum per diem for subsistence; the 
automobile mileage rate act of Feb. 14, 
1931, as amended by sec. 9, act Mar. 3, 
1933; and sec. 10 of latter act limiting 
transportation cost to lowest first-class 
rate by transportation facility used 

Military, naval, etc., personnel: 
Ferry fares—Naval Reserve officer en- 
titled to mileage under sec. 12, act 
June 10, 1922, may not be reimbursed 


Government-owned 
available: 

Army éniisted man authorized to 
travel by privately-owned auto- 
mobile, not entitled, under act 
May 29, 1928, to mileage for such 
travel for any distance in excess of 
that which, had the travel been 
otherwise, would have been per- 
formed by other than Government- 


transportation 


St. Paul and Minneapolis—travel be- 
tween said cities does not establish 
travel status entitling Army officer on 
duty in connection with National 
Guard to mileage for travel by pri- 
vately-owned automobile under act 
DSay OB; MGR sist Sai Jc esictsgune 

Northwest Territory Celebration Com- 
mission—mileage for use of personally- 
owned automobile may be prescribed 
within conditions authorized by sub- 
sistence act, June 3, 1926, and Standard- 
ized Government Travel Regulations in 
connection with travel of such personnel. 

Portion of journey only: 

Travel orders may properly authorize 
travel to certain points by common 
carrier and to other points by per- 
sonally-owned automobile at specified 
mileage rates where administratively 
determined in advance that auto- 
mobile travel is more economical or 
advantageous to United States, or 
where there is a subsequent showing to 


Travel orders may properly authorize 
use of personally-owned automobile at 
specified rate where administratively 
determined in advance that allowance 
at that rate for all or any portion of 
authorized travel will be more econom- 
ical and advantageous to the Govern- 
ment than travel by common carrier _. 

Where general travel order authorizes 
travel by public conveyance or by 
personally-owned automobile on mile- 
age basis and traveler uses both 
methods on same trip, the prior admin- 
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Travel by privately-owned automobile—Con. 
Portion of journey only—Continued. 
istrative finding of economy and 
advantage to United States of travel 
by automobile cannot generally be 
accepted, and it becomes necessary to 
establish that the mileage basis was 
the more economical and advantageous. 
Title to automobile: 

Employee in State of California per- 
forming travel by privately owned 
automobile under act Feb. 14, 1931, 
may not be paid mileage when using 
automobile registered in wife’s name, 
notwithstanding automobile so regis- 
tered may be considered community 
PPR coves cece VOWS 

Joint—automobile registered jointly in 
name of employee and wife is em- 
ployee’s “own automobile’ within 
meaning of act of Feb. 14, 1931, as 
amended, and mileage may be paid 
for travel performed in an automobile 


Travel status—St. Paul and Minneapolis— 
travel between said cities does: not estab- 
lish a travel status entitling Army officer 
on duty in connection with National 
Guard to mileage for travel by privately- 
owned automobile under act May 29, 1928_ 


See, also, related subjects, Traveling erpenses; 
etc. 


MISCELLANEOUS RECEIPTS: 


Adjustments—lapsed appropriations—ad- 
justment by transfer and counter warrant 
of lapsed appropriation carried to surplus 
fund authorized, notwithstanding it in- 
volves a credit to miscellaneous receipts, 
by see. 5, act Mar. 3, 1875, the broad pur- 
pose of which is to effect adjustment of 
lapsed appropriations without necessity 
for certification to Congress where mere 
bookkeeping entries and no expenditures 
of mioney are involved 

Contract discounts or refunds—discounts or 
refunds voluntarily made by Government 
contractor should be accepted and de- 
posited as miscellaneous receipts. 

Contracts—check in lieu of bid bond—where 
bidder refuses to enter into contract be- 
cause of alleged mistake in bid and it is 
determined from circumstances involved 
that relief may not be granted, certified 
check furnished is for covering into Treas- 
ury as a miscellaneous receipt 

Exchanges, old for new—ascertainment of 
trade-in value—Ford passenger car and 
truck parts required by Government estab- 
lishments during fiscal year 1937, are for 
procurement under applicable Procure- 
ment Division contract, but there being no 
provision therein for fixing trade-in value 
of a used motor, such value, for Miscellan- 
eous Receipts deposit purposes, is for de- 
termination by requesting trade-in bid 
from contractor, and cash bids from others. 
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MISCELLANEOUS RECEIPTS—Contd. 

Exchanges, used for reconditioned—where a 
used motor is replaced by a reconditioned 
one as substitute for reconditioning the 
used motor, there need not be deposited as a 
miscellaneous receipt an amount equal to 
that allowed for used motor in part pay- 
ment of reconditioned one—14 Comp. Gen. 
796, modified in part 

Fees—notaries public—fees collected from 
private individuals for notarial services 
performed by Government employees 
through medium of checks drawn, one for 
fee charged, other for net purchase price of 
land purchased by Puerto Rico Recon- 
struction Administration may not be 
credited to appropriations from which pay- 
ment was made, but are for covering into 
Treasury as miscellaneous receipts... -._- 

Revenues—Indian schools and hospitals in 
Alaska—miscellaneous revenues derived 
from schools conducted by Indian Service 
may be deposited to credit of ‘Indian 
Moneys, Proceeds of Labor’’, but revenues 
derived from hospitals of Indian Service in 
Alaska, unless conducted as an activity of 
an Indian reservation, agency or school, are 
for depositing as miscellaneous receipts... 

Sales—Government property—inter-depart- 
mental transactions—where equipment is 
loaned by one Government agency to 
another and it becomes necessary for lend- 
ing agency to purchase other equipment to 
replace that loaned, the amount later paid 
by borrowing agency as in purchase of 
said equipment need not be deposited as 
miscellaneous receipts but may be credited 
to applicable fund of lending agency 


MISREPRESENTATIONS: 


See Fraud. 

NATIONAL GUARD: 

Equipment—bridge tolls—trucks and other 
automotive equipment assigned to supply 
trains of National Guard while moving to 
and from training camps being ‘‘munitions 
of war of the United States” within mean- 
ing of sec, 2, General Bridge Act, Mar. 23, 
1906, there is no authority for payment of 
toll charges over bridges constructed under 
authority of said act where approaches 
leading to bridges are free public highways_ 

Officers—attendance at  military-service 
school while holding civilian position— 
National Guard officers attending mili- 
tary-service schools under sec. 99 of Na- 
tional Defense Act, as amended, 44 Stat. 
674, are not in actual service of the United 
States, and therefore are not within pro- 
hibition of act of July 31, 1804, prohibiting 
appointment of any person who holds an 
office annual compensation or salary of 
which is $2,500 or more 

Post exchanges—indebtedness—stoppages of 
drill pay—no authority for, in liquidating 
debt due post exchange operated by State 
or agency of a State....................... 
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NATIONAL LABOR RELATIONS BOARD: 
Employees—classification—applicability of 


Brookhart Salary Act limitations—provi- 
sion in see. 2, Brookhart Salary Act of July 
3, 1930, limiting mandatory field service 
compensation adjustments to positions, 
compensation of which was adjusted by act 
of Dee. 6, 1924, is not a continuing limita- 
tion, and salary rates of field personnel of 
National Labor Relations Board should 
be fixed in accordance with Classification 
Act, as amended, notwithstanding creation 
of said Board was subsequent to 1924 act _- 


NAVY: 
Naval 


Attaché offices—postage stamps, 
street car passes, etc., purchases—no objec- 
tion to vouchers drawn payable to officers 
and employees in reimbursement of expend- 
itures for street car fares, postage stamps, 
etc., for use on official business if made by 
proper administrative officer where pay- 
ment to seller direct would be on unsup- 
ported vouchers because of refusal to 
furnish receipts; nor to reimbursement of 
employee for cash fares paid where sup- 
ported by his certificate that they were 
expended exclusively on official business, 
but purchases of street car passes and ticket 
books by employees, to be kept in their 
possession, should be discontinued... -. .- 


NAVY DEPARTMENT: 
Interdepartmental work—limitations on 


funds advanced—funds advanced to Navy 
Department for work or material pursuant 
to act June 30, 1932, are available for obliga- 
tion only for period appropriation from 
which such advances were made may be 
available, notwithstanding issuance of 
project orders prior to expiration of period 
of appropriation availability, the prior gen- 
eral statute, and special statutes particu- 
larly applicable to Navy Department, 
under which such advances were available 
until expended, having been modified by 
sec. 8, act June 22, 1936 


NEGLIGENCE: 
Contributory: 


Veteran’s adjusted compensation pay- 
ments: 
Government liability: 

Where unlawful payment on allegation 
of veteran’s death was brought about 
by initial action of veteran in turn- 
ing over to impostor, whom he per- 
mitted to act for him, his discharge 
papers and pertinent correspond- 
ence, payment may not be made to 
veteran of additional amount equal 
to portion of previous payment not 
turned over to him by impostor, 
notwithstanding veteran was inno- 
cent of any intent to defraud the 
Government......................-. 

Where veteran designates as wife and 
beneficiary a woman to whom he 
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NEGLIGENCE—Contiuued. 
Contributory—Continued. 


Page | NOTARIES PUBLIC—Continued. 
ere for covering into Treasury as miscella- 


Veteran’s adjusted compensation pay- 
ments—Continued. 
Government liability—Continued. 
was never legally married and fails 
to change beneficiary even after he 
ceased living with her, and payment 
is made to said beneficiary on re- 
ported death of veteran, of which 
payment veteran, who had not in 
fact died, was aware, and failed to 
notify Veterans’ Administration of 
the error, duplicate payment may 
not be made to him, such payment 
not being proper in any case involv- 
ing fault or negligence of the veteran. 
Where veteran, upon leaving hotel at 
which staying while working in vicin- 
ity, left his adjusted service certificate 
with proprietor for depositing in the 
safe and failed to return therefor, or 
make inquiry thereabout, until sev- 
eral years after proprietor had sold 
hotel and safe, and a loan was ob- 
tained thereon by an unidentified 
impostor, the amount thereof as re- 
duced by Government acceptance 
of compromise offer of cashing 
endorser’s liability must remain as 
a charge against the certificate, the 
veteran having been contributively 
negligent 


Government employees—qualification ex- 
penses—not payable from public funds-.--- 


OFFICERS AND EMPLOYEES: 
Administrators—Government claims—pro- 


visions of sec. 190, R. 8., prohibiting prose- 
cution of claims against the Government 
for former Government officers and em- 
ployees within 2 years after separation from 
service, by consideration in case of admin- 
istrator who was a former Government 
employee who presents a claim within the 
period of the prohibition 

Children—Government transportation—in 
absence of specific statutory authority, 
Government-owned equipment may not 
be used for transportation of children of 
National Park Service employees to public 
schools, notwithstanding school facilities 
are not available within national park area 
and furnishing of such transportation 
would require no additional or special 
equipment s 

Debts (Government)— collection procedure— 
debts of persons, now Federal employees, 
arising out of defaulted modernization 
loans insured by Federal Housing Admin- 
istration, should not be reported to General 
Accounting Office for set-off until there 
have been exhausted under authority spe- 
cially conferred on said Administration by 


statute all available means to collect the 
indebtedness, including reporting thereof 
to Federal agencies in which debtors are 
employed with a view to adjustment from 
salary or otherwise, should direct demands 
upon the individuals concerned prove 
ineffective 


NEGOTIABLE INSTRUMENTS: 
Checks. See Checks. 2 
NEWSPAPERS: 
Advertising. See Advertising. 
NORTHWEST TERRITORY CELEBRA- 
TION COMMISSION: 
Members of said commission created by Pub. 


Res. of Aug. 2, 1935, notwithstandjng they 
are required to serve without compensa- 
tion, and persons appointed pursuant to 
sec. 3 (a) of saii resolution, are officers and 
employees, respectively, of the United 
COG nte en cuwemers 

Officers and employees— -travel—per ‘diem 
allowances in lieu of subsistence and mile- 
age for use of personally-owned automobile 
may be prescribed within conditions au- 
thorized by subsistence act, June 3, 1926, 
and Standardized Government Travel 
Rema in vids dé Lbtdicictions dé 
Said commission created by Pub. Res. of 
Aug. 2, 1935, is an “independent commis- 
sion * * * ofthe Government” within 
meaning of subsistence act, June 3, 1926-- 


NOTARIES PUBLIC: 


Fees—Government employees’ collections— 
fees collected from private individuals for 
notarial services performed by Govern- 
ment employees through medium of 
checks drawn, one for fee charged, other 
for net purchase price of land purchased by 
Puerto Rico Reconstruction Administra- 
tion, may not be credited to appropria- 
tions from which payment was made, but 


Demotion. See Compensation, reduction. 

Details. See Details. 

Headquarters—homes of members of com- 
mittee appointed under act of Apr. 13, 
1936, to study and investigate rules for 
measurement of vessels using Panama 
Canal, may not be regarded as their head- 
quarters for travel and subsistence expense 


Holding two positions—Commerce Depart- 


ment employees as deputy collectors of 
customs—Inspectors of Hulls may be ap- 
pointed deputy collectors of customs for 
purpose of issuing ‘‘Continuous Discharge 
Books” to seamen on merchant vessels of 
U. 8. as required by sec. 3, act, June 25, 
1936, notwithstanding their compensation 
is in excess of $2,500 per annum, provided 
appointments are without compensation... 
Compatible employments—sec. 1765, R. 8., 
prohibiting payment of additional com- 
pensation unless specifically authorized 
by law, not applicable to two distinct 
compatible employments either when 
compensation of each is fixed by law or 
regulation, or when compensation of 
neither is so fixed...... bbbsb6nd dergosenice 
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OFFICERS AND EMPLOYEES—Contd. 
Holding two positions—Continued. 

Government employee also State employ- 
ee—payment for accrued annual leave— 
Federal employee whose resignation was 
tendered on same day that he accepted 
employment under a State may be paid 
for accrued annual leave for a period be- 
yond acceptance of such employment 
where his resignation was accepted as 
tendered effective at termination of pe- 
riod of earned leave..............-.-.-.- 

State Department employee as collabo- 
rator, Agriculture Department—des- 
patch agent at New York may be ap- 
pointed, with consent of Secretary of 
State and appointee, as collaborator, 
Department of Agriculture, without ad- 
ditional compensation, for purpose of 
handling foreign shipments for said de- 
partment, and as such may be advanced 
funds for said purpose, under bond, pur- 
suant to advances of public money pro- 
visions of act, June 3, 1902_............. 

See, also, Compensation, double. 

Hours of work: 

Per annum personnel—no authority for 
procurement by Social Security Board 
of commercial messenger service, not- 
withstanding service is for performance 
after official office hours, but messenger 
personnel of the board, paid on an annual 
basis, may be required to remain on 
duty beyond regular closing time, or 
their tour of duty fixed, by rotation or 
otherwise, to include any hours of the 








































Project employees—increase in hours of 
work may not be substituted for wage 
deductions required for subsistence fur- 
nished security wage employees........ 

Hours of work and tours of duty—Immigra- 
tion and Naturalization Service—regular 
tour of duty of such employees may be 
fixed at not to exceed a week of five days of 
eight hours and‘one day of four hours, 
and there may be specified which days of 
the week and which hours of the day shall 
be within regular tour of duty........-... 

Members of Northwest Territory Celebra- 
tion Commission created by Pub. Res. of 

Aug. 2, 1935, notwithstanding they are re- 

quired to serve without compensation, and 

persons appointed pursuant to sec. 3 (a) of 
said resolution, are officers and employees, 
respectively, of the United States........ 

Private employment—contracts involving 
interrelated personnel—rehabilitation loans 
to mutual aid corporations—no objection to 
loan by Resettlement Administration for 
rehabilitation of its members through fur- 
nishing of medical care, notwithstanding 
employees of said Administration are also 
officers of the cooperative association, sec. 

41, Criminal Code, 35 Stat. 1097, prohibit- 

ing interrelated private agency and Gov- 

ernment personnel business transactions, 
not being for application to these employ- 
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OFFICERS AND EMPLOYEES—C ontd 





ees who have no pecuniary or other interest 
in profits or contracts of the association ex- 
cept protection of interests of the United 
Stateside. ted ss Aialsn.ls. wii sé 


Reinstatements: 


Initial Salary rates—subject to availability 
of appropriated funds, and regardless of 
average provision, an administrative of- 
fice may, in both departmental and field 
services, fix initial salary rate of employee 
reinstated in same or corresponding 
grade at not to exceed salary rate upon 
separation, and where reinstated in 
higher or lower grade at any rate within 
salary range of that grade not to exceed 
salary rate upon separation, but if min- 
imum salary rate of higher grade in 
which reinstated is greater than salary 
rate upon separation, minimum salary 
rate ot higher grade shall be paid. Rule 
stated in 3 Comp. Gen. 1004, and 4 id. 493, 

Military leave in excess of 15 days—provi- 
sions of act, May 12, 1917, regarding right 
of civilian Government employees who 
are members of Officers’ Reserve Corps 
to leave of absence “without loss of pay, 
time, or efficiency rating” when ordered 
to duty for periods not to exceed 15 days 
in any one calendar year with restora- 
tion to positions formerly held, has no 
application to voluntary active duty in 
time of peace under orders issued with 
their consent, and it is not obligatory to 
grant any form of leave other than 15 
days’ military leave in such cases 


Resignation—acceptance and revocation— 


valid resignation and unconditional ac- 
ceptance unrevoked prior to date resigna- 
tion takes effect operates to remove em- 
ployee from service and nothing short of 
new appointment can effect restoration. 


Retirement. See Retirement. 
State—Tennegses Valley Authority funds 


may not be used for payment to State 
officials for performance of duties for which 
compensated by the State 


State payments: 


Cooperative work: 
Requirement set forth in 16 Comp. Gen. 
300, that Federal payments involving 
cooperative work should be on basis of 
vouchers stated and certified in total 
amount of expenditure, amounts paid 

or payable by cooperating agency to be 
deducted with appropriate notation, is 

for application only to such work in- 
volving expenditures partly payable 
from Federal and partly from coop- 
erating agency funds... ............... 
Where by statute provision is made for 
cooperative work and sharing of ex- 
penses between Federal and other 
agencies, without provision for pay- 
ment from Federal funds with reim- 
bursement by other agencies, pay- 
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OFFICERS AND EMPLOYEES—Contd. Page | PANAMA CANAL: 
State payments—Continued. Quarters—civilian officers and employees— 


Cooperative work—Continued. 
ments from Federal funds should be on 
basis of vouchers certified in total 
amount, amounts paid or payable by 
cooperating agencies to be deducted 
thereon with appropriate notation_.- 

Transfers: 

Different retirement groups: 

Employee's age less than position re- 
tirement age—no prohibition against 
transfer of employee from one position 
to another in different age groups at 
any time prior to employee attaining 
age for automatic retirement from 
either group, and Civil Service Com- 
mission is not authorized to refuse to 
consider claim for annuity in such case 
solely because employee had been so 
transferred only a short time prior to 
reaching retirement age, but, if such 
transfers are objectionable, matter is 
for correction by legislation or appro- 
priate regulation approved by Presi- 


Position retirement age less than that of 
employee—administrative action un- 
dertaking to transfer an employee to a 
position automatic retirement age for 
which is less than age of employee is 
null and void, and any service ren- 
dered after such transfer is invalid... 

Experts: 

Where appointed without regard to 
Civil Service Act, they may not be as- 
signed to work of a position in compet- 
itive classified service 

Where appointed without regard to 
Classification Act, with salary fixed 
accordingly, they may not be assigned 
to duties which would cause their 
positions to fall under said act 

Illegal—retirement effect—where illegal 
transfer of employee from position in 
higher age group to position in lower age 
group is not correeted by subsequent 
administrative action, the purported 
transfer is in effect either an involuntary 
separation for consideration by Civil 

Service Commission under sec. 7 of Re- 

tirement Act, or a voluntary separation 

entitling to no annuity unless employee 
is qualified for disability retirement un- 
der sec. 6 of the act 

Promotions. See Compensation, promo- 
tions, transfers. 


Canal Zone fs not a foreign country within 
meaning of act June 26, 1930, authorizing 
furnishing, without cost, of living quarters, 
ete., or an allowance in lieu thereof, to 
“civilian officers and employees of the 
Government having permanent station in 
a foreign country” 


PATENTS: 


Fees—refunds—no authority for return of 
fees accompanying petitions apparently 
filed as applications for revival of aban- 
doned applications for patents, which 
upon investigation are found to have been 
forfeited, notwithstanding no statutory 
authority for revival of forfeited applica- 
tions, the fee having been earned by reason 
of service required of Government in deter- 
mining that what is sought to be revived 
is a forfeited, rather than an abandoned, 


Infringements—subsequent contract pay- 


ments—mere notice by patentee of alleged 
patent infringements in performance of 
Government contracts containing no patent 
indemnity stipulations, and in connection 
with which no patent infringement bonds 
were furnished, is not sufficient to justify 
refusal to make further payments to con- 
tractors in accordance with contract terms. 


PAY: 


For Civilian personnel, see Compensation. 
Active duty: 

Naval Reserve Officers—under limitations 
of act, June 3, 1936, such officers above 
rank of lieutenant, other than nineteen 
specifically provided for by said act, on 
active duty, as distinguished from active 
duty for training, in excess of four 
months, are not entitled to any pay or 
allowances for excess period, notwit - 
standing said active duty may be partly 
in two fiscal years 

Officers’ Reserve Corps—sickness. See 
Pay, sickness. 

Training.’ See Pay, training. 

Additional—expert rifiemen—no objection to 
proposed amendment to Marine Corps 

Manual making enlisted men employed 

as “‘messengers, clerks, and orderlies sta- 

tioned in offices at headquarters at depots 
of supplies and in other staff offices”’ eligible 
to attain special qualifications in use of 
of arms, and authorizing for all enlisted 
men in Marine Corps permitted to qualify 
with rifle additional pay therefor regard- 


OPEN-MARKET PURCHASES: 
See Contracts. 
ORDERS: 


less of where stationed 
Aviation duty: 
Army officer: 


Travel—delegation of authority—Agricul- 
ture Department—not objectionable, 
and orders delegating said authority need 
not be filed in General Accounting Office 
in absence of circumstances making nec- 
essary inquiry as to authenticity of 
travel orders issued thereunder 


Calendar month is unit for determining 
qualification for additional pay for 


Three months’ period, during which 
flights are not required where incapa- 
citated for flying duty by reason of 
aviation accident to entitle to addi- 
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Page | PAY—Continued. Page 
Retired—Continued. 
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PAY—Continued. 
Aviation duty—Continued. 


Army officer—Continued. 

tional pay for flying, commences with 
first of month following accident where 
prior to accident the officer had com- 
pleted sufficient flights to qualify for 
additional pay for flying for month in 
which injured 

Where flights required by Executive 
order are made at any time during 
three consecutive calendar months 
next following three months’ period 
during which no flights were required, 
additional pay for flying, for three 


sels using Panama Canal, although en- 
titled to compensation as provided in 
act, isrequired by Economy Act to elect 
between retired pay and compensation 
as a committee member, both being in 
excess of $3,000 per annum 

Marine Corps Officers—where but for uni- 
form retirement act, retirement would 
have been at a date prior to completion 
of an additional three years’ service, 
officer not entitled to retired pay in 
excess of that to which entitled if retired 
without regard to said act 


months’ period is authorized 134 Sickness: 
Drill: Officers’ Reserve Corps— 


National Guard: 

Officer in excess of enlisted strength 
requirement—commissioned officer as- 
signed to National Guard military 
police company vice another officer of 
equal rank continued therein without 
reduction in rank under authority of 
applicable Table of Organization, not- 
withstanding reduction in enlisted 
strength below minimum requirement 
for such rank, not entitled to pay 
while so assigned as long as enlisted 
strength remains below minimum 


Stoppages—no authority for, in liquidat- 
ing debt due post exchange operated 
by State or agency of State 

Longevity: 

Army enlisted men—active duty as mem- 
ber of Officers’ Reserve Corps may be 
included in computing service for longev- 
ity pay under sec. 9, act June 10, 1922... 

Army officers—promotions, act, July 31, 
1935—Regular Army first lieutenant 
originally appointed second lieutenant, 
who had completed 10 years’ commis- 
sioned service for promotion purposes 
under sec: 24 (a), act, June 4, 1920, prior 
to Atig. 1, 1935, effective date of act, July 
31, 1935, anctt had. also completed over 9 
but less than 10 years for pay purposes 
Aug. 1, 1935, is entitled on and after that 
date to pay of captain, third pay period, 
with over 9 years’ service 

Pay rolls—revised procedure—Gen. Reg. 34, 
OupOs Bins cesses 4003s elites chee 
Promotions—Officers’ _ Reserve Corps— 
Eeonomy Act—act, May 15, 1936, ratify- 
ing and validating payments to Reserve 
officers of Army of increased pay and 
allowances on account of promotion while 
on active duty does not authorize refund 
of collections made from such payees nor 
payment of such increases for periods for 
which not previously paid 

Retired: 

Economy Act—retired naval officer ap- 
pointed a member of committee author- 
ized by act of April 13, 1936, to study and 
investigate rules for measurement of ves- 


Member injured in line of duty not result 
of own misconduct, who, because of 
said injury, has been paid six months’ 
pay and allowances under provisions 
of act, Apr. 26, 1928, for a period of 
hospitalization extending beyond said 
period of six months but terminating 
prior to passage of act of June 15, 1936, 
is not entitled to pay benefits of latter 
act because of prior period of hospitali- 
zation without pay 

Members hospitalized for disease or in- 
jury incurred in line of duty not result 
of own misconduct who after return to 
inactive status are rehospitalized and 
are receiving “further medical treat- 
ment”’ on date of act of June 15, 1936, 
are entitled to pay and allowances in 
receipt of at time of disease or injury 
while undergoing such hospitalization 
for not more than aggregate of six 
months from date of act, less any time 
for which paid during period of hos- 
pitalization under act of Apr. 26, 1928. 


Officer hospitalized account venereal 
disease during period of active duty is 
entitled to pay and allowances during 
period of hospitalization where initial 
symptoms of disease appeared more 
than one year prior to said hospitaliza- 


Limitations of act June 3, 1936, do not 
prohibit payment to such officers 
above rank of lieutenant on training 
duty not in excess of 15 days, of pay 
and allowances of their grade for actual 
training time, plus travel time to and 
from such duty 

Under limitations of act, June 3, 1936, 
such officers above rank of lieutenant, 
other than nineteen specifically pro- 
vided for by said act, on active train- 
ing duty for more than 15 days, are not 
entitled to any pay or allowances for 
period of active training in excess of 15 
days other than for travel time to and 
from such duty 
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PAY ROLLS: 


See Compensation; Pay. 


PAYMENTS: 


Air mail transportation—non-stops due to 
weather conditions—where mail is actually 
carried in contractor’s plane over entire 
scheduled trip distance of connecting 
routes, but due to prohibitive weather con- 
ditions no stop is made at terminal con- 
necting point, payment may be made for 
mileage actually flown at stipulated con- 
tract rate ‘‘per air-plane mile”, but there 
is foi consideration by Postmaster General 
what deduction should be made for delay 
to mails or rendering of service ‘‘inferior to 
that stipulated in the contract” 

Contracts. See Contracts. 

Duplicate instead of original documents— 
original still in existence—adjusted com- 
pensation _certificates—payment not 
authorized on request of veteran when 
original is in possession of veteran’s wife 
who has filed application for payment on 
original certificate on presumption of death 
after seven years’ absence basis, notwith- 
standing there has been furnished a bond 
for purpose of indemnifying Government 
for any loss arising out of issuance of the 
original, and that hypothecation of the 
original for a loan may be but a remote 


Erroneous—liability. See Disbursing officers 
and agents, liability. 

Fractions of a cent—computation in Govern- 
ment transactions on basis other than in 
accordance with commercial rule is not 
objectionable, but uniform application of 
commercial practice preferable............ 

Gasoline and oil—services rendered by 
another than contractor—where oil com- 
pany contracts. to furnish Government 
agency gasoline and oil at its service sta- 
tions, and then by reason of State chain 
store tax, or otherwise, leases part or all of 
its stations to individual dealers, payment 
may be made to contractor for gasoline and 
oil furnished by such dealers on credic 
cards issued by contractor. _.............. 

Manner of making—reimbursement of car- 
riers’ expenses in furnishing Railroad Re- 

_ tirement Board information necessary to 
administration of Railroad Retirement Act 
of 1935 may be made upon vouchers sworn 
to by proper carrier official, supported by 
itemized expense statement.._.._....._._. 

Printing type purchases—validity of pur- 
chases of regular printing type by Govern- 
ment agency for use on duplicating ma- 
chines is too doubtful, in respect to whether 
product thereof is printing or duplicating, 
to be sanctioned by General Accounting 


Procedure—postage stamps, etc., purchases 
in foreign countries—no objection to vouch- 
ers drawn payable to officers and employ- 
ees in reimbursement of expenditures for 
street car fares, postage stamps, etc., for 
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759 


417 


549 


use on official business of Naval Attaché 
offices if made by proper administrative 
officer where payment to seller direct 
would be on unsupported vouchers be- 
cause of refusal to furnish receipts; nor to 
reimbursement of employee for cash fares 
paid where supported by his certificate 
that they were expended exclusively on 
official business, but purchases of street 
car passes and ticket books by employees, 
to be kept in their possession, should be 
discontinued 
State: 
Federal employees: 

Requirement set forth in 16 Comp. Gen. 
300, that Federal payments involving 
cooperative work should be on basis of 
vouchers in total amount of expendi- 
ture, the amounts paid or payable by 
cooperating agency to be deducted 


Page 


352 


thereon with appropriate notation, is © 


for application only to such work in- 
volving expenditures partly payable 

from Federaband partly from cooper- 
ating agency funds... ..............-- 
Where by statute provision is made for 
cooperative work and sharing of ex- 
penses between Federal and other 
agencies, without provision for pay- 
ment from Federal funds with reim- 
bursement by other agencies, pay- 

+ ments from Federal funds should be 

on basis of vouchers certified in total 
amount, amounts paid or payable by 
cooperating agencies to be deducted 
thereon with appropriate notation _--- 
State officials—Tennessee Valley Authority 
funds may not be used for payment to 
State Officials for performance of duties 
for which compensated by the State... _. 
Supplemental adjusted-service certificates— 
prior to death of veteran—where, because 
of administrative error in certification of 
adjusted-service credit due «a veteran, a 
supplemental certificate is issued for an 
additional amount subsequent to applica- 
tion of veteran for and payment to him of 
amount due on original certificate under 
terms of Adjusted Compensation Payment 
Act of Jan. 27, 1936, and subsequent to 
veteran’s death, the proceeds of supple- 
mental certificate are for payment to bene- 
ficiary originally designated under World 
War Adjusted Compensation Act and not 
Vocational education—payments to States, 
etc., for vocational education are author- 
ized under act of June 8, 1936, only on con- 
dition, and to extent, that Federal funds 
are matched by State or local funds on 
basis stipulated in act, but State need not 
match 50 percent of its minimum or entire 
potential Federal allotment to be entitled 
Voluntary—no objection to vouchers drawn 
payable to officers and employees in reim- 
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PAY MENTS—Continued. Page | PERSONAL SERVICES—Continued. 
bursement of expenditures for street car Experts: 
fares, postage stamps, etc., for use on Appointment procedure— Government 
official business of Naval Attaché offices if agencies need not present each proposed 
made by proper administrative officer appointment as expert, after initial ap- 
where payment to seller direct would be proval by Civil Service Comission, to 
on unsupported vouchers because of re- General Accounting Office for final ap- 
fusal to furnish receipts; nor to reimburse- proval, but it will be sufficient if nota- 
ment of employee for cash fares paid where tion as to Commission’s approval is 
supported by his certificate that they were placed on pay roll, subject to post audit 
expended exclusively on official business, in this respect. 16 Comp. Gen. 250, 
but purchases of street car passes and amplified 
ticket books by employees, to he kept in Classification and compensation proced- 
their possession, should be discontinued_. 4 ural agreements—no objection to agree- 
PENITENTIARIES AND PRISONS: ment between Civil Service Commission 
Prison Industries: and Agricultural Adjustment Adminis- 
Purchases elsewhere: tration regarding manner of determining 
Commercial purchases of supplies ob- “expert”’ positions, compensation, quali- 
tainable from Federal Prison Indus- fications of proposed appointees, etc., 
tries, Inc., without clearance from but there is reserved right to question 
said corporation, create no obligation action taken in particular case should 
on the Government for payment from there be disclosed sufficient facts to show 
appropriated funds, notwithstanding that position involved does not require 
alleged to have been made in good services of an expert 
faith and on ‘account’ of emergency Definition: 
Descriptive phrase relative to “‘experts’’ 
Funds appropriated for Emergency appearing in 14 Comp. Gen. 70, as 
Conservation Work by First Deficien- those “who are not, generally, obtain- 
cy Act, fiscal year 1936, not available able under operation of the civil serv- 
for purchases of prison-made goods... ice laws and regulations”’, has reference 
Prison-made good ificates of clear- to a situation in which Civil Service 
ance from Federal Prison Industries, Comentesion -mnay: determine that . 
Ine, required belore p ie, would be very difficult, if not impossi- 
mercially by Resettlement Adminis- CARRE 
gibles through civil service examina- 


Page 


7 ; E Term “experts” as used in statutes ex- 
Disability compensation: cepting “experts” from operation of 
Cost of medical examinations of former Civil Service Act alone, or from Civil 
inmates made necessary because of Service Act and Classification Act, 
developments subsequent to discharge refers to both positions and persons 
and to ascertain basis of claim for com- the pesition to be euch ts can be satio- 
pensation because of injury suffered factorily filled only by an expert, and 
while imprisoned, may be charged person appointed to be such an expert. 
against Prison Industries Fund pro- Mayimum salary rates—although ‘Mari- 
vided no Government medical faciti- time Commission may appoint special 
ties are available experts without regard to civil service 
Payment of compensation for injuries laws or Classification Act, the compen- 
suffered, and filing of claims therefor, sation may not exceed Classification Act 
not limited to period of imprisonment, 


y maximum of $25 a day 

but basis for payment of such compen- Minimum salary rates—prescribing of 
sation must of necessity be official minimum salary rate applicable to all 
record of injury at time of occurrence... 


Government agencies for positions re- 
State, etec—Government purchases—Reset- quiring services of an expert would ap- 
tlement Administration may not purchase pear inadvisable and impractical 
articles manufactured by prisoners in 


Qualifications—matter whether persons 
State, territorial or municipal penal or cor- employed by Rural Electrification Ad- 


rectional ingtitutions, (National ;Indus- ministration may be appointed as ‘“‘ex- 
trial Recovery Act (48 Stat. 195) funds.).. perts” under provisions of sec. 11, Rural 
PENSIONS: Electrification Act, 1996, is for considera- 
See Veterans’ Administration, tion by Civil — eee before 
presentation t Account Of- 

PERSONAL INJURIES; fice for Seah dslanietesstimeshs me ( 
See Injuries, personal. Term “expert” as used in, legislation ex- 

PERSONAL SERVICES: 


cepting such positions and personnel 
Attorneys. See Attorneys, hire of. from generally applicable appointment 
1184"—37 76 
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PERSONAL SERVICES—Continued. 
Experts—Continued. 

and salary limitations has reference gen- 

erally to positions in a temporary con- 

suitant or advisory capacity but does not 

preclude. employment on permanent 

basis in a proper case 
Transfers: 

An “expert”? appointed without regard 
to Civil Service Act may not be as- 
signed to work of a position in compet- 
itive classified service................-. 

An “expert” appointed without regard 
to Classification Act, with salary fixed 
accordingly, may not be assigned to 
duties which would cause his position 
to fall under said act..........-.....-- 

Where statute excepts “experts” from 
either Civil Service Laws, or Classifica- 
tion Act, or both, it is primarily duty of 
administrative office and Civil Service 

Commission to determine whether posi- 

tions fall within exception, jurisdiction 

of General Accounting Office, insofar as 

Classification Act is concerned, being to 

determine that salary paid conforms with 

salary range prescribed by law and that 

duty performed is that embraced in des- 

ignation on pay roll__...............-.-- 
Inspectors: 

Construction appropriation availability: 

Appropriation made available until 
June 30, 1937, by Deficiency Appropri- 
ation Act of June 22, 1936, for construc- 
tion of lighthouse tender not having 
authorized expenditures for personal 
services, payment therefrom of salaries 
of Government inspector—a personal 
service—is neither authorized for fiscal 
year 1937, nor 1938, notwithstanding 
obligation of appropriation by award 
prior to expiration of fiscal year of avail- 
ability. 11 Comp. Gen. 500, distin- 





Inspection of construction work is a per- 
senal service and not so. inherently.a 
part of the construction as to make a 
purely construction appropriation 
available for payment of inspector’s 

Messengers—private contract ». Government 
personnel—no authority for procurement 
by Social Security Board of commercial 
messenger service, nothwithstanding serv- 
ice is for performance after official office 
hours, but messenger personnel of the 
board, paid onan annual basis, may be 
required to remain on duty beyond regular 
closing time, or their tour of duty fixed, by 
rotation or otherwise, to include any hours 
of the day or night... .....-.............. 

POST EXCHANGES: 

See National Guard. 

POST OFFICE DEPARTMENT: 

Mails—transporiation. See Transportation, 
mails. 
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Money orders—toreign postal conventions— 
payment procedure—no objection to mak- 
ing postal money-order payments to banks 
in United States designated by foreign 
countries pursuant to provisions of money- 
order conventions concluded under sec. 
4028, R. S., as amended, provided there is 
filed in General Accounting Office evidenee 
of authority for designation, and of desig- 
nation itself, and checks are drawn to order 
of designated bank for account of particu- 
lar government or foreign postal adminis- 
tration to which payment is credited, re- 
ceipts to be required from banks in sug- 
gested form 

Post offices: 
Branches in Government agencies: 

Contracts authorized with persons not in 
Federal service for conduct of branch 
post offices in Government-owned 
buildings, provided space is allotted by 
proper authority, contract form used 
is that of a personal service contract, 
and furnishing of space or equipment 
by Government is taken into consid- 
eration in fixing contract rate......... 

Contracts between Post Office Depart- 
ment and full-time-basis employees of 
other Government agencies for con- 
duct of branch post offiges, whether or 
not combined compensation exceeds 
rate of $2,000 per annum, should be 
canceled as being in violation of dual 
compensation statutes... ...........- 

Postal Service—Railway Mail Service— 
compensation adjustments—prohibition in 
act, Aug. 24, 1912, limiting advancements 
of employees in Railway Mail Service to 
one grade a year when filling positions be- 
low that of chief clerk, not for application 
to filling of position of assistant chief clerk 
classified in grade 8 under authority of 
act, May 26, 1936, by a clerk in grade 6 es- 


POSTAGE: 


See Stamps. 


PRINTING AND BINDING: 


Field Service—purchases from commercial 
sources—certificates of urgency and neces- 
sity—General Accounting Office without 
authority to authorize substitution of ad- 
ministrative approval of charges for print- 
ing and binding for Foreign Service of 
State Department, for certificate required 
by Gen. Reg. 51, supp. 5, 9 Comp. Gen. 534, 
designed to meet requirements of Joint 
Committee on Printing that field pur- 
chases from commercial sources be certified 
as urgent and necessary by responsible offi- 

Illustrations, engravings, or photographs— 
certificates re necessity and public business 
—administrative delegation of authorit y— 

obligation imposed by act, Mar. 3, 1905. 
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PRINTING AND BINDING—Contd. 
upon heads of departments and establish- 
ments to furnish personal certificates in 
connection with expenditures from ap- 
propriations for printing and binding, for 
illustrations, engravings, or photographs, 
may not be delegated to a subordinate 
other than an assistant head authorized by 
statute to act in place of the head, and a 
prior decision otherwise as to other matters 
not involving application of statutory pro- 
visions requiring exercise of judgment or 
discretion by a particular officer is no au- 
thority for such delegation in a case such as 
here involved 

Printing: 

Diaries, tags and certificates—where con- 
stituting printing, binding or blank- 
book work within meaning of act of 
Mar. 1, 1919, purchases may not be 
made under Procurement Division con- 
tracts without prioc authorization of 
Pee Pet 1c bein d: <hcteswensces ee 

Multigraph, multilith, etc., machines: 
Line of demarcation between duplicating 

work permitted to be done by various 
Government agencies, and printing re- 
quired by law to be done at Govern- 
ment Printing Office, mot being sus- 
ceptible of exact definition, any doubt 
should be resolved in favor of the 


Purchases of such machines not pro- 
hibited, but may not be used for work 
within contemplation of term ‘‘print- 
ing’’ in act of Mar. 1, 1919. 

Validity of purchases of regular printing 
type by Government agency for use on 
duplicating machines too doubtful in 
respect to whether product thereof is 
printing or duplicating, to be sanc- 
tioned by General Accounting Office. 

Newspaper space determination proce- 
dure—where orders specifically required 
that notices be set solid, basis for pay- 
ment is the standard newspaper meas- 
ure in determining number of limes to 
the inch—9 lines of 8point type—and 
notices so leaded as to reduce number 
of lines may be paid for only on basis of 
space required had notice been set on 
standard newspaper measurement basis _ 

Tags, labels, etc.—provision “printed in 
course of manufacture’ appearing in 
appropriation for Department of Agri- 
culture for meat inspection in connec- 
tion with purchase of tags, labels, 
stamps and certificates, has reference 
only to such tags as are printed when 
manufactured for sale to public gen- 
erally, and not to uncopyrighted tags 
printed on order which are for procure- 
ment from Government Printing Office 
unless procurement otherwise is author- 
ized by Public Printer 


PRISONERS: 


See Penitentiaries and prisons. 
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PRISONS: 


See Penitentiaries and prisons. 


PRIVATE FUNDS: 


See Funds, private. 


PRIVATE PROPERTY: 


See Property, private. 


PROJECTS: 


Grants—movable articles of furniture, etc.— 
sec. 203 (a) of National Industrial Recovery 
Act authorizing grants to public bodies for 
construction, repair, or improvement of 
public works projects not “‘in excess of 30 
per centum of the cost of labor and mate- 
rials employed upon such project’’ does 
not specifically authorize grants based 
upon cost of movable articles of furniture 
and equipment for a schoolhouse, nor are 
such articles so directly connected with 
construction of a schoolhouse as to be re- 
garded as a part of construction for grant 


Housing and slum clearance: 

Public utilities contracts—types of con- 
tracts authorized and those unauthor- 
ized in connection with furnishing of 
steam for heating purposes for indefinite 
period. Project construction funds avail- 
able for payment under authorized con- 
tract only prior to July 1, 1937, and then 
only to extent receipts from project in- 
adequate for’such payments 

Rental rates—in fixing rental rates, value 
of land employed, which, in decision in 
15 Comp, Gen. 619, was not required to 
be included in amortization plan there 
involved except as to fair annual interest 
return thereon, is for inclusion in ar- 
riving at ‘‘initial cost of the project’ 
under legislation enacted subsequent to 
said decision but cost of land originally 
purchased for use, but not used, may be 


Land purchases—title determination juris- 
diction—migratory waterfow] refages— 
payment unauthorized for land acquired 
under authority of Title VII, act June 15, 
1935, for use in connection with migratory 
waterfowl] project in absence of showing 
that title is satisfactory to. Attorney Gen- 
eral, notwithstanding there is no intention 
“to erect upon this land any public build- 
ing, as that term is used ‘in Section 355, 
Roewised Ghataten?’... «os ssevvess-vsee---- 

Reclamation—private property damages— 
claim for damages to privatel y owned radio 
caused by Bureau of Reclamation em- 
‘ployees while making surveys for an Ogden 
River project not being payable except 
pursuant to statutory authority, and only 
statutory authority in such cases being 
with reference to ‘‘the reclamation fund’, 
such damages are payable from said fund 
notwithstanding project is financed with 
National Industrial Recovery Act funds 
and not appropriated reclamation 








PROJECTS—Continued. 

Relief—overtime wage rates— Resettlement 
Administration may establish wage rates 
for relief project employees paid on per 
diem or per hour basis for overtime serv- 
ices, in excess of normal per diem or per 
hour rates, on projects exempted from 
monthly earnings basis set up in Execu- 
tive Order 7046, as amended, with respect 
to projects financed under Emergency 
Relief Appropriation Act of 1935 provided 
such rates are in accordance with local 
wage conditions, but, as to projects 
financed from Emergency Relief Appro- 
priation Act of 1936 funds, the rates 
of pay must be determined by Works 
Progress Administration with approval of 
President 

Resettlement Administration—subsistence 
in kind—employees paid security wage 
may not be furnished subsistence without 
wage deduction therefor, nor may addi- 
tional hours of work be substituted for 
EUR ree caecnt nee coneee 

Rural rehabilitation: 

Loans: 
Cooperative associations: 

Funds of Emergency Relief A ppropria- 
tion Acts of 1935 and 1936, 49 Stat. 
115, 1608, available for loans to rural 
rehabilitation cooperative associa- 
tion for construction, equipment and 
operation of factory for benefit of 
homestead membership, provided 
requirements of Executive Order 
No. 7143, Aug. 19, 1935, are complied 
with. Decision A-64822, Sey t. 11, 
1935, distinguished _-............... 

Interrelated Government and cor- 
poration personnel—no objection to 
loan by Resettlement Administra- 
tion for rehabilitation of its members 
through furnishing of medical care, 
notwithstanding employees of said 
Administration are also officers of 
the cooperative association, sec. 41, 
Criminal Code, 35 Stat. 1097, pro- 
hibiting interrelated private agency 
and Government personnel business 
transactions, not being for applica- 
tion to these employees who have no 
pecuniary or other interset in profits 
or contracts of the association ex- 
cept protection of interests of the 
















































































































































































































































































Symbols: 
Pay roll procedure—Gen. Reg. 34, Supp. 8. 
Purchases, and services other than per- 
sonal—Geri" Reg. 51, Supp.7.-........-. 
PROMOTIONS: 
Sce Compensation. 
PROPERTY: 
Insurance. See Insurance. 
Private: 
Damages: 
Destroyed—claim for damages because 
of destruction of household goods of 
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Private—C ontinued. 
Damages—Continued 


private citizen resulting from blasting 
operations on Emergency Conserva- 
tion Work road construction project 
without fanlt or negligence of officers 
and employees of United States not 
one for which appropriation has here- 
tofore been made by Congress, nor 
such claim as is for reporting to Con- 
gress, by General Accounting Office 
under act Apr. 10, 1928, but relief 
in such matters is necessarily for 
administrative presentation to the 


Forest Service—act of Jan. 31, 1931, au- 
thorizing Secretary of Agriculture to 
reimburse owners for loss, etc., of 
horses, etc., obtained by Forest Serv- 
ice for their use, does not authorize 
payment either from Emergency 
Conservation Fund or appropriations 
made specifically for Forest Service, for 
damages to wagon hired for use on 
Emergency Conservation Work proj- 
ect supervised by Forest Service, but 
financed from Emergency Conserva- 
tion Fund, notwithstanding rental 
agreement made by officer of said 

No authority for payment of cost of resto- 
ration of a building leased by the 
Government where damages com- 
plained of are only such as might result 
from reasonable use for purpose for 
which leased and period involved --- 

Reclamation projects—claim for dam- 
ages to privately-owned radio caused 
by Bureau of Reclamation employees 
while making surveys for an Ogden 
River project not being payable except 
pursuant to statutory authority, and 
only statutory authority in such cases 
being with reference to ‘‘the reclama- 
tion fund’’, such damages are payable 
from said fund notwithstanding 
project is financed with National In- 
dustrial Recovery Act funds and not 
appropriated reclamation moneys_.... 


Liens. See Liens. 
Lost (in transit)—freight charge deduc- 


tion—carrier not entitled to amount de- 
ducted as proportionate freight’ on 
weight of portion of household goods 
which it failed to deliver, notwithstand- 
ing transportation charge as applying on 
shipment was on basis of carload rate 


Repairs. See Repairs and improvements, 


property, private. 


Seized—internal revenue law violations— 


proceeds of property sold under internal 
revenue laws required to be paid into 
Treasury, expenses of storage, advertis- 
ing, etc., being for payment from ap- 
propriations for salaries, fees, and ex- 
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PROPERTY—Continued. 


Private—C ontinued. 
penses of United States marshals, except 
in cases of sales of vehicles and aircraft 
under sec. 204 of Liquor Repeal and En- 
forcement Act of Aug. 27, 1935, in which 
cases appropriated moneys may not be 
used for such expenses where proceeds of 
sale are sufficient therefor 

Public: 

Disposition of used equipment—fact that 
Government automobile is not usable 
would not justify trading it in on pur- 
chase of new automobile without also 
offering it for sale independently of 
trade-in 

Rent. See Rent, public property. 

PUBLIC BUILDINGS: 
Alterations—appropriation availability— 
appropriation ‘Diseases and Sanitation 

Investigations, Public Health Service’’, 

made by act of June 23, 1936, for carrying 

out provisions of Social Security Act of 

Aug. 14, 1935, is available for payment of 

cost of necessary minor structural altera- 

tions in public building incidental to in- 

Stallation of special equipment necessary 

to performance of duties imposed by law... 

Concessions. See Concessions. 
Construction: 

Availability of Civilian Conservation 
Corps funds and members—not avail- 
able for such construction for use as 
crippled children’s hospital on State- 
owned area, subject to State adminis- 
CRIM is 6:0 0c sn ctescdsipeaksinteaioe 

Cost limitations—general provisions in 
Department of Agriculture appropria- 
tion act for fiscal year 1936, for “Forest 
research” in accordance with provisions 
of act of May 22, 1928, which latter pro- 
visions limit construction cost of a 
building to $2,500, are not for application 
to construction of buildings under head- 
ing “Forest Service, Salaries and Ex- 
penses”’, limitation for which is specifi- 
cally stated as $5,000 

Liability for damage—where contractor is 
made responsible for proper protection 
of work until completion and final ac- 
ceptance, and delivery of building at 
that time “complete and undamaged”’, 
damage resulting from ‘‘unprecedented” 
flood does not absolve contractor from 
responsibility for restoration and deliv- 
ery of building as contemplated by the 
contract, the building, although sub- 
stantially completed and occupied, 
properly not having been accepted at 
time of flood 

Equipment—air-conditioning—appropria- 
tion availability—no objection to use of 

Tariff Commission appropriation for pur- 

chase of portable air-conditioning units for 

use in its public building office space, pro- 
vided it is administratively determined 
they are essential to the performance of 


PUBLIC BUILDINGS—Continued. 


duties required of the Commission, and 
involve no structural change in the build- 
ing or plumbing connections in their 
installation 

Repairs and improvements—appropriation 
availability—alternating current installa- 
tion—cost of installing electric system to 
supply -alternating.current, in lieu of direct 
current, to accommodate special testing 
devices required to carry out purposes for 
which appropriation for marketing and 
distributing farm products was made, 
should be charged to appropriation for 
activities benefited thereby, notwithstand- 
ing Treas. Dept. appropriation for “Re- 
pair, preservation and equipment of public 
buildings’’, act, June 23, 1936, provides tor 
“installation and repair of * * * con- 
duits, wiring’’, ete 


PUBLIC FUNDS: 


See Funds, public. 


PUBLIC PROPERTY: 


See Property, public. 


PUBLIC UTILITIES: 


Contracts—Federal projects—types of con- 
tracts authorized and those unauthorized 
in connection with furnishing-of steam for 
heating purposes for indefinite period. 
Project construction funds available for 
payment under authorized contract only 
prior to July 1, 1937, and then only to ex- 
tent receipts from project inadequate for 
such payments 

See, also, Telegrams; Telephones; Water. 


823 | PUERTO RICO: 


Puerto Rico Reconstruction Administration: 
Notarial fees—fees collected from private 
individuals for notarial services per- 
formed by Government ‘employees 
through medium of checks drawn, one 
for fee charged, other for net purchase 
price of land may not be credited to 
appropriations from which payment was 
made, but are for covering into Treasury 

as miscellaneous receipts. 

Officers and employees—traveling expenses 
to first duty station—employee ap- 
pointed at maximum salary of grade in 
which position was classified may not be 
reimbursed traveling expenses incurred 
in reporting to Puerto Rico, notwith- 
standing payment of such expenses con- 
sidered by administrative office as part 
of consideration for services, Executive 
Order 6746, June 21, 1934, applicable to 
said Administration, having limited 
compensation payable for positions re- 
quired to be classified thereunder 


975 | PURCHASES: 


See Contracts. 


QUARTERS: 


Canal Zone—civilian officers and employ- 
ees—Canal Zone is not a foreign country 
within meaning of act June 26, 1930, author- 
izing furnishing, without cost, of living 
quarters, etc,,or an allowance in lieu thereof, 
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QUARTERS—Continued. 
to “civilian officers and employees of the 
Government having permanent stationina 
festigli qoutnPr soles. 2s 

In kind: 

Determination of value: 
Forest Service employees: 

Department of Agriculture regula- 
tions proposing certain rental chai ges 
for quarters in kind furnished Forest 
Service employees involving charges 
appearing unreasonably low, the 
General Accounting Office is not pre- 
cluded, because of said regulations 
having been submitted for considera- 
tion before issuance, from question- 
ing rates fixed therein where facts 
and circumstances indicate they do 
not represent reasonable value to 
employees of quarters furnished... 

Regulation proposing to fix maximum 
rental charge for quarters in kind 
furnished Forest Service employees 
at one-sixth of monthly base salary is 
unauthorized and objectionable. If 
maximum rate is fixed on basis of 
salary, fraction should be changed to 

Soldiers’ Home employees—subject to act, 
Mar. 5, 1928, requiring value of such al- 
lowances to be determined and con- 
sidered as a part of compensation -______ 

Without charge—Forest Service em- 
ployees—there being no authority for 
furnishing quarters in kind to Federal 
civilian personnel except as part of com- 
pensation, or an item of subsistence while 
in @ travel status, shacks, cabins, etc., 
may not be furnished Forest Service 
employees, not in a travel status, with- 
out charge, notwithstanding occupancy 
is only for summer months, and neces- 
sity for maintenance of another resi- 

Quarters allowance: 

Foreign Service—Canal Zone is not a 
foreign country within meaning of act 
June 26, 1930, authorizing furnishing, 
without cost, of living quarters, etc., or 
an allowance in lieu thereof, to ‘‘civilian 
officers and employees of the Govern- 
ment having permanent station in a 


allowance at time of transfer to hospital 
for treatment from shore station within 
same naval district, entitled to allow- 
ance continuance benefits of act, June 20, 
1936, while absent from permanent sta- 
tion unless said station is changed by 
specific orders or by limitation, but if 
transferred from shore station in differ- 
ent naval district not entitled to bene- 


Rental allowance: 


Adequacy of quarters—Army officers (Re- 
serve)—Army Reserve officer, without 


INDEX DIGEST 


Page | QUARTERS—Continued. 


515 


634 


515 


Rental allowance—Continued. 


dependents, on active duty with Regu- 
lar Army under act, Aug. 30, 1935, and 
assigned public quarters, not entitled to 
rental allowance, notwithstanding quar- 
ters are not exact number of rooms which 
may be assigned, if available, to officer 
Navy—commissioned warrant officers— 
where not issued certificate of creditable 
record but in receipt of warrant officer's 
pay because of saving clause in act, Feb. 
16, 1929, entitled only to rental allowance 
of warrant officer—that of first period __. 


RAILROAD RETIREMENT BOARD: 
“Agreements in writing’ —Railroad Retire- 


ment Act, 1935—any formal or informal 
writing or document showing consent of 
parties to employee’s continuance in serv- 
ice after age of sixty-five is a sufficient 
“agreement in writing between the carrier 
and employee” within meaning of term as 
used in Railroad Retirement Act of 1935, 
requiring reduction of annuity payable 
upon retirement to an employee retained 
beyond that age unless upon agreement 
filed with said Board 


Appropriation availability—carriers’ ex- 


penses—appropriation ‘‘For Salaries and 
Expenses, Railroad Retirement Board”, 
act of March 19, 1936, available for pay- 
ment of carriers’ expenses in furnishing 
information necessary to administration 
of Railroad Retirement Act of 1935 


RAILROADS: 
Sidings—Government contracts—mainten- 


ance obligations—contract provision im- 
posing maintenance, repair, etc., of spur 
track primarily upon the Government, 
but reserving right of such maintenance, 
etc., to carrier at expense of the Govern- 
ment if not satisfactorily performed by 
latter, though not expressly providing for 
prior notice by carrier of needed repairs, 
presupposes such notice, and no repairs 
should be made by carrier at Government 
expense unless need has been previously 
called to attention of proper Government 
officials for their prior action 


RATIONS: 
Commutation—Marine Corps enlisted 


men—receipt of commuted rations at per- 
manent station does not, because of act, 
June 20, 1936, entitle to such payment 
while in status analogous to that of leave 


REAL ESTATE: 
Acquisition: 


Legal expenses—transfer of appropria- 
tions—legal expenses incurred by De- 
partment of Justice in connection with 
acquisition of land by United States 

being normal administrative expenses 

for which funds are annually appro- 
priated by Congress, there is no author- 
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. -quisition—Contipued. 
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Standardized Government Travel—Contd. 


Page 


ity, for transfer of War Department 
funds in reimbursement for such ex- 
penses incurred in connection with War 
Department projects............-..-...- 
Payment procedure—possibility that mat- 
ter of Government indebtedness might 
be made basis of report to Attorney Gen- 
eral for his information and considera- 
tion rather than basis for set-off by Gen- 
eral Accounting Office does not justify 
discontinuance of present practice of 
transmitting to General Accounting 
Office all proposed payments for land 
acquisitions to persons indebted to the 
United States, whether acquisition is by 
condemnation or otherwise.............- 
Titles—jurisdiction—payment unauthor- 
ized for land acquired under authority of 
Title VII, act June 15, 1935, for use in 
connection with migratory waterfowl 
project in absence of showing that title 
is satisfactory to Attorney General, 
notwithstanding there is no intention 
“to erect upon this land any public 
building, as that term is used in Section 
355, Revised Statutes”’..........-.....-- 
Surplus. and obsolete property sales—ex- 
penses payable from proceeds—where sold 
pursuant to acts Aug. 26, and 27, 1935, 
such expenses are limited to auctioneer’s 
fees, advertising, photographs necessary 
to advertising, telegrams and telephone 
calls necessarily incident to the sales, and 
like expenses, but not including appraisal 
fees and traveling expenses of Government 
employees 


arrival at temporary duty station results 
in earlier return to actual duty at per- 
manent station, and amount for applica- 
tion may not exceed amount of salary 
represented by additional duty time at 
permanent station by reason of earlier 


Headquarters—city limits, etc.—re appli- 
cation of words ‘‘but in no case shall a 
place within 2 miles of a traveler's office 
or living quarters be considered as away 
from his post of duty’’, as used in par. 3 
of Standardized Government Travel 
Meets hab cieks ctieisns ks cde oe ines 

Transportation requests—use for foreign 
travel—par. 17 would not appear to con- 
template mandatory use of transporta- 
tion requests in foreign ports, either for 
travel between such ports on vessels of 
American registry or vessels of foreign 
registry having ports in the United 
States, or for travel on vessels of Ameri- 
can registry between a foreign port and 
a port in the United States, where cost of 
transportation, if so obtained, would be 
in excess of cost of procurement by pay- 
ment in foreign currency...........-.--- 

Travel expense from place of abode to place 
of temporary duty—whether travel of 
employees of Interstate Commerce Com- 
mission between place of abode and air- 
ports at which engaged in performance 
of temporary duty is, because of distance 
involved, an expense incident to sub- 
sistence or transportation is for deter- 
mination upon facts in each case, but 


RECORDS: 

See General Accounting Office. 
REGULATIONS: 

Federal Home Loan Bank Board—leaves of 


such travel is considered incidental to 
subsistence where regular airport em- 
ployees who live in nearest city usually 
provide for their own transportation. ._- 


absence—provisions which grant to em- 
ployees of Home Owners’ Loan Corpora- 
tion leave with pay, regardless of how 
designated, in excess of leave authorized 


Traveling expenses of judges—provisions 
of said reguiations pertaining to trans- 
portation expenses, have no direct ap- 
Plication, as such, to Federal judiciary, 


by annual and sick leave acts of Mar. 14, 
1936, and Presidential regulations there- 
under, are unauthorized and should be 


and decisions contrary will not be fol- 
lowed hereafter_...............--....-.. 
REINSTATEMENTS: 
See Appointments; Classification; Compen- 
sation; Officers and employees. 
RENT: 
Automobiles, etc. See Vehicles. 
Public property—rates—housing and slum 


611 

General Accounting 
Accounting Office. 

Labor Department—Walsh-Healey Act— 

regulation issued by Secretary of Labor, 


Office. See General 


under authority to administer Walsh- 
Healey Act, requiring contractors to main- 
tain records of employment, etc., is by 
implication authorized by said statute, 
and a bid which by qualification under- 
takes to avoid compliance is subject to 
rejection 

Standardized Government Travel: 

Airplane travel—salary savings—salary 
equivalent of time saved by officers and 
employees traveling to temporary duty 
stations by air may be applied to excess 
cost of such travel only where earlier 


clearance projects—in fixing rental rates, 
value of land employed, which, in decision 
in 15 Comp, Gen, 619, was not required 
to be included in amortization plan there 
involved except as to fair annual interest 
return, thereon, is for inclusion in arriving 
at “initial cost of the project’’ under 
legislation enacted subsequent to said 
decision but cost of land originally pur- 
chased for use, but not used, may be 
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RENTAL ALLOWANCE: 

See Quarters. 

REPAIRS AND IMPROVEMENTS: 

Property, private: 

Leases. See Leases, repairs, and improve- 
ments. 

Repairs—railroad sidings—contract pro- 
vision imposing maintenance, repair, 
etc. of spur track primarily upon the 
Government, but reserving right to such 
maintenance, etc., to carrier at expense 
of the Government if not satisfactorily 
performed by latter, though not express- 
ly providing for prior notice by carrier 
of needed repairs, presupposes such 
notice, and no repairs should be made by 
carrier at Government expense unless 
need has been previously called to 
attention of proper Government officials 
for their prior action._...........-.-.... 

Public buildings. See Public buildings. 

See, also, Leases. 

REPORTS: 

Administrative: 

Disputed questions of fact—in disputes 
between claimant and administrative 
officers of Government, rule of accounting 
officers is to accept statement of facts 
furnished by administrative officers... -. 

Equipment insufficiency—not to be based 
on advertising matter of manufacturer of 
desired equipment, but upon impartial 
findings, sustained by evidence____._-.-.. 

RESETTLEMENT ADMINISTRATION: 

Purchases—prison-made goods—may not be 
made from State, territorial, or municipal 
penal institutions, and certificates of clear- 
ance from Federal Prison Industries, Inc., 
necessary before purchase commercially. 
(National Industrial Recovery Act (48 
Beak: AOU) PRED iiss Us io eee 

RETIREMENT: 

Carriers’ employees—retention in service— 
any formal or informal writing or docu- 
ment showing consent of parties to em- 
ployee’s continuance in service after age 
of sixty-five is a sufficient ‘‘agreement in 
writing between the carrier and employee” 
within meaning of term as used in Rail- 
road Retirement Act of 1935, requiring re- 
duction of annuity payable upon retire- 
ment to an employee retained beyond that 
age unless upon agreement filed with Rail- 
road Retirement Board................... 

Civilian: 

Annuities: 

Computations—only actual periods of 
serivee af employees appointed and 
paid on “when actually employed” 
basis may be included in length of 
service for annuity purposes but an- 
nuities heretofore computed otherwise 
need not be disturbed _.._............ 

Military or naval pension service in- 

clusion—annuity payments to civilian 
employees of United States, computed 
on basis of inclusion of military or 
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Civilian—Continued. 

Annuities—C ontinued. 

naval service not at time of retirement 

made basis for military or naval pension, 
are for recomputation on basis of “pe- 
riods of the wars” service as changed 
by act of Aug. 13, 1935,.for payment 
of annuities subsequent to said act, 
if annuitants elect to receive military 
or naval pension.................----- 
Set-off. See Set-off, retirement annuities. 

Deductions—set-off. See Set-off, retirc- 
ment deductions. 

Non-performance of service—postal em- 
ployee separated from active service by 
resignation and reinstated prior to effec- 
tive date of retirement act, who has per- 
formed no active service as Government 
employee since reinstatement but has 
performed full-time service as officer 
of National Association of Letter Car- 
riers, is not entitled to any benefits 
under Civil Service Retirement Act-.-- 

Separation from service: 

Tontine refunds: 

As temporary appointment may, but 
does not necessarily, terminate ad- 
ministrative furlough status, ques- 
tion whether such appointment 
terminates such status for retire- 
ment deduction tontine refunds may 
not be made matter of general rule... 

Involuntry separation from service 
at end of administrative furlough 
period being without effect where 
permanent appointment was made 
in another department during fur- 
lough period—appointment of itself 
having terminated furlough status— 
employee concerned, who was sub- 
sequently discharged with prejudice 
is not entitled to tontine portion of 
retirement deductions not previously 

‘returned to him, his accredited 
service being for consideration as an 
entirety for this purpose and charac- 
ter of last separation being such as to 
bar such payment __................ 

Rule stated in 11 Comp. Gen. 481, that 
accredited service of employee is to 
be considered as an entirety for pur- 
pose of adjudicating claims for refund 
of retirement deductions, character 
of last separation only to be con- 
sidered in determining whether ton- 
tine to be withheld or refunded is 
applicable only to cases where there 
was no withdrawal from retirement 
fund upon prior separation, or, if 
there were such withdrawal, where 
redeposit of full amount withdrawn 
is made after reentry into service... 

Separation from service and reinstate- 

ment—subsequent eligibility require- 
ments—Government employee sepa- 
rated from service, to whom was re- 
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RETIREMENT—Continued. 
Civilian—Continued. 


Page | RETIREMENT—C ontinued. 
Military: 


turned salary withheld under Civil 
Service Retirement Act, is not entitled, 
upon reinstatement, to benefits of said 
act until repayment of amount previously 
refunded plus interest from date of rein- 
statement, but salary deductions should 
continue under reinstatement so long as 
employee occupies position within pur- 
view of retirement act, notwithstanding 
failure to make required eligibility pay- 


Transfers of employees: 

Different retirement groups—no pro- 
hibition against transfer of employee 
from one position to another in differ- 
ent age groups at any time prior to em- 
ployee attaining age for automatic 
retirement from either group, and Civil 
Service Commission is not authorized 
to refuse to consider claim for annuity 
in such case solely because employee 
had been so transferred only a short 
time prior to reaching retirement age, 
but, if.sueb transfers are objectionable, 
matter is for correction by legislation 
or appropriate regulation approved 
by President 

Effect, where illegal—the illegal transfer 
of employee from position in higher 
age group to position in lower age 
group if not corrected by subsequent 
administrative action, the purported 
transfer is in effect either an involun- 
tary separation for consideration by 
Civil Service Commission under sec. 7 
of Retirement Act, or a voluntary sepa- 
ration entitling to no annuity unless 
employee is qualified for disability 
retirement under sec. 6 of the act 


Position retirement age less than that of 


employee—administrative action un- 
dertaking to transfer an employee to 
position automatic retirement age for 
which is less than age of employee, 
is null and void, and any service 
rendered after such transfer is invalid. 

Deductions—set-off. See Set-off, retirement 

deductions. 

Foreign Service: 

Longevity computation—vice consular ser- 
vice—only actual days of intermittent ac- 
tive service, of vice consul not of career, 
appointed from private life, may be 
counted in computing longevity for retire- 
ment under act, Feb,23, 1931, when by rea- 
son of subsequent appointment as a for- 
eign service officer, the former vice consul 
is brought within purview of said act__- 

Reemployment—no probibition against 
reemployment in executive civil service 
of former Foreign Service officer, not of 
automatic retirement age, retired for dis- 
ability, but retirement annuity may not 
be paid concurrently for period of such 
employment 


397 


Reemployment. 


RURAL ELECTRIFICATION 


Reemployment—retired naval officer 
appointed member of committee author- 
ized by act of Apr. 13, 1936, to study and 
investigate rules for measurement of 
vessels using Panama Canal, although 
entitled to compensation as provided in 
act, is required by Economy Act to elect 
between his retired pay and compensa- 
tion as committee member, both being in 
excess of $3,000 per annam.-..........- oa 


Uniform retirement date—where but for 
uniform retirement act, retirement would 
have been at date prior to completion of 
an additional three years’ service, officer 
not entitled to retired pay in excess of 
that to which entitled if retired without 
regard to said act 


Pay. See Pay, retired. 


See Compensation, double, 
retired personnel. 


REWARDS: 
Informers— navigation law 


violations— 
award of compensation for information 
leading to recovery of fines, penalties, 
and forefeitures incurred under navigation 
laws not authorized where decree of for- 
feiture was entered prior to date of passage 
of Anti-Smuggling Act, 49 Stat. 527, not- 
withstanding satisfaction of decree was 
after date of Act 


ADMINIS- 
TRATION: 


Appropriation availability—vehicles (pas- 


senger-carrying)—purchases, etc.— specific 
authority required before appropriations 
may be used for purchase, etc., of passen- 
ger-carrying vehicles need not be contained 
in appropriation act but may appear else- 
where if clearly applicable to appropria- 
tion sought to be charged provided appro- 
priation is made in general terms, but if 
there is detailed particular purposes for 
which it may be used, otherwise prohib- 
ited by law, omission of passenger-carrying 
vehicle authorization would preclude use 
of appropriation for that purpose 


Appropriations—obligation—prior to appro- 


priation made—loan contracts between 
prospective borrowers and Rural Electri- 
fication Administration obligating fiscal 
year funds may not be entered into prior 
to appropriation made but there is no 
objection thereafter to their execution 
prior to beginning of fiscal year, notwith- 
standing funds are not available for expend- 
iture until beginning of fiscal year 


Employees—experts—matter whether per- 


sons employed by said Administration 
may be appointed as “experts” under 
provisions of sec. 11 of Rural Electrifica- 
tion Act of 1936, is for consideration by 
Civil Service Commission before presenta- 
tion to General Accounting Office 
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ST. ELIZABETHS HOSPITAL: 


Inmates: 

Monetary benefits—identification—checks 
received by Supt. from Veterans’ Ad- 
ministration on account of hospitalized 
pensioners should bear identifying infor- 
mation as to class of benefit covered __--. 

Pensions: 

Action required by decision in 15 Comp. 
Gen. 1015, that “pension moneys when 
received by the Superintendent should 
be deposited under the title of ‘Pen- 
sion Money, St. Elizabeths Hospital, 
Trust Fund’, and not to ‘Personal 
Funds of Patients, St. Elizabeths 
Hospital, Trust Funds’”’, may not be 


Acts of Feb. 20, 1905, and Feb. 2, 1909, 
effective as to hospitalized insane 
veterans where Administrator of 
Veterans’ Affairs directs full pension 
benefits due said inmates be paid Supt. 
of Hospital, except provision as to 
withholding of any amount for pen- 
sioner’s maintenance where payment 
therefor is otherwise provided for by 
statute, or where only that portion. of 
pension intended for pensioner’s per- 
sonal benefit is paid over to Supt., in 
which latter event, act relating to 
distribution is not for application 
except as to any surplus remaining at 
pensioner’s death 

“‘Compensation”’ for service-connected 
disabilities paid to Supt. of Hospital in 
case of World War veterans hospital- 
ized in said institution, is “‘pension” 
within meaning of act, Feb. 2, 1909._- 

Matters of dependency of relatives of 
pensioner inmates of Hospital, for use 
in disbursement of pension moneys 
paid over to said institution under act 
Feb. 2, 1909, may be obtained from 
Veterans’ Administration, but final 
determination of dependency in such 
cases rests with Secretary of Interior - 

No authority for returning to Veterans’ 
Administration any portion of pension 
or other funds to credit of pensioner 
inmate of said Hospital either during 
lifetime of inmate or upon his death, 
such funds being for disposition under 
act, Feb. 2, 1909, and regulations there- 
under, except to extent other statutes 
are for application, such as in case of 
inmates committed by United States 
Soldiers’ Home, as to which disposi- 
tion is as set forth in 15 Comp. Gen. 


Requirement in act Feb. 2, 1909, that 
“During the time that any pensioner 
shall be an inmate of the Government 
Hospital for the Insane, all money due 
or becoming due upon his or her pen- 


sion shall be paid * * * to the 
superintendent or disbursing agent of 
the hospital” is not for application to 


Page 
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ST. ELIZABETHS HOSPITAL—Contd. 


Inmates—Continued. 
Pensions—Continued. 
competent inmates. Matter as to 
whom such payments are to be made, 
whether direct to competents, or other- 
wise, is one for administrative con- 
sideration 
Unexpended portions of pension moneys 
received by Supt. of Hospital in con- 
nection with hospitalized pensioners 
and deposited to “Personal Funds of 
Patients, St. Elizabeths Hospital, 
Trust Fund”, should be transferred 
to “Pension Money, St. Elizabeths 
Hospital, Trust Fund.”’.............. 
Private funds—use for grave marker and 
cemetery maintenance—private funds 
of inmates of St. Elizabeths Hospital, 
other than those of pensioners, in official 
custody of hospital escheat to the United 
States upon death of inmate without 
heirs, and may not be used for main- 
tenance of hospital or grounds, but, 
where particular deposit was for specified 
purpose of paying burial expenses, no 
objection to use-of not to exeeed$50 of 
balance remaining after payment of 
funeral expenses for purchase and placing 
of a grave marker 


SALES: 
Anticipated crops—expected yield not 


realized—price adjustment—contractor 
may not be relieved of obligation to pay 
full purchase price for anticipated yield of 
hay on public land under contract provid- 
ing for payments of portion thereof before 
the several expected cuttings, notwith- 
standing only portion of anticipated 
cuttings materialized, the contract being 
absolute as to payment and without 
reservation as to contingency involved, 
and there having been no warranty as to 
crop yield or a complete failure of con- 


522; Milk products—Bureau of Dairy Industry— 


advertising required in interest of the 


Mistakes—bids—difference in prices not 


indication of—where bidder alleges mistake 
in bid on Government salvage property, a 
difference in bid prices in itself would not 
necessarily be constructive notice to con- 
tracting officer of mistake as would like 
difference in prices for purchase of new 
equipment, etc., and where bid was un- 
ambiguous, prices quoted not such as to 
put contracting officer on notice of error, 
and mistake was not alleged until after 
award and receipt of bill by contractor 
failure to pay for property may not be 
excused but is for adjustment in accord- 


Private contractors—Government indemni- 
fication—Cotton Pool  transactions— 
where, under contract with Cotton 
Producers’ Pool, Agr. Adj. Adm., provid- 


Page 
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SALES—Continued. 


ing for proper selling and otherwise serv- 
icing cotton covered by the contract, the 
sole compensation to be commission on 
cotton sold, payable upon receipt of 
proceeds by Cotton Pool, the contractor 
fails to make shipment under contract of 
sale with a mill operating under Southern 

Mills Rules, 1985, within time required by 

said rules, there is no authority to reimburse 

said contractor for amount assessed as 
penalty and increased costs of procure- 
ment of cotton elsewhere 

Proceeds: 

Expenses payable therefrom—surplus and 
obsolete real property sales—where sold 
pursuant to acts Aug. 26 and 27, 1935, 
such expenses are limited to auctioneer’s 
fees, advertising, photographs necessary 
to advertising, telegrams and telephone 
calls necessarily incident tothe sales, and 
like expenses, but not including appraisal 
fees and traveling expenses of Govern- 
ment employees 

Government property — inter-depart- 
mental transactions—where equipment 
is loaned by one Government agency to 
another and it becomes necessary for 
lending agency to purchase other equip- 
ment to replace that loaned, the amount 
later paid by borrowing agency as in 
purchase of said equipment need not be 
deposited as miscellaneous receipts but 
may be credited to applicable fund of 
lending agency 

Seized property. See Property, private, 

seized. 


Surplus property: e 


Refund of purchase price: 

Authority—administrative office has no 
equitable authority to rescind an 
executed contract, nor may General 
Accounting Office approve return of 
purchase price on completed sale of 
Government surplus property 

Property stolen from Government prem- 
ises—contract of sale of Government 
surplus property may not be re- 
scinded, and purchase price refunded, 
because property was stolen from Gov- 
ernment premises where it had been 
left by purchaser after payment of pur- 
chase price, the Government not hav- 
ing been grossly negligent under the 
resulting gratuitous relationship; 
terms and conditions of sale having 
specifically disclaimed any responsi- 
bility for loss or damage after consum- 
mation of sale, and there being no 
equitable authority either in any ad- 
ministrative office or General Account- 


Quantity deficiencies—where an adver- 
tisement lists for sale various surplus 
materials on an “‘as is’, ‘where is’’, “if 
is’’, ‘without recourse” basis, without 
warranty or guaranty as to exact quan- 


Page | SALES—Continued. 

Surplus property—C ontinued. 

Refund of purchase price—Continued. 
tity, with various other provisions 
definitely placing determination and 
risk as to exact quantity on bidder, and 
specifically requiring that lot pur- 
chases be paid at lot bid prices, regard- 
less of quantity, return of purcliase 
price after award made, because of de- 
ficiency in quantity, is not authorized - 

SATURDAYS: 

See Sundays and holidays. 
SAVINGS DEPOSITS: 

See Military, etc., service concerned. 
SERVICES BETWEEN DEPARTMENTS 

AND ESTABLISHMENTS: 

See Appropriations, transfers, between depart- 
ments and establishments; Departments and 
establishments. 

SET-OFF: 

Compensation: 

Authority—act May 26, 1936, modifies rule 
stated by courts so as to vest discretion 
in administrative officers to withhold 
current salary of person in executive 
branch of Government in set-off of an in- 
debtedniess establistied upon statement 
of disbursing officer’s account but salary 
due such persen upon separation from 
service, or furlough, is available to Gen- 
eral Accounting Office for set-off whether 
or not parties in interest have agreed to 
set-off, or whether indebtedness repre- 
sents item for which credit has been dis- 
allowed in disbursing officer’s account . .. 

Disability—Employees’ Compensation 
Commission beneficiaries—said compen- 
sation may be applied in liquidation of 
amount due Alaska Railroad hospital— 
a United States institution— for hospital 
services furnished beneficiary's wife-... 

See, also, Compensation, withholding. 

Corporations—stockholder’s indebtedness— 

749 amounts due corporations as customs re- 
funds should not be paid where circum- 
stances justify a disregard of legal entity 


Departmental debt reporting procedure— 
involves indebtedness to United States be- 
cause of defaults on Government insured 
modernization loans where individual files 
are retained in administrative office for 


Government accounting officers—authority 
and responsibility of accounting officers of 
Government to apply amount otherwise 
found due claimant on one account in liqui- 
dation or reduction of amount found due 
from claimant on some other account not 
dependent on act of Mar. 3, 1875, as 
amended, except in case of judgment 
against United States, but exists by virtue 
of sec. 305, Budget and Accounting Act, 
Same GB; NORA sic, a eine. - . 

Indefinite indebtedness—stale claims— 
where prima facie claim against decedent's 
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SET-OFF—Continued. 


estate is established in connection with 
defrauding of Government by decedent 
who fled country to avoid criminal prose- 
cution in connection with customs duties 
conspiracy of decedent and certain Gov- 
ernment employees, the seeming inability 
to show specifically all entries involved in 
its claim may not be availed of to defeat 
Government's right of set-off against a 
claim by administrator of decedent's estate 
for customs duties refunds, particularly 
where claim is not timely made__-........ 
Land purchase price—acquisitions by con- 
demnation and otherwise—possibility that 
matter of Government indebtedness might 
be made basis of report to Attorney Gen- 
eral for his information and consideration 
rather than basis for set-off by General 
Accounting Office does not justify discon- 
tinuance of present practice of transmitting 
to General Accounting Office all proposed 
payments for land acquisitions to persons 
indebted to the United States, whether 
acquisition is by condemnation or other- 


Pay—drill—post exchange indebtedness— 
no authority for, in liquidating debt due 
post exchange operated by State or agency 


Prior to debtor’s application for amounts 
due—right of Government to apply 
moneys due debtor in liquidation of Gov- 
ernment indebtedness not dependent upon 
debtor filing claim for moneys otherwise 
due, and, should debtor’s final salary not 
be sufficient for complete liquidation, re- 
quest should be made for application of 
amount to his credit in retirement fund in 
further liquidation of indebtedness 

Private acts—under provisions of sec. 236, R. 
8., as amended by sec. 305, act June 10, 
1921, amount representing a percentage of 
purchase price of land, subject to a mort- 
gage, from the United States, and author- 
ized by private act of Congress to be re- 
funded to purchaser, may properly be 
applied against purchaser’s indebtedness 
to United States by reason of unpaid inter- 
est on the mortgage, and there is no re- 
quirement of law that such an indebted- 
ness must first be reduced to judgment-.--. 

Refunds—amounts previously applied to 
indebtedness—where, after report of in- 
debtedness of a company to proper Gov- 
ernment officers with recommendation for 
suit, those officers and the company are 
advised of application of an amount other- 
wise due the company in part liquidation 
of the indebtedness, an offer “in compro- 
mise of the Government’s claim’’, made 
and accepted approximately four years 
after said application, does not authorize 
refund of amount taken into account in 
fixing indebtedness existing at time of 
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Retirement annuities: 

Double compensation payments—where, 
after retirement of a civilian employee, 
and application for annuity, it is found 
that during a period of his service he was 
employed in two positions and in receipt 
of two salaries exceeding, in the aggre- 
gate, per annum rate authorized by law 
for dual employment, annuity payments 
should be withheld to liquidate the in- 


Loan and property tax indebtedness— 
retirement annuities of former Govern- 
ment employees are available for set-off 
to liquidate loan indebtedness due Home 
Owners’ Loan Corporation, and unpaid 
taxes which the corporation has been or 
will be required to pay to protect the 
Government’s interest 

Retirement deductions: 

Double compensation—Army enlisted 
man—amount deducted from compensa- 
tion of former United States peniten- 
tiary guard and credited to him in Civil 
Service retirement fund may be applied 
against his indebtedness to the United 
States arising from receipt of compensa- 
tion as civilian guard while Army en- 


Postal Service employees—Civil Service 
Commission properly concerned with 
adjustment of overpayments to postal 
employees in connection with claims for 
refund of retirement deductions. 

Prior to debtor’s application for amounts 
due—right of Government to apply 
moneys due debtorgin liquidation of 
Government indebtedness not depend- 
ent upon debtor filing claim for moneys 
otherwise due, and, should debtor’s 
final salary not be sufficient for complete 
liquidation, request should be made for 
application of amount to his credit in 
retirement fund in further liquidation of 
the indebtedness 

Secured v. unsecured debts—although 
amount to credit of former Government 
employee in retirement fund is available 
to liquidate loan indebtedness due Home 
Owners’ Loan Corporation, such funds 
should not be so applied where there are 
other Government claims for collection 
of which there is no other remedy, but 
where the corporation has exhausted its 
property foreclosure, and other reme- 
dies, the debt may be considered on a 
parity with other unsecured claims 


Taxes—processing—contract price inclu- 


sion—failure of contractor processor to pay 
processing tax either prior or subsequent 
to decision by Supreme Court of United 
States in case of United States v. William 
M. Butler, justifies withholding of amounts 
equivalent to processing taxes included in 
payments made to contractor at unad- 
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justed contract prices, where contracts 
contained provision that prices bid include 
Federal tax heretofore imposed by Con- 
gress applicable to material involved, with 
further provision for price adjustment for 
any tax, ete., subsequently imposed or 
changed by Congress, the payment of the 
price as made having included the tax and 
resulting in an overpayment to that 
extent, notwithstanding tax change was 
by court decision rather than by statute_. 
Transportation charges—rate reductions 
involving private suit and statute of limi- 
tations—amounts representing transporta- 
tion charges on Government shipments of 
bituminous coal, in carloads, from mines 
in Ill. to destinations in Mo. in excess of 
reasonable rates prescribed in Illinois Coal 
Traffic Bureau v. Arkansas Valley J. Ry. 
Co., 161 I. C. C. 337, properly may be set 
off by General Accounting Office against 
amounts otherwise due carrier not with- 
standing the Government was not a party 
to petition effecting revision in rates, or 
that period within which complaint might 
be filed with Interstate Commerce Com- 
mission had expired 
Tnacknowledged indebtedness—disposition 
of proceeds of lost check—where check for 
unpaid compensation drawn to order of 
registry clerk in Postal Service for indorse- 
ment by him in favor of United States in 
reimbursement of indemnity paid in con- 
nection with the negligent handling of 
registered letters is not so indorsed and 
cannot be located, the amount thereof 
may not be transferred to Miscellaneous 
Postal Receipts as check may be outstand- 
ing in hands of a bona fide holder because of 
which proceeds must remain to credit of 
“Outstanding Liabilities’ for payment of 
any valid claim filed therefor, a caveat of 
employee’s indebtedness to be filed in 
event claim is received from him for said 


Veterans’ benefits: 
Adjusted compensation: 

Court judgments—a fudgment rendered 
against veteran for amount of bank 
loan on security of his adjusted service 
certificate does not constitute a bind- 
ing obligation on United States where 
the Government is not a party to local 
court action, but, being evidence of a 
loan, a voucher may be drawn in favor 
of the bank for the amount, the balance 
due under the involved Adjusted 
Service Certificate to be paid the 
veteran as’ provided by ‘Adjusted 
Compensation Act, 1936 

Non-application of veteran for pay- 
ment—United States not precluded, 
by reason of veteran’s failure or refusal 
to file application for benefits under 
Adjusted Compensation Payment 
Act of 1936 from invoking that act to 


Veterans’ beneflts—C ontinued. 

Adjusted compensation—Continued. 
liquidate veteran’s indebtedness to 
United States “‘on account of any lien 
against the adjusted service certificate 
authorized by law’’, provided lien 
may not be liquidated under procedure 
prescribed by World War Adjusted 
Compensation Act, as amended, not- 
withstanding indebtedness arose out 
of an excess adjusted service certificate 
loan resulting from negligence of 
Government personnel 

Fraudulent transactions: 

Amount of fraudulent loan obtained by 
veteran on adjusted service certificate 
of another, may not, without authori- 
zation of veteran, be withheld from 
benefits due on his own certificate 
under Adjusted Compensation Pay- 
ment Act, 1936, for reimbursement of 
indorsers, who, through reclamation 
proceedings, suffered loss on check 
covering fraudulent loan 


Saving clauses appearing in veterans’ 
legislation against application of bene- 
fits due thereunder to liquidate 
veteran’s indebtedness to the United 
States, do not relieve veteran from 
application of such benefits to indebt- 
edness arising out of fraud, particularly 
where veteran has consented to with- 
holding, notwithstanding enactment 
of saving clause subsequent to consent - 


Saving clauses appearing in veterans’ 
legislation with regard to assignments 
of benefits thereunder, exemptions 
from claims of creditors, etc., are not 
for application in cases of fraud, and 
where amount of check fraudulently 
negotiated by veteran was reclaimed 
from indorsing banks, moneys due 
veteran under Adjusted Compensa- 
tion Act of 1936, may be withheld for 
purposes of reimbursing indorsers 


SOCIAL SECURITY: 


Applications for payments—personal repre- 
sentative appointment evidence—proper 
short form certificates of appointment as 
executor, administrator, guardian, etc., 
acceptable in connection with applications 
for payments less than $100 under Title II, 
Social Security Act, but such certificates 
may not be by Social Security Board 


Age, evidence of—amounts payable under 
“Sorial Security Act, in case of bene- 
ficiaries who, upon attaining age of 65, 
are not qualified individuals, may be 
paid if not in excess of $100, on claimant’s 
statement as to age where there appears 
no reason for action otherwise, but if in 
excess of $100, corroborative evidence of 
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SOCIAL SECURITY—Continued. 


Beneficiaries—Continued. 
Settlement of estates: 

Claimant’s relationship, evidence of— 
amounts payable under Social Security 
Act, in case of beneficiaries who die 
before attaining age of 65, may be paid 
in cases not such as to require admin- 
istration, on sworn statement of 
claimant as to relationship to deceased, 
if so provided by regulation - - -....... 

Lump-sum payments to widows— 
lump-sum benefits under secs. 203 
and 204, Social Security Act, 49 Stat. 
623, 624, may be paid direct to wage 
earner’s widow in absence of adminis- 
tration, or contemplated administra- 
tion, of decedent’s estate, where said 
amount, together with any other 
assets of the estate available for wid- 
ow’s maintenance, may be reasonably 
assumed to be within amount fixed 
under State law as widow’s allow- 
ance. 15 Comp. Gen. 972 amplified . - 

Contracts—negotiated—labor-saving device 

services—in view of statutory authority 

contained in appropriation for wage rec- 
ords for Social Security Board, there is no 
objection to negotiated contract with only 
concern reported to have satisfactory 
equipment to perform services necessary 
to preparation of urgently needed national 
index of employee's names, provided con- 
tract period is not in excess of that specified 
generally in the appropriation. ........... 

“Estate” collections: 

Adjustments in Federal payments to 
States because of prior excess or short 
payments, required by sec. 3 (b) (2) of 
Social Security Act, Aug. 14, 1935, are 
not intended to cover amounts to be paid 
to Federal Government under sec. 2 (a) 
(7) representing one-half of net amounts 
collected by a State from estate of any 
recipient of State old-age assistance and 
such amounts are to be accourtted ‘for 
separately, but, if they are not paid over 
by the State, they may be properly 
deducted from next Federal payment 
with corresponding transfer to proper 
appropriation, if necessary... ............ 

Term “estate” as used in sec. 2 (a) (7) of 
Social Security Act of Aug. 14, 1935, 
requiring prompt payment to United 
States of one-half of net amount collected 
“from the estate of any recipient of old- 
age assistance’ under a State plan, 


Federal aid to States: 


Contribution adjustments—adjustments 
in Federal payments to States because of 
prior excess or short payments, required 
by sec. 3 (b) (2) of Social Security Act, 
Aug. 14, 1935, are not intended to cover 
amounts to be paid to Federal Govern- 
ment under sec. 2 (a) (7) representing 
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Federal aid to States—Continued. 
one-half of net amounts collected by 
State from estate of any recipient of 
State old-age assistance and such 
amounts are to be accounted for separate- 
ly, but, if they are not paid over by the 
State, they may be properly deducted 
from next Federal payment with corre- 
sponding transfer to proper appropria- 
tion, if necessary 


‘ontribution computations — quarterly 
payments to States under sec. 3 of Social 
Security Act of 1935, are for determina- 
tion upon basis of one-half amounts 
expended by State during quarter not in 
“excess of $30 per month with respect to 
any individual, for period covered by 
State payment, but payments for any 
period prior to month in which first 
payment was made by State may not 


~ 


Expenditure limitations—grants to a 
State or Territory under Social Security 
Act, 49 Stat. 620,-become funds of par- 
ticular State or Territory, and, except 
for compliance with conditions under 
which grants are made, any expenditure 
for purpose for which granted is subject 
to laws and regulations applicable to 
local funds rather than Federal laws 
applicable to expenditures by Federal 


Legal expenses—payments to State may 
not include expenses of office of Attorney 
General of State in administering State 
unemployment compensation law, even 
though such law be involved in litiga- 
tion, unless such expenses are unusual 


Reports—furnishing of return postage— 
appropriation for Social Security Board 
made by Deficiency Appropriation Act of 
June 22, 1936, is available for payment of 
return postage for data found necessary 
from employers and employees for efficient 
making of contemplated benefit payments 
under act, Aug. 14, 1935, provided postage 
be affixed so as to be available for no other 
use than return of data required. ........- 

SOLDIERS’ HOME, UNITED STATES: 

Accounts—audit procodure—funds appro- 
priated by Permanent Appropriation 
Repeal Act of 1934, out of trust fund 
“Soldiers’ Home, Permanent Fund” are 
subject, in audit of administrative expendi- 
tures to provisions of general statutory law 
unless expressly excepted therefrom . . . .... 

Employees: : 

Allowances in kind—subject to act Mar. 5, 
1928, requiring value of such allowances 
to be determined and considered as a part 


Classification—civilian positions of said 
Home subject to Classification Act of 
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SOLDIERS’ HOME, UNITED STATES— 


Continued. 

Inmates—hospitalized in S8t. Elizabeths 
Hospital—pension distribution—no author- 
ity for returning to Veterans’ Administra- 
tion any portion of pension or other funds 
to credit of pensioner inmate of said Hos- 
pital either during lifetime of inmate or 
upen tris death, such funds being for dis- 
position under act Feb. 2, 4909, and reguia- 
tions thereunder, except to extent other 
statutes are for application, such as in case 
of inmates committed by United States 
Soldiers’ Home, as to which disposition is 
set forth in 15 Comp. Gen. 61; id. 498 


STAMPS: 


Postage: 

Commemorative—expenses of first day 
sale—moneys appropriated for fiscal year 
1937 by act June 23, 1936, for manufac- 
ture and distribution of stamps and 
stamped paper may not be used for 
expenses of postal officials detailed to 
post offices to supervise first day sale of 
commemorative postage stamps, the lan- 
guage of said act being no broader than 
that of prior acts concerning which it had 
been held long previous to passage of the 
1937 act, that such charges might be 
made only to include June 30, 1936, in 
absence of specific statutory authority --. 

Purchase procedure in foreign countries— 
no objection to vouchers drawn payable 
to officers and employees in reimburse- 
ment of expenditures for postage stamps, 
etc., for use on official business of Naval 
Attaché offices if made by proper ad- 
ministrative officer where payment to 
seller direct would be on unsupported 
vouchers because of refusa] to furnish 


Return—appropriation for Social Security 
Board made by Deficiency Appropria- 
tion Act of June 22, 1936, available for 
payment of return postage for’ 
necessary from employers and employees 
for efficient making of contemplated 
benefit payments under act, Aug. 14, 
1935, provided postage be affixed so as to 
be available for no other use than return 


Page | STATES—Continued. 
Federal aid—Continued. 
taining veterans’ wives and widows 
because of moneys collected from in- 
mates for support of the homes, if col- 
lected from sources other than pensions. 
Projects. See Projects. 
Social security: 

Adjustments in Federal payments to 
States because of prior excess or short 
Payments, required by sec. 3(b) (2) of 
Social Security Act, Aug. 14, 1935, are 
not intended to cover amounts to be 
paid to Federal Government under 
sec. 2(a) (7) representing one-half of net 
amounts collected by a State from estate 
of any recipient of State old-age assist- 
ance and such amounts are to be 
accounted for separately, but, if they 
are not paid over by the State, they 
may be properly deducted from next 
Federal payment with corresponding 
transfer to proper appropriation if 


necessary 
Expenditure limitations—grants to a 
State or Territory under Social Secur- 
ity Act, 49 Stat. 620, become funds of 
particular State or Territory, and, 
except for compliance with conditions 
under which grants are made, any 
expenditure for the purpose for which 
granted is subject to laws and regula- 
tions applicable to local funds rather 
than Federal laws applicable to ex- 
penditures by Federal agencies 
Suppression of race horse ‘“‘doping’’—no 
objection to Treasury Department co- 
operating with States for said purpose, if 
State contributions are handled as trust 
funds but State funds made available in 
this connection may not be credited to 
regular appropriation for use in obtain- 
ing additional equipment or personnel 
in absence of specific legislation........_. 
Vocational education—payments to.States, 
etc:,' for vocational education ‘authorized 
under act, June 8, 1936, only on condi- 
tion, and to extent, Federal funds are 
matched by State or local funds on basis 
stipulated in-act, but State need not 
match 50 percent of its minimum or en- 
tire potential Federal allotment to be 
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STANDARDIZED GOVERNMENT 
TRAVEL REGULATIONS: Licenses. See Licenses, States. 
See Regulations. Motor Transportation Acts—drayage of 


STATES: Federal supplies—specifications may not 
Federal aid: restrict competition to bidders quoting 


Homes for veterans—Act of Jan. 27, 1920, 
requires’ deduction ‘from * Federal-aid 
Payments of one-half of any sum re- 
tained by home from pensions received 
by inmates, except those inmates on 
whose behalf no Federal aid is given, 
regardless of whether veterans’ wives or 
widows are admitted and maintained in 
said homes, but no deduction is required 
in cace of homes admitting and main- 


rates prescribed in accordance with such 
Officers. See Officers and employees, State, 
Price-fixing laws: 

Government purchases: 

Contract for purehase of milk, etc., for a 
Veterans’ Administration Facility 
may not be canceled because prices 
therein charged are less than those 
fixed by State Milk Control Board... 
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STATES—Contihued. 
Price-fixing laws—C ontinued. 
Government purchases—Continued. 

No objection to cancellation of contract 
for furnishing milk and cream because 
of noncompliance with State milk con- 
trol statute where award was not made 
on basis of bona fide competition. 
Appropriated funds may not be used 
for payments under awards made after 
Oct. 31, 1936, upon invitations for bids 
containing restrictive requirements of 
showing compliance with State price- 
fixing laws until there has been final 
judicial determination that such State 
statutes are applicable to Government 






Social Security—collections—term “‘estate’’ 
as used in sec. 2(a) (7) of Social Security 
Act, Aug. 14, 1935, requiring prompt pay- 
ment to United States of one-half of net 
amount collected “from the estate of any 
recipient of old-age assistance’ under a 
State plan, means estate of living recipient 
as well as one since deceased .__...........-. 

Taxes See Tares. 


STATUTES: 


See Legislation. 


STATUTES OF LIMITATIONS: 


Transporta‘ion settlements—set-off of excess 
charges—amounts representing transport a- 
tion charges on Government shipments of 
bituminous coal, in carloads, from mines 
in Ill. to destinations in Mo. in excess of 
reasonable rates prescribed in Jlinois Coal 
Traffic Bureau v. Arkansas Valley I. Ry. 
Co., 161 1. C. C. 337, properly may be set off 
by General Accounting Office against 
amounts otherwise due carrier notwith- 
standing the Government was not a party 
to petition effecting revision in rates, or 
that period within which complaint might 
be filed with Interstate Commerce Com- 
mission had expired, statutes of limitations 
in absence of statutory provision other- 
wise, not running against Federal Govern- 


See, also, related subject. Claims, stale. 


STATUTORY CONSTRUCTION: 


Appropriations: 

General authority specifically qualified— 
passenger-carrying vehicle purchases, 
etce.—specific authority required before 
appropriations may be used for purchase, 
etc., of passenger-carrying vehicles need 
not be contained in appropriation act but 
may appear elsewhere if clearly appli- 
cable toappropriation sought to be charg- 
ed provided-appropriation .is made in 
general terms, but if there is detailed 
particular purposes for which it may be 
used, otherwise prohibited by law, omis- 
sion of passenger-carrying vehicle au- 
thorization would preclude use of appro- 
priation for that purpose.............- 
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Appropriations—Continued. 

Moneys appropriated from tribal funds of 
Klamath Indians by Interior Depart- 
ment Appropriation Act of June 22, 1936, 
having been made specifically available 
“for loans’’ to cover burial expenses, 
there is no legal basis for reading into the 
statute the more liberal provisions of a 
tribal resolution presented to a sub-com- 
mittee of Senate Appropriations Com- 
mittee proposing gifts instead of loans in 
case of indigent members_-_...........- 

No statute or amendment thereto is given 
retroactive effect unless required by express 
terms or necessary implication. ____. Aid 

Opinions of individual members of Congress, 
expressed in debate, not for consideration 
in construing a statute, nor is it permissible 
to refer to committee reports, etc., preced- 
ing enactment of a statute to change plain 

implication of its words or to construe a 

statute contrary to its plain terms-....--- 


Specific ». general limitations—general pro- 


visions in Department of Agriculture ap- 
propriation act for fiscal year 1936 for 
“Forest research” in accordance with pro- 
visions of certain sections of act of May 22, 
1928, which latter provisions limit con- 
struction cost of a building to $2,500, are not 
for application to construction of buildings 
under heading. ‘Forest. Service, ‘Salaries 
and Expenses”’, the limitation for which is 
specifically stated as $5,000__-._.......- y 


STREET CAR PASSES: 


See Traveling erpenses, fares, car. 
SUBSISTENCE: 


Disease carriers—Federal study—appropria- 


tion availability—expenses of transporta- 
tion of patients and their lodging and sub- 
sistence while required for disease study 
under authority of Social Security Act, in- 
cluding expenses of attendants when neces- 
sary, may be paid from appropriation for 
‘Diseases and Sanitation Investigations’’, 

49 Stat. 1841, and Marine Hospital at which 
hospitalized may be reimbursed for all ex- 
penses so incurred, but Government trans- 
portation and meal requests should be 
filled out and signed by proper official be- 
fore delivery to patients.............-....- 


Headquarters: 


Homes of members of committee appointed 
under authority of act of Apr. 13, 1936, 
to study and investigate rules for meas- 
urement of vessels using Panama Canal, 
may not be regarded as their headquar- 
ters for travel and subsistence expense 


Per diems—headquarters other than as 
designated—employee detached from 
temporary appointment in Washington 
Office of National Park Service—the de- 
partmental service—and appointed fol- 
lowing day to work of said office in field 
service, who performed no duty at Wash- 
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SUBSISTENCE—C ontinued. 
Headquarters—C ontinued. 


ington before departure for field duty, all 
duties having been performed in and 
around a designated field station, is not 
entitled to traveling expenses to desig- 
nated field station, or to per diem while 
on duty there, the circumstances being 
such as to render ineffective administra- 
tive designation of Washington as head- 
quarters, and matter of appointment at 
same or different salary rate is not ma- 
terial. 15 Comp. Gen. 624, distinguished. 

Unusual duties—Internal Revenue investi- 
gator required to perform twenty-four 
hour daily duty on special assignment 
at headquarters may not be allowed per 
diem in lieu of subsistence to cover meals 
necessarily taken at place of assignment, 
nor may he be reimbused for actual ex- 
pense of such meals, there not having 
been incurred expenses other than those 
which would have been incurred in per- 
formance of usual duties 


In kind: 


Compensation deductions—for meals fur- 
nished supervisory personnel engaged on 
Emergency Conservation Work pro- 
gram for Hawaii under control of Depart- 
ment of Interior, may be credited to 
Emergency Conservation funds allotted 
for said program 

Field parties: 

Secs. 207 and 208 of Economy Act, June 
30, 1932, requiring reimbursement for 
subsisteace expenses to employees on 
per diem basis, do not preclude furnish- 
ing of subsistence supplies and lodging 
in kind to employees in field parties 
not paid per diem or to those paid per 
diem provided proper deductions are 
made from per diem allowance in ac- 
cordance with sec. 47 (a) of Standard- 
ized Government Travel Regulations. 

Snow surveys—appropriation made by 
act, June 4, 1936, under heading “Bu- 
reau of Agricultural Engineering’’, 
available for purchase of subsistence 
supplies to be cached for emergency 
use by field parties in making snow 
surveys 

Meal tickets—disease carriers used in Fed- 
eral study—expenses of transportation 
of patients and their lodging and subsis- 
tence while required for disease study 
under authority of Social Security Act, 
including expenses of attendants when 
necessary, may be paid from appropria- 
tion for “‘Diseases and Sanitation In- 
vestigations’’, 49 Stat. 1841, and Marine 
Hospital at which hospitalized may be 
reimbursed for all expenses so incurred, 
but Government transportation and 
meal requests should be filled out and 
signed by proper official before delivery 
to patients 
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In kind—Continued. 

Project employees—employees paid the 
security wage may not be furnished sub- 
sistence without wage deduction there- 
for, nor may additional hours of work be 
substituted for said deduction 

Soldiers’ Home employees—subject to act 
Mar. 5, 1928, requiring value of such al- 
lowances to be determined and consid- 
ered as part of compensation 

Judges—statutory limitations—traveling ex- 
penses of judges reimbursable as to travel 

generally under sec. 259, act, Mar. 3, 1911, 

“upon the written certificate of the justice 

or judge”’, and specifically as to attending 

annual conference of judges under act, 

Sept. 14, 1932, ‘‘upon the written certificate 

of the judge * * * approved by the 

Chief Justice’, are subject to provisions of 

Economy Act, June 30, 1932, fixing maxi- 

mum per diem for subsistence, the auto- 

mobile mileage rate act of Feb. 14, 1931, as 
amended by sec. 9, act, Mar. 3, 1933, and 
sec. 10 of latter act limiting transportation 
cost to lowest first-class rate by trans- 
portation facility used 

Lodgings—field parties—secs. 207 and 208 of 

Economy Act, June 30, 1932, requiring re- 

imbursement for subsistence expenses to 

employees on per diem basis, do not pre- 
clude furnishing of subsistence supplies 
and lodging in kind to employees in field 
parties not paid per diem or to those paid 
per diem provided proper deductions are 
made from per diem allowance in accord- 
ance with sec. 47 (a) of Standardized Gov- 
ernment Travel Regulations 

Northwest Territory Celebration Commis- 
sion created by Pub. Res. of Aug. 2, 1935, is 
an “independent commission * * * of 
the Government”’ within meaning of the 

subsistence act, June 3, 1926 

Per diems: 

Headquarters. See Subsistence, headguar- 
ters, per diems. 

Lodging or subsistence furnished free— 
deductions and voucher jurat changes— 
officers and employees traveling on per 
diem basis not required to make de- 
duction for meals or lodging furnished 
without charge unless furnished by 
Government agency, and that portion of 
jurat on travel form to effect that no 
meals or lodging were furnished by mem- 
ber of his family or by another Govern- 
ment employee or such employee’s fam- 
ily, may be deleted in such cases where 
inconsistent with the facts. 

Northwest Territory Celebration Com- 
mission—per diem allowances in lieu of 
subsistence may be prescribed within 
conditions authorized by subsistence 
expense act, June 3, 1926, and Stand- 
ardized Government Travel Regulations 
issued thereunder, in connection with 
travel of such personnel.....cececscoseee 
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Per diems—Continued. 


Page | SUBSISTENCE—Continued. 
Purchases—snow survey field parties—ap- 


Statutory limitations—applicability to 
Federal judges—traveling expenses of 
judges reimbursable as to travel gener- 
aly under sec. 259, act, Mar. 3, 1911, 
“upon the written certificate of the justice 
or judge’’, and specifically as to attend- 
ing annual conference of judges under 
act, Sept. 14, 1932, “upon the written 
certificate of the judge * * * ap- 
proved by the Chief Justice’, are subject 
to provisions of Economy Act, June 30, 
1932, fixing maximum per diem for sub- 
sistence, the automobile mileage rate act 
of Feb. 14, 1931, as amended by sec. 9, 
act Mar. 3, 1933, and sec. 10 of latter act 
limiting transportation cost to lowest 
first-class rate by transportation facility 
sa asthe ce desis ncis 

Temporary duty during leave of absence— 
employee on leave of absence under act, 
Mar. 14, 1936, who, while on leave, per- 
forms temporary duty en route to his 
regular duty station, is entitled to per 
diem for period of temporary duty but 
not to transportation from place of tem- 
porary duty to official station._____..__. 

Trailers: 

Attaching of privately-owned trailers to 
Government-owned automobiles to 
provide accommodations to itinerant 
Government employees on official 
business, is mainly matter of adminis- 
trative responsibility, but payments of 
per diem would not be authorized 
while employee occupies such accom- 
modations 

Deductions for use as quarters—em- 
ployee traveling on official business 
using Government-owned automobile 
and trailer, although entitled to per 
diem is subject to deduction of not less 
than one-fifth of the per diem for lodg- 
ings so furnished by the Government. 

Per diem may not be paid Government 
employee occupying privately-owned 
trailer while traveling on official busi- 
ness, whether trailer be attached to 
privately-owned or Government- 
owned car, in the absence of specific 
provision of law or regulation approved 
by the President, particularly where 
employee is accompanied by his fam- 
ily, but for travel prior to Jan. 1, 1937, 
where trailer travel was not author- 
ized in advance, per diem payment 
will be allowed on basis of adminis- 
trative reduction of originally author- 
ized per diem commensurate with use 
of trailer 

Ruling in 16 Comp. Gen. 473 that per 
diem allowances are not authorized 
for travel performed in privately- 
owned trailers attached to Govern- 
ment-owned cars not applicable to 
travel-performed prior to Jan. 1, 1937_. 


propriation made by act of June 4, 1936, 
under heading “Bureau of Agricultural 
Engineering’, available for purchase of 
subsistence supplies to be cached for emer- 
gency use by field parties in making snow 
RED cea bE. Cassa as 


Temporary duty—expense of travel from 


place of abode—whether travel of em- 
ployees of Interstate Commerce Commis- 
sion between place of abode and airports 
at which engaged in performance of tem- 
porary duty is, because of distance in- 
volved, expense incident to subsistence or 
transportation is for determination upon 
facts in each case, but such travel is con- 
sidered incidental to subsistence where 
regular airport employees who live in 
nearest city usually provide for their own 
transportation 


Travel status—St. Paul and Minneapolis— 


travel between said cities does not estab- 
lish a travel status entitling Army officer 
on duty in connection with National Guard 
to per diem in lieu of subsistence for frac- 
tional parts of days involved_............- 


See, also, related subjects, Traveling erpenses; 


etc 


SUBSISTENCE ALLOWANCE: 
Navy: 


Commissioned warrant officers—where 
not issued certificate of creditable record 
but in receipt of warrant officer’s pay 
because of saving clause in act, Feb. 16, 
1929, entitled only to subsistence allow- 
ance of warrant officer, that of first 


Enlisted men—if in receipt of said allow- 
ance at time of transfer to hospital for 
treatment from shore station within 
same naval district, entitled to allowance 
continuance benefits of act, June 20, 1936, 
while absent from permanent station 
unless said station is changed by specific 
orders or by limitation, but if transferred 
from shore station in different naval dis- 
trict not entitled to benefits of said act_. 


SUNDAYS AND HOLIDAYs: 
Compensatory time— District of Columbia 


police and fire departments—not, in ab- 
sence of special legislation, entitled to time 
off with pay on Saturday half-holidays or 
other legal holidays, or on days in lieu 
thereof, in addition to 26 days’ annual 
leave granted by act, Mar. 14, 1936 


Forty-hour week. See Forty-hour week. 
Holidays: 


Compensation: 

Employees in District of Celumbia—all 
employees in District of Columbia, 
regardless of basis of employment, 
and including those employed by the 
day and paid only when actually 
employed, are entitled to pay for Dec. 
26, 1936, a legal holiday in District of 
Columbia 
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SUNDAYS AND HOLIDAYS—Contd. Page | SUNDAYS AND HOLIDAYS—Contd. Page 
Holidays—Continued. services performed on Sundays and holi- 
Compensation—Continued. days within regular tour of duty for which 
Per diem employees: allowed compensatory time off, it being 


Appointment as under clerk, CAF-1, 
in temporary position with Social 
Security Board on “when actually 
employed”’ and per diem compensa- 
tion basis, does not constitute em- 
ployment as bona fide per diem em- 
ployee within meaning of pay for 
holidays acts of Jan. 6, 1885, Feb. 23, 
1887, and June 28, 1894, and such em- 
ployee is not entitled to pay for 
national holidays Dec. 25, Jan. 1, 
and Feb. 22, on which days no work 
was performed, but payment for 
Inauguration Day, Jan. 20, 1937, 
is authorized in view of provisions 
of Pub. Res. No. 18, Mar. 29, 1937... 

Government field service employees 
regularly paid by the day and not 
by the hour, when actually em- 
ployed, may be paid a full day’s 
compensation for Dec. 24, 1936, on 
which day the work day was short- 
ened by Executive order, if work is 
performed on that day from usual 
beginning time until hour specified. 

Gratuity pay and regular compensa- 
tion not authorized for per diem 
workers required to work Inaugura- 
Seth Te ROT iis tcien res emiaiesics 

Seasonal employees of Engineer De- 
partment, serving with survey par- 
ties, paid at hourly or daily rates of 
pay, may be considered as per diem 
employees and entitled to pay for 
National holidays when not working. 

Per hour employees—Joint Res., June 

20, 1936, having declared Dec. 26, 

1936, a legal holiday in Dist. of Col. 

for all purposes and having granted 

to all employees, Federal and Dist. of 

Col., in the Dist. of Col. pay for such 

holiday, per hour workers in clerical- 

mechanical service in Bureau of En- 
graving and Printing may be paid for 


“When actually employed” employees— 
Executive order excusing field service 
employees from duty entire day on 
Dec. 26, 1936, and District of Columbia 
and field service employees on Jan. 2, 
1937, does not authorize payment of 
compensation to employees appointed 
and paid on “when actually employed”’ 
basis who perform no work on those 


within administrative discretion to adjust 
working hours of individual inspectors to 
include duty on Sundays and holidays--.- 
Leaves of absence: 
Annual: 
Advances: 

Excess leave deductions on separation 

from service: 

Amount to be deducted because of 
unearned or excess annual leave, 
is for computing upon same basis 
as used in connection with leave 

*without pay which has been 
authorized in advance. Saturday 
should be computed as full day’s 
absence, not four hours, and deduc- 
tions should be made for Sundays 
and holidays falling within period 
of leave, but not for Sundays and 
holidays occurring between expira- 
tion of leave granted and day of 
reporting for duty if employee 
returns to duty on first succeeding 
work day. 16 Comp. Gen. 487, 
amplified 

Sundays and holidays falling within 
period not covered by earned leave 
are to be considered in computing 
amounts to be collected from 
employees separated from service 
before having earned leave pre- 
viously advanced. 

Phrase “exclusive of Sundays and 
holidays” appearing in annual leave 
act of Mar. 14, 1936, does not grant 
additional days of leave with pay, 
but simply excludes from computa- 
tion of twenty-six days’ leave those 
Sundays and holidays within a 
period of absence on annual leave, 
on which, pursuant to other statutes, 
the particular class of personnel 
would be authorized to be excused 
from duty without loss of pay 

Permanent employees—not chargeable 
with Sundays and holidays interven- 
ing in period of leave of absence 

Saturdays: 

Permanent employees—such employ- 
ees not chargeable with full day for 
leave of absence on Saturday 

Temporary employees—such employ- 
ees paid on annual basis for every 
day in the year, absent with leave all 
of a Saturday are chargeable with 


Saturdays—compensatory time—charmen one day’s annual leave, but no 
and charwomen of Custodial Service charge is required for Sunday where 
transferred to Postal Service by Exec- return to duty is at opening hour of 
utive Order 6166, not entitled to benefits business on Monday-.........--.--- 
of shorter work day on Saturday with Temporary employees—chargeable with 

Sundays and holidays intervening in 

Inclusion in tour of duty—customs inspector periods of leave of absence, where paid 

not entitled to overtime compensation on annual basis for every day in the 
under act of Feb. 13, 191], as amended, for 





1220 


SUNDAYS AND HOLIDAYS—Contd. 
Leaves of absence—Continued. 


INDEX DIGEST 


Page | SUNDAYS AND HOLIDAYS—Contd. Page 
Leaves of absence—Continued. 


Annual, sick, or without pay—Coast and 
Geodetic Survey seamen—in granting of 
leaves to seamen on board vessels of 
Coast and Geodetic Survey, required to 
be present for duty at all times, including 
Sundays and holidays, except when 
given liberty or otherwise relieved from 
duty, Sunday should be regarded as any 


holiday without obtaining appropriate 
prior authorization, after authorized 
leave of absence for period immediately 
prior thereto, is not entitled to compen- 
sation for any of these days, notwith- 
standing he returned to duty at regular 
hour of commencing duty on first duty 
day thereafter 


SURETIES: 
See Bonds. 
TAXES: 
District of Columbia—gasoline—claims for 


other day of the week and pay deduc- 
tion made for any unauthorized absence 
on that day whether falling between 
duty or leave of absence—annual, sick, 


without pay or compulsory furlough— 
ending on Saturday and leave without 
pay, compulsory furlough or return to 
duty on Monday 

Computation—holidays by Executive 
order—leaves of absence, with or without 
pay, granted Government field service 
employees on Thursday, Dec. 24, 1936, 
when work day was shortened by Exec- 
utive order, are for computation under 
rules applicable to short day on Saturday 

Other than yearly or monthly employ- 
ees—holidays by Executive order—the 
order excusing field service employees 
from duty the entire day on Dec. 26, 1936, 
and District of Columbia and field 
service employees on Jan. 2, 1937, does 
not operate to place these Saturdays in 
any different status than any other 
Saturday of the year with respect to 
granting leave of absence, with or 
without pay, to these employees not paid 
by the year or month 

Sick: 
Advances: 

Excess leave deductions on separation 
from service: 

Amount to be deducted because of 
unearned or excess sick leave, is for 
computing upon same basis as used 
in connection with leave without 
pay which has been authorized in 
advance. Saturday should be 
computed as a full day’s absence, 
not four hours, and deduction 
should be made for Sundays and 
holidays falling within a period of 
leave, but not for Sundays and holi- 
days occurring between expiration 
of leave granted and day of report- 
ing for duty if employee returns to 
duty on first succeeding work day. 
16 Comp. Gen. 487, amplified ._.. 

Sundays and holidays falling within 
period not covered by earned leave 
are to be considered in computing 
amounts to be collected from em- 
Ployees separated from service 
before having earned leave pre- 
viously advanced 

Without pay—compensation deductions— 
employee who absents himself for a pe- 
riod including Saturday, Sunday, and a 


refunds of gasoline taxes paid on sales 
erroneously reported as made within Dis- 
trict of Columbia are for adjustment by 
appropriation request to Congress, and not 
by allowing deductions from subsequent 
gasoline tax returns 


Federal: 


Bidders’ deletions—effect on contract 
awards—qualification or deletion of a 
specification provision to effect that 
prices bid should include any Federal tax 
applicable to supplies involved, subject 
to adjusiment in case of legislative 
change in said tax, does not require rejec- 
tion of bids and award to other than low- 
est bidder. 

Contract price deductions—question 
whether deductions in connection with 
Government contracts in which Federal 
tax has been included are properly made 
on basis of contract price when said price 
includes transportation charges on arti- 
cles involved, is not for General Account- 
ing Office, but is for adjustment by Com- 
missioner of Internal Revenue 

Excise: 

Bid evaluation—where bids are sub- 
mitted by two manufacturers in con- 
nection with purchase of an auto- 
mobile, one including, other excluding, 
-Federal excise tax, but both stating 
exact amount of tax involved, bid 
evaluation taking said tax into con- 
sideration is authorized, there being 
no negotiation necessary with bidders 
to determine tax amount and con- 
sequently no basis for complaint. 15 
Comp. Gen. 1030 distinguished -.,.-.- 

Exemption certificates: 

Decision in 16 Comp. Gen. 583, with 
reference to issuance of Federal 
excise tax exemption certificates to 
dealers or manufacturers furnishing 
Government supplies, had reference 
to bids indicating inclusion or exclu- 
sion of said tax and is not for applica- 
tion to contracts awarded on bids 
submitted without reference to ex- 
clusion or inclusion of said tax, and 
no exemption certificates may be 
issued to a contractor for purpose of 
obtaining exemptions from or refund 
of tax in such cases................-. 
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Head—Continued. 
Refunds—Continued. 
Should not be made to transportation 


were “Exceptions—None” as to 
price, there is no authority for issu- 
ance to contractor of tax exemption 
certificates, the bid refund or exemp- 
tion omission constituting a unilat- 
eral mistake or “‘oversight’’ not such 


companies in cases where Depart- 
ment of Labor Form 514, Head Tax 
Refund Certificate, has been issued 
to aliens in transit and temporary 
visitors, except upon presentation of 
form properly executed.............. 


for which relief may be granted.... 1054 
Gen. Reg. 86—Revised 
Procedure in contracts involving dealers 


Where Department of Labor Form 514, 
Head Tax Refund Certificate, has 
been lost by slien to whom issued, 


only and both dealers and manufac- 


Where trucks of one manufacturer are 
used as component parts in manufac- 
ture of truck shovels by Government 
contractor, his alleged failure—not 
brought to attention until after award— 
to include in his bid price Federal ex- 
cise tax applicable to the trucks does 
not justify furnishing of a tax exemp- 
tion certificate. 


Head: 


Refunds: 

Amounts refunded as head tax to 
aliens by transportation company on 
departure from United States may 
not be paid to another transporta- 
tion company making claim on basis 
of having paid tax upon aliens’ 
arrival in United States, particularly 
where aliens departed to Canada_..- 

Department of Labor Form 514, Head 
Tax Refund Certificate, being for 
issuance only in cases of aliens in 
transit and temporary visitors to 
United States, need not be furnished 
in connection with refunds of head 
tax in other classes of cases 

Payment may be made to transporta- 
tion company in amount of head tax 
acknowledged by alien to have been 
refunded to him on departure from 
United States, where refund is made 
by same transportation line on which 
alien arrived, notwithstanding there 
is no statement on Department of 
Labor Form 514, Head Tax Refund 
Certificate, as to transportation com- 
pany from which refund was 


Receipt from alien required in support 
of every refund made to transporta- 
tion company on Department of 
Labor Form 514, Head Tax Refund 
Certificate. 


Receipt from ajien required in support 
of every refund made to transporta- 
tion company on Department of 
Labor Form 514, Head Tax Refund 
Certificate, regardless whether such 
company paid head tax in first 


claims for refund of said tax should 
be made by said alien direct to immi- 
gration authorities at port of entry.. 

Where Department of Labor Form 514, 
Head Tax Refund Certificate, has 
been lost by alien to whom issued, 
claims for refunds of said tax should 
be made by alien direct to immigra- 
tion authorities at port of entry, and 
no payments should be made to 
transportation companies in cases of 
transits and temporary visitors 
except upon presentation of such 
form properly executed 

Where refund is made by transporta- 
tion company on Department of 
Labor Form 514, Head Tax Refund 
Certificate, and it is impracticable 
to secure alien’s receipt in space 
provided therefor, canceled check or 
draft by which refund is made is 
acceptable evidence of receipt of 
refund by alien 

Where transportation company has in 
fact paid head tax required by statute 
without requiring alien to advance 
amount thereof, a statement from 
alien to that effect should be fur- 
nished in support of refund to trans- 
portation company 


Processing: 
Contracts: 


Failure of contractor processor to pay 
processing tax either prior or subse- 
quent to decision by Supreme Court 
of United States in case of United 
States v. William M. Butler, justifies 
withholding of amounts equivalent 
to processing taxes included in pay- 
ments made to contractor at unad- 
justed contract prices, where con- 
tracts contained provision that 
prices bid include Federal tax hereto- 
fore imposed by Congress applicable 
to material involved, with further 
provision for price adjustment for 
any tax, etc., subsequently imposed 
or changed by Congress, the pay- 
ment of the price as made having 
included the tax and resulting in an 
overpayment to that extent, not- 
withstanding tax change was by 
court decision rather than by statute. 
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Process ing—C ontinued. 
Contracts—C ontinued. 

Where under specifications containing 
provision that prices bid include any 
Federal tax heretofore imposed 
applicable to the material involved, 
a bid bearing a qualifying rider that 
prices were subject to no adjust- 
ment because of such tax is accepted, 
the contractor is entitled to payment 
at full contract price, notwithstand- 
ing it was a processor and paid no 
processing taxes during period 


Set-off. See Set-off, tares. 
Social Security: 
Change order tax inclusion payments: 

Amounts representing Social Security 
tax directly chargeable to change 
orders issued under contract need 
not be withheld until tax is actually 
paid by contractor but may be paid 
along with other contract payments 
upon satisfactory showing as to cor- 
rectness of amount._....._...- Ei sane 

Under a contract providing for an 
“equitable adjustment” in connec- 
tion with change orders involving 
increases or decreases in labor, time, 
material, etc., there may be added to 
amounts payable, due to such 
changes, a sum equal to exact 
amount of taxes directly chargeable 
to change orders, with corresponding 
decreases for taxes saved where re- 
ductions are effected by change 
orders, in those contracts entered 
into subsequent to enactment of said 
tax laws, but amount added as taxes 
may not be treated as an item of 
“cost” on which are computed by 
percentage amounts to be allowed as 
“overhead” and “‘profit’”’........... 

Contract price adjustments: 

Contractor may not be reimbursed 
under original contracts for Social 
Security taxes made applicable after 
execution of contract_...........---. 

No authority for coal contract price 
adjustments to include so-called 
social security taxes, notwithstand- 
ing contract provision for adjust- 
ment to extent of subsequent sales 
tax, processing tax, adjustment 
charge, or other tax or charge changes 
made by Congress “directly upon 
production, manufacture or sale of 
supplies covered by this contract’’, 
social security taxes being excise 
taxes on contractor ‘“‘with respect to 
having individuals in his employ” 
and not taxes on coal, its produc- 
tion or sale, and contract having 

been entered into subsequent to en- 
actment of tax-imposing statute... 
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TAXES—Continued. 
State: 


Gasoline: 
Federal gasoline purchases in Alabama 
are tax free only if made from dealers 
who pay State gasoline storage tax, 
and not if made from those who pur- 
chase gasoline sold by them from others 
who have paid said tax-.............. 
Refund procedure: 

Checks issued by State in favor of 
United States representing State 
gasoline tax refunds in connection 
with sales in which deduction of 
amount of tax was made by the Gov- 
ernment prior to payment of vendor, 
should be endorsed as drawn, pro- 
ceeds deposited in special deposit 
account of accountable officer con- 
cerned, and refund made to vendor 
from said account.................-- 

Where State refuses to refund State 
tax on gasoline direct to vendors in 
cases of sales to United States from 
which deductions for said tax have 
been made before payment, future 
procedure should be payment on 
basis of tax inclusion, claim for re- 
fund to be made upon State by 
United States on form prescribed by 
General Regulations 86............- 

Milk production and sales—may not be 
imposed on Bureau of Dairy Industry, 
Agriculture Department, in connection 
with dairy herd maintained tor public 

Sales—change order tax inclusion pay- 
ments—contractor required to purchase 
materials and articles for use on work 
covered by change orders, who, because 
of a sales tax, pays a higher price by 
reason of inclusion of said tax in purchase 
price, may include whole purchase price 
as item of cost upon a proper showing 
but not because replenishment of tax 
free stock used in connection with change 
order requires payment of higher pur- 
chase price 


TELEGRAMS: 


Evidence—originals—neither destruction by 
telegraph company of its file of messages 
after expiration of one year, nor expiration 
of a year before exception taken by General 
Accounting Office to payment for telegraph 
services, constitutes any legal justification 
for disbursing officer to make payment 
without originals of outgoing messages in- 
volved, or for company officials’ failure to 
submit said originals with bill 


TELEPHONES: 


Private residences—State Department— 
payment of rental on telephone installed in 
private apartment of American minister, 
or in small room equipped as emergency 
office in said private apartment in Amer- 

ican Legation residence building is pro- 

hibited by act of Aug. 23, 1012............ 
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TELEPHONES—C ontinued. 

Service—blanket and “inventory method” 
contracts—blanket telephone contracts 
covering only rates at which service is to 
be rendered with no provision for quantity 
and no supplemental agreements covering 
changes in service, and “inventory meth- 
od” contracts—those in which charges for 
the month are based on service as of a 
particular date without regard to prior 
terminations or subsequent additions—are 
unauthorized 

TENNESSEE VALLEY AUTHORITY: 

Accounts—pay roll evidence required 

Claims payments—made from appropriated 
moneys under administrative direction of 
Tennessee Valley Authority, including 
payments on claims for amounts due de- 
ceased or incompetent employees, are sub- 
ject to audit by General Accounting Office 
and should be supported by evidence 
necessary to show their correctness and 


Employees—allowances in kind—Tennessee 
Valley Authority not exempted from pro- 
visions of act, Mar. 5, 1928, requiring rea- 
sonable value of quarters, subsistence, etc., 
furnished employees ‘“‘shal!l be determined 
and considered as a part of the compensa- 
tion in fixing the salary rate of such civil- 
ians’”’, and such determination should be 
in advance, based upon reasonable value 
of allowances furnished, and, if practicable, 
fixed on same basis as salary of employee 
concerned 

TIME: 
Compensatory. See Sundays and holidays, 
holidays, Saturdays. 
TOLLS: 
See Bridges. 
TRAILERS: 
See Vehicles. 
TRANSFERS: 

See Appropriations; Compensation, promo- 
tion; Officers and employees; Traveling ez- 
penses. 

TRANSPORTATION: 

Air travel—salary savings—salary equiva- 
lent of time saved by officers and em- 
ployees traveling to temporary duty sta- 
tions by air may be applied to excess cost 
of such travel only where earlier arrival at 
temporary duty station results in earlier 
return to actual duty at permanent sta- 
tion, and amount for application may not 
exceed amount of salary represented by 
additional duty time at permanent station 
by reason of earlier return. .......-- Seite 

Automobiles: 

Change of station: 

Payment for transportation of em- 
ployee’s automobile unauthorized, 
notwithstanding shipment on Gov- 
ernment bill of lading, where carrier is 
put on notice as to ownership 

Statutory prohibition against transpor- 
tation of automobiles of Government 
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Automobiles—Continued. 

Change of station—C ontinued. 

employees is as to inclusion as a part 

of personal effects when the inclusion 

would increase expense to the Govern- 
ment and not as to use for transporta- 
tion of employee not for the primary 
purpose of effecting transportation of 
the automobile on change of station... 
Where by comparison with cost to the 

Government of transportation of an 

employee on change of station by com- 

mon carrier or by privately owned 
automobile it is found former mode is 

less expensive and results also in a 

saving of business days, and em- 

ployee’s explanation for travel by pri- 
vately owned automobile is official 
need therefor after arrival at new sta- 
tion, payment of mileage for use of the 
car in effecting the change of station is 
not authorized 
Deliveries: 
Short of destination: 

Liability for loss: 

Where cotton duck canvas was shipped 
from one Federal penitentiary to an- 
other on shippirg order specifying 
delivery to penitentiary to which 
consigned, delivery to carrier for 
transportation, the expense of which 
was chargeable to “Prison Indus- 
tries’, was not delivery to consignee, 
and Federal Prison Industries, Inc., 
must bear loss occasioned through 
destruction by fire of shipment after 
being unloaded on a dock short of 
destination because of a ferry strike. 

Where, due to ferry strike, a shipment 
consigned from one Federal peni- 
tentiary to another was unloaded 
from initial carrier’s vessel on dock 
of terminal company, not terminus 
of carrier’s line and not normally 
furnished for general cargo purposes 
to either initial or connecting carrier 
involved, there is no basis, in view 
of bill of lading delivery exceptions, 
for holding initial or connecting car- 
rier liable for loss by fire while on 
dock, but terminal company, as 
warehouseman, is liable for said loss 
in absence of evidence establishing 
exercise of due care and diligence... 

Dependents: 

Army personnel—right to payment for 
cost of transportation from last duty 
station to home upon retirement under 
provisions of sec. 3, act of June 24, 1935, 
is no greater than that incident to own 
travel, and payment of such cost not 
authorized where travel was not com- 
menced by dependents within one year 
from date of retirement 

Children attending public schools—in 
absence of specific statutory authority, 
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Dependents—Continued. 

Government-owned equipment may not 
be used for transportation of children of 
National Park Service employees to 
public schools, notwithstanding school 
facilities are not available within na- 
tional park area and furnishing of such 
transportation would require no addi- 
tional or special equipment. 

Navy enlisted men—temporary duty later 
considered permanent—not entitled to 
for travel performed under orders to new 
station for “temporary duty”, notwith- 
standing duty continues for period in 
excess of six months, and subsequent 
administrative determination that the 
duty is permanent 

Disease carriers—Federal study—appropria- 
tion availability—expenses of transporta- 
tion of patients and their lodging and 
Subsistence while required for disease 
study under authority of Social Security 
Act, including expenses of attendants 
when necessary, may be paid from appro- 
priation for “Diseases and Sanitation 
Investigations”, 49 Stat. 1841, and Marine 
Hospital at which hospitalized may be 
reimbursed for all expenses so incurred, 
but Government transportation and meal 
requests should be filled out and signed by 
proper official before delivery to patients. 

Fares. See Traveling erpenses, fares. 

Freight—charges. See Contracts, freight 
charges, 

Government supplies—State Motor Trans- 
portation Acts—specifications for drayage 
of Federal supplies may not restrict com- 
petition to bidders quoting rates prescribed 
in accordance with such acts 

Household effects—Army officers—promo- 
tion in rank after transportation accom- 
plished does not authorize increase in 
weight allowance to be shipped at public 
expense, notwithstanding promotion is 
effective prior to date on which change of 
station order is required to be obeyed and 
officer could have delayed shipment until 
a date subsequent to effective date, and 
date of acceptance of promotion 

Land-grant—deductions—pick-up and de- 
livery service charges—where cost of pick- 
up and delivery service is included, and 
not shown separately, in freight trans- 
portation rate involved, with allowance 
to consignor or consignee if said service is 
performed by them, the charge for trans- 
portation must be treated as an entirety 
where carrier performs the service and 
land-grant deduction made on basis of 
tariff rate including said services, but, 
where services are performed by the 
Government, and an allowance is made 
therefor, land-grant deduction should be 
made from through charge less the allow- 
ance....... Seuasesson Sacibtbnnbiliceedks wats A 
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Mails: 


Air—non-stops due to weather conditions— 
where mail is actually carried in con- 
tractor’s plane over entire schedule trip 
distance of connecting routes, but due to 
prohibitive weather conditions no stop 
is made at terminal connecting point, 
payment may be made for mileage ac- 
tually flown at stipulated contract rate 
“per airplane mile’, but there is for 
consideration by Postmaster General 
what deduction should be made for 
delay to mails or rendering of service 
“inferior to that stipulated in the con- 


Land-grant deductions—subsequently con- 
structed additional non-aided routes— 
fact that non-land-grant railroad with 
termini on land-grant route is con- 
structed not in lieu of original land-grant 
ronte, but in addition thereto, does not 
affect principle that land-grant rates 
constitute proper basis of payment for 
postal service rendered over additional 
route in lieu of service otherwise over 
original land-grant route, but for service 
over additional route, in excess of that 
which would be required over original 
route, to provide service along additional 
route, carrier entitled to non-land-grant 
rates for actual distance covered 

Ocean carriage—additional trips—provi- 
sion appearing in ocean mail contracts 
“that the Postmaster General may, in 
the case of emergency, permit the sub- 
stitution for a particular voyage of a 
vessel’, etc., relates specifically to 
emergencies incident to carrying of 
mails and not to emergency conditions 
in regard to an accumulation of cargo 
brought about by recent maritime 
strike, and although additional trips 
may be required of contractor for carry- 
ing of mails or for trade purposes under 
the involved contracts, nevertheless, 
the vessels so operated may not be of a 
class or at a rate not covered by the 


Place of abode to temporary duty station— 


whether incident to subsistence or trans- 
portation—whether travel of employees of 
Interstate Commerce Commission be- 
tween place of abode and airports at 
which engaged in performance of tem- 
porary duty is, because of distance in- 
volved, expense incident to subsistence or 
transportation is for determination upon 
facts in each case, but such travel is con- 
sidered incidental to subsistence where 
regular airport employees who live in 
nearest city usually provide for their own 
transportation 


Pick-up and delivery allowances—services 


performed by carrier, consignor, or con- 
signee—land-grant deductions—where cost 
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and not shown separately, in freight 
transportation rate involved, with allow- 
ance to consignor or consignee if said 
service is performed by them, the charge 
for transportation must be treated as an 
entirety where carrier performs the service 
and land-grant deduction made on basis 
of tariff rate including said services, but, 
where services are performed by the 
Government, and an allowance is made 
therefor, land-grant deduction should be 
made from through charge less the allow- 


Bituminous coal—set-off of excess charges— 
amounts representing transportation 
charges on Government shipments of 
bituminous coal, in carloads, from mines 
in Ill. to destinations in Mo. in excess 
of reasonable rates prescribed in Illinois 
Coal Traffic Bureau v. Arkansas Valley 
I. Ry. Co., 161 I. C. C. 337, properly may 
be set off by General Accounting Office 
against amounts otherwise due carrier 
notwithstanding the Government was 
not a party to petition effecting revision 
in rates, or that period within which 
complaint might be filed with Inter- 
state Commerce Commission had 
expired 

Carload—deductions for losses in transit— 
carrier not entitled to amount deducted 
as proportionate freight on weight of 
portion of household goods which it 
failed to deliver, notwithstanding trans- 
portation charge as applying on ship- 
ment was on basis of carload rate and 
minimum weight 

Commodity—household goods—commod- 
ity rates apply only on articles clearly 
within commodity description. House- 
hold goods shipped in lift vans are not 
subject to commodity rate prescribed for 
household goods “‘boxed, crated or bur- 


Lowest first-class: 

Payments to carriers for transportation 
furnished upon Government trans- 
portation requests restricted to lowest 
first-class fare for transportation fur- 
nished subsequent to Oct. 1, 1936, 
notwithstanding transportation re- 
quest is for higher priced accommo- 
dations 

Rule stated in 16 Comp. Gen. 221, that 
carrier would be paid only lowest 
first-class fare when transportation 
request calls for higher-priced accom- 
modations, rescinded 

Through: 

Fabrication at intermediate point— 
contracts for sheet metal culvert pipe 
for Forest Service may not be awarded 
on basis of fabrication from material 
at fabricating point with simultaneous 


Through—C ontinued. 

shipment of raw material from another 
point for replacement of material so 
used, where arrangement contemplates 
furnishing of a Government bill of 
lading, on a through rate basis, for 
shipment of raw material to place of 
fabrication, and finished culverts from 
place of fabrication to destination as 
though fabrication of raw material 
had been made en route 

Intermediate transit privileges—land- 
grant-aided railroad payments—where 
tariffs designate through rates from 
original shipping points to ultimate 
destinations with transit privileges at 
intermediate points at which United 
States acquires property, land-grant- 
aided carriers may not receive in 
excess of 50% of proportionate parts of 
rates or charges they would in effect 
collect from commercial shippers for 
transportation over land-grant-aided 
portions of their railroads beyond 
transit points 


Requests: 


Disease carriers used in Federal study— 
expenses of transportation of patients 
and their lodging and subsistence while 
required for disease study under author- 
ity of Social Security Act, including 
expenses of attendants when necessary, 
may be paid from appropriation for 
“Diseases and Sanitation Investiga- 
tions’, 49 Stat. 1841, and Marine Hos- 
pital at which hospitalized may be reim- 
bursed for all expenses so incurred, but 
Government transportation and meal 
requests should be filled out and signed 
by proper official before delivery to 
patients 

Excess cost liability—where evidence of 
excess cost of transportation furnished 
on Government transportation request 
is not available to disbursing officer 
making payment to carrier for transpor- 
tation involved, but such evidence is 
available to disbursing officer paying 
travel expense voucher of employee 
concerned, suspension of credit for 
excess cost is properly for making against 
disbursing officer paying travel ex- 
pense voucher 

Fiscal year appropriation chargeable: 
Steamship travel: 

Cost of steamship transportation fur- 
nished on transportation requests 
hereafter will be charged to appro- 
priation current at date vessel sails 
irrespective of when ticket was ac 
tually purchased. 9 Comp. Gen. 
458, modified 

Decision in 16 Comp. Gen. 858 re 
fiscal year appropriation chargeable 
has reference to date vessel regularly 
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Requests—Continued. 
Fiscal year appropriation chargeable— 
Continued. 

Steamship travel—Continued. 
scheduled for sailing and not changed 
date due to weather or other condi- 
tions, and to beginning of a continu- 
ous journey whether involving 
transfer en route to another vessel or 
other mode of conveyance, or pur- 
chase of round-trip ticket.......- 

Foreign travel—cost in excess of payment 
in foreign currency—use in foreign ports 
not mandatory either for travel between 
such ports on vessels of American regis- 
try or vessels of foreign registry having 
ports in the United States, or for travel 
on vessels of American registry between 

& foreign port and a port in the United 

States, where cost of transportation, if so 

obtained, would be in excess of cost of 

procurement by payment in foreign cur- 


Issuance to prospective employees—prac- 
tice of Alaska Road Commission of fur- 
nishing prospective employees with 
Government transportation requests to 
cover travel to first place of duty not au- 
thorized in absence of specific authority 
notwithstanding reimbursement is made 
out of first compensation due said em- 
ployees, and practical difficulties of find- 
ing workmen with funds sufficient to 
transport themselves_-_...............-- 

Switching charges—military impedimenta— 

charges applicable to troop passenger 

transportation under special agreement, 
published in War Department Military 

Circular 613, between carriers involved 

and War Department, not for application 

to baggage cars loaded only with military 
impedimenta, the freight transportation 
charges for which are payable in accord- 
ance with applicable freight tariffs in 
effect at the time 


Vessels: 


Fiscal year appropriation chargeable: 
Cost of steamship transportation fur- 
nished on transportation requests 
hereafter will be charged to appropria- 
tion current at date vessel sails irre- 
spective of when ticket was actually 
purchased. 9 Comp. Gen. 458, modi- 
Decision in 16 Comp. Gen. 858 re fiscal 
year appropriation chargeable has ref- 
erence to date vessel regularly sched- 
uled for sailing and not changed date 
due to weather or other conditions, 
and to beginning of a continuous jour- 
ney whether involving transfer en 
route to another vessel or other mode 
of conveyance, or purchase of round- 
Eh dadiionn todidckacsore 
Virgin Islands employees—leaves of ab- 
sence—legal residence and not actual pres- 
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ence in continental United States at time 
of appointment to Federal service deter- 
mines employee's right to free transporta- 
tion from post of duty to a port in conti- 
nental United States and return for leave- 
taking purposes within meaning of act, 
June 5, 1936 


See, also, related subjects, Mileage: Traveling 


erpenses, etc. 


TRAVEL ALLOWANCE: 
Navy—vessel en route to Alaska—Navy en- 


listed man accepted for enlistment in 
United States who extends enlistment at 
expiration of original enlistment while on 
vessel at a port in United States and later 
on same date en route to Alaska, is entitled 
to travel allowance only from port in 
United States to place of acceptance for 
enlistment 


TRAVELING EXPENSES: 
Air travel. See Transportation, 


Change of station. See Traveling erpenses, 
transfers. 


Conventions, associations, conferences, and 


congresses: 
Appropriation availability: 

Emergency relief funds—payment of 
commuted subsistence to a Resettle- 
ment Administration employee while 
in attendance at meetings convened 
for poultry production and improve- 
ment purposes unauthorized where 
neither specific authorization for at- 
tendance, nor evidence of authority 
of officer alleged to have given same is 
furnished, funds appropriated by 
Emergency Relief Appropriation Act, 
1935, 49 Stat. 117, being available for 
expenses of attendance at meetings 
only “when specifically authorized”... 

“Salaries and expenses, Children’s Bu- 
reau”’ is available for such payment to 
persons coming to Washington, D. C., 
for group discussion of matters per- 
taining to official business of said Bu- 
reau provided request for attendance 
Stipulates reimbursement for their 
expenses, notwithstanding prohibi- 
tory provisions of Pub. Res. No. 2, 
Feb. 2, 1935, as to such payments, the 
appropriation specifically providing for 
“expenses of attendance at meetings’. 


Establishment of temporary offices by 


Second Export-Import Bank of Wash- 
ington in quarters provided by National 
Foreign Trade Council, assembled in 
convention, and their occupation by 
officers and employees primarily for con- 
Sultation with members of the council 
in advancement of its work, constitutes 
attendance at the convention within 
meaning of statutory prohibition of act, 
June 26, 1912, and payment of traveling 
expenses and per diem in lieu of subsist- 
ence, is unauthorized...............---. 
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Dependents. See Transportation. 
Disease carriers—Federal study—appropria- 
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First duty station—Continued. 
ing payment of such expenses was con- 


tion availability—expenses of transporta- 
tion of patients and their lodging and sub- 
sistence while required for disease study 
under authority of Social Security Act, 
including expenses of attendants when 
necessary, may be paid from appropria- 
tion for ‘‘Diseases and Sanitation Investi- 
gations’’, 49 Stat. 1841, and Marine Hospi- 
tal at which hospitalized may be reim- 
bursed for all expenses so incurred, but 

Government transportation and meal re- 

quests should be filled out and signed by 

proper official before delivery to patients__ 

Fares: 

Car—passes in foreign countries—no objec- 
tion to vouchers drawn payable to officers 
and employees in reimbursement of ex- 
penditures for street car fares, etc., for 
use on official business of Naval Attache 
offices if made by proper administrative 
officer where payment to seller direct 
would be on unsupported vouchers be- 
cause of refusal to furnish receipts; nor 
to reimbursement of employee for cash 
fares paid where supported by his certifi- 
cate that they were expended exclu- 
sively on official business, but purchases 
of street car passes and ticket books by 
employees, to be kept in their posses- 
sion, should be discontinued 

Round-trip tickets—an employee contem- 
plating round-trip travel on official busi- 
ness, who fails to procure such transpor- 
tation, is responsible for excess cost of 
transportation used over round-trip fare, 
notwithstanding he was informed by 
ticket agent that no reduced round-trip 
fare was available and was uncertain 
whether he would have use for the 
return ticket 

Statutory limitations—traveling expenses 
of judges reimbursable as to travel gener- 
ally under sec. 259, act, Mar. 3, 1911, 
“upon the written certificate of the justice 
or judge”’, and specifically as to attending 
annual conference of judges under act, 
Sept. 14, 1932, “upon the written certifi- 
cate of tue judge * * * approved by 
the Cuief Justice’, are subject to provi- 
sions of Economy Act, June 30, 1932, 
fixing maximum per diem for subsist- 
ence, the automobile mileage rate act of 
Feb. 14, 1931, as amended by sec. 9, act 
Mar. 3, 1933, and sec. 10 of latter act 
limiting transportation cost to lowest 
first-class rate by transportation facility 


First duty station: 

Employees paid from emergency funds— 
employee appointed for duty with the 
Puerto Rico Reconstruction Adminis- 
tration at maximum salary of grade in 
which position was classified may not be 
reimbursed traveling expenses incurred in 
reporting to Puerto Rico, notwithstand- 


sidered by administrative office as a part 
of consideration for his services, Execu- 
tive Order 6746, June 21, 1934, applicable 
to said Administration, having limited 
compensation payable for positions re- 
quired to be classified thereunder 
Issuance of Government transportation 
requests—practice of Alaska Road Com- 
mission of furnishing prospective em- 
ployees with Government transporta- 
tion requests to cover travel to first place 
of duty not authorized in absence of 
specific authority, notwithstanding re- 
imbursement is made out of first com- 
pensation due said employees, and prac- 
tical difficulties of -finding workmen 
with funds sufficient to transport them- 


Separation and reappointment: 

Detaching of employee from temporary 
appointment in Washington Office of 
National Park Service—the depart- 
mental service—and appointment the 
following day to work of said office in 
field service, duties of which have no 
connection with former position, may 
not be considered as a transfer of an 
employee between duty stations, 
travel expenses of which may be reim- 
bursed pursuant to sec. 2, act Mar. 15, 
1934 

Employee detached from temporary ap- 
pointment in Washington Office of 
National Park Service—the depart- 
mental service—and appointed follow- 
ing day to work of said office in field 
service, who performed no duty at 
Washington before departure for field 
duty, all duties having been per- 
formed in and around a designated 
field station, is not entitled to traveling 
expenses to designated field station, or 
to per diem while on duty there, the 
circumstances being such as to render 
ineffective administrative designation 
of Washington as headquarters, and 
matter of appointment at same or dif- 
ferent salary rate is not material. 15 
Comp. Gen. 624, distinguished 


Foreign travel—availability of Federal Sur- 


plus Commodities Corporation funds—said 
funds, although received from the States 
and not appropriated directly to the Cor- 
poration, are nevertheless because initially 
Federally appropriated funds granted to 
the States for relief purposes, impressed 
with a definite trust—that of relief—and 
are not available for traveling expenses, 
ete., of employees for foreign travel for 
agricultural market studies 


Headquarters: 


Automobiles, use of own: 
City limits, ete.—words ‘‘but in no case 
shall a place within 2 miles of a trav- 
eler’s office or living quarters be con- 
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Headquarters—Continued. 

Automobiles, use of own—Continued. 
sidered as away from his post of duty”, 
as used in par. 3 of Standardized Gov- 
ernment Travel Regulations, are for 
application irrespective of where cor- 
porate limits of city may be, but where 
place visited is more than 2 miles from 
traveler's office or living quarters, reim- 
bursement is authorized for distance 
traveled beyond corporate limits, not- 
withstanding such limits are closer than 
2 miles to his office or living quarters - 

Commerce Department employees en- 
gaged in maintenance of aeronautical 
facilities, whose official headquarters 
include several adjacent points, may 
not be granted commuted or mileage 
rate for use of personally owned auto- 
mobiles on official business between 
these points, and items of expense for 
which reimbursement may be made 
for such transportation on an actual 
expense basis, are limited to those 
listed in par. 12 of Standardized Gov- 
ernment Travel Regulations as reim- 
bursable on an actual expense basis 
when in a travel status. _...........-- 

No law under which General Accounting 
Office may approve commuted or 
mileage rate for use of employee’s 
personally owned automobile when not 
AE IE Cvs cen centioceetb iin 

Homes of members of a committee ap- 

pointed under authority of act of Apr. 13, 

1936, to study and investigate rules for 

measurement of vessels using Panama 

Canal, may not be regarded as their 

headquarters for travel and subsistence 


Other than as designated—employee de- 
tached from temporary appointment in 
Washington Office of National Park 
Service—the departmental service—and 
appointed following day to work of said 
office in field service, who performed no 
duty at Washington before departure for 
field duty, all duties having been per- 
formed in and around a designated field 
station, is not entitled to traveling ex- 
penses to designated field station, or to 
per diem while on duty there, the cir- 
cumstances being such as to render in- 
effective administrative designation of 
Washington as headquarters and matter 
of appointment at same or different 
Salary rate is not material. 15 Comp. 
Gen. 624, distinguished_-............... 

Overtime work—no authority for pay- 

ment of transportation of Government 

employees by taxicab, from place of duty 
to employees’ homes, notwithstanding 
detention at place of duty, because of 
emergency conditions, is beyond hours 
when street car and other regular means 
of conveyance are available, and that ap- 
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577 


640 


47 


Headquarters—Continued. 


propriation proposed to be charged pro- 
vides for hire of motor-prope sd, pas- 
senger-carrying vehicles for official pur- 
poses, and traveling expenses of em- 


See, also, Subsistence, headquartere. 


Joint—automobile, use of own—employee 


authorized to travel on mileage basis not 
to exceed cost by common carrier not 
entitled to additional amount as cost by 
common carrier because accompanied by 
other official travelers 


Judges: 


Standardized Government Travel Regu- 
lations inapplicability—provisions of 
said regulations pertaining to transporta- 
tion expenses, have no direct application, 
as such, to Federal judiciary, and de- 
cisions contrary will not be followed 


Statutory limitations—traveling expenses 
of judges reimbursable as to travel 
generally under sec. 259, act, Mar. 3, 
1911, “upon the written certificate of the 
justice or judge’’, and specifically as to 
attending annual conference of judges 
under act, Sept. 14, 1932, “upon the 
written certificate of the judge * * * 
approved by the Chief Justice’, are 
subject to provisions of Economy Act, 
June 30, 1932, fixing maximum per diem 
for subsistence, the automobile mileage 
rate act of Feb. 14, 1931, as amended 
by sec. 9, act Mar. 3, 1933, and sec. 10 of 
latter act limiting transportation cost to 
lowest first-class rate by transportation 
facility used 


Leaves of absence: 


Temporary duty: 

Employee directed while on leave under 
act, Mar. 14, 1936, to temporary duty 
at place other than his regular duty 
‘station and permitted to return to 
place where on leave, is entitled to 
reimbursement of expenses of travel 
involved, but if leave status is ter- 
minated at completion of temporary 
duty and he is required to return to 
official station, he may be allowed 
only difference between cost of re- 
turn via temporary place of duty and 
cost of direct return from place where 


Employee on leave of absence under act, 
Mar. 14, 1936, who, while on leave, 
performs temporary duty en route to 
regular duty station, entitled to per 
diem for period of temporary duty but 
not to transportation from place of 
temporary duty to official station... 

Government employee ordered to duty 
while on leave of absence accom- 
panied by family, and allowed extra 
expense to which subjected by reason 

of temporary assignment, may not be 


Page 


1078 


1078 


481 


481 
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TRAVELING EXPENSES—Continued. 
Leaves of absence—Continued. 


Temporary duty—Continued. 
reimbursed for actual expenses in- 
curred in returning to headquarters, 
notwithstanding return travel was 
after termination of leave of absence, 
and performance of said duty neces- 
sitated additional family expense---.- 

Limitations—Emeigency Relief Appropria- 
tion Act, 1936—provision contained in said 
act, prohibiting use of funds appropriated 
thereby for payment of salary and expenses 
of any person a candidate for office, to 
which a salary attaches or which requires 

“full time’, or to campaign managers or 

assistants, has reference to any office the 

holder of which must keep himself avail- 
able, at all times, for official services, and to 
which any form of compensation is at- 


Murder investigations—Treasury Depart- 
ment appropriations are not available for 
payment of expenses incurred by special 
agent of Bureau of Internal Revenue in 
investigating murder of a narcotic agent. 

Social Security Act allotments—funds al- 
lotted Dist. of Col. from Public Health 
Service appropriations under secs. 601 and 
602, Social Security Act, 49 Stat. 634, 
available for traveling expenses of District 
personnel attending institutions outside 
the District for training in connection with 
purposes for which allotments are made 
under plans approved by Surgeon General 
of Public Health Service. 15 Comp. Gen. 
1077, modified 

Temporary duty—expense of travel from 
place of abode—whether travel of em- 
ployees of Interstate Commerce Com- 
mission between place of abode and 
airports at which engaged in performance 
of temporary duty is, because of distance 
involved, expense incident to subsistence 
or transportation is for determination 
upon facts in each case, but such travel is 
considered incidental to subsistence where 
regular airport employees who live in 
nearest city usually provide for their own 
transportation 

Transfers: 

Between stations—separation and reap- 
pointment—detaching of employee from 
temporary appointment in Washington 
Office of National Park Service—the 
department service—and appointment 
the following day to work of said office 
in field service, duties of which have 
no connection with former position, 
may not be considered as a transfer 
of an employee between duty stations, 
travel expenses of which may be reim- 
bursed pursuant to sec. 2, act, Mar. 15, 


Use of own automobile: 
Statutory prohibition against trans- 
portation of automobiles of Govern- 


Use of own automobile—Continued. 
ment employees is as to inclusion as a 
part of personal effects when the in- 
clusion would increase expense to the 
Government and not as to use for 
transportation of employee not for the 
primary purpose of effecting transpor- 
tation of the automobile on change of 
station 

Where by comparison with cost to the 
Government of transportation of an 
employee on change of station by com- 
mon carrier or by privately owned 
automobile it is found former mode is 
less expensive and results also in a 
saving of business days, and em- 
ployee’s explanation for travel by pri- 
vately owned automobile is official 
need therefor after arrival at new sta- 
tion, payment of mileage for use of the 
car in effecting the change of station is 
not authorized 


Vehicles: 


Use of own: 

Blanket authority—administrative de- 
termination of economy and advantage 
from use of privately-owned auto- 
mobile, in genera] travel orders issued 
deputy collectors of internal revenue, 
will not be questioned where use is 
necessary to make frequent stops en 
route or involves travel to points in- 
accessible by common carrier, and 
payment of mileage may be made ac- 
cordingly, but where travel is only 
from headquarters to another point 
and return between which points 
transportation by common carrier 
could have been utilized as advantage- 
ously from Government's standpoint 
at reduced cost, payment may not be 
made in excess of cost by common 


Common carrier comparative costs— 
where, under orders authorizing use of 
personally-owned automobile at speci- 
fied mileage rate, the cost not to exceed 
that of travel by common carrier, 
official travel is performed between 
points connected by common carriers 
operating on an all rail, combined 
motor and rail, and all motor bus basis, 
the comparative cost for reimburse- 
ment purposes is that of the lowest 
first-class rate by the most economical 
usually traveled route—that of all 
motor bus route in this instance—it 
involving not only a saving in cost but 
also in transportation time---.....-- 

Intermingling with common-carrier 
travel—where order is issued authoriz- 
ing travel by public conveyance or 
personally-owned automobile on a 
mileage basis and traveler inter- 
mingles both methods on same trips, 
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TRAVELING EXPENSES—Continued. 
Vehicles—Continued. 
Use of own—Continued. 
administrative finding of economy and 
advantage as to whole of travel may 
not be accepted as a finding that such 
method of travel is more economical 
and advantageous to United States in 
absence of evidence supporting such 
RINNE, dsincinevons sali dihdGe ditties 
Headquarters. See Traveling erpenses, 
headquarters. 
See, also, related subject of Mileage, travel 
by privately owned automobile. 
Vouchers. See Vouchers. 
Witnesses: 

Appropriation for Federal Alcohol Ad- 
ministration for fiscal year 1937, avail- 
able for payment of fees and expenses 
of witnesses subpoenaed pursuant to 
authority conferred through sec. 2(g) of 
Federal Alcohol Administration Act of 
1935, but such compensation is subject 
to limitations imposed for fiscal year 1937 
by Department of Justice appropriation 


Indian police—expenses incurred in at- 
tendance upon Federal courts, in official 
eapacity and in connection with matters 
relating to official duties as witnesses, 
are chargeable to appropriation under 
which officially operating and not to 
judiciary appropriation “Fees of Wit- 
nesses, United States Courts’, not- 
withstanding Department of Interior 
has no control over fixing of trial dates, 
number of police required to attend, or, 
that appropriations for Indian Service 
may not be sufficient_.__........--._. 

See, also, related subjects, Mileage; Subsist- 
ence; Transportation. 


TREASURY DEPARTMENT: 


Bureau of Narcotics—suppression of race 
horse “‘doping’’—no objection to cooperat- 
ing with States if State contributions are 
handled as trust funds, but State funds 
made available in this connection may 
not be credited to regular appropriation 
of Bureau for use in obtaining additional 
equipment or personnel in absence of 
specific legislation. ................--.-. oe 

Procurement Division: 

Contracts: 

Diaries, tags and certificates—where 
constituting printing, binding, or 
blank-book work within meaning of 
act of Mar. 1, 1919, purchases may not 
be made under Procurement Division 
contracts without prior authorization 
of Public Printer 

Purchases elsewhere-—credit may not be 
allowed for payments made -under 
contracts involving purchase else- 
where of office furniture of class and 
general character contracted for un- 
der General Schedule of Supplies 
where neither need for furniture of 
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Procurement Division—Continued. 
Contracts —C ontinued. 

slightly different dimensions nor neces- 

sity of emergency purchase is shown, 

and where separate invitations to bid 
were issued and separate awards 
made in connection with steel tables 
allegedly only because of two types 
being involved and because of use for 
separate purposes 

Used equipment exchanges: ; 

Determination of trade-in values— 
as said values of used motors ex- 
changed in part payment for recon- 
ditioned ones are readily ascertain- 
able under applicable Procurement 
Division contract made after ad- 
vertising, further advertising to 
determine such values is unnces- 
sary. 16 Comp. Gen. 351, modified. 

Ford passenger car and truck parts 
required by Government establish- 
ments during fiscal year 1937, are for 
procurement under applicable Pro- 
curement Division contract, but 
there being no provision therein for 
fixiny trade-in value of a used motor, 
such value, for Miscellaneous Re- 
ceipts deposit purposes, is for deter- 
mination by requesting trade-in bid 
from contractor, and cash bids from 
others . 

Where « used motor is replaced by a 
reconditioned one as substitute for 
reconditioning the used motor, there 
need not be deposited as a miscel- 
laneous receipt an amount equal to 
that allowed for the used motor in 
part payment of the reconditioned 
one—14 Comp. Gen. 796, modified 
OIE. ». dsi- cannerndcdcitiwepecwesce 


TYPEWRITERS: 


See Devices, labor-saving. 


VEHICLES: 


Ambulances, private—Army enlisted men 
injured while on pass—appropriation avail- 
ability—payment authorized where fur- 
nished, upon emergency call of a civilian, 
to Army enlisted men injured in automo- 
bile accident while in civilian clothes, and 
while accompanying civilian in his auto- 
mobile, notwithstanding availability of 
Army ambulances had military authori- 
ties been notified, and that men were on 
pass and under influence of alcohol at 
time of injury, the service having been in 
good faith in ignorance of identity of in- 
jured, alcoholic condition of men not being 
proximate or remote cause, and service 
not being treatment in private hospitals 
or by civilian physicians, payment for 
which is prohibited by statute while on 
i ll ec Ee Sepivecibiniee oaaienk i » 

Automobiles—use of own. See Mileage, 
travel by privately owned automobile; Travel- 
ing expenses, vehicles. 





INDEX DIGEST 


VEHICLES—Continued. Page | VEHICLES—Continued. 
Hire—rentul limitations. See Vehicles, Motor—C ontinued. 
motor, passenger-carrying. Passenger-carrying—C ontinued. 
Motor: Rental limitations —Continued. 
Passenger-carrying: maintenance, etc., exclusive of 
Purchase limitations: items excluded by statute, and such 


Advertised automobile specifications 
stipulating such weight and wheel- 
base requirements us can be met by 
only three of ten dealers to whom in- 
vitations to bid were sent, and by 
those dealers only with automobiles 
listed at prices in excess of statutory 
purchase price limitation of $750, are 
not a compliance with sec. 2709, 
R. S., notwithstanding one of said 
dealers is willing to accept a price 
below statutory limitation 

Grade of passenger-carrying vehicles 
to be procured by Government es- 
tablishments having been fixed by 
statute within $750 price limit, speci- 
fications for passenger-carrying auto- 
mobiles may not be drawn so as to 
exclude all vehicles within statutory 
price grade and limiting competition 
to higher-price field, notwithstand- 
ing one dealer is willing to furnish a 
higher-price field car within statu- 
tory price limitation._............-. 

Purchase of motor-propelled passen- 
ger-carrying vehicles being prohib- 
ited by act of July 16, 1914, unless 
specifically authorized by law, pay- 
ment may not be made in connection 
with purchase by Federal Com- 
munications Commission of an 
automobile primarily offered for 
sale and intended for use as a pas- 
senger-carrying vehicle, not with- 
standing removal of extra body seats 
permits its use for other purposes.. 

Specific authority required before ap- 
propriations may be used for pur- 
chase, etc., of passenger-carrying 
vehicles need not be contained in 
appropriation act but may appear 
elsewhere if clearly applicable to 
appropriation sought to be charged 
provided appropriation is made in 
general terms, but if there is de- 
tailed particular purposes for which 
it may be used, otherwise prohib- 
ited by law, omission of passenger- 
carrying vehicle authorization would 
preclude use of appropriation for 
on decanted ninthediie 

Purchases. See Contracts, specifications. 

Rental limitations: 

Agreements for rental which provide 
for making of all repairs, etc., by 
contractor, are unauthorized if they 
exceed maximum limitation placed 
by statute upon amount which may 
be expended in any one year for 


limitation, for purpose of monthly 
rental payments, is for determina- 
tion, generally, on basis of one- 
twelfth of yearly limitation, not- 
withstanding rental basis is less 
than yearly period cas 
Provisions of act, Aug. 11, 1916, au- 
thorizing hiring, maintenance, re- 
pair, and operation of motor-pro- 
pelled passenger-carrying vehicles 
for use in field work of Agriculture 
Department without regard to in- 
hibition in sec. 5, act, July 16, 1914, 
do not authorize hiring by said De- 
partment of automobile without re- 
gard to limitations imposed on use 
of annual appropriations for pur- 
chase, or maintenance, upkeep and 
repair of such vehicles by sec. 3, act, 
Bo Re eee 
Rule stated in 16 Comp. Gen. 95 re- 
garding application of yearly statu- 
tory limitation of maintenance, up- 
keep, etc., of passenger-carrying 
vehicles to monthly rentals so as to 
prohibit payments in excess of one- 
twelfth of yearly limitation even 
though rental periods of shorter 
duration, not for application where 
need tor shorter period only is defi- 
nitely shown, and rental for limited 
period is not in excess of yearly 
limitation 
Trucks—a standard \-ton truck, coupe 
cab, with special 4-ton pick-up 
body, purchased under specifica- 
tions descriptive of a body primarily 
and permanently constructed and 
adapted as a truck, and specially 
designed to meet special type of serv- 
ice involved, is not a passenger- 
carrying vehicle within purchase 
prohibition of act of July 16, 1914... 
Seizures—internal revenue law violations— 
proceeds of property sold under internal 
revenue laws required to be paid into 
Treasury, expenses of storage, advertising, 
ete., being for payment from appropria- 
tions for salaries, fees and expenses of 
United States marshals, except in cases of 
sales of vehicles and aircraft under sec. 204 
of Liquor Repeal and Enforcement Act 
of Aug. 27, 1935, in which cases appropri- 
ated moneys may not be used for such ex- 
penses where proceeds of sale are sufficient 
therefor........- piece eee Jtehindentniee << 
Sufficiency for Government needs—for de- 
termination on basis of own qualities and 
not by comparison with others at higher 
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VEHICLES—Continued. 
Trailers: 


Purchases—appropriation availability— 
“Indian Schools, Support, 1937’’—avail- 
able for purchase of semi trailer for at- 
taching to Government-owned automo- 
bile for use as quarters by official 
CS Rncbittotntentionsnapciiwirccce 

Subsistence for official travel: 

Attaching of privately-owned trailers to 
Government-owned automobiles to 
provide accommodations to itinerant 
Government employees on official 
business, is mainly a matter of admin- 
istrative responsibility, but payments 
of per diem would not be authorized 
while employee occupies such accom- 
MRI 1. cudbndbinccwtcssscccsoecne 

Deductions for use as quarters—em- 
ployee traveling on official business 
using Government-owned automobile 
and trailer, although entitled to per 
diem is subject to deduction of not less 
than one-fifth of the per diem for lodg- 
ings so furnished by the Government. 

Per diem may not be paid Government 
employee occupying privately-owned 
trailer while traveling on official busi- 
ness, whether trailer be attached to 
privately - owned or Government - 
owned car, in absence of specific pro- 
vision of law or regulation approved by 
the President, particularly where em- 
ployee is accompanied by his family, 
but for travel prior to Jan. 1, 1937, 
where trailer travel was not authorized 
in advance, per diem payment will be 
allowed on basis of administrative re- 
duction of originally authorized per 
diem commensurate with use of trailer. 

Ruling in 16 Comp. Gen. 473, that per 
diem allowances are not authorized 
for travel performed in privately- 
owned trailers attached to Govern- 
ment-owned cars not applicable to 
travel performed prior to Jan. 1, 1937- 

Use of own. See Mileage, travel by privately- 

owned attomobdile; Traveling expenses, 

vehicles, use of own. 


VESSELS: 


Transportation. See Transportation. 


VETERANS’ ADMINISTRATION: 


Adjusted compensation: 
Adjusted service certificates: 

Payment on duplicate when original in 
existence—not authorized on request 
of veteran when original is in posses- 
sion of veteran’s wife, who has filed 
application for payment on original 
certificate on presumption of death 
after 7 years’ absence basis, not- 
withstanding there has been furnished 
a bond for purpose of indemnifying 
Government for any loss arising out of 
issuance of the original, and that hy- 
pothecation of the original for a loan 
may be but a remote possibility. ..._- 
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Adjusted compensation—Continued. 


Adjusted service certificates—C ontinued. 
Payments under supplemental certifi- 
cates—where, because of administra- 
tive error in certification of adjusted 
service credit due veteran, a supple- 
mental certificate is issued for an addi- 
tional amount subsequent to applica- 
tion of veteran for and payment to him 
of amount due on original certificate 
under terms of Adjusted Compensa- 
tion Payment Act of Jan. 27, 1936, and 
subsequent to veteran’s death, the 
proceeds of supplemental certificate 
are for payment to beneficiary origi 
nally designated under World War 

Adjusted Compensation Act and not 

to estate of veteran. .................. 

Beneficiaries: 
Erroneous payments: 

A payment made to veteran’s divorced 
wife as designated beneficiary of his 
adjusted service certificate on a bona 
fide claim based upon a report of 
death of one wrongly identified as 
the veteran, may be deemed in law 
as having been received by her for 
and on behalf of his child towards 
whose maintenance and support the 
court at the time of divorce had de- 
creed he should contribute but in 
which respect he had defaulted, and 
additional payment of the amount 
involved to the veteran, who was later 
found to be alive, is not authorizede_-. 

Where, due to mistake of fact and in 
absence of fraud, Veterans’ Admin- 
istration makes final settlement on 
adjusted service certificate of live 
veteran on basis thas he is dead, to 
the designated beneficiary described 
as veteran’s wife and there is satis- 
factory evidence of a common-law 
marriage, there is no further liability 
on the Government under said cer- 
tificate.__.....- Seabee ee 

Cash payments—where because of erro- 
neous certification of an adjusted service 
credit, payment was made in cash when 
credit due was sufficient for purchase of 
an adjusted service certificate, the 
amount erroneously paid may be re- 
garded as a lien against certificate and 
as a loan from date said payment. was 
made, interest to be computed at rates 
and for periods stated in applicable ad- 
justed compensation statutes_.......... 

Duplicate certificates—payment upon 
original—need not be disturbed where 
affidavit is made by veteran that dupli- 
cate has been destroyed. ............... 

Erroneous payments: 

Government liability (veteran’s con- 
tributory negligence): 

Where unlawful payment on allegation 
of veteran's death was brought about 


Page 
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446 
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Government liability—Continued. Forgeries—amount of fraudulent loan 


by initial action of veteran in turning 
over to the impostor, whom he per- 
mitted to act for him, his discharge 
papers and pertinent correspond- 
ence, payment may not be made to 
the veteran of an additional amount 
equal to portion of previous payment 
not turned over to him by the im- 


obtained by veteran on adjusted serv- 
ice certificate of another, may not, 
without authorization of veteran, be 
withheld from benefits due on his own 
certificate under Adjusted Compen- 
sation Payment Act, 1936, for reim- 
bursement of indorsers, who, through 
reclamation proceedings, suffered loss 


postor, notwithstanding veteran was on check covering fraudulent loan.... 444 
innocent of any intent to defraud the Interest: 
Cove. os iec dea tk. 837 Where in connection with loan ob- 
Where veteran designates as wife and tained by veteran from a bank on 
beneficiary a woman to whom he security of adjusted service certifi- 
was never legally married and fails to cate, a check is drawn by disbursing 
change the beneficiary even after he officer, in repayment of loan, payable 
ceased living with her, and payment to veteran rather than the bank, 
is made to said beneficiary on re- payment to the bank may be made 
ported death of veteran, of which in amount of loan with interest to 
payment the veteran, who had not date of issuance of check, the veter- 
in fact died, was aware, and failed to an’s certificate to be charged with 
notify the Veterans’ Administration amount of check unlawfully issued 
of the error, duplicate payment may and negotiated by him, plus amount 
not be made to him, such payment of unpaid loan, with interest, as pre- 
! not being proper in any case involv- scribed by Adjusted Compensation 
ing fault or negligence of the veteran. 984 Act, 1936, the disbursing officer to 
| Where veteran, upon leaving hotel at be held for such charges in excess of 
which staying while working in vi- amount of adjusted service certifi- 
cinity, left his adjusted service cer- PER ciinieeminenennstharedsannne ss 57 
| tificate with proprietor for depositing Where there was issued to a veteran a 
| in the safe and failed to return there- corrected Adjusted Service Certifi- 
for, or make inquiry thereabout, cate without requirement of indem- 
until several years after proprietor nity bond, upon his allegation of 
| had sold hotel and safe, and a loan nonreceipt of certificate representing 
| was obtained thereon by an uniden- original award, and loans are ob- 
tified impostor, the amount thereof tained by veteran on both certifi- 
as reduced by Government accept- cates, interest should be charged on 
| ance of compromise offer of cashing loan obtained on original certificate 
i endorser’s liability must remain as until loss sustained by Government 
a charge against the certificate, the has been repaid, balance due veteran 
veteran having been contributively on certificate issued under corrected 
pL TLE Se ES ee 996 award to be applied in reduction of 
Guardians—liability for Government over- his indebtedness thus incurred - - - _- 844 
payments—although not liable for Where there was issued to a veteran a 
moneys improperly received and dis- duplicate Adjusted Service Certifi- 
bursed, guardian should be required to cate upon his allegation of nonreceipt 
refund amount overpaid not already of original, and loans are obtained by 
disbursed, the difference being a matter veteran on both certificates, interest 
for adjustment in connection with ward’s should be charged on loan obtained 
Cee ise ete... 183 on original certificate until settle- 
Loans: ment is made under veteran’s appli- 


Court judgments—a judgment ren- 
dered against veteran for amount of 
' bank loan on security of his adjusted 
i service certificate does not constitute 
a binding obligation on United States 
where the Government is not a party 
to local court action, but, being evi- 
dence of a loan, a voucher may be 
drawn in favor of the bank for the 
amount, the balance due under the 
involved Adjusted Service Certificate 
to be paid the veteran as provided by 
Adjusted Compensation Act, 1936.... 629 


cation for balance due, indebtedness 

thus arrived at to be deducted from 

said balance and remainder, if any, 

paid to veteran, false statement and . 

claim of veteran in connection with 

dual Joan not being such fraud as to 

require forfeiture thereof, but a mat- 

ter for Department of Justice as to 

whether there is involved a crime.. 844 
Set-off. See Set-off, veterans’ benefits. 

Adjusted service certificates—duplicates— 

indemnity bond liability—where veteran 
executed bond of indemnity to secure is- 


1184™—37. 78 
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which had been hypothecated by an im- 
postor for a loan, the administrative prac- 
tice of returning bond to veteran with r2- 
quest that he inform bonding company 
there was no further liability thereunder 
did not extinguish such liability where 
both veteran and bonding company dis- 
claim receipt of bond, and bonding com- 
pany is liable to United States for loss sus- 
tained by it on account of the issuance of 
original adjusted service certificate. 


Federal aid to States—homes for veterans— 
act of Jan. 27, 1920, requires deduction from 
Federal-aid payments of one-half of any 
sum retained by the home from pensions 
received by inmates, except those inmates 
on whose behalf no Federal aid is given, 
regardless of whether veterans’ wives or 
widows are admitted and maintained in 
said homes, but no deduction is required 
in case of homes admitting and maintain- 
ing veterans’ wives and widows because 
of moneys collected from inmates for sup- 
port of the homes, if collected from sources 
other than pensions 


Insane hospitalized veterans—monetary 
benefits—identification—checks received 
by Supt. of St. Elizabeths Hospital from 
Veterans’ Administration on account of 
hospitalized pensioners should bear iden- 
tifying information as to class of benefit 


Leases for grazing purposes—grass failure— 
rental or lease adjustment—where public 
land was leased for grazing purposes for 
term of years with provision for rental pay- 
ments annually in advance, and termina- 
tion by either party after thirty days’ 
notice, but without provision for appor- 
tionment of rental or refund in event of 
vacation of premises between rent days, or 
any guaranty as to grazing condition of 
land, yearly rental paid in advance may 
not be refunded, notwithstanding failure 
of grass yield, notice by lessee of said failure 
prior to commencement of lease being in- 
effective for said purpose, nor may lease 
be extended a year and rental already paid 
applied to first year of such extension-.--- 

Pensions: 

Deceased payees—claims jurisdiction— 
claims for proceeds of pension checks of 
Veterans’ Administration beneficiaries 
who have died subsequent to period 
covered thereby which are by statute 
made an asset of deceased pensioner’s 
estate, are for settlement by General 
Accounting Office, but where not so 
provided such are for disposition in 
accordance with laws under which 
issued except such as have been covered 
into “Outstanding Liabilities’’ which 
are also for settlement by General Ac- 


Inmates: 
St. Elizabeths Hospital: 

Action required by decision in 15 
Comp. Gen. 1015, that “pension 
moneys when received by the 
Superintendent should be deposited 
under the title of ‘Pension Money, 
St. Elizabeths Hospital, Trust 
Fund’, and not to ‘Personal Funds 
of Patients, St. Elizabeths Hospital, 
Trust Fund’ ”’, may not be further 


Acts of Feb. 20, 1905, and Feb. 2, 1909, 
effective as to hospitalized insane 
veterans where Administrator of 
Veterans’ Affairs directs full pension 
benefits due said inmates be paid 
Supt. of Hospital, except provision 
as to withholding of any amount for 
pensioner’s maintenance where pay- 
ment therefor is otherwise provided 
for by statute, or where only that 
portion of pension intended for pen- 
sioner’s personal benefit is paid over 
to the Supt., in which latter event, 
the act relating to distribution is not 
for application except as to any sur- 
plus remaining at pensioner’s death 

“‘Compensation”’ for service-connected 
disabilities paid to Supt. of Hospital 
in case of World War veterans hos- 
pitalized in said institution, is ‘‘pen- 
sion” within meaning act of Feb. 


Matter as to portion of inmate’s pen- 
sion money to his credit in ‘‘Per- 
sonal Funds of Patients, Saint Eliz- 
abeths Hospital”, to which pen- 
sioner’s wife is entitled is for deter- 
mination of Secretary of Interior 
and Administrator of Veterans’ 
Affairs, and not for settlement by 
voucher presented to General Ac- 


Matters of dependency of relatives of 
pensioner inmates, for use in dis- 
bursement of pension moneys paid 
over to said institution under act, 
Feb. 2, 1909, may be obtained from 
Veterans’ Administration, but final 
determination of dependency in such 
cases rests with Secretary of Interior. 

No authority for returning to Veter- 
ans’ Administration any portion of 
pension or other funds to credit of 
pensioner inmate of said Hospital 
either during lifetime of inmate or 
upon his death, such funds being for 
disposition under act Feb. 2, 1909, 
and regulations thereunder, except 
to extent other statutes are for appli- 
cation, such as in case of inmates 
committed by United States Soldiers’ 
Home, as to which disposition is as 
set forth in 15 Comp. Gen. 61; id, 498. 
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Pensions—C ontinued. 
Inmates—Continued. 
St. Elizabeths Hospital—Continued. 
Requirement in act Feb. 2, 1909, that 
“During the time that any pen- 
sioner shall be an inmate of the 
Government Hospital for the In- 
sane, all money due or becoming due 
upon his or her pension shall be paid 
* * * to the superintendent or 
disbursing agent of the hospital’’ is 
not for application to competent in- 
mates. Matter as to whom such 
payments are to be made, whether 
direct to competents, or otherwise, 
is one for administrative considera- 


Tnexpended portions of 

moneys received by Supt. of St. 
Elizabeths Hospital in connection 
with hospitalized pensioners and 
deposited to ‘‘Personal Funds of 
Patients, St. Elizabeths Hospital, 
Trust Fund”’, should be transferred 
to ‘‘Pension Money, St. Elizabeths 
Hospital, Trust Fund” 

Military or naval—civilian retirement con- 
nection—annuity payments to civilian 
employees of United States, computed 
on basis of inclusion of military or naval 
service not at time of retirement made 
the basis for military or naval pension, 
are for recomputation on basis of ‘‘peri- 
ods of the wars’’ service as changed by 
act of Aug. 13, 1935, for payment of ennu- 
ities subsequent to said act, if annui- 
tants elect to receive military or naval 


Veterans’ benefits—set-off. See Set-off. 


VIRGIN ISLANDS: 


Employees—transportation—legal residence 
and not actual presence in continental 
United States at time of appointment to 
Federal service determines employee's 
right to free transportation from post of 
duty to a port in continental United States 
and return for leave-taking purposes with- 
in meaning of act, June 5, 1936 
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Purchases, and services other than personal 
—revision—Gen. Reg. 51, Supp. 7 

Traveling expenses—lodging or subsistence 
furnished free—jurat changes—officers and 
employees traveling on a per diem basis 
not required to make deduction for meals 
or lodging furnished without charge unless 
furnished by a Government agency, and 
that portion of jurat on travel form to 
effect that no meals or lodging were fur- 
nished by a member of his family or by 
another Government employee or such 
employee's family, may be deleted in such 
cases where inconsistent with the facts__- 


WAGES: 


Adjustment—Government Printing Office— 
schedules in force June 1, 1932, which pro- 
vided for up and down ratings for specified 
periods of temporary assignment to grades 
of work other than regular assignment of 
employees concerned, may not, because of 
act, Mar. 28, 1934, be altered by increasing 
minimum period for up-rating or reducing 
minimum period for down-rating so as to 
operate as a reduction in full weekly earn- 
ings possible during like periods for same 
grades of work on or before June 1, 1932, 
but reducing minimum period for up- 
rating, or increasing minimum period for 
down-rating, is not prohibited by said 
statute 

Underpayments— W alsh-Healey Act—dispo- 
sition of penalties therefor—moneys with- 
held or recovered as deductions, rebates, 
refunds, or underpayments of wages, 
under sec. 2, Walsh-Healey Act, 49 Stat. 
2037, are for deposit in a special deposit 
account as directed by the statute, and not 
as trust funds, and are for payment there- 
from only upon order of the Secretary of 
LOG) Sisk a as His grthossctsnbe<tncn mein = 

See, also, Contracts, increased costs. 


WAIVERS: 


Informalities—bids. 
informalities. 


See Advertising, bids, 


WAREHOUSEMEN: 


Liability—loss of goods by fire—where, due 
to ferry strike, a shipment consigned from 
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one Federal penitentiary to another was 
unloaded from initial carrier’s vessel on a 
dock of a terminal company, not the ter- 
minus of carrier’s line and not normally 
furnished for general cargo purposes to 
either initial or connecting carrier involved, 
there is no basis, in view of bill of lading 
delivery exceptions, for holding initial or 
connecting carrier liable for loss by fire 
while on dock, but the terminal company, 
as warehouseman, is liable for said loss in 
absence of evidence establishing exercise 
of due care and diligence. 
WATER: 
Rent: 

Federal agencies in District of Columbia— 

no legal basis for collection of water rent 

from Federal agencies occupying private 


VISAS: 
See Foreign Service. 
VOLUNTARY CREDITORS: 
See Payments, voluntary. 
VOLUNTARY PAYMENTS: 
See Payments, roluntary. 
VOLUNTARY SERVICES: 
See related subject of Appointments, without 
compensation. 
VOUCHERS: 
Certification. See Certificates. 
Invoices—delivery price requirements—gas- 
oline purchases—involves contract requir- 
ing a showing of publicly posted commer- 
cial consumers prices at place of delivery 
and what will be considered a sufficient 
showing for price verification purposes. _-. 


828 
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Rent—Continued. 
property in Dist. of Col. 16 Comp. 
Gen. 323, distinguished 
Refunds—Federal agencies occupying 
private premises—Accounting officers of 
Dist. of Col. are by law charged with 
determination whether there may be 
refunded water rents voluntarily paid 
by owner of premises located therein, 
leased to Government agency under 
agreement providing that lessor shall 
not be responsible for such charges 
Service—charges included in rent—District 
of Columbia Alley Dwelling Authority 
authorized to provide by lease for payment 
by it of water rent in connection with 
dwellings and garages erected on land 
acquired as authorized by law, the month- 
ly rental to tenant to be increased accord- 
ingly, but, unless payment by the Author- 
ity is specifically provided for in lease, 
such payments may not be made except 
where necessary to restore water service 
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entitled to said increase until date admin- 
istratively contemplated—the date of de- 
parture from San Francisco. 


“Corporation’—Home Owners’ Loan Cor- 


poration is a corporation “created under 
authority of an act of Congress which is 
either wholly controlled or wholly owned 
by the United States Government” within 
meaning of secs. 6 and 7 of annual and sick 
leave acts of Mar. 14, 1936, making said 
acts applicable to personnel of such cor- 


“‘Dealer’’—in connection with Walsh-Healey 


Act, Secretary of Labor has provided that 
“where a dealer instead of filling a Govern- 
ment order from his own stock quotes a 
manufacturer’s price, and has factory ship 
direct to Government, dealer will be 
deemed agent acting for undisclosed prin- 
cipal” and the “‘manufacturer is party to 
contract and consequently responsible for 
conforming to labor stipulations therein’, 
ty a ee E 


Page 


“Estate’—as used in sec. 2 (a) (7) of Social 
Security Act, Aug. 14, 1935, requiring 
prompt payment to United States of one- 


upon vacation of premises by lessee 323 
WITNESSES: 


Fees—appropriation for Federal Alcoho) Ad- 


ministration for fiscal year 1937, available 
for payment of fees and expenses of wit- 
nesses subpoenaed pursuant to authority 
conferred through sec. 2 (g) of the Federal 


half of net amount collected “from the 
estate of any recipient of old-age assist- 
ance’ under a State plan, means estate of 
living recipient as well as one since de- 


Alcohol Administration Act of 1935, but 
such compensation is subject to limitations 
imposed for fiscal year 1937 by Department 
of Justice appropriation act 230 
Traveling expenses. See Traveling expenses. 
WORDS AND PHRASES: 
“Agreement in writing between the carrier 


“Exclusive of Sundays and holidays’’—as 
appearing in annual leave act of Mar. 14, 
1936, does not grant sdditional days of 
leave with pay, but simply excludes from 
computation of twenty-six days’ leave 
those Sundays and holidays within a 


and employee’’—any formal or informal 
writing or document showing consent of 
parties to employee’s continuance in serv- 
ice after age of sixty-five is a sufficient 
“agreement” within meaning of term as 
used in Railroad Retirement Act of 1935, 
requiring reduction of annuity payable 
upon retirement to an employee retained 
beyond that age unless upon agreement 
filed with Railroad Retirement Board 
“Break in service’’—separation from service 
and appointment to another position after 
lapse of Sunday, a nonwork day, is not a 
“break in service” within meaning of sec. 5 
of uniform annual leave regulations author- 
izing transfer of leave credits 
“Compensation”’—service-connected  disa- 
bility “compensation” paid to Supt. of 
St. Elizabeths Hospital in case of World 
War veterans hospitalized in said institu- 
tion, is “‘pension’’ within meaning of act, 


“Continental United States’—Army civil- 
ian employee ordered to Hawaii, travel to 
be performed from East Coast of United 
States by transport stopping at San Fran- 
cisco, whose increase in salary was made 
effective ‘ton date she leaves the conti- 
nental limits of the United States’’, not 


period of absence on annual leave, on 
which, pursuant to other statutes, the 
particular class of personnel would be 
authorized to be excused from duty with- 
out loss of pay. 


“Experts”: 


Descriptive phrase relative to “experts” 
appearing in 14 Comp. Gen. 70, as those 
“who are not, generally, obtainable under 
operation of the civil service laws and 
regulations”, has reference to a situation 
in which the Civil Service Commission 
may determine that it would be very 
difficult, if not impossible, to secure 
sufficient number of eligibles through 
civil service examinations 

Term as used in legislation excepting such 
positions and personnel from generally 
applicable appointment and _ salary 
limitations has reference generally to 
positions in a temporary consultant or 
advisory capacity but does not preclude 
employment on a permanent basis in a 
proper case 

Term as used in statutes excepting ‘‘ex- 
perts” from operation of Civil Service 
Act alone, or from Civil Service Act 
and Classification Act, refers to both 
positions and persons, the position to 
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“Experts”—Continued. 
be such as can be satisfactorily filled only 
by an expert, and person appointed to be 
such an expert. 
‘Federal agency”’: 

Alaska Rural Rehabilitation Corporation 
not such agency within meaning of gen- 
eral rule that rental may not be charged 
one such agency for space occupied in 
building of another such agency 

Electric Home and Farm Authority, Inc., 
is such agency as to applicability thereto 
of statutes controlling other Government 
departments and establishments gen- 


“Foreign country’—Canal Zone not such 
country within meaning of act June 26, 
1930, authorizing furnishing, without cost, 
of living quarters, etc., or an allowance in 
lieu thereof, to “‘civilian officers and em- 
ployees of the Government having per- 
manent station in a foreign country” 

“Full time’—as used in Emergency Relief 
Appropriation Act, 1936, has reference to 
any office enumerated therein, the holder 
of which must keep himself available, at 
all times, for official services. 

“Grade”’—term as used in act, Aug. 24, 1912, 
limiting advancements of employees in 
Railway Mail Service to one grade in a 
year when filling positions below chief 
clerk has relation to salary grades—the 
rates—established by Postal Service Re- 
classification Act of Feb. 28, 1925, whereas 
said term under the Classification Act of 
1923 refers to salary ranges—one grade 
having several salary rates. 

“In excess of 30 per centum of the cost of the 
labor and materials employed upon such 
project”’—as used in sec. 203 (a) of National 
Industrial Recovery Act authorizing 
grants to public bodies for construction, 
repair, or improvement of public works 
projects, does not specifically authorize 
grants based upon cost of movable articles 
of furniture and equipment for a school- 
house, nor are such articles so directly 
connected with construction of a school- 
house as to be regarded as a part of con- 
struction for grant purposes. 

“Independent commission * 
Government”—Northwest Territory Cele- 
bration Commission created by Pub. Res. 
of Aug. 2, 1935, is such a commission within 
meaning of subsistence act, June 3, 1926-_.. 

“Intermittent employees”—those employees 
appointed for indefinite periods—whose 
employment termination is not fixed in 
advance and stated in the appointment—if 
“intermittent employees’”’ within meaning 
of sec. 19 (f) (3) of Uniform Annual Leave 
Regulations of July 9, 1936, are not en- 
titled to annual leave, but, if appointed on 
full-time basis and required to work con- 
tinuously during regular tours of duty of 
one month or more even though separated 


Page| WORDS AND PHRASES—Continued. 


765 


901 


495 


by periods of lay-off or furlough without 
pay due to lack of work, etc., they may be 
regarded as permanent employees and 
credited with leave as such. 16 Comp. 
Gen. 442 amplified 

“Messenger service’’—is a personal service 
within rule that in absence of specific au- 
thority personal services are for perform- 
ance by Federal personnel 

“Munitions of war of the United States’”— 
Trucks and other automotive equipment 
assigned to National Guard while moving 
to and from training camps are munitions 
of war of the United States within the 
bridge toll free privileges of sec. 2, General 
Bridge Act, Mar. 23, 1906. 

“Office to which compensation is attached’’— 
Engaging of services of physician by con- 
tract on competitive basis does not vest 
him with an “office to which compensation 
is attached”’, within sec. 2 of double com- 
pensation act, July 31, 1894 

“Officers and employees’—members of 
Northwest Territory Celebration Com- 
mission created by Pub. Res. of Aug. 2, 
1935, notwithstanding they are required 
to serve without compensation, and per- 
sons appointed pursuant to sec. 3 (a) of 
said resolution, are officers and employees, 
respectively, of the United States......... 

“Own automobile’’—automobile registered 
jointly in name of employee and wife is 
employee’s ‘own automobile’ within 
meaning of that term as used in act of 
Feb. 14, 1931, as amended-_.......-.-- 

**Passenger-carrying vehicle’’—a standard 
\4-ton truck, coupe cab, with special 4-ton 
pick-up body, purchased under specifica- 
tions descriptive of a body primarily and 
permanently constructed and adapted as a 
truck, and specially designed to meet 
special type of service involved, is not a 
passenger-carrying vehicle within the 
purchase prohibition of act of July 16, 1914. 

“Permanent”’—uniform leave regulations 
effective on and after July 1, 1936, having 
defined “‘temnporary” employees as those 
“who are appointed for definite periods of 
time, not exceeding 6 months”, all em- 
ployees entitled to leave whose tenure of 
employment is otherwise prescribed are to 
be regarded as “permanent” for leave 
purposes, including those appointed under 
sec. 2 of Civil Service Rule VIII, pending 
filling position permanently 

“Permanent employees”’: 

If the termination of their employment is 
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not fixed in advance, and stated in” 


appointment or contract of employment, 
the employees are permanent, whether 
their actual service is more or less than 
six months, within the meaning of the 
annual and sick leave acts of Mar. 14, 


Those employees appointed for indefinite 
periods—whoseemployment termination 
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“Permanent employees’”’—Continued. 
is not fixed in advance and stated in 
the appointment—if ‘intermittent em- 
ployees” within meaning of sec. 19 (f) 
(3) of Uniform Annual Leave Regula- 
tions of July 9, 1936, are not entitled to 
annual leave, but if appointed on full- 
time basis and required to work continu- 
ously during regular tours of duty of one 
month or more even though separated 
by periods of lay-off or furlough without 
pay due to lack of work, etc., they may 
be regarded as permanent employees 
and credited with leave as such. 16 
Comp. Gen. 442, amplified 
Where, notwithstanding it is known in 
advance that short-term employees will 
not serve six months, the termination 
date of employment is uncertain and is 
not fixed and stated in the appointment, 
such employees must be regarded per- 
manent within the meaning of the annual 
and sick leave acts of Mar. 14, 1936 
“Printed in course of manufacture’’—as 
appearing in appropriation for Depart- 
ment of Agriculture for meat inspection in 
connection with purchase of tags, labels, 
stamps, and certificates, has reference only 
to such tags as are printed when manu- 
factured for sale to the public generally, 
and not to uncopyrighted tags printed on 
order which are for procurement from 
Government Printing Office unless pro- 
curement otherwise is authorized by 
Public Printer. 
“Printing’’—discussion concerning meaning 
of term as used in act of Mar. 1, 1919 
“Salary”: 
As used in Emergency Relief Appropria- 
tion Act, 1936, means any form of com- 
pensation, whether fixed on a per annum, 


Paymert of indefinite and undetermined 
aggregate per annum compensation made 
up of charges for separate services de- 
pendent entirely on contingencies beyond 
control of the Government or employee, 
such as are ordinarily described as ‘‘fees’’, 
does not constitute salary within 
double compensation act May 10, 1916, 
as amended by act, Aug. 29, 1936 

“Substantial period of time’’—as used in 

connection with loss by exchange of officers 

and employees traveling in foreign coun- 
tries, mean any period in excess of that 
required for mere transit through a particu- 


“Temporary employees’’: 

For leave purposes under act Mar. 14, 1936, 
are those whose appointment is for one 
or more definite periods not exceeding 6 
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“Temporary employees’’—Continued. 


months—whose full-time service for any 
period equals as much as one month--.- 

If appointments or contracts of employ- 
ment fix a period of employment “‘not to 
exceed 6 months’ even though exact 
date of termination is not stated, such 
employees must be regarded as tem- 
porary within meaning of the annual 
and sick leave acts of Mar. 14, 1936 

If termination of their employment is fixed 
in advance at a date not exceeding six 
months from effective date of appoint- 
ment, and stated in the appointment or 
contract of employment, the employees 
are temporary within the meaning of 
the annual and sick leave acts of Mar. 


Those employees appointed for indefinite 
periods—whose employment termina- 
tion is not fixed in advance and stated in 
the appointment—are not temporary 
employees within meaning of annual 
Jeave act, Mar. 14, 1936, 49 Stat. 1161, 
and Uniform Regulations of July 9, 1936, 
and are not entitled to leave as tempo- 
Tary employees 


“Time thus saved’’—as appearing in par. 8 


of Standardized Travel Regulations re- 
vised Dec. 10, 1935, means that salary 
equivalent of time saved by officers and 
employees traveling to temporary duty 
stations by air may be applied to excess 
cost of such travel only where earlier 
arrival at temporary duty station results 
in earlier return to actual duty at per- 
manent station, and amount for applica- 
tion may not exceed amount of salary 
represented by additional duty time at per- 
manent station by reason of earlier return. 


“When actually employed’’—circumstance 


that determinines whether employees are 
to be considered as “when actually em- 
ployed” within meaning of annual and 
sick leave acts of Mar. 14, 1936, is whether 
they are necessarily required either to 
remain on actual duty or to remain availa- 
ble for duty during a regular tour fixed for 
full time employment, and not whether 
paid on an hourly, monthly, or other basis. 


“Within 2 miles of a traveler’s office or living 


quarters’’—re application of words “‘but 
in no case shall a place within 2 miles of a 
traveler’s office or living quarters be con- 
sidered as away from his post of duty’’, as 
used in par. 3 of the Standardized Govern- 
ment Travel Regulations 


“Working day’’—means calendar day of 24 


hours, in maritime affairs..............--- 


WORKMEN'S COMPENSATION: 


O 


See Insurance. 
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